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§  460  (238).  Amotioxi  and  DiBfranchigement;  the  Two  distin- 
gnished;  EngliBh  Dedaions  as  to  Diafranehiaement  inapplicable  in 
thia  Oountzy.  —  The  elementary  works  treat  of  Amotion  and  Dis- 
franchisement together:  indeed,  formerly,  the  important  distinction 
between  the  two  was  not  observed.  Amotion  relates  alone  to  officers; 
disfranchisement,  to  corporators  or  members  of  the  corporation. 
Amotion,  therefore,  is  the  removal  of  an  oflScer  in  a  corporation  from 
bis  oflSce,  but  it  leaves  him  still  a  member  of  the  corporation.  Dis- 
franchisement is  to  destroy  or  take  away  the  franchise  or  right  of 
being  any  longer  a  member  of  the  corporation.*    American  mmiicipal 

»  2  Kvd,  60-04;  Willc.  245-276;  250,  263.  And  see  2  Kent  Com.  278, 
Glover,  chap.  zvi.  pp.  327, 328;  Grant,  297,  where  amotion  and  disfranchise- 
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corporatioiis  are,  in  many  respects^  essentiaDy  different  in  their  con- 
stitution from  the  old  English  municipal  corporations,  under  which 
most  (rf  the  cases  on  the  subject  of  amotion  and  disfranchisement 
usually  cited  in  the  books  arose.  These  cases,  especially  those  re- 
lating to  disfranchisement,  are,  in  general,  inapplicable  here,  and 
shouM,  it  is  believed  by  the  author,  be  fc^owed  by  our  courts  as 
precedents  with  unusual  caution,  and  only  when  they  rest  upon  or 
declare  principles  general  in  their  nature,  and  which  embrace  in 
their  operations  municipal  institutions  possessing  the  distinctive 
characteristics  of  ours.  Here  the  inhabitants  of  the  municipality 
are,  by  legislative  enactment,  the  corporators;  certain  of  those  in- 
habitants (usually  all  of  the  adult  male  residents)  have  the  constitu- 
tional or  statutory  right  to  elect  the  legislative  or  governing  body, 
and  also,  frequently,  the  other  more  important  oflScers  of  the  corpo- 
ration. It  would  seem  to  the  author  that  the  English  doctrine  of  dis^ 
fmnchistment  of  a  corporator  or  member  has  no  application  to  our 
municipal  corporations,  whether  the  corporator  be  considered  the 
"inhabitant"  or  the  "voter." 

§  461  (239).     DiiflraiieliiMiiiaDt;    Xngfisli  DoctiiM  not  appBcaUs 

bfln Whether  the  power  of  disfrandiisement  be  incidenial  to 

the  corporation,  or  must  be  expretsly  conferred^  respecting  whidi 
there  b  in  En^and  some  contrariety  of  view,^  we  need  not  inquire, 
for  here  (were  there  no  constitutional  obstacles)  the  legislature  never 
bestows  upon  the  council,  or  governing  body  which  represents  the 
corporation,  the  right  to  disfrandiise  the  citizen  or  cc»porator;  and 
it  is  clear  that  such  a  formidable  and  extraordinary  authority  does 
not  esist,  and  cannot  be  exercised  by  the  coundl,  as  an  incidental 
or  implied  right.  To  bum  or  destroy  the  charters  of  the  corpora- 
tion, or  wilfully  to  falsify  its  books,  were  in  En^and  considered 
such  breaches  of  dut>'  on  the  part  of  a  oMporator  as  would  work  a 

meot  are  uaed  as  coaTcrtible  terms;  express  words  of  the  charter,  or  by 
Angell  &  Ames,  Corp.  chap.  idi..  where  prescription,'* —  b  the  law.  Mr.  GloTer 
the  earlier  cases  are  quite  fully  collected  simply  adopts  Mr.  Willcock'a  language, 
and  the  doctrine  of  the  Fnglinh  deci-  Glover,  335.  Mr.  Kyd's  exposition  of 
sons  satisfactorily  presented.  Rich-  the  teamd  resolution  in  Bagg'a  Case, 
ards  r.  Clariuburg,  30  W.  Va.  491,  2  Kyd.  52.  And  see  leading  ease  of 
citinjE  the  text.  Rex  r.  Richardson.  1  Burr.  517,  which 

^  Grant.  263.  ''This  right  [of  dis-  was  a  case  of  amotion,  bat  has  been 
franchisementj  has  been  but  sparingly  often  taken  as  asserting  an  incidental 
exercised,  though  it  is  undoubtedly  an  power  to  disfranchise  for  cause  as  well 
incident  to  every  corporation,  with,  as  to  amove.  Angell  Sl  .\mes.  If  408, 
perhaps,  some  exceptions  in  cases  of  409.  See,  generally,  Conmionwealth  r. 
trading  and  monetary  bodies."  lb.  St.  Patrick's  Society,  2  Binn.  (Pa.) 
Willcock  (271.  pi.  709)' denies  that  it  is  441:  Evans  r.  Philadelphia  Club.  50 
an  incidental  right,  and  claims  that  the  Pa.  St.  107;  Hopkinson  r.  Marquis  of 
rule  laid  down  in  the  second  resolution  Exeter.  Law  Rep.  5  Eq.  63;  State  r. 
(Bragg's  Case)  on  this  point, —  that  Georgia  Med.  Soc.,  33  Ua.  608;  8.  c. 
''no  freeman  of  any  corporation  can  be  8  Am.  Law  Reg.  (x.  s.)  533,  Mr. 
disfranchised  by  the  corporation,  unless  (now  Chief  Justice)  MiUkdT*  note. 
they  have  autLority  to  do  so  by  the 
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forfeiture  of  the  corporate  character,*  there  being,  according  to  Lord 
(^oke,  "a  tacit  condition  annexed  to  the  franchise,  which,  if  he  break, 
he  may  be  disfranchised."  '  Surely,  there  is  here  no  such  tacit  con- 
dition annexed  to  the  constitutional  or  statutable  right  of  a  resident 
of  a  municipality  to  be  and  remain  a  corporator,  though  there  may 
be  a  similar  condition  annexed  to  municipal  offices.  Wilfully  to 
destroy  or  falsify  the  charter  or  books  of  a  municipal  corporation  is 
an  act  which  is  punishable  by  the  criminal  codes  of  the  different 
States;  and  if  the  offender  is  convicted  and  imprisoned,  it  may  re- 
sult as  an  incident  of  such  conviction  that  he  will  cease,  for  the  time, 
to  be  a  resident,  and  hence  will  cease  to  be  a  member  of  the  corpo- 
ration ;  but  the  corporation  itself  has  no  power  to  disfranchise  him, 
that  is,  to  deprive  him  of  the  privileges  and  rights,  without  absolv- 
ing him  from  the  liabilities  of  other  citizens,  while  he  remains  within 
the  limits  of  the  municipality. 

§462  (240).  Amotion;  Bex  ▼.  Richardson. — The  power  to 
amove  a  corporate  officer  from  his  office,  for  reasonable  and  just  cause, 
is  one  of  the  common-law  incidents  of  all  corporations.'  This  doc- 
trine, though  declared  before,*  has  been  considered  as  settled  ever 
since  Lord  Mansfield's  judgment  in  the  well-known  case  of  King 
V.  Richardson.^  It  is  there  denied  that  there  can  be  no  power 
of  amotion  unless  given  by  charter  or  prescription;  and  the  con- 
trary doctrine  is  asserted,  —  that  from  the  reason  of  the  thing,  from 
the  nature  of  corporations,  and  for  the  sake  of  order  and  govern- 
ment, the  power  is  incidental.* 

§  463  (241).  Where  Power  of  Amotion  resided  in  Old  English 
Oorporation.  —  But  the  power  to  amove,  like  every  other  incidental 

"  Wigon  V.  Pilkinton,  1  Keb.  597 ;  240 ;    Angell  &  Ames,  chap.  xii. ;    2 

Rex  V,  Chalke,  5  Mod.  257;    1  Lord  Kent  Com.  297;    Richards  v,  Clarka- 

Raym.  226;  Grant,  Corp.  265.  burj?,  30  W.  Va.  491 ;   State  v.  Judges 

•  13  Coke,  98a.  of  Parish  of  Orleans,  35  La.  An.  1075 ; 

•  Rex  V,  Richardson,  1  Burr.  517;  Ellison  v.  Raleigh,  89  N.  Car.  125;  ante, 
Rex  V,  Liverpool,  2  Burr.  723;  Rex  v.  J  392,  note;  Peters  v.  Bell,  51  La.  An. 
Doncaster,  2  Burr.  738;  Jay's  Case,  1  1621 ;  Davis  v.  Filler,  47  W.  Va.  413. 
Vent.  302;  I^rd  Bruce's  Case,  2  Stra.  *  Lord  Bruce's  Case,  2  Stra.  819, 
819 ;  Rex  v.  Ponsonby ,  1  Ves.  Jr.  1 ;  820 ;  Tidderley's  Case,  1  Sid.  14,  per 
Rex  V,  Lyme  Regis,  Doug.  153;    Rex  Hale,  C.  B. 

V.  Tidderfey,  1  Sidf.  14,  per  Hale,  C.  B. ;        »  Rex  v.  Richardson,  1  Burr.  617, 

Rex  V.  Taylor,  3  Salk.  231 ;  1  Roll.  Rep.  noted  infra,  §  475.    "  It  is  necessary  to 

409;  8.  c.  3  Bulst.  189 ;  Rex  f\  Chalke,  the   good    order   and    government   of 

1  Lord  Raym.  225 ;   Rex  v.  Heaven,  2  corporate  bodies  that  there  should  be 

Term  R,   772 ;    Reg.  v.  Newbury,   1  such  power  [amotion],  as  much  as  the 

Queen's  Bench,  751;    2  Kyd,  50-94,  power  of  making  by-laws."    76. 
where    ihe    old    cases    are    digested;        «  Peters  v.  Bell,  51  La.  An.  1621, 

Glover,  chap.  xvi. ;  Willc.  246;  Grant,  citing  text. 
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power,  is  incident  to  the  corporation  at  large,  and  not  to  any  select 
body  or  particular  part  of  it,  and  unless  delegated  to  a  select  body 
or  part,  it  must  be  exercised  by  the  whole  corporation,  and  at  a  cor- 
porate assembly  regularly  and  duly  convened^  The  power  to  hold 
such  an  assembly  is,  however,  implied  in  the  power  of  amotion.^ 

§  464  (242).  Power  of  Amotion  in  this  Oountry.  —  By  the  corpo- 
ration at  large,  as  used  in  the  preceding  section,  is  meant  the  differ- 
ent ranks  and  orders  which  compose  it,  including  the  definite  and 
indefinite  bodies.  The  essentials  in  such  a  corporation  of  a  valid 
corporate  assembly  have  previously  been  described.  Our  American 
corporations,  however,  have  no  ranks,  orders,  or  integral  parts  corre- 
sponding to  the  constitution  of  an  old  English  corporation.  Here 
the  common  council,  or  the  elective  governing  body  (whatever  name 
be  given  to  it),  exercises  in  general  all  of  the  powers  of  the  incor- 
porated place.  Has  the  council,  as  the  representative  of  the  corpo- 
ration, the  incidental  powers  of  a  corporation,  such  as  the  power  to 
amove,  or  the  power  to  ordain  by-laws?  Or  is  the  council  in  the 
nature  of  a  select  body,  possessing  no  right  to  exercise  any  of  the 
ordinary  incidental  powers  of  the  corporation,  unless  expressly  au- 
thorized by  charter  or  legislative  grant  ?  Tlie  question  not  being 
judicially  settled  as  to  our  municipal  corporations,  the  opinion  is 
ventured  that,  in  the  absence  of  an  express  grant  or  statute  confer- 
ring or  limiting  the  power,  the  common  council  of  one  of  our  muni- 
cipal corporations  as  ordinarily  constituted,  does  possess,  in  the 
absence  of  any  express  or  implied  restriction  in  the  charter  or  other 
statute,  the  incidental  power,  not  only  to  make  by-laws,  but,  for 
cause,  to  expel  its  members,  and,  for  cause,  to  remove  or  provide  by 
ordinance  for  the  removal  for  just  cause  of  corporaie  officers,  whether 
elected  by  it  or  by  the  people.' 

*  Lord  Bruoe's  Caae,  2  Stra.  819 ;  power  from  the  whole  body  to  a  select 

Rex  V.  Lyme  Regis,  Doug.  153;    Rex  body    by    an    ordinance    or    by-law. 

V.  Richardson,   1   Burr.  .517;    Rex  v.  Bagg's  Case,  11  Co.  93;    Rex  v.  Rich- 

Doncaster,  Say.  38;    Rex  v.  Taylor,  ardson,  1  Burr.  517.    But  this  question 

3     Salk.    231 ;      Rex    v.    Faversham  seems  not  to  have  been  directly  deter- 

Fishermen's  Co.,  8  T.  R.  356;    Fane's  mined.     Willc.  247.  pi.  634;    76.  248, 

Case,  Doug.  153;   Willc.  246,  pL  629;  pi.  635;  State  r.  Jersev  City.  25  N.  J.  L. 

Grant,  240,  241 ;   2  Kyd,  56;   Glover,  536.       Under     the     Constitution     of 

329 ;   State  v.  Jersey  City,  25  N.  J.  L.  Pennsylvania    municipal    officers    who 

536.     Even  if  the  right  to  elect  an  hold  their  offices  bv  appointment  may 

officer  be  in   a   particular  person   or  he  removed  at  the  pfoasure  of  the  power 

select  class,  the  power  to  amove  is  not  appointing  them.     Houseman  v.  Com- 

incidental  to  it,  but,  unless  expressly  mon wealth,  100  Pa.  St.  222. 

changed    or    limited    by    charter,    it  '  Fane's  Case,  Doug.   15.S;    Rex  v. 

belongs  to  the  corporation  at  large.  Lyme  Regis,  lb.  153. 

Lord  Mansfidd  seemed  to  be  of  opinion  '  In  Michigan,  it  is  held  that  the 

that  it  was  competent  to  transfer  this  common  council,  the  governing  body  of 
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§  465  (243).  Same  Subject.  —  Whatever  necessity  or  reason 
exists  for  the  right  of  amotion  at  common  law,  with  respect  to  the 
coqx)ration  at  large,  would,  in  the  absence  of  any  controlling  legisla- 
tive provision,  seem  to  exist  here  not  only  as  to  the  doctrine  itself, 
but  also  with  respect  to  that  avihorized  body  by  which  alone  the  cor- 
poration acts,  and  which  exercises  all  the  corporate  powers  and 
functions.  All  of  the  inhabitants  cannot  meet  and  act  in  their  pri- 
mary capacity,  except  in  organizations  like  the  tovms  in  the  New 
England  States;  and  if  an  implied  or  incidental  right  of  amotion 
exists  at  all,  it  must  be  exercised  by  the  council  or  governing  body 
of  the  corporation.  If  it  does  not  exist  in  the  council,  it  cannot  be 
delegated  to  it  by  an  ordinance  or  by  any  act  of  the  corporation, 
though  if  the  right  does  exist,  its  exercise  may,  of  course,  be  regulated 
by  ordinance  or  by-law.*    And  the  right  may  doubtless,  we  think, 

a  citv,  derives  its  powers  from  express  4  R.  I.  597 ;  State  v.  Trustees  of 
legislative  enactments,  and  has  no  Vincennes  University,  5  Ind.  77; 
inherent  power  to  remove  for  cause  a  State  v.  Bryce,  7  Ohio,  414;  Common- 
statutory  officer  appointed  by  the  wealth  v.  St.  Patrick's  Society,  2  Binn. 
mayor  for  a  fixed  term.  Speed  v.  (Pa.)  441 ;  Commonwealth  v.  Bussier, 
Common  Council  of  Detroit,  98  Mich.  5  Sere.  &  Rawle  (Pa.),  451 ;  CJommon- 
360.  In  Missouri,  it  has  been  held  wealth  v.  Guardians  of  Poor,  6  Sere, 
that  under  the  ^e7i«ra/ u^eZ/are  c/au^  of  &  Rawle  (Pa.),  469;  Commonwealth 
a  city  charter,  the  council  may  pass  v.  Sutherland,  3  Serg.  &  Rawle  (Pa.), 
an  ordinance  prescribing  removal  of  145;  Johns  v.  NichoUs,  2  Dall.  184; 
an  appointed  officer  by  the  mayor  as  1  Yeates,  80 ;  People  v.  O)mptroller, 
a  penalty  for  misconduct  in  office.  &c.,  20  Wend.  (N.  Y.)  595;  State 
State  r.  Walbridge,  119  Mo.  383.  In  v.  Lingo,  26  Mo.  496;  Fawcett  v. 
Tennessee,  the  opinion  has  been  ex-  Charles,  13  Wend.  (N.  Y.)  473 ;  Hobo- 
pressed  tliat  a  municipal  corporation  ken  v.  GJear,  27  N.  J.  L.  265 ;  People  v, 
has  the  incidental  or  irUierent  power  to  Board  of  Trade,  45  III.  112;  Neall  v. 
inake  by-laws  for  the  removal  of  one  of  HiU,  16  Cal.  145 ;  State  v.  Chamber  of 
its  officers  for  just  cause,  although  the  CJommerce,  20  Wis.  63;  People  v. 
decision  of  the  point  was  not  necessary  Medical  Society,  24  Barb.  (N.  Y.)  570; 
to  the  judgment  as  express  authority  Evans  v,  Philadelphia  Club,  50  Pa.  St. 
to  remove  existed.  Hayden  r.  Mcmpliis,  107 ;  State  v.  Georgia  Medical  Society, 
100  Tenn.  582.  In  West  Virginia,  it  38  Ga.  608 ;  Smith  v.  Smith,  3  Desaus. 
has  been  held  tliat  the  power  to  remove  (S.  Car.)  557. 

a  corporate  officer  from  his  office  for  But  see  State  v.   Jersey  CJity,   25 

cause  is  one  of  the  common4aw  incidents  N.  J.  L.  536,  in  which  the  power  to 

of  all  corporations;    and  the  common  expel  a  member  of  the  council  was 

council  of  a  city,  being  the  representa-  expressly    conferred,    but    where    Mr. 

live  of  the  corporate  body  at  large.  Justice  Potts,  delivering  the  opinion  of 

may  exercise  this  power  and  possesses  the  court,  says :   "The  rule  is  well  set- 

the  power  to  remove  the  mayor  from  tied  that  a  corporation  has,  at  common 

office   for   good    cause.      Richards   v.  law,  an  inherent  Jurisdiction  to  expel  a 

Clarksburg,  30  W.  Va.  491.     See  also  member  for  sufficient  cause."     After 

Davis  V.  Filler,  47  W.  Va.  413,  416.  noticing  the  offences  which  will  justify 

Mayor  held  to  be  removable  by  common  expulsion,  he  adds:    "But  the  juris- 

council  under  a  statute  conferring  on  diction  in  this  case  is  not  derived  from 

the  latter  the  power  to  remove  "every  the     common     Law.       The     common 

officer  elected    or   appointed    to   any  council  is   not   the   corporation,   and, 

office."     State  v.  Common  CJouncil  of  whatever  powers  a  municipal  corpora^ 

Superior,    90    Wis.     612.       See    also  tion  may  have  to  amove  or  expel  a 

Riggins  V.  Richards,  97  Tex.  229.  member  at  common  law,   it  is  clear 

*  See,  generally,  Willard's  Appeal,  that  the  corporation  itself  has  not,  by 
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be  inferred  from  the  express  power  to  make  needful  or  reasonable 
by-laws,  if  there  b  nothing  in  the  charter  or  legislation  to  rebut  the 
inference. 

§  466  (244).  Administrative  Nature  of  Power  to  remove.  —  The 
exercise  of  the  power  to  remove  an  officer  is  essentially  adminis- 
irative  in  its  nature.  Even  when  the  city  council  or  other  removing 
power  sits  to  hear  charges  against  an  officer  as  a  cause  for  removal, 
it  is  an  administrative  body  exercising  administrative  functions. 
It  does  not  constitute  a  court,  although  the  proceedings  before  it 
may  take  a  quasi  judicial  form.  Notwithstanding  the  qiuisi  judicial 
procedure  it  is  engaged  in  the  exercise  of  an  administrative  function 
for  the  purpose  of  maintaining  discipline  and  good  order  and  fur- 
thering the  management  of  the  business  of  the  city.  Even  in  those 
cases  where,  either  by  express  provision  of  the  statute  or  by  implica- 
tion of  law,  the  removing  power  is  obliged  to  give  its  procedure  the 
essential  elements  of  a  trial,  the  removing  power  does  not,  in  con- 
sidering charges,  hearing  testimony,  and  reaching  a  determination, 
exercise  judicial  functions  within  the  principle  of  constitutional  re- 
quirements which  confine  judicial  functions  to  the  courts.* 

any  by-law,  delegated  any  of  them  to  Territory  v.  Cox,  6  Dak.  501 ;  Donahue 
the  common  council,  and  that  body,  v.  County  of  Will,  100  III.  94,  105; 
therefore,  cannot  avail  itself  of  the  Stem  v.  People,  102  111.  540,  550; 
common  law  jurisdiction,  vested  as  an  People  v,  Kipley,  171  III.  44,  71 ; 
inherent  right  in  the  corporation  itself,  Lynch  v.  Chase,  55  Kan.  367,  373 ; 
to  expel  a  member  of  their  own  body.  McMaster  v.  Herald,  56  Kan.  231 ; 
2  Bac.  Abr.  21,  title  Corporations;  State  v.  Ramos,  10  La.  An.  420;  State 
Willc.  on  Corp.  629.  The  council  de-  v.  Hay,  45  Neb.  321 ;  People  v.  Board 
rives  its  jurisdiction  from  the' charter  of  Police  Com'rs,  93  N.  Y.  97;  People 
of  the  corporation."  This  case  rules  v.  McClave,  123  N.  Y.  512;  People  v. 
that  where,  in  express  terms,  the  right  Partridge,  180  N.  Y.  237,  240 ;  People 
of  the  council  to  cxprf  a  member  for  v.  Bcarfield,  35  Barb.  (N.  Y.)  254; 
«prtamfau»c«  is  given,  it  cannot  exercise  State  v.  Hawkins,  44  Ohio  St.  98; 
the  power  for  any  other  cause.  And  it  Cameron  v,  Parker,  2  Okla.  277 ; 
would  seem  to  be  the  opinion  of  the  Donahue  v.  Cumberland,  25  R.  I.  79; 
court,  or  at  least  of  the  juage  delivering  Riggins  v.  Richards,  97  Tex.  229; 
the  opinion,  that  the  common  law  State  v.  Common  Council  of  Superior, 
power  of  expulsion  belonging  to  a  cor-  90  Wis.  612 ;  Nehrling  v.  State,  1 12 
poration  could  not  be  exercised  by  the  Wis.  637,  643.  See  also  Meffert  r. 
i'ommon  council,  that  bo:ly  not  being  Medical  Board,  66  Kan.  710;  State  v. 
the  corporation  in  which  the  power  Peterson,  50  Minn.  239;  State  v. 
is  vested.  Infray  §§  468,  note,  525.  Common  Council  of  Duluth,  53  Minn. 
Same  principle  as  to  pnvate  corpora-   238. 

tions.  State  v.  Chamber  of  Commerce,  In  Riggins  v.  Ricliards,  97  Tex.  229, 
20  Wis.  63.  Compare  People  v.  Board  237,  where  the  court  had  before  it  an 
of  Trade,  45  111.  1 12.  Delegation  to  exercise  of  statutory  power  to  remove 
city  engineer  of  pmcer  to  appoint  carries  for  cause,  Broum,  J.,  said :  "The  council, 
with  it  poicer  of  removal,  wnere  appoint-  when  sitting  for  the  purpose  of  trying 
mcnt  not  made  for  a  special  term,  the  accused,  did  not  constitute  a  court, 
Peters  r.  Bell.  51  La.  An.  1621.  but  was  an  administrative  body,  and 

*  Croly  V.  Sacramento.  119  Cal.  229 ;   the    power    to    remove    officers    was 
State  V.  Johnson,  30  Fla.  433,  471;  administrative  power  to  be  used  for 
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§  467.  nature  of  the  Administrative  Power  to  remove.  —  In 
discussing  the  nature  and  character  of  an  exercise  of  the  power  to 
remove  an  oflScer  for  cause,  the  Supreme  Court  of  Connecticut  has 
attempted  to  draw  a  distiTwtion  between  the  removal  of  an  officer  on 
convictum  of  an  oflFence  which  forfeits  his  office,  and  a  removal  pur- 
suant to  statutory  authority  to  remove  for  cause  after  notice  and  a 
hearing.  It  has  said  that  when  a  statute  or  a  city  charter  confers 
authority  on  the  mayor,  or  other  executive  officer  to  remove  heads 

the  purpose  of  maintaining  discipline  See  also  Trainor  v.  Board  of  Auditors, 
and  good  order  in  the  management  of  89  Mich.  162 ;  Attorney-General  r. 
the  business  of  the  city.  It  is  true  Jochim,  99  Mich.  358. 
that  by  the  terms  of  the  law  the  pro-  In  Christy  v.  Kingfisher,  13  Okla. 
ceeding  was  required  to  be  conducted  585,  the  Supreme  Court  of  the  Territory 
in  a  manner  judicial  in  character,  but  expresses  the  opinion,  that,  in  that 
this  does  not  necessarily  constitute  the  territory,  the  removal  of  an  officer, 
body  a  judicial  body,  either  in  its  pro-  either  elective  or  appointive,  under  the 
cedure  or  as  regards  the  qualification  territorial  laws,  may  call  for  judicial 
of  its  members."  Even  if  the  statutes  actiarif  or  for  the  exercise  of  executive  or 
conferring  this  power  of  removal  administrative  power;  and  tliat  it  is 
provide  for  an  appeal  to  the  court  from  not  the  character  of  the  power  dele- 
the  determination  of  the  removing  gated  by  the  legislature  for  the  re- 
power,  the  proceeding  does  not  assume  moval  of  officers  which  determines  to 
a  judicial  rather  than  an  executive  which  branch  of  the  territorial  govem- 
character.  Avery  v.  Studley,  74  Conn,  ment  it  belongs,  but  the  manner  in 
272.  On  such  appeal,  the  court,  of  which  the  power  shall  be  exercised, 
necessity,  cannot  review  the  exercise  of  For  instance,  the  legislature  might 
executive  discretion.  It  can  only  authorize  any  executive  or  adminis- 
detennine  whether  any  essential  for-  trative  officer,  or  legislative  body, 
mality  has  been  omitted  and,  perhaps,  to  remove  arbitrarily  certain  officers  m 
whether  the  removing  power  has  Ids  or  its  discretion.  But  if  the  law 
acted  ao  arbitrarily  as  to  prove  that  authorizes  removal  for  specified  causes 
he  did  not  act  honestly  in  the  pubUc  alone,  then  the  officer  is  entitled  to  be 
interest,  but  for  personal  or  political  heard  and  to  introduce  evidence  in  his 
reasons.  Avery  v,  Studley,  74  Conn,  defence;  and  the  officer  or  body 
272;  Pierce's  Appeal,  78  Conn.  666.  trying  the  matter  must  weigh  the 
On  such  appeal,  the  removed  officer  evidence  and  pronounce  judgment 
cannot  obtain  a  re4rial  of  the  question  thereon ;  and  the  hearing  of  evidence, 
of  fad  involved  in  the  truth  or  falsity  weighing  the  same,  and  arriving  at  a 
of  the  charges  preferred.  In  the  conclusion  therefrom,  and  announcing 
absence  of  arbitrary  and  oppressive  it  is  judicial  action;  and  under  the 
action  by  the  removing  power,  its  organic  act  of  the  Territory,  the  judicial 
determination  of  that  question  is  power  of  the  Territory  is  vested  in  the 
final.  Avery  v.  Studley,  74  Conn.  272 ;  courts,  and  the  legislature  has  not  the 
State  V.  Kennelly,  75  Conn.  704;  authority  to  confer  judicial  authority 
Pierce's  Appeal,  78  Conn.  666.  on  any  other  court,  body,  or  tribunal. 
In  Michwan,  there  are  statements  in  Similar  views  are  expressed  by  the 
the  earlier  decisions,  to  the  effect  that  Supreme  Court  of  Appeals  of  West 
the  exercise  of  the  power  of  removal  Virginia,  in  Arkle  v.  Board  of  Com'rs. 
for  cause,  i.  «.,  upon  notice  and  a  41  W.  Va.  471.  The  appointment  of  a 
hearing,  involves  the  assumption  of  su^^erintendent  of  the  streets  of  a  city 
judicial  functions.  Dullam  v.  Willson,  bemg  a  purely  municipal  matter,  his 
53  Mich.  392;  People  v.  Stuart,  74  removal  is  also  municipal  in  its  nature 
Bfich.  411.  But  later  decisions  clearly  and  may  be  provided  for  in  a  "free- 
lay  down  the  rule  that  a  removal  for  holders'  charter"  adopted  under  the 
catue  ia  administrative f  although  it  may  Constitution  of  California.  Croly  v. 
involve  acts  of  a  judicial  nature.  Sacramento,  119  CaJ.  229;  Index, 
Fuller  V.  Attorney-General,  98  Mich.  96.  Freeholders*  Charters. 
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of  departments  and  subordinates  therein  for  cause  after  notice  of 
the  misconduct  charged  and  a  hearing,  this  mode  of  removal  is 
rather  a  mode  of  exercising  the  power  of  removal  incident  to  execu- 
tive appointment,  than  a  quasi  judicial  power  to  hear  and  determine 
official  offences,  punishable  by  a  forfeiture  of  office.  The  removal 
of  an  officer  upon  conviction  of  an  offence  which  forfeits  his  right  to 
hold  the  office  is  an  act  mainly  judicial,  and  perhaps  administrative 
only  as  connected  with  the  exercise  of  the  police  power.  The  re- 
moval of  an  officer  as  incident  to  the  executive  power  of  appoint- 
ment, is  not  judicial,  and,  even  where  such  removal  is  restricted  by 
the  establishment  of  certain  precedent  formalities,  it  is  not  judicial 
in  the  same  sense  as  a  removal  made  wholly  as  a  punishment  for 
an  offence.*  The  distinction  referred  to  undoubtedly  exists  as  be- 
tween a  proceeding  before  the  courts  of  the  State  by  way  of  indict- 
ment for  official  misconduct,  (upon  which  forfeiture  of  office  results, 
either  by  the  express  terms  of  the  judgment,  or  because  conviction 
of  the  offence  renders  the  guilty  officer  incapable  of  continuing  in 
office,)  on  the  one  hand,  and  a  removal  for  cause  after  a  hearing  by 
the  council  or  executive  officers  of  the  city,  on  the  other  hand.'  But 
the  author's  examination  of  the  authorities  does  not  show  that 
any  distinction,  founded  on  the  source  of  the  authority  to  remove, 
exists  in  the  exercise  of  the  administrative  power  of  the  council, 
or  other  removing  power,  to  remove  an  officer  for  cause  after  notice* 
and  a  hearing,  whether  such  authority  be  found  by  implication  in 
the  inherent  powers  of  the  corporation,  or  in  an  express  statutory 
enactment,  or  in  the  so-called  civil  service  laws.'  In  whatever  way 
it  may  originate,  the  administrative  power  to  remove  is,  in  the  opinion 

'  Avery  v.  Studley,  74  Conn.  272;  123  N.  Y.  173,  ISO,  fixity  of  tenure  also 

State    V.    Kennelly,    75    Conn.    704;  seems    to  be  regarded  as  one  of  the 

Pierce's  Appeal,  78  Conn.  666.  objects  sought  to  be  achieved  by  the 

-  A    statutory    provision    for   trial  enactment  of    the    civil    service  law. 

before  the  appointmg  power  and  re-  But  in  People  v.  Scannell,  62  N.  Y. 

moval  thereby  does   not  predude  the  App.  Div.  249,  256,  Laiii/Ziiin,  J.,  says: 

indictment   of   the   officer   for   official  "The   trend   of  judicial  authority^  in 

misconduct  and  removal  thereon  upon  this  State,  as  shown  by  the  cases  cited 

a  veniict  of  guilty  pursuant  to  another  and  other  decisions,  and  in  the  Federal 

statute.    The  remedies  are  concurrent.  Courts  under  somewhat  similar  Federal 

Coffey  ?'.  Superior  Court,  147  Cal.  525 ;  statutes  and  civil  service  rules,  is  in  the 

Roberts   v.  Superior   Court,   147   Cal.  direction  of  holding  that  the  purpose 

568.  of  the  civil  service  laws  is  to  regulat<i 

^  In  Hope  r.  New  Orleans,  106  La.  appointments   to,    and    not    removals 

34.'),  it  is  said  that  a  civil  service  law  from,    office,    and    that    the   power   of 

\)T()\yQr\y   embraces    within    its  scope  appointment   confers   the   power  of  re- 

ruU\s  of  conduct  for  those  employed,  tnovtd,  which  can  only  be  restricted  by 

and   what   may  or  may]  not  woA  a  legislative  authority.       Citing  Carr  v. 

forfeiture    of    their    positions,    or    be  Gordon,  82   Fed.    Kep.   373;   Fleming 

cause   for   removal   or  dismissal.      In  v.  StAhl,  83  Fed.  Rep.  940;  Morgan  v. 

Hosiers  V.  Ck)mnion  Council  of  Buffalo,  Nunn,  84  Fed.  Rep.  551. 
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of  the  author,  the  same  in  all  the  essential  aspects  of  its  nature,  and 
any  differences  in  the  incidents  and  formalities  attending  its  exer- 
cise are  to  be  regarded  as  resulting  from  the  requirements  of  the 
law,  either  express  or  implied,  rather  than  in  distinctions  deduced 
from  its  inherent  nature  or  origin.  Power  to  remove  for  cause,  con-' 
ferred  by  statvie  on  a  civil  service  commission,  does  not  differ,  either 
in  its  nature  or  the  essential  incidents  of  its  exercise,  from  a  similar 
power  conferred  upon  the  council  of  a  city,  or  upon  executive  officers; 
and  it  is  impossible,  in  a  treatise  of  this  nature,  to  consider  the  statu- 
tory powers  of  removal  of  civil  service  commissioners  or  limitations 
on  the  power  of  removal  vested  in  appointing  powers  which  result 
from  the  application  of  the  civil  service  laws,  separately  and  apart 
from  the  exercise  of  similar  statutory  powers  by  other  local  officers.^ 

§  468  (245).  Power  to  amove  to  be  strictly  pursued.  —  When 
the  terms  under  which  the  power  of  amotion  is  to  be  exercised  are 
prescribed,  they  mtist  be  pursued  with  strictness?    Whether,  if  the 

*  In  lUinoiSf  the  civil  service  com-  L.  95,  aff'd  68  N.  J.  L.  732;  San  An- 

mission  is  authorized    to    investigate  tonio  v.  Sema,  45  Tex.  Civ.  App.  341; 

and    decide    charges    preferred    as    a  99  S.  W.  Rep.  875. 

f round  for  the  removal  of  an  officer.        In  Queen  v.  Sutton,   10  Mod.  76, 

^eople  V.  Kipley,  171  III.  44;  s.  c.  170  supra,  so  strictly  was  a  clause  in  a 

U.  S.  182.      In   New    York^   the   civil  charter  conferring  the  right  of  removal 

service  commissions  of  cities  have  not  construed,  that  it  was  held  that  where 

been  ^ven  any  power  or  jurisdiction  acts  were  to  be  done  by  a  majarUy, 

over  either  the  removal  of  municipal  that  word  was  to  he  understood  as  a 

officers  or  employees,  or  the  trial  and  majority  of  the  whole  corporation,  and 

determination  of  chaiges  as  a  prelimi-  that  if  the  officer  whose  removal  was 

nary    thereto.      In    Washington,    the  proposed  was  a  member  it  could  be 

civil  service  commission  has  no  power  effected  only  by  a  majority  of  all  the 

of  removal  on  its  own  initiative,  but,  members,  including  himself,  and  that 

by  statute,  the  removed  officer  may  his  personal  interest  did  not  exclude 

appeal  to   the   commission  from   the  him  from  voting  as  a  member  upon  the 

decision  of  the  head  of  department  or  question.    See  also  State  v.  Jersev  City, 

other  removing  power,  and   the  com-  25  N.  J.  L.  636 ;  Madison  v.  Korbly,  32 

mission  is  thereupon  authorized  either  Ind.  74 ;  State  v.  McGarry,  21  Wis.  496, 

to  approve  the  removal    or  reinstate  where  "other  cause"  for  removal  was 

the    officer.      Easson    v.    Seattle,    32  held  to  mean  "other  Zifce  cause."    The 

Wash.  405.  Circuit  Court  of  the  United  StaUs  has 

'  State  V.  Lingo,  26  Mo.  496 ;  State  no  jurisdiction  to  restrain  the  mayor 

r.  Vincennes  University,  5  Ind.  77,  89 ;  or  city  authorities  from   removing    a 

State  V,  Brvce,  7  Ohio,  414;    State  v.  city  officer,  upon  charges  of  malfeasance 

Chamber  of  Commerce,   20  Wis.   63 ;  in  office.     An  injunction  issued  in  such 

Regina  v.  Sutton,  10  Mod.  76 ;   Paston  a  case  and  proce^ings  in  contempt  for 

r.  Urber,  Hutt.  103 ;  Regina  v.  Ricketts  disobedience  of    the  writ,  held   void. 

7  Ad.  &  El.  966 ;   Rex  v.  Oxford,  6  Ad.  Re  Sawyer,  124  U.  S.  200 ;  swpra,  §  379, 

&  El.  349    Commonwealth  v.  Suther-  note ;  more  fully,  post,  chap.  xxxi. 
land,   3   Sere.    &    Rawle    (Pa.),    145;         "Where  the  power  to  remove  at 

Commonwealth  v.  Shaver,  3  Watts  &  will  is  given,  the  law  does  not  contem- 

S.  (Pa.)  338;  Murphy  v.  Webster,  131  plate  that  the  officer  may  be  put  to 

Mass.  482;    Hosford  v.  Kennedy,  69  the  expense  of  a  trial  for  cause,  and 

Conn.  220;  Gorley  r.   Louisville,   104  have    chai*ges    of    official    misconduct 

Ky.  372;  Bakely  v,  Nowrey,  68  N.  J.  placed  before  the  public."     Speed  v. 
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power  to  expel  or  remove  be  given  for  certain  causes,  this  excludes 
the  right  to  exercise  the  power  in  any  other  case,  will  depend  upon 
the  intent  of  the  legislature  to  be  gathered  from  a  consideration  of  the 
whole  charter  or  statute.  Power  to  appoint  "subject  to  removal 
only  for,"  &c.,  clearly  limits  the  power  of  removal  to  the  specified 
causes.'  Express  power  of  expulsion  or  removal  for  specified  rea- 
sons has  in  some  cases  been  considered  to  exclude  any  implied  power, 
and  to  limit  the  right  to  the  enumerated  causes.^ 

§  469  (246).  Power  of  EzptQaion  for  Specified  Oauses  con- 
Btraed.  —  A  charter  of  a  municipal  corporation  gave  to  the  common 
council  express  power  to  ^^  expel  a  member  for  disorderly  conduct,^' 
and  one  of  the  aldermen,  being  guilty  of  official  corruption  in  re- 
ceiving bribes,  was,  after  a  hearing,  expelled  from  the  council.  The 
court  was  of  opinion  that  the  question  as  to  the  right  to  expel  for 

Common  Council  of  Detroit,  98  Mich.  But  see  Commonwealth  v.  St.  Patrick's 

360,    citing    text.      When    power    of  Society,  2  Binn.   (Pa.)  441;    4  Binn. 

removal  is  given  to  council  and  mayor,  (Pa.)   448;    Angell  &  Ames,   §   415. 

the  council  cannot  remove  tlie  mayor,  Under  the  Illinois  statute,  it  is  held 

and  the  latter  may  by  injunction  pre-  that    the    county   authorities   do    not 

vent  his  removal.     Stahlhut  v.  Bauer,  possess  general  powers  of  removal,  and 

51  Neb.  64.    A  city  charter  provided  tliat  they  cannot  remove  a  treasurer 

that  **  the  mayor  and  aldermen  of  the  elected  by  the  people,  except  for  causes 

city  shall  constitute  the  common  coun-  specified  m  the  statute ;  but  it  may  be 

cil  thereof"  and  the  common  council  observed  that  a  county  treasurer  is  a 

"shall  be  judge  of   the  election  and  public    and    not    a    corporate   officer, 

qualifications  of    its   own  members."  Clark  v.  People,  15  III.  213.    So  a  power 

By  other  provisions  of  the  charter,  the  of  removal  conferred  upon  the  mayor 

mayor  had  only  the  power  to  preside  at  and  common  council  cannot  be  exer- 

meetings,  to  give  a  casting  vote  in  the  cised  by  the  council  alone.    Charles  v. 

C8L8C  of  &  tie,  &nd  to  submit  propositions  Hoboken,  27  N.  J.  L.  203.     Power  to 

to  the  common  council  for  Its  consider-  remove  school  teachers  "for  gross  mis- 

ation.     It  was  held   that  the  mayor  conduct,    insubordination,    neglect   of 

was  not  a  member  of  the  council  within  duty,  or  general  inefKciency  "  construed 

the  meaning  of  the  provision  making  to  be  exdusive,   and   to  preclude  the 

it  judge  of  the  election  and  qualifica-  board  of  education  from  adopting  a 

tionof  its  members.  Garside  v.  Cohoes,  by-law  providing  that  the  marriage  of 

12  N.  Y.  Supp.  192 ;  to  the  same  eCfect,  a   female   teacher  should    vacate   her 

Winter  v.  Thistlewood,    101    III.  450.  position.    People  v.  Maxwell,  177  N.  Y. 

Under  the  Massachusetts  statute  while  494,  rev'g  87  N.  Y.  A  pp.  Div.  131. 
the  power  of  appointment  of  officers  is        The  Supreme  Court  of  the  United 

in    the    mayor    (Attorney-General    v.  States    has    held    that    the    principle 

Vamum,  167  Mass.  477),  the  power  of  stated  in  the  text  is  not  applicable  to 

removal  is  in  tiie  city  council,  which  removals    of    Federal    officers    by    the 

may  remove  officers  without  tiie  con-  President.     In  making  removals  from 

sent  of  the  mayor.      Attorney-General  office,  the  President  acts  with  reference 

V.  Cahill,  169  Mass.  18.  to  his  constitutional  duty  to  see  that 

^  People  v.  Higgins,  15111.  110.    See  the  laws  are  faithfully  executed,  his 

suproy  §  465,  note.  discretionary  power  of  removal  can  only 

'  State  V.  Jersey  City,  25  N.  J.  L.  be  taken  away  by  express  language. 

536;    Macon  V.  Shaw,  14  Ga.  162;    16  and  a  statute  providing  that  a  removal 

<ia.  280;  19  Ga.  468;  21  Ga.  280;  25  may  be  made  for  specified  causes  does 

Ga.   590;   Miles  v.  Stevenson,  80  Md.  not  limit  the  discretionary  power  he 

358 ;  Clcary  v.  Trenton,  50  N.  J.  L.  331 ;  possesses.     ShurtlefT  v.  UnitCKl  States,. 

Clark  V.  Ciape  May,  50  N.  J.  L.  558.  189  U.  S.  311,317. 
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the  conduct  charged,  depended  upon  the  construction  of  the  words 
"disorderly  conduct;"  and  it  held  that  receiving  bribes  for  his 
official  influence  and  votes  was  disorderly  conduct,  within  the  mean- 
ing of  the  charter.^  In  another  case,  the  charter  authorized  the 
council  "to  dismiss  the  marshal  for  malpractice  in  office,  or  neglect 
of  duty;''  and  it  was  held  that  the  council  could  not  remove  this 
officer  for  the  crime  of  gambling,  as  this  was  neither  malpractice  in 
office  nor  official  neglxt  within  the  meaning  of  the  charter.' 

§  470  (247).  Power  to  expel  constnied  and  limited.  —  The  power 
to  expel  a  member  of  the  council  does  not  authorize   a   resolu- 

'  State  V.  Jersey  City,  25  N.  J.  L.  636.  to  punish  for  contempt      Burr's  Trial, 

•  Macon  v.  Shaw,  14  Ga.  162;  16  355;  United  States  v,  Hudson,  7 
Ga.  280.  Relator  was  removed  from  the  Cranch,  32 ;  Kearney,  In  re,  7  Wheat. 
office  of  policeman  of  the  city  of  New  38.  Power  of  Congress.  11  U.  S.  Stats. 
York,  by  the  board  of  police,  under  the  at  l^rge>  155 ;  12  U.  S.  Stats,  at  Lai^ge, 
charge  of  '^eonditct  unbecoming  an  333.  The  Constitution  of  the  United 
officer**  this  being  one  of  the  oflfences  States  vests  no  general  power  in  eiOier 
for  which,  under  the  statute,  a  police-  house  of  Congress  to  punish  for  con- 
man  can  be  removed.  The  specifica-  tempt.  Either  house  may  punish  its 
lions  were  that  he  was  appointed  own  members  for  disorderly  conduct, 
policeman  contrary  to  law  when  he  was  or  for  failure  to  attend  its  sessions,  and 
more  than  thirty  years  of  age,  and  that  may  impeach  officers  of  the  govern- 
he  had  been  appointed  after  having  ment,  and  may,  where  an  exammation 
resigned  from  the  force  without  a  vote  of  witnesses  is  necessary  in  the  perform- 
by  ^eas  and  nays,  contrary  to  the  ance  of  these  duties,  fine  or  imprison  a 
reqmrements  of  law.  It  was  held  that  contumacious  witness ;  but  neither 
these  specifications  only  had  reference  house  can  commit  a  witness  for  con- 
to  relator's  title  to  the  office,  and  not  tempt  for  refusing  to  answer  questions 
to  his  conduct  while  an  officer,  and  did  concerning  the  private  anairs  of 
not  authorize  the  removal.  People  v.  citizens;  for  example,  ''the  real  estate 
Board  of  Police,  72  N.  Y.  415;  re-  pool "  in  the  District  of  Columbia,  such 
ported  below,  5  Hun,  457.  an    investigation    being   judicial,    not 

Power  to  punish  for  contemvt.  legislative,  and  the  sergeant-at-arms 
Whether  the  council  possesses  tne  cannot  justify  in  an  action  for  false 
power  to  punish  for  contempt  depends  imprisonment  under  such  an  order, 
upon  the  provisions  of  the  charter.  Kitboume  v.  Thompson,  103  U.  S.  168. 
Tne  power  must,  as  the  author  con-  Where  the  General  Incorporation 
ceives,  be  conferred  either  expressly  or  Act  authorized  the  removal  of  the  mayor, 
as  incidental  to  some  power  which  is  among  other  things,  for  "wilful  viola- 
conferred,  or  it  will  not  exist.  In  tion  of  any  of  the  ordinances  of  such 
Doyle  V.  Falconer,  1  Privy  Council  town  or  city,"  and  provided  for  trial 
Appeals,  329,  it  was  held  that  the  before  the  board  of  aldermen,  who  were 
ccMonial  parliament  of  Dominica  had  empowered  to  enter  judgment  of  re- 
not  the  mherent  privilege  of  parlia-  moval  against  him  upon  finding  that 
ment  as  a  courts  and  coiud  not  there-  the  charges  were  "a  sufficient  cause  for 
fore  punish  for  contempt;  but  in  the  removal  from  office,"  it  was  held  that 
later  case  of  Speaker  v.  Glass,  3  the  aldermen  were  not  invested  with 
Privy  Council  Appeals,  560,  it  was  unlimited  discretion,  without  regard  to 
decided  that  the  delegation  of  legisla-  whether  he  was  guilty  of  an  offence  in 
ttve  authority  to  the  Victoria  parlia-  law  or  not;  and  that  a  violation  of  an 
ment  was  brcMul  enough  to  include  this  ordinance  which  was  void  for  being 
power.  These  cases  afford  very  inter-  unreasonable  and  in  contravention  of 
eating  illustrations  of  the  nature  of  the  common  right,  did  not  furnish  proper 
power  to  punish  for  contempt.  ground     for     removal.       Milliken     v. 

Power  of  courts  of  the  United  States  Weatherford,  54  Tex.  388. 
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tion  by  it  that  "the  president  of  the  council  be  directed  not  to  ap- 
point a  certain  member  on  any  committee,  nor  call  his  name,  nor 
allow  him  to  take  part  in  the  action  of  the  board,"  since  this  would 
create  no  vacancy  which  could  be  supplied,  but  would  leave  the  seat 
occupied,  while  it  silenced  the  occupant,  and  left  his  constituents 
unrepresented/ 

§  471  (248).  Re-election  of  Expelled  Member  of  OounciL  —The 
expulsion  of  a  member  of  the  common  council  does  not  dis- 
qualify him  from  being  re-elected  to  the  same  office,  unless  it  is  ex- 
pressly so  provided  by  the  charter;  for  where  the  law  annexes  a 
disqualification  to  an  offence,  it  does  so  in  terms.  Hence,  if  a  mem- 
ber, having  been  expelled  even  for  bribery,  be  re-elected,  he  cannot 
be  expelled  a  second  time  for  the  same  identical  act  for  which  he  had 
before  been  expelled.- 

§  472  (249).  Instance  of  Implied  Power  of  Removal  for  Oanse  by 
the  Appointing  Power.  —  It  was  held  in  a  case  in  Rhode  Island 
that  a  clerk  of  a  school  committee  —  an  officer  created  by  the 
school  law,  and  necessary  to  the  organization  and  legal  action 
of  the  committee  —  may,  after  an  election  by  the  committee, 
be  removed  from  office  by  the  committee,  but  only  for  cause, 
as  the  statute  gives  no  express  power  to  remove,  and  after  due 

'  State  V.  Jersey  City,  25  N.  J.  L.  that  he  could  not  recover  for  services 

536.     See  State  v.  Chamber  of  Com-  during  the  period  of  his  suspension, 

merce,  20  Wis.  63.    Power  to  suspend.  Ladd,  J.,  says:    ''It  does  not  seem  to 

Whether,  pending  proceedings  to  expel,  require   argument   to   show   that   the 

a  member  can  &e  suspended  from  his  power   to    remove   must   include   the 

duiiesy  w^as  a  question  not  determined  power    to     suspend."       Shannon     v. 

in  the  case;  but   in   State  v.   Lingo,  Portsmouth,  54  N.  H.  483;   Westberg 

26  Mo.  496,  it  was  held  that  the  power  v,  Kansas  City,  64  Mo.  493 ;    Wayne 

to   provide   for  removing  from   office  Co.  v.  Benoit,  20  Mich.  176;  Attomey- 

corpJorate  officers  gives  the  power  to  sus-  General  v.  Davis,  44  Mo.  131 ;   Primm 

pend  from  office  during  the  investiga-  v.  Carondelet,  23  Mo.  22;  infra,  {  471, 

tion  of  the  charges  for  which  the  sus-  note. 

pension    was   made.    The  court   say:  "  State  v.  Jersey  City,  25  N.  J.  L. 

**The    power    to    remove    necessarily  536.     If  the  common  council,  without 

includes  tlie  minor  power  to  suspend."  authority,  suspend  a  member  from  the 

lb.  499.  duties   of   his   office,   mandamus  is  a 

The  charter  of  a  city  empowered  proper  remedy  to  restore  him  to  the 

the  mayor  and  aldermen  for  sufficient  exercise  of  his  legal  rights.    lb. ;  supra, 

cause  to  remove  constables  and  police  §  470,  note ;  WiUc.  on  Municipal  Corpo- 

officers.     By  a  vote  of  the  mayor  and  rations,  368,  pi.  74,  75;  lb.  377,  pi.  96; 

aldennen,  the  plaintiff,  a  constable  and  3  Black.  Com.  110;    Rex  v.  Barker,  3 

police   officer,    was   "suspended   from  Burr.  1265;  Angell  &  Ames  on  Corpo- 

duty  on  the  police,"  and  from  that  rations,  §§  702,  706.     Title  to  office, 

time   was   not   permitted   to   perform  either  de  jure  or  de  facto,  must  be  clear 

the  duties  of  the  office,  although  he  was  before    writ    of    mandamus    will    be 

ready  and  offered  to  do  so.  until  he  was  granted.     Ward  v.  Cook,  78  111.  App. 

afterwards    reinstated.      It   was    held  HI. 
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notice  and  opportunity  given   him  to   defend  himself  upon  the 
charges  presented.* 

§  473  (250).  Removal  —  When  Notice  and  a  Hearing  are  re- 
quired. —  With  respect  to  the  tenure  or  duration  of  a  public  em- 
ployment,  the  general  rule  is  that  where  the  power  of  appointment 
is  conferred  in  general  terms  and  without  restriction,  the  power  of 
removal^  in  the  discretion  and  at  the  will  of  the  appointing  power 
and  without  notice  or  a  hearing,  is  implied  and  always  exists,  unless 
restrained  and  limited  by  some  other  provision  of  law,  or  by  ap- 
pointment for  a  fixed  term.^  Where  an  oflBcer  is  appointed  during 
pleasure,  or  where  the  power  of  removal  is  discretionary,  the  power 
to  remove  may  be  exercised  wUhxml  notice  or  hearing?    But  where 

*  Willard's  Appeal,  4  R.  I.  597,  per  quirement  of  its  approval  of  appoint- 
.4me»,  C.  J.,  who  says,  "Such  a  power  ment,  is  not  vestea  with  any  power  to 
with  regard  to  such  an  officer,  unless  remove.  People  v.  Dalton,  158  N.  Y. 
expressly  forbidden  by  law,  is  inci-  204,  214 ;  aff  g  34  N.  Y.  App.  Div.  6. 
dental  to  the  committee,  as  necessary  But  in  People  v.  Hyde,  89  N.  Y.  11,  it 
to  enable  it  duly  to  perform  its  func-  was  held  that  where  the  appointment 
tions."  Ih.  p.  601.  It  is  sufficient  of  a  principal  of  a  school  by  the  super- 
cause  for  the  removal  of  such  a  clerk  intendent  of  public  instruction  re- 
that  he  reftises  to  produce  papers  which  quired  the  concurrence  of  the  local 
belone  to  the  bociy  which  elected  him,  board,  the  teacher  could  only  be  dis- 
and  of  which  he  is  simply  the  custodian,  charged  by  the  authority  in  whom  the 
or  refuses  to  keep  or  amend  the  records  power  to  appoint  or  employ  is  vest^, 
when  duly  ordered  to  do  so.    lb.  t.  e.,  by  the  concurrent  action  of « the 

'  Ex  parte  Hennen,  13  Pet.  (U.  S.)  local  board  and  the  superintendent  of 
230,  259 ;  Blake  v.  United  States,  103  public  instruction.  The  provision  of 
U.  S.  227;  Shurtleff  v.  United  States,  the  Kentucky  Constitution  that  the 
189  U.  S.  311;  State  v.  Chatfield,  71  legislature  **  shall  prescribe  the  quali- 
Conn.  104;  Greene  v.  Freeholders  of  fications  of  all  officers  of  towns  and 
Hudson,  44  N.  J.  L.  388;  Adams  v.  cities,  the  manner  in  and  causes  for 
H^nes,  48  N.  J.  L.  25 ;  People  v.  Fire  which  they  may  be  removed  from 
Com'rs,  73  N.  Y.  437,  441 ;  People  v.  office,"  does  not  preclude  the  legisla- 
Robb,  126  N.  Y.  180;  People  v.  ture  from  enacting  that  officers  of  a 
Lathrop,  142  N.  Y.  113;  People  v.  city  may  be  removed  at  the  pleasure 
Morton,  148  N.  Y.  156;  People  v.  of  the  city  council.  London  v.  Franklin, 
Dalton,  158  N.  Y.  204,  aff'g  34  N.  Y.    118  Ky.  105. 

.\pp.  Div.  6;  Armatage  v.  Fisher,  74  •  People  v.  Henry,  47  N  Y.  App. 
Hun  (N.  Y.),  167,  175;  People  v.  Div.  133;  People  i?.  Conway,  59  N.  Y. 
Drake,  43  N.  Y.  App.  Div.  325,  aff'd  App.  Div.  329 ;  People  v.  Guilfoyle,  65 
161  N.  Y.  642 ;  People  v.  Sing  Sing,  54  N.  Y.  App.  Div.  498.  When  an  office 
N.  Y.  App.  Div.  555 ;  People  v.  Simon-  is  created  by  statute,  and  it  is  pro- 
son,  66  N.  Y.  App.  Div.  18 ;  Easson  v.  vided  that  the  incumbent  shall  hold 
Seattle,  32  Wash.  405 ;  Price  v.  Seattle,  the  same  for  a  fixed  term,  unless  sooner 
39  Wash.  376;  Davis  v.  Filler,  47  removed  by  the  appointing  power,  such 
W.  Va.  413.  general  power  to  remove  carries  with 

If  the  exercise  of  the  power  of  it  the  nght  to  remove  an  incumbent 
appointment  is  subject  to  the  a'pproval  before  the  expiration  of  his  term  with- 
of  another  officer  or  board,  tlus  does  out  notice  and  without  charges  of 
not  invest  the  officer  or  board  whose  misconduct.  Townsend  v.  Kurtz,  83 
approval  is  required,  with  the  power  to  Md.  331.  An  officer  appointed  for  a 
appoint  or  malce  him  or  it  responsible  pxed  and  definite  term  of  office  caimot 
for  the  acts  of  the  appointee,  and  such  oe  summaril^^  removed  without  caiise, 
officer  or  board,  by  virtue  of  the  re-  unless  there  is  some  express  provision 
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the  appointment  is  during  good  behavior,  or  where  the  removal  can 
only  be  for  certain  specified  causes,  the  power  of  removal  cannot,  as 
will  presently  be  shown,  be  exercised,  unless  there  be  a  formulated 

charge  against  the  officer,  notice  to  him  of  the  accusation,  and  a 
hearing  of  the  evidence  in  support  of  the  charge,  and  an  opportunity 
given  to  the  party  of  making  defence.' 

of   law   authorizing^  such    a    removal  549 ;  State  v.  Walker,  68  Mo.  App.  1 10  ; 

during  the  term.    Townsend  v.  Kurtz,  State  v.  Smith,  35  Neb.  13,  33;  Gibbs 

83  Md.  342 ;    Field  v.  Malster,  88  Md.  v.  Manchester,  73  N.  H.  265 ;    Haight 

691.     Although   the   legislature   may  v.  Love,  39  N.  J.   L.    14;    Avers  v. 

liave  required  charges,  notice  and  a  Newark,  49  N.  J.  L.  170;   Mafldc^  v. 

liearine  as  a  prerequisite  to  the  exer-  Cape    May    Point,  55  N.  J.  L.   104 ; 

else  of  the  power  of  removal,  it  may  Kru^er  v.  Chesilliurst,  64  N.  J.  L.  523 ; 

also  dec^re  that  the  decision  of  the  People  r.  Whitlock,  92  N.  Y.  191,  198; 

remomng  power  shall  be  final  and  con-  State  v.  Hawkins,  44  Ohio  St.  98,  114; 

dusive  and  not  subject  to  re\dew  by  State  r.   Sullivan.   58   Oldo  St.   504; 

any  court,  and  in  that  event  the  office  State   v,    Ho^lan,   64   Ohio   St.   532 ; 

is    determinable     whenever,     in     the  Christy  v.   Ivingfisher,   13  Okla.  585; 

judgment  of  the  removing  power,  the  Biggs  v.  McBride,  17  Oreg.  640,  651 ; 

mcumbent   is   guilty   of   the   charges  Commonwealth  v.  Slifer,  25  Pa.  St.  23 ; 

preferred.     People  v.  Ham,  59  N.  Y.  Field  v.   Common  weal  tli,   32  Pa.   St. 

nDiv.  314;    People  v.   Peck,  73  478;    Brower  v.  Kantner,  190  Pa.  St. 

.  App.  Div.  89.    The  fact  that  the  182,   183 ;    Willard's  Appeal,  4  R.   I. 

removing  power  has  given  notice  of  the  597 ;    Hayden  t;.  Memphis,  100  Tenn. 

cause  of  the  propos^  removal  and  a  582;    People  v.  McAlUster,   10  Utah, 

hearing  to  an  officer  who  can  be  removed  357 ;    Pratt  v.  Board  of  Police  &,  Fire 

at  pleasure  docs  not  enlarge  his  rights.  Comers,    15   Utah,    1 ;     Heatli  v.  Salt 

He  is  not  entitled  to  certiorari  to  review  Lake  City,    16  Utah,  374:    Pratt  v. 

the   action   of   the    removing    power.  Swan,  16  Utah,  483 ;   Silvey  v.  Boyle, 

People  V.  Guilfoyle,  65  N.  Y.  App.  Div.  20  Utah,  205;  Ramsliay,  In  re,  8  Q.  B. 

498.  173;    Hennen,  In  re,  13  Pet.   (U.  S.) 

'  Reagan    v.    United    States,    182  230 ;  Queen  v.  Governors  of  Darlington 

U.  S.  419,  425;    Shurtleff  v.  United  Grammar  School,  6  Q.   B.  682,  715; 

States,  189  U.  S.  311,  314;   Denver  r.  Bagg's  Case,    11  Coke,  93    (6);    Rex 

Bjsutow,  13  Colo.  460 ;  State  v.  Johnson,  v,  Coventiy,   1   Ld.   Raym.  391;    Dr. 

30  (la.  433,  483;    Coleman  v.  Glenn,  Gaskin's  Case,  8  T.   R.  209;  Rex  r. 

103  Ga.  458 ;    Madison  v.  Korbly .  32  Oxford,  2  Salk.  428 ;   Rex  r.  Mayor  of 

Ind.   74;    Board  of  Com'rs  of  Knox  Stratford.  1  Lev.  291;   2  Kyd,  58,  59; 

County    V.    Johnson,    124    Ind.    145 ;  Willc.  253.  254 ;    Grant,  244 ;    Rex  v. 

Lease  v,  Freeborn,  52  Kan.  750;  Lynch  Andover,  1  Ld.  Raym.  710. 

9.  Chase,  55  Kan.  367,  370 ;  Page  v.  But  in  some  States,  the  rule  stated  in 

Hardin,  8   B.   Mon.    (Ky.)   648,  672;  the  text  is  not  accepted,  B.nd  it  iRheldtYuit 

Todd  V.  Dunlap,  99  Ky.  449 ;  Gorley  v.  if  a  statute  authorizes  the  removal  of 

Louisville.  104  Ky.  372;  State  v.  New  an  officer  ''for  cause"  and  is  silent  as 

Orleans,  107  I^.  632,  citing  text ;  State  to  notice  and  a  hearing,  neither  notice 

V.  Donovan,  89  Me.   448;  Andrews  v.  nor  a  hearing  is  required.    California. 

Biddefortl  Police  Board,   94  Me.  68;  Matter  of  Carter.  141  Cal.  316;   French 

Miles  V.  Stevenson.  80  Md.  358;  Town-  v.  Senate,  146  Cal.  604,  610.    Illinois. 

send  V,  Kurtz,  83  Md.  331, 344 ;  Hooper  People  v.  Higgins,  15  111.  1 10 ;  Wilcox  v. 

V.   Famen,  85  Md.  587;   Hagerstown  People,  90  Iiri86, 205 ;  People  r.  Mays, 

Street  Com'rs  r.  WilUams,  96  Md.  232;  117  III.  257;    People  v.  Welty,  75  III. 

Ham  V.  Boston,  142  Mass.  90;  Stadler  App.  514,  523.     T\  est  Virginia.   Harti- 

V.   Detroit,   13  Mich.  346 ;  Dullam  v.  gan  v.  Board  of  Regents,  49  W.  Va.  14, 

Wilson,  53  Mich.  392,  401 ;  People  v.  25.     In  New  York,  a  statute  gave  a 

Stuart,  74  Mich.  411 ;  Metevierr.Ther-  preference  in  public  employments  to 

rien,  80  Mich.  187 ;  Hallgren  v.  Camp-  honorably    discliarged    veterans,    and 

bell,  82  Mich.  255 ;  State  v.  St.  Louis,  made  the  appointees  irremovable  cx- 

90  Mo.  19;  State  v.  Walbridge,  119  Mo.  cept  "for  incompetency  and  conduct 

383;  State  v.  Maroney,  191  Mo.  531,  inconsistent  with''  the  positions  held 
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§  474.  Limitatioxui  of  Power  to  remove  not  requiring  a  Hear- 
ing. —  A  distinction  must  be  drawn,  founded  upon  the  terms  of  the 
statutes  conferring  the  power  to  remove,  between  a  removal  for  cause 
after  notice  and  a  hearing,  and  statviory  limitations,  which,  while 
restraining  to  some  extent  power  of  removal  and  affording  in  some 
degree  a  measure  of  protection  to  the  officer  against  summary  re- 
moval, do  not  require  that  charges  be  preferred  and  a  hearing  given 
liefore  the  power  be  exercised.  Thus,  under  a  statute  which  has 
been  in  force  for  many  years  in  the  State  of  New  York,  it  has  been 
provided  that  certain  officers  shall  not  be  removed  until  they  have 
been  allowed  an  opportunity  of  making  an  explanation,  and  in  case 
of  a  removal  the  grounds  thereof  must  be  entered  on  the  records  of 
the  department.*    Under  a  statute  so  framed  the  officer  is  merely 

by  them.     It  was  held,  upon  a  con-  State   v.    Bryson,    44    Ohio   St.    457; 

struction  of  this  statute,  that  it  left  it  State   v.    Hudson,    44    Ohio   St.    137. 

to  the   removing  power  to  determine  Power  to  remove  officers  under  a  special 

whether  the  facts  existed  wliich  author-  statute  and  charter  provision,  see  Ham 

ized  a  removal  subject  to  responsibility  v.  Police  Board,  142  Mass.  90;    New 

for  any  wilful  or  perverse  action ;  and  Brunswick  v.  Fitzgerald,  48  N.  J.  L. 

that  no  notice  or  opportunity  to  be  heard  457. 

was  required  to  be  given  to  the  person  It  is  the  law  in  England,  as  applied 

whose  removal  was  contemplated  be-  to  the  old   corporations,   tliat  causes 

fore   the    power   could    be   exercised,  which  disoualify  the  person  to  be  an 

People  V.  Morton,  148  N.  Y.  156.    See  officer  wilt  not  authorize  the  corpora- 

also  People  v.  Brookfield,  2  N.  Y.  App.  tion  to  amove  him,  but  he  must  be 

Div.  299.  ousted  by  quo  warranlo.     The  reason 

Charter  power  of  removal,  without  piven  is  that  one  so  disqualified  is  not, 

cause,  at  any  time,  of  a  police  patrol  m  law,  a  corporate  officer,  and  hence 

appointed  for  a  year,  see  Chicago  v.  cannot   be   amoved   as   such    by   the 

E!clwards,  58  III.  252.     As  to  the  re-  corporation.     Rex  v.   Doncaster,  Say. 

moved f   by   the   appointing   power,   of  38 ;    Buller  N.  P.  203 ;  Rex  v.  Lyme 

officers,  the  duration  of  wnose  term  is  Regis,  Doug.  85 ;   Symmers  v.  Rc^em, 

not  fixed,  see  People  v.  Comptroller,  &c.,  Cowp.  502 ;   Willc.  259,  pi.  669 ;   Willc. 

20  Wend.  (N.  Y.)  595 ;  Commonwealth  281,    pi.    728.      And    see    Fawcctt   v. 

V.  Sutherland,  3  Serg.  &  Rawle  (Pa.),  Charles,   13  Wend.  473.     It  has  else- 

145 ;  Field  v.  Girard  College,  54  Pa.  St.  where  been  shown  {ante,  §§  377  et  seq.) 

233;  State  r.  Doherty,  25  La.  An.  119;  that  with  us  the  councils  of  municipal 

State  v.  St.  Louis,  90  Mo.  19;  People  v.  corporations  are  often  made  judges  of 

Nichols,  79  N.  Y.  582.    A  resolution  to  the  qualifications  of  their  members  and 

"dispense    with    the    services"    of    an  officers,  and  this  may  modify  or  change 

officer,    passed   by   a   council    having  the  rule  above  mentioned,  which  seems 

power  to  remove  him  at  its  pleasure,  to  rest  on  narrow  and  technical  grounds, 

was  held  to  be  a  removal  in  State  v.  *  By  the  Charter  of  New  York  City 

Sohn,    97    Ind.    101.      Where   express  (Laws  of  1901,  chap.  466,  J  1543),  it  is 

power  is  given  by  statute  to  the  mayor  provided:    "But  no  regular  clerk  or 

to  remove  an  officer  at  his  pleasure^  it  nead  of  a  bureau,  or  person  holding  a 

seems  to  be  clear  that  the  mayor  is  the  position    in    the    classified    municipal 

exclusive   judge   of   the   propriety   of  civil    service    subiect    to    competitive 

exercising  the  power.     People  v.  New  examination,  shall  be  removed  until 

York,  82  N.  Y.  491.    The  mayor  of  a  he  has  been  allowed  an  opportunity 

city  held  to  have  no  power  to  suspend  of   making   an   explanation ;    and   in 

the  fire-engineer  duly  appointed  by  the  every   case    of   a    removal,    the    true 

mayor  with  the  advice  and  consent  of  grounds    thereof    shall    be    forthwith 

the  council,  and  declare  vacancy,  and  entered  upon  the  records  of  the  depart- 

appoint  another  person  in  his  place,  ment  or  Doard  or  borough  president, 
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to  be  informed  of  the  cause  of  removal  and  permitted,  not  to  have 
a  hearing  or  trial,  but  only  an  opportunity  to  make  an  explanation 
in  reference  to  the  charges  preferred.*  But  a  statute  which  requires 
that  the  officer  proposed  to  be  removed  be  informed  of  the  cause  of 

and  a  copy  filed  with  the  municipal  such  removal,  but  lie  shall  report  the 

civil  service."    This  is  a  re-enactment,  reasons    for    such     removal    to    the 

with  modifications  of  a  minor  nature,  council "  within  a  specified  time,  and  if 

of   Laws  of   1873,   chap.   335,   §   28;  the   mayor  failed   to  file   liis  reasons 

Laws  of  1882,  chap.  410,  §  48;    and  with  the  city  clerk,  or  if  the  council 

Laws  of  1897,  chap.  378,  §  1543.  disapproved  such  removal,  the  officer 

*  See  People  v.  Thompson,  94  N.  Y.  was  directed  to  be  restored.     It  was 

451,  465,  where  the  distinction  between  held  that  a  removal  took  effect  at  once, 

the  pnx^ure  under  this  statute  and  notwithstanding  the  requirement  that 

the  procedure  under  a  statute  requiring  the  reasons  therefor  be  subsequently 

a  hearing  is  pointed  out.  filed  and  the  council  take  action  thereon. 

In  other  States,  substantially  the  Heffran  v.  Hutchins,  160  111.  550. 
same  result  has  been  reached  under        Massachusetts.    Under  a  statute  pro- 
statutes  similar  in  terms.  viding  for  removals  ''for  such  cause  as 

California.  A  statute  provided  tliat  they  may  deem  sufficient  and  sliall 
the  mayor  might  remove  "for  cause"  assign  in  their  order  for  removal,"  the 
any  person  appointed  by  him  ''and  in  removing  powers  may  remove  sub^ 
case  of  such  removal  shall  give  written  ordinates,  without  a  hearing,  upon 
notice  thereof,  stating  the  cause,  to  assigning  the  cause  thereof  in  the 
the  person  removed,  and  shall  im-  order  of  removal.  O'Dowd  v.  I^ton, 
mediatel)r  notify  the  common  council  149  Mass.  443.  See  also  Attorney- 
of  his  action  and  the  reasons  therefor."  General  v.  Donahue,  169  Mass.  18,  22 ; 
It  was  held  that  the  person  removed  Ayers  v.  Hatch,  175  Mass.  489. 
was  not  entitled  either  to  previous  Washington.  A  cliarter  provihioii 
notice  or  a  hearing;  that  the  action  authorized  the  appointing  power  to 
of  the  mayor  was  final  so  long  as  he  remove  upon  filing  a  statement  in 
followed  ttie  prescribed  meth^,  and  writing  of  the  reasons  tlierefor,  and 
that  the  removed  officer  could  not  proWded  for  a  hearing  before  the  civil 
have  certiorari  to  review  the  action  8er\'ice  commissioners,  who  were  em- 
of  the  mayor,  as  his  removal  did  not  powered  to  approve  the  removal  or  re- 
involve  the  exercise  of  a  judicial  mstate  the  employee.  It  was  held 
function.  >latter  of  Carter,  141  Cal.  tliat  a  removal  so  effected  is  final,  an<i 
316.  cannot    be    rcNnewed    by    the    courts. 

Colorado.  The    charter    of    Denver  The  fact  that  power  is  conferred  upon 

provided  for  certain  appointments  to  the  head  of  department  to  remove  only 

oe  made  by  the  governor  of  the  State,  ujwn  filing  with  the  civil  ser\ice  com- 

"and  all  appointments  by  the  governor  missioner  of  a  statement  of  the  reasons 

shall  be  made  with  power  of  suspension  therefor,  and  a  ri^ht  of  appeal  to  tlie 

or  removal  at  any  time  for  cause,  to  civil  scn'ice  commission  Ls  conferred  on 

be  stated  in  writing,  but  not  for  politi-  the  removed  officer,  which  can  either 

cal   reasons."     It  was  held  that  the  approve  the  removal  or  reinstate  him, 

removed  officer  uxis  not  entitled  to  a  does  not  alter  the  discretionary  ancl 

hearing;     that    the    governor    might  final  character  of  the  removal.     Price 

satisfy  himself  as  to  the  existence  of  r.  Seattle,  39  Wash.  376. 
the  cause  in  any  manner  satisfactory         Wisconsin.    Authority     to     remove 

to  himself;   and  that  the  action  of  the  "for  incompetency,  improper  conduct, 

governor  was  not  subject  to  review  by  or    other    cause    satisfactory    to    the 

the    courts.      Trimble    v.    People,    19  board,"   the  cause  to  be  assigned  in 

Colo.  187 ;    People  v.  Martin,  19  Colo,  writing  and  entered  on  the  minutes  of 

565.  the  board,  requires  that  the  cause  be 

Illinois.   A    statute    provided    that  one  affecting  the  qualifications  of  the 

the  mayor  might  remove  any  of  his  officer,  and  his  fitness  for  the  perform- 

appointees    "on    any    formal    chaiT^e,  ance  of  the  duties.    Under  this  statute 

whenever  he  shall  be  of  the  opinion  the  officer  is  not  entitled  to  a  hearing. 

that  the  interests  of  the  city  demand  State  r.  McGarry,  21  Wis.  496. 
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the  proposed  removal,  and  given  an  opportunity  of  making  an  ex- 
planation, is  intended  as  a  substantial  limitaiion  upon  the  general 
power  of  removal  conferred  upon  the  respective  departments  of  the 
city  government,  and  to  secure  the  continuance  in  office  of  the  per- 
sons employed  until  a  reasonable  cause,  other  than  the  pleasure  of 
the  heads  of  the  department,  or  a  change  in  the  political  character 
of  the  majority,  should  exist  for  their  removal.  Although  the  statute 
may  not  specifically  provide  that  removals  shall  only  be  for  cause 
and  may  not  define  what  shall  be  a  sufficient  cause,  the  removal 
must  be  for  cause,  and  the  process  of  removal  prescribed  by  the 
statute  must  be  pursued.  The  party  against  whom  the  proceeding 
is  taken  must  be  informed  of  the  cause  of  the  proposed  removal, 
and  this  necessarily  implies  that  the  cause  shall  be  some  dereliction 
or  general  neglect  of  duty,  or  incapacity  to  perform  the  duties  or 
some  delinquency  affecting  his  general  character  and  his  fitness  for 
the  office.*  Removal  without  stating  the  reasons  for  removing  in 
writing  and  giving  the  person  removed  an  opportunity  to  make  an 
explanation  as  required  by  the  statute,  is  without  warrant  and  un- 
lawful.* The  officer  or  employee  proposed  to  be  removed  cannot  be 
simply  called  before  the  head  of  his  department  and  required  to  show 
cause  why  he  should  not  be  removed.  A  removal  founded  on  any 
such  procedure  does  not  comply  with  the  statute.^  But  this  statviory 
enactment  does  not  make  any  provision  for  a  formal  trial;  it  does 
not  require  that  witnesses  shall  be  produced  by  the  commissioner  or 
head  of  the  department,  and  that  the  officer  shall  be  permitted  to 
cross-examine  them,  or  that  he  shall  be  allowed  to  produce  witnesses 
for  himself  to  be  heard  as  upon  a  trial,  but  simply  and  alone,  leaves 
him  to  make  explanation,  and  then  leaves  the  matter  of  removal 
in  the  discretion  of  the  removing  power.  It  is  enough  that  the  re- 
moving power  assigns  a  sufficient  cause  for  removal  and  furnishes 
an  opportunity  to  the  officer  to  explain.^  The  power  of  removal 
may  be  exercised  for  neglect  or  omission  of  duty,  within  the  knowl- 

*  People  V.  Board  of  Fire  Com're,        *  People  v.  Thompson,  94  N.  Y.  451: 

72  N.  Y.  445;   People  v.  Fire  Com'rs,   People  v.  Brady,   166  N.  Y.  44,  48; 

73  N.  Y.  437 ;  People  v.  Campbell,  82  rev'g  53  N.  Y.  App.  Div.  279 ;  People 
N.  Y.  247;  People  v.  Thompson,  94  v,  Cmger.  17  N.  Y.  App.  Div.  483, 
N.  Y.  451;  People  v.  Constable.  27  aff'd  155  N.  Y.  701 ;  People  v.  Brady, 
N.  Y.  App.  Div.  74;  People  v.  Brady,  58  N.  Y.  App.  Div.  219;  People  r. 
43  N.  Y.  App.  Div.  60.  See  also  Ayers  Woodbury,  88  N.  Y.  App.  Div.  593. 
V.  Hatch,  175  Mass.  489;  State  v.  aff*d  179  N.  Y.  525;  People  v.  Wood- 
McGarry,  21  Wis.  496.  bury,  114  N.  Y.  App.  Div.  188.    The 

•  People  V.  Dalton,  158  N.  Y.  175;   fact  that  the  removed  officer  lias  been 
rev'g  34  N.  Y.  App.  Div.  627.  given  a  trial  xloes  not  enlarge  his  rights. 

»  People  V.  Board  of  Fire  Com'rs,  72   People  v.  Hynes,  101  N.  Y.  App.  Div. 
N.  Y.  446.  453. 
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edge  of  the  removing  power,  without  the  necessity  of  taJdng  testi- 
mony in  respect  thereto.*  But  the  discretionary  power  of  removal 
conferred  by  this  statute  is  not  unlimited  and  can  only  be  exercised 
for  some  reasonable  cause.^  The  reasons  assigned  for  the  removal 
must  appear  upon  their  face  sufficient  to  justify  the  action;  in  other 
words,  they  must  be  substantial  and  not  frivolous,  but  when  they 
appear  to  be  sufficient  to  justify  the  determination,  the  courts  have 
no  power  to  interfere  on  the  ground  that  the  reasons,  though  good 
in  themselves,  had  no  existence  as  matter  of  fact,  or  that  the 
explanation  given  by  the  subordinate  should  have  satisfied  the 
removing  power.' 

§  475  (251).  Incidental  Power  to  remove  for  Oauae;  Bex  v. 
BichardBon.  —  In  the  leading  case  of  King  v.  Richardson,  the 
point  was  decided,  as  above  mentioned,  that  a  corporation,  in  the 
absence  of  an  express  grant  of  authority,  had  the  incidental  power 
to  make  a  by-law  to  remove  officers  for  just  cause.  Lord  Mansfield 
in  that  case  classified  the  offences  which  would  justify  the  exercise 
of  the  power;  and'  his  judgment  therein  has  been  followed  both  in 
England  and  in  this  country,  in  cases  arising  in  private  corporations 
not  of  a  pecuniary  character.  According  to  Lord  Mansfield,  there 
are  three  sorts  of  offences  for  which  an  officer  or  corporator  may  be 
discharged :  L  Such  as  have  7io  immediate  relation  to  his  office,  but 
are  themselves  of  so  infamous  a  nature  as  to  render  the  offender  unfit 
to  execute  any  public  franchise.  2.  Such  as  are  only  against  his 
oath  and  the  duty  of  his  office  as  a  corporator,  and  amount  to  breaches 
of  the  tacit  condition  annexed  to  his  franchise  or  office.  3.  Offences 
of  a  mixed  nature,  —  as  being  an  offence  not  only  against  the  duty 
of  his  office,  but  also  a  matter  indictable  at  the  common  law.^    In 

*  People  V.  Thompson,  94  N.  Y.  451 ;  wealth  v.  Guardians  of  Poor,  6  Sere.  & 

People  V.   Brady.   166  N.  Y.  44,  48,  Rawle  (Pa.),  469.    These  cases  adopt 

rev'g  53  N.  Y.  App.  Div.  279 ;   People  Lord    Ma7i4tfield*8    classification,    and 

V.  La  Grange,  2  N.  Y.  App.  Div.  444 ;  assert  the  inherent  power  of  cor^wra- 

People  V.  Cruger,  17  N.  Y.  App.  Div.  tions  to  expel  for  offences  falling  within 


483,  affM  155N.  Y.  701.  any   of   the   three   classes.     See  also 

>  People  V.  Fire  Com'rs.  73  N.  Y.  Butch.  Benef.  Assoc.,  35  Pa.  St.   151 ; 

440;  Peopleti.Thompson.94N.  Y.  451,  38  Pa.  St.  298;   Evans  v.  Philadelphia 

462;    People  v.  Constable,  27  N.  Y.  aub,    50    Pa.    St.    107;     Society   for 

App.  Div.  74.  Visitation  v.  Commonwealth,  52  Pa.  St. 

^  People  V.  Brady,  166  N.  Y.  44,  48 ;  125. 
People  V.  Cruger,  17  N.  Y.  App.  Div.        The  courts  in  a  proper  case  may,  by 

483,  aff'd  155  N.  Y.  701.  mandamus,   compel  a   corporation   to 

*  Rex  V.  Richardson,  1  Burr.  517;  amove  an  officer ;  and  the  result  of  the 

followed,  Rex  v.  Liverpool,  2  Burr.  723 ;  English   cases  on   this  point  is  con- 

9upra,  §  462.     So,  also,  in  Common-  sidered  to  be  that  where  the  offence  of 

wealth  V.  St.   Patrick's    (Benevolent)  the  officer  is  such  that  the  corporation 

Society,  2  Binn.  (Pa.)  441 ;  Common-  has  the  power  to  amove,  the  court  will 
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offences  of  the  frst  class  the  removal  can  only  be  made  after  there 
has  been  a  previous  conviction  in  a  court  of  law ;  and  an  amotion 
will  not  be  sustained  by  a  subsequent  conviction.*  In  offences  of 
the  second  class  the  corporation  may  <ry,  and  if  the  charge  is  estab- 
lished, remove,  without  any  previous  or  other  proceeding  in  the 
courts.-  In  offences  of  the  third  class  the  English  judges  have  differed 
on  the  point  whether  the  officer  may  or  may  not  be  removed  before 
a  conviction  in  a  court  of  justice.  The  principal  cases  and  the  re- 
sult on  this  point  are  briefly  stated  in  the  note.^ 

§  476  (252).  Scope  of  Implied  Power  of  Removal  —  Principle 
and  sound  policy  require  that  the  implied  jxriver  of  removal  for  of- 
fences against  the  corporation  be  restricted  to  acts  of  a  serious  nature 
directly  affecting  the  rights  and  interests  of  the  corporation.*    Causes 

only  compel  it  to  do  so  where  some  one        In  Haddock's  Case,  T.  Raym.  439, 

is  iojurea  by  the  omission  to  remove ;  the  amotion  was  for  riotously  assem- 

but  where  it  is  required  to  amove,  or  bling  and  assaulting  several  corporators, 

the  office  is  declared  by  the  charter  or  thereby  impeding  the  business  of  the 

statute  to  be  void  if  such  an  act  be  done  corporation.     It  was  considered  that 

or  omitted,  there  the  court  will  compel  the  offence  was  two-fold  —  one  against 

it  to  amove,  though  no  one  be  shown  the  duty  of  his  oflTice  as  a  corporator, 

to  liave  been  aggrieved.    Rex  v.  Truro,  the  other   (wholly  disconnected)  of  a 

3  Bam.  &  Aid.  592 ;  Rex  v.  West  Looe,  riot.    And  as  he  might  be  guilty  of  one 

5  Dowl.  &  R.  416;   Rex  v.  Totness,  5  and  yet  be  ac({uitt^  of  the  other,  the 

Dowl.  &  R.  483 ;   Grant  on  Corp.  243,  corj)oration  might  amove  without  con- 

and  note.  viction ;    and    the   case  is  said  to  be 

*  Rex  r.  Ricliardson,  1  Burr.  517,  different  from  that  of  Chalke  (suvra), 
and  cases  cited  in  last  note.  for  there  the  officer  could  not  have  oeen 

*  Rex  V.  Richardson,  1  Burr.  517;  guilty  of  the  offence  at  law  without  at 
Commonwealth  r.  St.  Patrick's  Society,  the  same  time  having  been  guilty  of  a 
2  Binn.  (Pa.)  441,  and  cases  cited  m  breach  of  his  duty.  The  cases  decided 
last  note  but  one.  are  considered  to  favor  this  view,  viz., 

*  Rex  V.  Carlisle,  Fortesc.  200;  s.  c.  if  the  act  is  criminal  and  single  in  its 
1 1  Mod.  379.  In  this  case  the  corpora-  nature,  so  that  a  conviction  or  acquittal 
tion,  before  conviction,  amoved  a  in  the  courts  of  law  will  necessarily 
capital  citizen  for  giving  a  bribe  to  a  determine  the  guilt  or  innocence  of  the 
freeman,  and  offering  him  another  to  party,  there  must  be  a  conviction,  but 
influence  his  vote  at  the  election  for  a  otherwise  there  may  be  a  removal  with- 
mayor.  The  court's  judgment  was  in  out,  or  independent  of,  a  conviction, 
favor  of  the  right  to  amove.  Although  Buller's  N.  P.  206 ;  Willc.  249-252 ; 
there  might  have  been  a  previous  con-  Glover,  331,  338;  Grant,  240;  2  Kyd, 
viction,  yet  tliis  being  a  great  offence  88-94,  where  the  prior  cases  are 
against  the  du/T/o/Aiao^c,  the  corpora-  digested  and  stated.  Lord  Mansfield, 
tion  might  amove  without  a  con  vie-  in  Rex  v.  Richardson,  1  Burr.  517, 
tion.  In  Rex  v,  Derby,  Cas.  temp,  leaves  the  point  untouched.  A  removal 
Hardw.  155,  Lord  Hardmckc  mistook  for  a  riot  in  the  council-chamber,  with- 
the  above  case  on  this  point,  and  out  a  previous  conviction,  is  said  to 
inclined  to  tliink  there  ought  to  be  a  have  been  held  good.  Rex  v.  Yates, 
previous  conviction.  And  such  seemed  Stiles,  cited  8  Mai.  101.  See,  further, 
also  to  be  the  inclination  of  Holt,  C.  J.,  Earle's  Case,  Carth.  173 ;  Rex  v.  Wells, 
in  Rex  v.  Clialke,  Comb.  397,  where  the  4  Burr.  1999 ;  Regina  v.  Newberry,  1 
removal  was  before  conviction,  for  Q.  B.  751;  2  Bac.  Abr.  (Bouv.  ed.) 
criminally  razine  entries  in  the  corpora-  476,  and  cases  cited. 

tion  books  whicli  were  at  first  proper,  «  Evans  v.  Philadelphia  Club,  50  Pa. 
but  the  point  was  not  decided.  St.  107 ;   Butch.  B.  Assoc.,  35  Pa.  St. 
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for  removal  have,  in  some  instances,  been  held  sufficient  in  England 
which  would  not  probably  be  so  regarded  in  this  country.  The 
principal  English  cases  are  given  in  the  note.  The  sufficiency  and 
reasonableness  of  the  cause  of  removal  are  questions  for  the  courts.^ 

§  477.     What  is  Oanse  for  Removal  —  When  it  is  provided  by 
statute  that  an  officer  can  only  be  removed  for  cause,  without  specify- 

151;  38  Pa.  St.  298;  Society  for  Visi-  age  is  insufficient.  Bac.  Abr.  Corp.  E. 
tation   V,  Commonwealth   52  Pa.   St.   9;  Hazard's  C^ise,  2  Rolle,  11. 


254^  Indianapolisv.  Greisel,  19ind.  344;  libel  upon  mayor  or  officers,  held  in- 

Indianapolis  v.  Wright,  19  Ind.  346.  sufficient,  on  tne  ground  that  personal 

'  Rex   V.    Andover,    3    Salk.    229;  oflfcnces  are  to  l^  punished  by  law, 

State  V.   New  Orleans,    107   La.   632  and  not  by  the  corporation.     Kex  v. 

quoting  text.    Poverty  of  alderman,  so  Oxford,  Palm.  455 ;    Bagg's  Case,   1 1 

that  he  could  not  paif  taxes,  sufficient  Coke,  93,  96,  97.  98,  99 ;   Clerk's  Case, 

cause  for  amoving  him.     Rex  v.  An-  2  Cro.  506;    Buller's  N.  P.  203;    Reg. 

dover,  3  Salk.  229.     But    not  appli-  v.  Lane,  Fortesc.  275;    8.  c.  11  Mod. 

cable  here.    But  bankrupta^  insufficient  270 ;    Earle's  Case,  Carth.  173 ;   Willc. 

cause  of  amotion  of  councilman.    Rex  261,  pi.  680.     See  Regina  v.  Rogers,  2 

V.  Liverpool,  2  Burr.  723 ;   see  Rex  v.  Ld.  Raym.  777 ;  Innes  v.  Wylie,  1  Carr. 

Chitty,  5  Ad.  &  E.  609.     Total  deser-  &  K.  257 ;    Regina  v.  Treasury  Com'rs, 

tion  of  duties  of  office  sufficient  cause.  10  Ad.  &  E.  374 ;  2  Perr.  &  D.  498. 

Buller's  N.  P.  206 ;  Rex  v.  Richardson,  Official    misconduct,    amounting    to 

1  Burr.  517.  When  absence  and  non-  misaemeanor,  has  been  before  men- 
attendance  upon  meetings,  and  neglect  tioned,  and  the  cases  cited.  The  mis- 
of  duty,  will  be  sufficient  cause.  See  conduct  must,  it  seems,  specially  relate 
Rex  V.  Richardson,  1  Burr.  517 ;  Rex  to  the  execution  of  the  office.  Rex  r. 
V,  Wells,  4  Burr.  1999 ;  1  Hawk.  P.  C.  Wells,  4  Burr.  1999 ;  see  Regma  v, 
chap.  Ixvi.  {  1,  as  to  official  n^lcct  of  Newbury,  1  Q.  B.  751.  If  the  same 
duty;  approved  by  Lord  Man/tfidd,  person  hold  two  offices,  misconduct 
in  case  last  cited ;    Ix>rd  Bruce's  Case,  with  respect  to  one  will  authorize  re- 

2  St ra.  819,  and  notes;  Reg.  v.  Ipswich  moval  from  that  one,  but  not  from 
Bailiffs,  2  Ld.  Raym.  1232 ;  8.  c.  Salk.  both ;  but  if  the  offence  is  a^inst  the 
443;  Buller's  N.  P.  206,  207;  Lord  duties  of  both,  tlie  removal  may  be 
Hawley's  Case,  1  Vent.  143 ;  Rex  v.  from  both.  Rex  v.  Chalke,  1  Ld.  Raym. 
Harris,  1  Bam.  &  Ad.  936;  Queen  v.  225;  8.  c.  5  Mod.  257;  Rex  v.  Don- 
Mayor,  Ac.  of  Pomfret,  10  Mod.  107;  2  caster,  2  Ld.  Raym.  1564,  1566;  8.  c. 
Kyd,  65  €t  seq.,  where  the  older  cases  are  1  Barnard.  265 ;  Rex  v.  Wells,  4  Burr, 
stated;  Willc. 255-264 ;  Angell&Ames.  1999;  Rex  r.  Harris,  1  B.  &  Ad.  936. 
§  427.  giving  summary  of  English  cases.  Misemployment  of  corporate  funds  in 
Mucli  depends  upon  the  cause  of  the  his  custody  is  not  Rumcient  cause  of 
neglect,  and  whether  the  effect  is  to  amotion,  though  generally  it  is  good 
ob.struct  or  hinder  the  business  of  the  cause  oi  suspension  from  a  financial 
corporation  or  officer  from  being  done,  office ;    for  tlie  court  will  not  grant  a 

Habitual    drunkenness,     disqualify-  mandamus  to  restore  until  the  accounts 

ing  from  the  performance  of  duty,  is  are  niade  up  and  submitted  to  the  cor- 

a  sufficient  cause  to  remove  an  alder-  poration.    Kex  v.  Chalke.  I  Ld.  Raym. 

man  or  officer  charged  with  magisterial  225 ;  s.  c.  5  Mod.  259 ;   Rex  r.  London, 

functions.    Rex  r.  Taylor.  3  Salk.  231  ;  2  Term  R.   182;    Willc.  262.  pi.  685; 

1  Rolle,  409 ;  3  Bulst.  190.  '  But  casual  Angell  &  Ames.  §  428.     On  principle. 

intoxication,  or  I  wing  drunk  by  acci-  it  may  be  sugj^ested  that  if  an  implied 

dent,  is  not  n  suffiriont  cause,  for  the  power  of  amotion  exists  at  all.  it  sliould 

reason    (charitably  allowed)  tliat  this  extend  to  a  ca.se  where  the  firuiiicial 

is  likely  to  liai)|)en  to  the  be.st.     Rex  officer  of  a  rori)oration  is  miscMn ploying 

V.  Taylor,  3  Salk.  231,  a.  d.  1616.    Old  its  funds  entrusted  to  his  saf«?  kwping. 
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ing  the  nature  of  the  cause,  it  is  necessarily  implied  that  the  cause 
shall  be  some  dereliction,  or  general  neglect  of  duty  or  incapacity 
to  perform  the  duties  of,  or  some  delinquency  affecting  his  general 
character  and  his  fitness  for,  the  office.  The  cause  must  be  personal 
to  the  office,  and  implying  an  unfitness  for  the  place.  ^  It  means 
some  substantial  shortcoming  which  renders  continuance  in  office 
or  employment  in  some  way  detrimental  to  the  discipline  and  effi- 
ciency of  the  service,  and  something  which  the  law  and  a  sound 
public  opinion  will  recognize  as  a  good  cause  for  his  no  longer  occu- 
pying the  place.^  The  misconduct  for  which  an  officer  may  be 
removed  must,  in  general,  be  found  in  his  acts  and  conduct  in  the 
office  from  which  his  removal  is  sought.'  But  to  treat  misconduct 
or  incompetency  in  the  performance  of  official  duties  as  the  only 
ground  of  removal  is  to  give  too  rigid  and  narrow  an  application  to 
the  principles  governing  the  subject.  A  cause  for  removal  may  exist 
for  acts  and  conduct  of  a  public  officer  at  a  time  when  he  is  not 
acting  in  the  performance  of  a  public  duty,  if  these  acts  and  con- 
duct are  such  as  to  fairly  show  that  he  is  unfit  for  the  place.^    It  has 


*  Rockford    v,    Compton,    115    III.  Trenton  Police  Com'rs,  64  N.  J.   L. 

App.  406,  409 ;    Todd  y.  Dunlap,  99  489 ;  People  v.  French,  32  Hun  (N.  Y.), 

Ky.  449 ;  Andrews  v.  Biddeford  Police  1 12 ;    People  v.   Mayor,  &c.  of  New 

Board,  94  Me.  68;    Ayere  v.  Hatch,  York,  52  Hun  (N.  Y.),  483.     Failure 

175   Mass.    489 ;     Hagerstown   Street  to  pay  a  civU  dd)t  within  a  reasonable 

Com'rs  V.  Williams,  96  Md.  232 ;  Speed  time  does  not  constitute  ground  for 

r.    Common   Council   of    Detroit,    98  removal,  in  the  absence  ot  fraud  or 

Mich.  360;    State  v.  Common  Council  dishonesty.    Chicago  v.  Gillen,  124  111. 

of  Duluth,  53  Minn.  238;    Townsend  App.   210.     InsvbordirKition   held   not 

r.  Common,  Council  of  Sauk  Centre,  to  oe  established  by  terms  of  letter 

71  Minn.  379 ;  State  v.  Sheppard,  192  written  by  member  of  police  force  to 
Mo.  497;  State  v.  Walker,  68  Mo.  App.  association  of  which  he  was  a  member, 
1 10 ;    People   v.    Fire  Commissioners,  explaining  reasons  for  his  transfer  from 

72  N.  Y.  445 ;  People  v.  Fire  Commis-  one  position  to  another.  People  v. 
sioners,  73  N.  Y.  437,  440;  People  v,  Bingham,  189  N.  Y.  104. 
Campbell,  82  N.  Y.  247;  People  v.  «  Joyce  v.  Chicago,  216  111.  466, 
Diehl,  53  N.  Y.  App.  Div.  645;  Matter  aff'g  120  111.  App.  398.  Taking  part 
of  Adam,  113  N.  Y.  App.  Div.  534,  as  a  notary  in  the  preparation  of  a  false 
545;  State  v.  Hawkins,  44  Ohio  St.  and  frauaulent  expense  account  of  a 
98,  115;  State  v.  McGarry,  21  Wis.  patrolman  and  sergeant,  held  ground 
496;    State  v,  Kuehn,  34  Wis.    229.  for    removing    lieutenant    of    police. 

>  Chicago  V,  Gillen,   124   III.   App.  Joyce  v.  Chicago,  216   111.  466,  aflf'g 

210.  120    III.    App.    398.      Police   commia- 

'  A  statute  authorizing  the  removal  sioners  should  take  notice  of  the  Con- 
or suspension  of  an  officer  ''for  mis-  duct  of  members  of  the  police  foree 
conduct  in  office"  does  not  authorize  as  well  when  off  as  when  on  duty,  and 
his  suspension  pending  the  trial  of  an  should  dismiss  an  officer  who  is  guilty 
indictment  on  chaige  of  an  unlawful  of  criminal  or  immoral  conduct  when 
act  or  offence  not  connected  with  his  off  duty  as  an  im6t  person  to  be  a 
official  duties.  State  v.  Sheppard,  192  member  of  the  force.  People  v.  Police 
Mo.  497.  See  also  Coit  r.  State,  28  Com'rs,  11  Hun  (N.  Y.),  403.  See  also 
Ark.  417.  The  removing  power  may  People  v.  French,  32  Hun  (N.  Y.),  112. 
investigate  a  charee  and  try  an  officer  Police  officer  held  to  be  properly  dis- 
thereon,  aHhouah  the  misconduct  charged  missed  for  an  unprovoked  assault  upon 
is  an  indietalie  offence.     Skillman  v.  a  citizen  while  the  officer  uhis  off  duty. 
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also  been  held  that  misconduct  justifying  the  removal  of  an  officer 
cannot,  as  a  general  rule,  be  found  in  acts  or  conduct  previous  to 
his  election  or  appointment.^  Any  misconduct  in  office  —  a  term 
which  includes  any  wilful  malfeasance,  misfeasance,  or  non-feasance 
in  office '  —  is  sufficient  ground  for  removal ;  as  are  also  negligence 
and  incompetency  on  the  part  of  an  officer  in  regard  to  some  par- 
ticular work  which  it  has  been  his  duty  to  do  or  to  supervise.'  The 
fact  that  the  officer  is  vested  with  discretion  and  judgment  in  the 
performance  of  the  acts  complained  of  does  not  prevent  his  removal 
because  of  them.*     Substantial  breaches  of  the  rules  and  regula- 

the  rules  of  the  department  provid-  as  a  police  captain,  and  acting  as  such, 
ing  that  policemen  should  at  all  times  may  be  dismissed  from  the  force  for 
be  subject  thereto.  People  v.  Carroll,  failure  to  adec^uateW  perform  the 
42  Hun  (N.  Y.),  438.  Interrupting  duties  of  a  captam.  People  v.  Greene, 
testimony  of  superior  officer  during  104  N.  Y.  App.  Div.  496,  aff'd  183 
trial  by  saying  "You  lie,"  was  held  to  N.  Y.  573.  If  an  officer  is  irregularly 
be  sulncient  cause  for  removal  of  p)olice  and  improperly  as.signed  by  his  chief 
officer.  People  v.  Moss,  50  N.  Y.  ^Vpp.  to  perform  duties  belonging  to  others 
Div.  308,  aff'd  165  N.  Y.  006.  Dis-  ana  accepts  the  assignment  without 
eased  and  filthy  condition  of  person  objection,  he  is,  while  acting  under 
and  clothing  of  policeman  rendering  such  assignment  require<l  to  obey  the 
him  an  improper  person  to  be  upon  rules  and  regulations  of  the  depart- 
the  force,  and  to  associate  with  other  ment  relating  to  these  duties,  and  mav 
officers  thereon  or  to  sen'e  the  public,  \>e  punished  for  a  breach  thereof, 
was  held  to  be  a  sufficient  cause  for  People  v.  Greene,  91  N.  Y.  App.  Div. 
removal.  People  v.  Diehl,  50  N.  Y.  58,  aff'd  178  N.  Y.  617. 
App.  Div.  58,  aff*d  167  N.  Y.  619.  Failure  of  the  head  of  a  bureau  for 
Entering  a  saloon  and  committing  an  the  collection  of  arrears  of  taxes  and 
assault  therein,  was  held  to  be  suffi-  assessments  to  take  steps  to  adopt 
cient  caase  for  removal  of  an  in-  checks  to  prevent  defalcation  by  a 
si)ector  of  l)uildings  of  New  York  City,  subordinate,  was  held  to  be  sufficient 
People  V.  Brady,  48  N.  Y.  App.  Div.  cause  for  removal.  People  v.  Coler, 
128.  78  N.   Y.   App.    Div.  248,  aff'd    175 

*  Speed  r.  Common  Council  of  N.  Y.  510.  Inability  to  read  or  write 
Detroit,  98  Mich.  300;  State  v.  Jersey  was  held  to  justify  removal  for  "in- 
City,  25  N.  J.  L.  536 ;  Campbell  v.  competency  or  inefficiency."  Steinbach 
Newark  Police  Com'rs,  71  N.  J.  L.  98;  v.  (ialveston  (Tex.  Civ.  App.),  41 
Commonwealth  v.  Shaver,  3  Watts  &  S.  W.  Rep.  822.  Inability  of  in- 
S.  (Pa.)  338.  Contra;  Tibbs  v.  Atlanta,  spector  in  bureau  for  the  collection 
125Ga.  18.  But  to  make  this  ruling  an  of  city  revenues  and  markets  to 
absolute  canon  governing  the  action  balance  his  account  book,  was  held 
of  the  removing  power  is  to  unduly  sufficient  ground  for  removal  for  cause, 
limit  his  administrative  authority.  If  People  v.  Coler,  40  N.  Y.  App.  Div.  65 ; 
acts  or  conduct  previous  to  election  or  aff'd  159  N.  Y.  569.  Failure  of  clerk 
appointment  are  of  such  a  character  as  to  furnish  accurate  information  as  to 
to  disclose  diwjualification  and  unfit-  the  duties  he  was  in  the  habit  of  per- 
ness  for  the  office  or  employment,  and  forming  under  a  former  head  of  depart- 
if  they  were  not  known  at  the  time  of  ment,  was  held  to  furnish  a  reasonable 
election  or  appointment,  they  should  inference  of  dereliction  and  neglect  of 
be  regarded  as  sufficient  cause  for  duty  and  to  give  substantial  cause  for 
removal.  removal.     People  v.  Brady,  43  N.  Y. 

*  Coffey  V.  Superior  Court,  147  Cal.  App.  Div.  60.  Neglect  of  police  officer 
525,529;  State  r.  Slover,  113  Mo.  202,  to  serve  warrant,  held  to  be  breach 
208.  See  also  Savannah  v.  Grayson,  of  duty  justifying  imposition  of  fine. 
104  Ga.  105.  People  r.  McAdoo,  98  N.  Y.  App.  Div. 

»  Heaney  v.  Chicago,  117  III.  App.    190. 
405.    A  police  sergeant  assigned  to  duty        *  Aveiy  v.  Studley,  74  Conn.  272. 
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tions  formulated  by  the  city  authorities  or  by  the  civil  service 
commission  pursuant  to  statutory  authority  are  sufficient  cause  for 
removal.*  But  not  if  the  violations  of  the  rules  are  unintentional, 
unsubstantial,  and  technical.^  Although  rules  have  been  formulated 
and  causes  of  removal  have  been  specified  therein,  these  causes  are 
not  the  exclusive  grounds  of  removal,  and  the  officer  or  employee 
may  be  removed  by  the  removing  power  for  other  sufficient  cause.* 

*  People  V,  Ham,  59  N.  Y.  App.  Div.  and  in   some  way  due  to  his  fault. 

314.  People  v.  French,  119  N.  Y.  502.     In 

Power  to  appoint  and  remove,  and  the  absence  of  any  other  proof  or  of 

to  prescribe  rufes  and  r^ulations  for  any  explanation,  the  mere  fact  of  in- 

the  good  and  discipline  of  the  depart-  toxication  might  establish  the  offence, 

ment,    authorizes    the    head    of    the  because  it  would  have  to  be  assumed 

department  to  adopt  a  rule  that  any  that   the    officer   voluntarily   brought 

member  of  the  department  neglecting  himself  into  that  condition.    People  v. 

to  pay  a  debt  may  be  punished  by  fine  French,    1 19   N.    Y.    502 ;     People  v. 

or  di«Tni««al.     Cleu  V.   San  Francisco  French,    110  N.   Y.   494.     But,   if  it 

Police  Com'rs,  3  Cal.  App.   174;  84  should  appear  that  the  officer  was  by 

Pac.  Rep.  672;  State  v.  Hyman,  22  force  compelled  to  drink  intoxicating 

Ohio  Cir.  Ct.  213.     Under  such  rule  liquor  or  that  he  had  taken  it  when  it 

the  removing  power  is  not  obliged  to  was  so  disguised  that  he  did  not  know 

wait  until  a  court  has  passed  on  the  its  character,  or  in  good  faith  when  it 

question  of  the  member's  indebtedness  '^ras    prescribed    by    a    physician    for 

before  acting  on  the  charge.    Cleu  r.  some  bodily  ailment,  ana  that  thus  he 

San  Francisco  Police  Comers,  3  Cal.  became  intoxicated,  he  would  not  be 

App.  174;  84  Pac.  Rep.  672.  S^^^Y    ^^   ^    violation    of    the    rules. 

A  rule  that  no  member  of  the  police  People   v.    French,    1 19    N.    Y.    502 ; 

force  of  a  city  shall  be  a  delegate  to  or  People   v.    French,    119    N.    Y.    493. 

member   of   any   political   or   partisan  Drunkenness  of  an   election  commis- 

convention  or  caucus,  or  take  part  in  sioner  on  two  occasions  while  engaged 

any  political  canvass,  is  a  reasonable  in  tlie  performance  of  his  duties  was 

exercise   of   power   conferred   by   the  held   to  justify   his   removal   by   the 

charter  to  make  rules  for  the  govern-  mayor  a  year  and  a  half  later  under  a 

ment  of  the  police  force.    A  violation  special  statute.     Hogan  v.  Collins,  183 

thereof    is    sufficient    cause    for    dis-  Mass.  43. 

missal  from  office.    Brownell  v.  Russell,        *  People  v.  Greene,  89  N.  Y.  App. 

76  Vt.  326.     Absence  without  leave  for  Div.    296;     People    v.    McAdoo,    117 

six  days,  held  to  be  sufficient  cause  for  N.  Y.  App.  Div.  438.    The  sufficiency 

removal  under  a  rule  of  a  police  depart-  of  a  plea   of  ignorance  of  the  rides  is 

ment  that  "unexplained  absence  with-  for  the  determination  of  the  removing 

out  leave  of  any  member  of  the  force  power.    People  v.    Greene,   91   N.   Y. 

for  five  days  shall,  at  the  ootion  of  the  App.  Div.  58,  aff'd  178  N.  Y.  617. 
board,  be  deemed  and  held  to  be  a        *  Joyce  v.   Chicago,   216   111.   466; 

resignation  by  such  member."    People  aff'g  120   111.    App.    398 ;    Kammann 

V.  Diehl,  50  N.  Y.  App.  Div.  58 ;    aff'd  v.  Chicago.  222  111.  63.    See  also  Oester- 

167N.  Y.  619.  reich  v.   Fowle,   132  Mich.  9.    A  rule 

Intoxication,  A  violation  of  a  rule  of  the  civil  service  commission  that 
prohibiting  intoxication  is  recognized  employees  in  the  classified  service  aJb- 
as  sufficient  ground  for  dismissal,  senting  themselves  without  leave  for 
People  V.  French,  110  N.  Y.  494;  ten  days  shall  be  considered  as  dis- 
people V.  French,  52  Hun  (N.  Y.),  90 ;  charged  is  intended  to  provide  for 
People  V.  Martin,  28  N.  Y.  App.  Div.  abandonment  of  positions,  and  does 
73.  But  before  a  police  officer  can  be  not  prevent  the  commission  from  try- 
dismissed  from  the  force  for  intoxica-  ing  and  discharging  an  employee  who 
tion  it  must  be  shown  that  the  in-  has  been  absent  without  leave  for  three 
toxication  was  of  such  a  character  as  days,  Kammann  v.  Chicago,  222  111. 
to  be  an  offence  against  the  rule ;  that  63. 
it  was  conscious,  voluntary,  blamable, 
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But  the  mere  fact  that  some  other  person  is  better  fitted  to  fill  the 
office  or  is  more  congenial  to  the  appointing  or  removing  power  is 
not  a  cause  of  removal  within  the  statutes.* 

§  478.  What  constitates  a  Removal  under  the  Statutes.  —  The 
applicability  and  operation  of  a  statute  prohibiting  the  summary 
removal  of  an  officer  is  dependent  upon  title  to  the  office.  When  the 
statute  forbids  summary  removal  of  a  person  holding  an  office  or 
position  in  the  service  of  the  State  or  one  of  its  political  divisions, 
it  means  only  a  lawful  as  contrasted  with  a  de  facto  title  to  the  posi- 
tion or  office,  and  it  does  not  cover  a  person  who  has  been  appointed 
to  office  in  \dolation  of  the  provisions  of  the  civil  service  law,  or  any 
other  statute.  It  is  the  duty  of  the  appointing  power  upon  learning 
the  facts  as  to  the  illegality  of  the  appointment  of  a  person,  to  dis- 
pense with  his  services,  and  the  person  holding  the  appointing 
power  is  not  required  to  prefer  charges  and  give  a  hearing,  nor  is 
the  appointing  power  limited  in  the  removal  to  the  statutory  causes 
prescribed  in  the  case  of  persons  lawfully  holding  office,  e,  g.,  in- 
competency, or  misconduct.'  Similarly,  the  fact  that  the  title  of 
the  officer  to  the  office  has  come  to  an  end  of  the  expiration  of  the 
term  for  which  he  was  appointed,  destroys  the  right  of  the  officer 
to  notice  and  a  hearing  under  the  statute;  his  term  having  expired, 
he  no  longer  has  any  right  to  the  office,  except  possibly  as  a  hold- 

'  People  r.  Board  of  Fire  Com'rs,  been  tried  as  if  he  were  an  officer  de 
72  N.  Y.  445.  **For  the  good  of  the  ;ure,  but  the  proceedings  do  not  comply 
service''  held  not  to  be  a  sufficient  with  the  statute  or  the  requirements  of 
cause  for  removal  witliin  the  meaning  the  law,  his  removal  under  these 
of  a  statute  requiring  the  removing  proceedings  cannot,  on  certiorari  to 
power  to  xtate  the  reasons  therefor,  review  them,  be  justified  on  the 
reople  v.  Dalton,  44  N.  Y.  App.  Div.  ground  that  he  was  illegally  appointed 
556.  See,  contra^  Ayers  v.  Hatch,  175  m  the  first  instance  without  complying 
Mass.  489.  with    the    requirements    of    the    civil 

*  Stott  r.  Chicago,  205  111.  281 ;  service  law.  People  v.  Hannan,  56 
McNeill  r.  Chicago,  212  lU.  481 ;  Hun  (N.  Y.),  469,  aff'd  125  N.  Y.  691. 
Kenneally  v.  Chicago,  220  111.  485;  A  similar  ruling  lias  been  made  in  the 
Moon  V.  Champaign,  1 16  III.  App.  403 ;  case  of  an  incumbent  whose  term  of 
Lyons  v.  Gloucester  City,  49  In.  J.  L.  office  has  expired,  but  who  held  over 
177;  Loper  r.  Millville.  53  N.  J.  L.  362 ;  at  the  time  when  proceedings  to 
People  r.  Martin,  91  Hun  (N.  Y.),  425;  remove  him  were  begun.  People  v. 
People  V.  French,  102  N.  Y.  583 ;  Hoffman,  98  N.  Y.  App.  Div.  4.  See 
People  V.  Board  of  Health,  153  N.  Y.  also  People  v.  Wright,  150  N.  Y.  444, 
513,   rev'g   15  N.   Y.   App.   Div.   272   447. 

(rev'g  also,  People  t».  Grady,  18  N.  Y.  Where  a  statute  prohibits  the  ap- 
App.  Div.  332) ;  People  v.  McAdoo,  poirUment  of  any  person  who  has  been 
113  N.  Y.  App.  Div.  770;  Matter  of  convicted  of  crime,  an  investigation  by 
Meehan  v.  tiaherty,  119  N.  Y.  App.  the  head  of  the  department  to  deter- 
Div.  128 ;  Flatan  v.  State,  56  Tex.  93,  mine  whether  an  appointee  has  been 
101.  convicted  of  a  crime  is  not  within  a 

Hut  if  the  accused  has  been  in  statutory  provision  prohibiting^  the 
office  for  a  number  of  years ,  and  has   removal  of  a  member  until  written 
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over  at  the  will  of  the  appointing  power.*  So,  also,  retirement  on 
a  pension  for  physical  disability,  pursuant  to  statutory  authority 
conferred  upon  the  head  of  the  department,  is  not  a  removal  from 
office  within  the  meaning  of  a  statute  conferring  upon  the  oflBcer 
the  right  to  a  hearing  upon  due  notice.'  The  right  to  hold  office 
until  removal  for  cause  upon  notice  and  a  hearing  is  of  course  only 
granted  to  those  persons  who  may  come  within  the  language  of  the 
statutes.^     If,  under  the  civil  service  laws,  a  person  is  transferred 

chAises  shall  have  been  made  or  pre-  of  said  period  cease  to  be  a  member 

ferret  against  him.     When  it  comes  of  the  police  force  and  be  dismissed 

to  the  knowledge  of  the  head  of  the  therefrom  without  notice,"  an  officer 

department  that  a  member  lias  been  who  has  been  absent  for  more  than 

convicted  of  a  crime,  and  so  is  in-  five  days  ceases  to  be  a  member  of  the 

eligible,  the  head  of  the  department  force,  and  he  is  not  entitled  to  a  trial 

has  the  right  summarily  to  vacate  liis  or  hearing  upon  charges.     People  v. 

appointment,  discharge  him  from  his  York,  49  N.  Y.  App.  Div.  173,  aff*d 

position  and  refuse  longer  to  recognize  163  N.  Y.  551 ;    People  v.  York,  61 

him  as  an  officer.     People  v.  French,  N.  Y.  App.  Div.  502;    People  v.  Mo- 

102  N.  Y.  583.  Adoo,  141  N.  Y.  App.  Div.  100.    But 

Under  a  chaige  of  "conduct  unbe-  under  this  statute  the  absence  that 
coming  an  officer"  the  removing  au-  will  deprive  the  officer  of  his  place  must 
thority  cannot  investigate  the  eligJbiUty  be  voluntary  and  intentional  to  effect 
of  a  policeman  to  appointment  and  a  resignation  and  justify  the  commia- 
proceed  to  remove  him  on  the  ground  sioners  in  acting  without  notice  to  the 
that  he  acted  as  such  without  legal  officer.  Hence,  if  the  absence  of  the 
authority,  being  ineligible  at  the  time  officer  was  not  his  conscious  act,  but 
of  appomtment.  People  v.  Board  of  the  result  of  temporary  mental  aber- 
Police,  72  N.  Y.  415.  Police  officer  ration,  he  shoulcf  not  be  dismissed, 
procuring  appointment  by  having  an-  People  v.  Martin,  143  N.  Y.  407.  Sim- 
other  personate  him  for  the  purpose  of  ilarly,  he  cannot  be  dismissed  if  his 
passing  the  requisite  civil  service  exam-  absence  is  caused  by  his  unjustifiable 
mation,  held  to  be  subject  to  summary  arrest  and  detention  on  a  chaige  of 
dismissal.  People  v.  Martin,  91  Hun  having  committed  a  felony.  People  v. 
(N.  Y.),  425.  A  person  appointed  to  Police  Commissioners,  114  N.  Y.  245. 
office  under  an  ordinance  providing  ^  People  v.  Bryant,  28  N.  Y.  Apjp. 
that  he  shall  hold  during  the  pleasure  Div.  480 ;  People  v.  Soannell,  53  N.  i . 
of  the  board  of  aldermen  cannot,  on  re-  .A.pp.  Div.  161,  aff'g  164  N.  Y.  572. 
moval  without  a  hearing,  seek  rein-  ^  It  has  been  said  that  when  the 
statement  by  mandamus  on  the  ground  civil  service  commission  has,  at  the 
that  the  provisions  of  the  ordinance  are  request  of  the  municipal  authority, 
contrary  to  the  charter,  for  if  the  ordi-  placed  a  position  in  the  competitive 
nance  was  invalid  his  appointment  class,  and  a  person  has  been  appointed 
was  illegal.  Cunningham  v.  Cambridge,  to  it  after  examination,  the  city  can- 
188  Mass.  556.  not  claim   as  as^ainst   the   incumbent 

'  Rodrigue  v.  Rogers,  4  Cal.  App.  that  the   position   was  placed  in  the 

257;    87    Pac.    Rep.    563;    Smith    t;.  competitive   class    without   authority, 

Mayor  of   Haverhill,    187   Mass.   323,  and  that  therefore  the  incumbent  is 

325 ;    Lahar  v.   Eldridge,    190   Mass.  not  entitled  to  the  benefit  of  a  provi- 

504;    Matter  of  Tiffany,    179  N.    Y.  sion  protecting  the  holders  of  competi- 

455,  aff'g  88  N.   Y.   App.   Div.   620;  tive  positions  from  removal  without  a 

People    V.    Albion,    61    N.    Y.    App.  hearing.     Craigie   v.    New   York,    114 

Div.  71.  N.  Y.  App.  Div.  880.     Under  the  pro- 

Where  by  statute,  it  is  provided  vision  of  the  Illinois  civil  service  law, 

that    *^ absence   without   leave   of   any  that  "No  officer  or  employee  in  the 

member  of  the  police  force  for  five  con-  classified  service  of  any  city,  who  shall 

oecutive  days  snail  be  deemed  and.be  have  been  appointed  under  said  rules 

held  to  be  a  resignation,  and  the  mem-  and  after  said  examination,  shall  be 

ber  so  absent  shall  at  the  expiration  removed  or  discharged,  except  for  cause, 
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by  the  civil  service  commissioners  from  the  competitive  class  (which 
b  protected  by  the  statute  from  summary  removal)  to  the  non- 
competitive class  (which  is  subject  to  removal  at  will),  he  is  not 
thereafter  entitled  to  the  benefit  of  a  statutory  provision  requiring 
notice  and  hearing  before  he  is  discharged.^  But,  with  these  and 
possibly  a  few  exceptions  of  a  similar  nature,  it  may  be  laid  down 
as  a  general  rule  that  any  dismissal  from  office  or  employment,  or 
change  in  position  which  results  in  reducing  the  grade  and  decreas- 
ing the  compensation  of  the  officer,  is  a  removal  within  the  pro- 
visions of  statutes  requiring  the  removal  to  be  for  cause  and  after 
notice  and  a  hearing.  Thus,  under  these  statutes,  it  has  been  held 
that  the  transfer  of  an  officer  or  employee  to  a  lower  grade  or  posi- 
tion in  the  same  department  with  a  decreased  pay  is  a  removal  from 
office  which  can  only  be  effected  by  complying  with  the  statutory 
requirements.'  But  a  simple  reduction  in  the  salary  of  an  officer 
or  employee,  within  the  limits  prescribed  by  statute  or  by  rule  for 
the  grade  to  which  he  belongs,  made  under  statutory  authority  to 
fix  and  regulate  salaries  is  not  a  removal  within  the  meaning  of 
these  statutes,  if  the  grade  and  standing  of  the  incumbent  are  not 
otherwise  affected.'  It  has  also  been  held  that  suspension  from 
office  without  pay  is  a  removal  pro  tanto  within  the  statute.*    But 

upon  written  chaises,  and  after  an  op-  169;    afT'g  78  N.  Y.  App.  Div.  501 ; 

portunity  to  be  heard  in  his  own  de-  Matter  of  Shepard  v.  Oakley,  181  N.  Y. 

fence/'  only  officers  and  employees  who  339.     A  division  into  a   number  of 

were  appomted  under  the   provisions  grades  of  subordinate  officers  who  have 

of  the  act  and  after  examination  are  hitherto  been  in  the  same  grade  and 

entitled  to  its  benefits;    it  does  not  received  a  imiform  compensation,  and 

applv  to  other  appointees.    Kenneally  the  assignment  of  one  of  these  officers 

V.  Chicago,  220  111.  485 ;    McNeill  v.  to  the  lowest  grade  at  a  smaller  salary 

Chicago,  212  111.  481.     A  statute  pro-  is  a  reduction  of  tliat  officer  within  the 

hibiting  the  drawing  of  any  warrant  meaning  of  a  statute  proliibiting  re- 

or  the  paying  of  any  salary  to  any  per-  duction  without  a  statement  of  the 

son  in  the  classified  8er^^ce  of  a  city  for  reasons.     People  v.  Feitner,  49  N.  Y. 

which  civil  service  rules  have  been  pre-  App.  Div.  101. 

scribed,  pursuant  to  the  statute,  unless        •  People  v.  Dalton,  85  N.  Y.  App. 

the  pay  roll  is  certified  by  the  civil  Div.  110;  Buckbee  v.  Hoard  of  Educa- 

service  commissioners,  is  not  applicable  tion,  115  N.  Y.  App.  Div.  3C)6,  afT'd  187 

to  appointments  made  in  pursuance  of  N.  Y.  544.     But  see  ^^^ater8  v.  New 

prior  statutes  and  prior  rules,  but  only  York,  101  N.  Y.  App.  Div.  196,  where 

to    appointments    pursuant     to    the  it  was  held  that  a  reduction  of  salary 

statute  and    civil    service    niles    pre-  from  S2400  to  S 1500  was  a  "reduction 

scribed  thereunder.    People  v.   Knox,  of  the  incumbent,  which  could  only  be 

45  N.  Y.  App.  Div.  537.  made  by  complying  ^-ith  the  provisions 

»  People  V.  Keller,  157  N.  Y.  90;  of  the  statute, 
aflf'g  31  N.  Y.  App.  Div.  248;    People        *  Carey  v.  Plainfield,  53  N.  J.  L.  311. 

V.  Keller,  158  N.  Y.  187 ;  aff'g  35  N.  Y.  But  if  he  is  suspended  pending  trial  for 

App.  Div.  493.  misconduct,  he  remains  an  officer  until 

*  MichaeUs  V.  Jersey  City,  49  N.  J.  L.  tried  and  dismissed,  and  is  entitled  to 

154 ;  Douglas  v.  Jersey  City,  53  N.  J.  L.  a  trial  of  the  charges  on  which  he  is 

118;  Leary  V.  Orange,  59  N.  J.  L.  350 ;  suspended.     Taylor    v.    Bayonne.    56 

People  0.  Boanl  of  Education,  174  N.  Y.  N.  J.  L.  265. 
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a  mere  assignment  or  detail  to  perform  special  duty  for  which  ad- 
ditional compensation  may  or  may  not  be  paid,  is  not  an  exercise 
of  the  power  of  appointment  so  far  as  the  special  duty  or  detail  is 
concerned;  and  the  power  to  make  or  withdraw  the  detail  is  not 
affected  by  statutes  prohibiting  removal  from  a  position  or  appoint- 
ment except  for  cause  and  after  a  hearing  had.' 

§  479.  Abolition  of  Office  or  Position  is  not  a  Removal.  —  The 
purpose  of  the  civil  service  statutes  and  of  other  laws  prohibit- 
ing the  discharge  of  employees  without  cause  assigned,  notice,  and 
a  hearing,  is  to  insure  the  continuance  in  public  employment  of 
those  officers  who  prove  faithful  and  competent,  regardless  of  their 
political  affiliations.  These  statutes  are  not  intended  to  affect  or 
control  the  power  of  the  city  council  or  the  executive  officers  of  the 
city  to  abolish  offices  when  they  are  no  longer  necessary  or  for  rea- 
sons of  economy.  They  are  not  intended  to  furnish  an  assurance 
to  the  officer  or  employee  that  he  will  be  retained  in  the  service  of 
the  city  after  the  time  when  his  services  are  required.  They  do  not 
prevent  his  discharge  in  good  faith  without  a  trial  and  without 
notice,  when  the  office  or  position  is  abolished  as  unnecessary  or  for 
reasons  of  economy.^    But  although  the  operation  of  these  statutes 

'  People  V.  Roosevelt,  5  N.  Y.  App.  Brookl)m,  149  N.  Y.  215;   McNamara 

Div.    168 ;    McManus  v.   Newark,   49  v.  Mayor,  &c.  of  New  York,  125  N.  Y. 

N.  J.  L.  175.    See  also  Stone  v.  New  228;    Matter  of  Cusack  v.   Board  of 

York  avil  Service  Com'rs,  63  N.  Y.  Education,  174  N.  Y.  136;    rev*g  78 

App.  Div.  273 ;    People  v.  Cahill,  188  N.  Y.  App.  Div.  470 ;  Matter  of  O'Leaiy 

N.  Y.  489,  498,  rev'g  116  N.  Y.  App.  v.  Board  of  Education,  174  N.  Y.  511, 

Div.  885.    Even  if  a  detail  of  a  police  rev'^  78  N.  Y.  App.  Div.  475 :   People 

officer  to  special  duty  —  e.  g.  to  the  v.   Simis,    18  N.    Y.   App.    Div.    199 ; 

sanitaiy  squad  —  can   onlj^  be    made  People  v.  Ennis,   18  N.  Y.  App.  Div. 

with  the  consent  of  the  civil  service  412;    People  v.  York,  43  N.  Y.  App. 

commission,  the  fact  that  it  has  been  Div.  444 ;   People  v.   Shea,  51   N.   Y. 

made  without  such  •onsent  does  not  App.  Div.  227,  afT'd    164  N.   Y»  573; 

affect  the  ri^ht  of  the  officer  to  his  salary  Matter  of  Kenny,  52  N.  Y.   App.  Div. 

assuchj  or  justify  the  civil  service  com-  385 ;    Matter    of    Lazenby    v.   Elmira 

mission  in  refusing  to  certify  the  pay-  Board  of  Police,  76  N.  Y.  App.  Div. 

roll  containing  the  salary  of  the  officer  171 ;    People  v.  Wells,  78  N.  Y.  App. 

irre^larly   assigned.      Stone   v.    New  Div.  373,  374 ;  People  v.  Department 

York  Civil  Service  Com'rs,  63  N.  Y.  of  Health,  86   N.   Y.  App.  Div.  521, 

App.  Div.  273.  aff'd  176  N.  Y.  602;  People  v.  Wood- 

»  Fitzsimmons  v.   O'NeiU,   214   III.  bury,  102  N.  Y.  App.  Div.  462 ;  People 

294;  aflf'g  114  lU.  App.  168;   Chicago  v.  Board  of  Education,  114  N.  Y.  App. 

V.  People,  114  III  App.  145;   Downey  Div.  1,  afT'd  187  N.  Y.  535;  Heath  v. 

V.  State,  160  Ind.  578 ;  Newark  v.  Lyon,  Salt  Lake  Gty,  16  I'tah,  374.     See  also 

53  N.  J.  L.  632,  rev'g  53  N.  J.  L.  92 ;  State  v.  Kansas  City  Polire  Corners,  184 

Boylan  v,  Newark,  58  N.  J.  L.  133 ;  Mo.  109. 

Phillips  V.  Mayor,  &c.  of  New  York,         Veterans.   The   same   principle   ap- 

88  N.  Y.  245 ;   Lanedon  v.  Mayor,  Ac.  plies  to  positions  occupiecl  by  veterans. 

of  _  New  York,  92  N.  Y.  427 ;    Leth-  If  a  position  occupied  by  a  veteran  is 

bridge  V.  Mayor,  &c.  of  New  York,  133  abolished  in  good  faith  as  unnecessary 

N.  Y.  232;    People  v.  Mayor,  Ac.  of  or  for  reasons  of  economy,   his  dli- 
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does  not  prevent  the  abolition  of  an  office  in  good  faith^  the  local 
authorities  have  no  power  to  discharge  an  officer  or  employee  of 
the  city  upon  the  pretence  that  his  office  is  abolished  and  imme- 
diately thereafter  assign  another  person  to  do  the  same  work  which 
has  been  done  by  the  discharged  employee.^    When  the  statute  de- 

charge,  in  consequence  thereof,  does  duties  be  added  to  those  of  another 

not  violate  the  statutory  preferment  of  office  without  additional  compensation, 

veterans   in   employment.      Evans   v.  there  is  an  abolition  of  the  office  ter- 

Freeholders  of  Hudson,  53  N.  J.  L.  585 ;  minating  the  employment  of  the  ap- 

Beiroe  v.  Jereev  Gty,  60  N.  J.  L.  109;  pointec,  and  the  fact  that  he  is  not 

Sutherland  v.  Jersey  City,  61  N.  J.  L.  given  a  hearing  before  djscliarge,  does 

436 ;   Caulfield  v.  Jersey  City,  63  N.  J.  not  violate  tlie  provisions  of  the  Illinois 

L.  148 ;  People  v.  Mayor,  &c.  of  Brook-  civil    service    law.      Fitzsunmons    v. 

lyn,  149  N.  Y.  215 ;  People  v.  Waring,  O'Neill,  214  111.  494.     By  virtue  of  its 

7  N.   Y.   App.   Div.   204 ;    People  v.  power  to  abolish  an  office,  as  unnecessary 

Squier,  10  N.  Y.  App.  Div.  415,  416;  or  for  purposes  of  economy,  the  board 

People  V.  I^ng,  13  N.  Y.  App.  Div.  400 ;  may,  upon  abolition,  transfer  the  in- 

Matter  of  Kelly,  42  N.  Y.  App.  Div.  cumbent  to  another  position  at  a  smal- 

283 ;  People  v.  Scannell,  48  N.  Y .  App.  ler  salary  without  notice  or  a  hearing. 

Div.  445,  afT'd  163  N.  Y.  599;   People  People   v.   Board    of    Education,    114 

V.  Keating,  49  N.  Y.  App.  Div.  123;  App.  N.  Y.  Div.  1,  aflf'd  187  N.  Y.  635. 

People  V,  York,  53  N.  Y.  App.  Div.  429 ;  Suspension.   Notice  that  an  officer 

People  r.  Feitner,  58  N.  Y.  App.  Div.  or  employee  is  suspended  owine  to  a 

594 ;   Eckerson  v.  New  York,  80  N.  Y.  lack  of  work  without  pay  until  such 

App.  Div.  12,  aff'd  176  N.  Y.  609;  Mat-  time  as  his  services  may  be  required 

ter  of  Jones  v.  Willcox,  80  N.  Y.  App.  is  equivalent  to  a  dischai^  because  it 

Div.  167.  shows  an  intention  to  dismiss.    McNa- 

Where  the  appointment  of  an  em-  mara  v.  Mayor,  &c.  of  New  York,  162 

ployee  of  a  city  is  accompanied  by  a  N.  Y.  228:   Wardlaw  v.  Mayor,  &c.  of 

statement  tliat  his  compensation  is  pay-  New  York,  137  N.  Y.  194,  197 ;   Leth- 

Me  from  a  specific  appropriation,  and  bridge  v.  Mayor,  &c.  of  New  York,  133 

it  is  providecl  by  the  city  cliarter  tliat  N.  Y.  232,  236. 

the  aggrefi^te  salaries  of  the  city  em-  *  Womsley  v.  Jersey  City,  61  N.  J. 
ployees  shall  not  exceed  the  total  L.  499;  Ingram  v.  Jersey  City  Water 
amount  duly  appropriated  to  the  re-  Com'rs,  63  N.  J.  L.  542;  People  v. 
irocctive  departments  for  such  purposes,  I^aCirange,  7  N.  Y.  App.  Div.  311; 
tne  appropriation  of  a  sum  insufficient  People  v.  Scannell,  48  N.  Y.  App.  Div. 
to  pay  an  employee's  salary  justifies  a  69.  A  dismissal  made  because^  of  the 
notice  from  the  head  of  the  depart-  insufficiency  of  the  appropriation  for 
mcnt  that  the  employee  is  suspended  in  salaries  is  not  shown  to  nave  been  made 
consequence  of  insufficient  appropria-  in  bad  faith  rnerely  by  the  fact  that 
tion  and  a  necessary  reduction  of  force,  the  appropriation  was  not  exhausted 
and  a  statute  giving  him  a  hearing  and  at  the  end  of  the  year.  People  v.  De- 
an opportunitv  to  make  explanation  partment  of  Health,  86  N.  Y.  App. 
has  no  application.  I^thbridge  v.  Div.  521,  aff'd  176  N.  Y.  602. 
Mayor,  &c.  of  New  York,  133  N.  Y.  Whilst  a  person  holding  an  office  or 
232.  If  the  amount  of  an  appropria-  appointment  within  the  protection  of 
tion  for  salaries  is  not  sufficient  to  pay  the  civil  service  law  does  not  acquire 
the  existing  salaries  of  the  persons  any  right  to  be  continued  in  service 
holding  offices  or  positions,  the  head  of  upon  the  abolition  of  the  office  or  upon 
the  department  need  not  scale  down  its  becoming  unnecessary,  the  appoint- 
the  salaries  of  the  entire  force,  but  may,  ing  power  cannot  dischai^e  the  mcum- 
in  !iis  discretion,  dismiss  a  portion  of  bent  of  the  office  or  the  employee  in 
it.  People  r.  Department  of  Health,  mere  anticipation  of  a  consolidation  of 
86  N.  Y.  App.  Div.  521,  afT'd  176  N.  Y.  the  office  held  by  him  with  another. 
602.  If  the  city  council,  in  good  faith.  The  removal  or  discharge  can  only  be 
for  the  purpose  of  reducing  expenses,  effected  upon  the  consolidation  oeing 
fails  to  make  an  appropriation  for  the  actually  made.  People  v.  Brookfield, 
adaiy  of  an  officer  and  directs  that  his  1   N.  \ .  App.   Div.   68.    When  %  le- 
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clares  that  the  incumbent  of  an  abolished  office  shall  be  deemed 
suspended  without  pay,  and  shall  be  entitled  to  reinstatement  in  the 
same  or  any  corresponding  office  if  within  one  year  thereafter  there 
is  need  for  his  services,  the  power  to  determine  the  necessity  for  his 
services  is  vested  in  the  head  of  the  department  or  appointing  power, 
and  cannot  be  controlled  or  reviewed  by  the  courts.*  Similarly, 
when  the  statute  directs  that  if  the  duties  of  a  newly  created  posi- 
tion are  similar  to  those  of  an  abolished  position,  the  civil  service 
commission  shall  certify  the  incumbent  of  the  abolished  position 

moval  is  occasioned  by  an  abolition  corresponding    office    or    position,    if 

of  the  office  or  position,  a  claim  that  within   one   year   thereafter   there   is 

the  abolition  is  colorable  only  raises  a  need  of  his  services,  and  after  the  aboli- 

question  of  fact  which  must  be  deter-  tion  of  an  office  and  the  conseauent 

mined  by  the  court  before  it  can  ^rant  suspension  of  the  incumbent,  a  aiffer- 

a  writ  of  peremptory  mandamus  direct-  ent  office  or  position  involving  similar 

ins  his  remstatement.  People  v.  Palmer,  duties  has  been  created  and  the  ap- 

3  N.  Y.  App.  Div.  389.    sufficiency  of  pointing  power  takes  no  action  to  mi 

allegations  that  abolition  of  position  the  newly  created  office,  the  incum- 

was  colorable  only,  see  People  v.  Cole-  bent  of  the  abolished  office  is  not  entitled 

man,  99  N.  Y.  App.  Div.  88.     But  in  to  mandamus  requiring  the  appointing 

Indiana,  it  has  been  held,  in  a  case  officer  to  appoint  him  to  the  office, 

where   the   office   was  abolished   and  Need  for  the  services  of  the  removed 

shortly  afterward  re-established,  that  officer  only  arises  within  the  meaning 

an  ordinance  abolishing  the  office  of  of  the   statute   when   tlie  appointing 

city  attorney  (who,  by  statute,  could  officer  takes   steps   to  fill   the   newly 

only  be  removed  for  cause)  is  an  exer-  created  office.     Matter  of  Morrison  v. 

cise  of  legislative  power,  and  that  the  Cantor,  75  N.  Y.  App.  Div.  480,  aflf'd 

courts  would  not  institute  any  inquiry  173  N.  Y.  646.    When  the  statute  de- 

into  the  motives  of  the  legislative  de-  clares  that  upon   the  abolition  of  a 

partment  of  the  municipal  corporation  position    held   by   an   employee   pro- 

m  so  abolishing  the  office.    Downey  v.  tected   by   its  provisions,   the  person 

State,  160  Ind.  578.  or  persons  legall^r  holding  such  office 

'  Matter  of  O'Toole  v.  Stewart,  75  or  filling  the  position  or  employment 
N-  Y.  App.  Div.  497 ;  Matter  of  Jones  thus  abolishea  or  made  unnecessaiy 
V.  Willcox,  80  N.  Y.  App.  Div.  167.  shall  be  deemed  to  be  suspended  with- 
Under  this  statute,  a  removal^  instead  out  pay  and  shall  be  entitled  to  re- 
of  a  mere  sus-penslon,  is  an  irregular  instatement  in  the  same  office,  position, 
exercise  of  the  power  conferred,  which  or  employment  or  in  any  correspond- 
may  be  corrected  by  mandamus,  ing  or  similar  office  or  employment, 
People  V.  Wells,  78  N.  Y.  App.  Div.  if  within  one  year  thereafter  there  is 
373.  The  fact  that  the  incumbent  of  need  for  his  or  her  services,  the  opera- 
the  abolished^  position  was  notified  tion  of  this  provision  is  not  limited 
that  he  was  discharged  does  not  con-  merely  to  excepting  a  person  holding 
stitute  any  ground  for  relief,  if  his  an  abolished  position  from  civil  ser- 
rights  were  in  fact  preserved  by  cer-  vice  examination  upon  reappointment ; 
tifying  the  abolition  of  the  office,  and  he  remains  during  the  penod  of  sus- 
liis  consequent  suspension,  to  the  civil  pension  without  pay  an  officer  or  em- 
service  commission  which  placed  him  ployee  of  the  city  entitled  to  all  the 
upon  the  list  of  those  eligible  to  re-  other  benefits  accruing  from  the  office 
instatement.  People  v.  Monroe,  99  and  which  are  not  suspended  or  an- 
N.  Y.  App.  Div.  290.  nulled  by  the  provisions  of  the  act,  — 

When  oy  statute  it  is  provided  that  c.  g.,  his  widow  is  entitled  to  a  death 

if  an  office  or  position  is  abolished  or  benefit  from  a  department  life  insur- 

made  unnecessary,  the  person  holdine  ance  fund,  if  he  dies  during  the  statu- 

the  same  shall  be  deemed  suspended  tory   period   of  employment.      Reidy 

without  pay  and  shall  be  entitled  to  v.  City  of  New  York,  185  N.  Y.   141, 

reinstatement   in    the    same   or  any  rev'g  103  N.  Y.  App.  Div.  361. 
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for  appointment  to  the  newly  created  position,  the  determination 
by  the  commission  of  the  question  whether  the  duties  are  similar 
involves  judgment  and  discretion  and  cannot  be  controlled  by  the 
courts.* 

§  480  (253).  Proceedings  to  amove.  —  Respecting  the  proceed- 
ings to  arrurve,  it  has  already  been  observed  that  they  must  be  had 
by  and  before  the  authorized  body  dvly  assembled,  in  conformity  with 
the  rules  on  that  subject,  which  are  elsewhere  stated.-  The  pro- 
ceeding in  all  cases  where  the  amotion  is  for  cause  is  adversary  or 
judicial  in  its  character;  and  if  the  organic  law  of  the  corporation 
is  silent  as  to  the  mode  of  procedure,  the  substantial  principles  of 
the  common  law  as  to  proceedings  affecting  private  rights  must  be 
observed.' 

§  481  (254).  Notice  of  Proceeding  to  amove.  —  And  first,  the 
officer  is  entitled  to  a  personal  notice  of  the  proceeding  against  him, 
and  of  the  time  when  the  trial  body  will  meet.  It  is  not  necessary 
that  the  notice,  citation,  or  summons  set  out  the  charges  in  detail, 
but  it  should  contain  the  substantial  fact  that  a  proceeding  to  amove 
is  intended.*    The  analogies  of  the  ordinary  procedure  in  the  courts 

'»  Matter  of  Donovan  v.  Cantor,  89  73  N.  H.  267 ;  State  v.  Bryce.  7  Ohio, 

N.  Y.  App.  Div.  50;   8.  c.  179  N.  Y.  414,   416;    Christy  v.    Kingfisher,    13 

527.  Okla.  585. 

»  Rex  V.  Taylor,  3  Salk.  231;   Rex        "This   proceeding"    (amoval  of  a 

V.  Sandys,  2  Barnard.  302;   Taylor  v.  trustee  of  the  university)   "is  essen- 

Gloucester,  1  Roll.  409;  s.  c.  3  Bulst.  tially  adversary;    the  justice  of  the 

190 ;   Rex  v.  Chalke,  1  Ixi.  Raym.  225 ;  common  law  permits?  no  investigation 

2  Kyd,  57;    Grant,  245,  275;    Willc.  of  facts  which  may  l>e  followed  by  a 

264,  pi.  691 ;  Willc.  266.  pi.  698.     Ne-  loss  of  a  right  or  by  the  infliction  of 

cessity  for  vote  or  corporate  act,  de-  a  i)enalty,  to  l>e  conducted  ex  parte." 

Glaring    the     removal    or    expulsion.  Per  I^ne,  J.,  in  State  r.  Bryce,  7  Ohio, 

Commonwealth   v.    Pennsylvania,   &c.  part-  ii,  (92),  414,  416.    Charter  mode. 

Institute,  2  Serg.  &  Rawle  (Pa.).  141 ;  if  prescribetl,  must  be  pursued.    State 

Commonwealth  v.  German  Society,  15  v.    Vinccnnes  University,   5   Ind.   77; 

Pa.   St.   251:    Stadler  v.   Detroit,    13  Bacher^s  Case.  20  Pa.  St.  425.    See  Peo- 

Mich.  346.    Where  the  ordinance  creat-  pie  r.  Bearfield,  35  Barb.  (N.  Y.)  254 ; 

ing  an  oflfice  expressly  reserves  to  the  state  r.  Watertown  Common  C-ouncil, 

city  council  the  power  to  remove  the  9  Wis.  254 ;  Madison  i».  Korbly,  32  Ind. 

incumbent  at  pleasure,  the  repeal  of  74;  Tompcrt  r.  Lithgow,  1  Bush  (Ky.), 

the  onlinance  and  notice  to  him  of  the  176. 

repeal  operate  as  a  removal.     Chandler        *  Queen  r.  Saddlers'  Co..  10  House 

V.  Lawrence,  138  Mass.  213.  of  Lonis  Cases,  404 ;    State  r.   Bryce, 

•  Gillett  Town  Tmstees  v.  People.  7  Oliio.  414;  Rex  v.  Richardson.  1 
13  Colo.  App.  553.  citing  text;  State  Burr.  517;  Hex  r.  Doncaster.  2  Burr. 
V.  Vincennes  University,  5  Ind.  77;  738.  See  1  B.  &  Ad.  942 :  Rex  r.  Liver- 
Andrews  V.  King,  77  Me.  224 ;  State  pool,  2  Burr.  723 :  Bagg's  Case,  1 1 
V.  Donovan,  89  Me.  448 ;  Murdock  r.  Rep.  93 ;  Rex  v.  Wilton,  5  Mod.  259 ; 
Phillips  Academy,  12  Pick.  (Ma.ss.)  Exeter  r.  Clyde,  4  Mod.  37;  Recc.  r. 
244;  Ham  V.  Boston  Board  of  Police,  Ipswich,  2  Ld.  Raym.  1232;  Willc. 
142  Mass.  90;    Gibbs  v.  Manchester,  264,  265;    Innes  v.  Wylie,  I  C.  A  K. 
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of  the  State  (in  the  absence  of  statute  or  by-law)  may  be  followed, 
respecting  such  details  as  the  notice  or  summons,  mode  of  service, 
&c.  Notice  may  be  dispensed  with:  1.  By  appearance  and  answer 
to  the  charges.*  2.  By  a  total  desertion  of  the  place,^  so  that  it  is 
not  practicable  to  give  the  notice;  as  where  the  officer  has  perma- 
nently, not  temporarily,  left  the  municipality  and  resides  constantly 
elsewhere  with  his  family.  Though  he  may  have  been  absent  or 
left  the  borough,  yet  if  he  return  and  be  in  the  place  at  the  time  of 
the  amotion,  he  is  entitled  to  notice.'  If  the  amotion  be  for  good 
cause,  such  as  conviction  of  an  infamous  crime,*  or  the  repeated 
declaration  of  the  officer  that  he  would  not  discharge  the  duties  of 
his  office,^  while  it  would  be  more  regular  to  give  the  notice,  yet  its 
omission  will  not  entitle  him  to  a  mandamus  to  be  restored ;  for  if 
restored  he  could  be  amoved  again,  and  the  courts  will  not  order 

257;  South  P.  R.  Co.,  In  re  5  Ind.  165;  essential,  though  the  charter  be  silent 
People  r.  St.  P^ranciscus  Benevolent  as  to  the  procedure  to  be  adopted  in 
Society,  24  How.  Pr.  (N.  Y.)  216;  such  a  case.  State  v.  St.  Louis,  90  Mo. 
Delacey  v.  Neuse  River  Nav.  Co.,   1    19. 

Hawks  (N.  Car.),  274 ;  Commonwealth  »  Willc.  264 ;  Rex  v.  Wilton,  2  Salk. 
i«.  Pennsylvania  Benef.  Institute,  2  428;  Reg.  v.  Ipsviich,  2  Ld.  Raym. 
Serg.  <fe  Rawle  (Pa.),  141 ;  Society  v.  1232 ;  Rex  v.  Faversham  Fishermen's 
Vandyke,  2  Whart.  (Pa.)  309 ;  Nichols,  Co.,  8  Term  R.  356 ;  Rex  v.  Carmathen, 
In  re,  6  Abb.  New  Cas.  (N.  Y.)  474;  1  Maule  &  Sel.  697;  s.  p.  Comraon- 
8.  c.  57  How.  Pr.  95 ;  People  v.  Com-  wealth  v.  Pennsylvania  Benef.  Insti- 
missioners,  &c.,  of  Brooklyn,  106  N.  Y.  tut«,  2  Serg.  &  Rawle,  141 ;  Hayden  v. 
64;  Rockford  v.  Compton,  115  111.  Memphis,  100  Tenn.  582. 
App.  406;  Chicago  v.  People,  210  III.  Participation  in  the  trial  without 
84,  rev*g  111  III.  App.  594;  Powell  v.  objection  to  the  regularity  or  suffi- 
Bullis,  221  111.  379;  Todd  v.  Dunlap,  ciency  of  the  notice,  or  the  regularity 
99  Ky.  449 ;  State  v.  Dunovan,  89  Me.  or  sufficiency  of  the  procedure  adopted 
448;  State  v.  Walker,  68  Mo.  App.  is  a  waiver  of  all  technical  defects. 
110;  Gibbs  v.  Manchester,  73  N.  H.  Joyce  v.  Chicago.  216  111.  466,  afT*g  120 
265 ;  Devault  v.  Camden,  48  N.  J.  L.  111.  App.  398 ;  Hill  v.  Mayor  of  Boston, 
433 ;  Ayers  v.  Newark,  49  N.  J.  L.  170 ;  193  Mass.  569 ;  Streeter  v.  Worcester, 
Loper  V.  Millville,  53  N.  J.  L.  362;  177  Mass.  29;  Oesterreich  v.  Fowle, 
Markley  v.  Cape  May  Point,  55  N.  J.  L.  132  Mich.  9 ;  People  v-  Board  of  Police 
104,  107 ;  Duerr  v.  Newark,  55  N.  J.  L.  Com'rs,  93  N.  Y.  97 ;  People  v.  French, 
272 ;  People  v.  Nichols,  79  N.  Y.  582 ;  102  N.  Y.  583 ;  People  v.  Brookfield, 
rev'g  18  Hun  (N.  Y.),  539;  People  v.  6  N.  Y.  App.  Div.  445:  afTM  151  N.  Y. 
Wright,  7  N.  Y.  App.  Div.  185 ;  aflf'd  674 ;  People  v.  Scannell,  80  N.  Y.  App. 
150  N.  Y.  444;  Chnsty  v.  Kingfisher,  Div.  320;  Stater.  Kirkwood,  15  Wash. 
13  Okla.  585,  quoting  text.  298. 

Where    the   power   of    removal   is        ^  Willc.  265,  266 ;  Grant,  245 ;  Rex 
vested  in  the  mayor  for  cause,  he  acts  v.  Harris,  1  B.  &  Ad.  936 ;    Rex  v. 
judicially,  and  a  writ  of  prohibition   Shrewsbury,  Cases  temp.  Hardw.  147; 
will  lie  against  him,  if  he  exceeds  his  7  Mod.  202;    Reg.  v.  Trueboy,  2  Ld. 
jurisdiction.      People    v.    Cooper,    57  Raym.    1275;     11   Mod.   75;    Rex  v. 
How.  Pr.(N.Y.)416.    If  the  incumbent  Grimes,   5  Burr.   2601;    Rex  v.   Lei- 
of  an  office  uses  the  office  as  a  means  cester,  4  Burr.  2089. 
of  wrone-doing,  this  is  a  good  cause  of        •  Rex  v.  Leicester,  4  Burr.  2089. 
removal^  though  the  acts  in  question        *  Angell  &  Ames  Cotd.  §  422,  where 
are  not  of  an  official  nature.  Ih.  Where  this  opinion  is  expresstwJ ;  Grant,  265 ; 
power  is  given  to  remove  for  cause,  a  Rex  v.  Chalke,  1  Ld.  Raym.  225. 
specification   of    the   chai^ges,    notice,        »  Rex  v.  Axbridge,  2  Cowp.  523; 
And  an  opportunity  to  be  heard,  are  see  2  Term  R.  182 ;  Grant  Corp.  245. 
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a  restoration  where  they  can  see  that  there  is  good  ground  of  re- 
moval, and  that  the  order  to  restore  would  be  without  practical  and 
useful  eflFect.*  With  these  exceptions,  the  party  is  entitled  to  notice 
of  the  intention  to  amove,  so  that  he  may  have  full  and  fair  oppor- 
tunity to  be  heard  in  his  defence. 

§  482  (255).  The  Ohaigen  mii8t  be  fommlated:  Opportunity  to 
defend.  —  There  must  be  a  charge,  or  charges,  against  him,  specifi- 
ccUly  Hated,  with  substantial  certainty;  yet  the  technical  nicety  re- 
quired in  indictments  is  not  necessar}*.^  And  reasonable  time  and 
opportunity  must  be  given  to  answer  the  charges  and  to  produce  his 
testimony;  and  he  is  also  entitled  to  be  heard  and  defended  by 
counsel,  and  to  cross-examine  the  witnesses,  and  to  except  to  the 
proofs  against  him.*    If  the  charge  be  not  denied,  still  it  must,  if  not 

'  Rex  V.  Griffiths,  5  B.  &  Aid.  735;  definite  charge  has  been  preferred 
see  Blagrave's  Case,  2  Sid.  6.  49,  72;  against  an  employee  of  the  city  and 
Rex  «.  K owe,  1  Show.  188;  8.  c.  Carth.  the  city  authorities  have  heard  and 
199;  State  v.  New  Orleans,  107  La.  convicted  \6in  on  that  charge  only, 
632,  quoting  text;  Grant,  Corp.  245.  they  cannot  remove  him  on  that  ground 
If  one  irregularly  amoved  for  good  anci  ako  on  one  or  more  other  grounds 
cause  be  restored  by  warsdamvs,  he  upon  which  no  charges  were  preferred 
may  be  again  amoved  by  regular  pro-  or  hearing  had.  People  r.  Humphrey, 
ceedings  oe  nova.  Taylor  r.  Gloucenter,  1.56  N.  \.  231,  rev'g  22  N.  Y.  App. 
3  Bul^.  190;  Reg.  v.  Ipwrwich,  2  Ld.  Div.  032.  A  cliarge  preferre<i  against 
Raym.  1232.  In  such  case  the  office  an  officer  as  ground  for  removal  ahcmld 
is  vacated  from  the  time  of  the  second  be  in  writingy  in  such  form  that  he  can 
amotion ;  the  proceedings  do  not  re-  clearly  understand  the  f^round  assigned 
late  back  to  the  former  irregular  anio-  for  his  removal,  but  it  need  not  be 
lion.    Willc.  269,  j)l.  707.  formulated  in  technical  language  similar 

*  Tomixjrt  v.  Lithgow,  1  Bush  (Ky.),  to  that  of  a  declaration  or  indictment. 
176;  Rex  v,  Lyme  Regis,  Doug.  177;  Joyce  v.  Chicago,  216  111.  4G6.  aff'g  120 
B^s  Case,  1 1  Coke,  93 ;  8.  c.  1  Roll.  111.  App.  398 ;  Lindblom  r.  Doherty, 
225;  Glover,  334;  Willc.  267;  Croly  r.  102  111.  App.  14;  State  v.  Common 
Sacramento,  119  Cal.  229;  Denver  v.  Council  ot  Superior,  90  Wi.s,  612. 
Darrow,  13  Colo.  460;  Gillett  To^n  Specification  of  charges  against  police 
Trustees  v.  People,  13  Colo.  App.  553 ;  officer  held  insufficient  when  neither 
Rockfortl  r.  Compton,  115  111.  App.  the  time  nor  place,  nor  the  approxi- 
406,  415 ;  Andrews  v.  King,  77  Me.  224,  mate  time  or  place,  of  the  committ^ion  of 
234 ;  Hallgren  v.  Campbell,  82  Mich,  the  alleged  offence  was  stated.  People 
2.'>5 ;  State  r.  Walker,  68  Mo.  App.  110 ;  r.  Elmendorf,  42  N.  Y.  App.  Div.  306. 
r,ibbs  V.  Manchester,  73  N.  H.  265;  »  State  r.  Bryce,  7  Ohio,  414;  Rex 
People  r.  Hayden,  80  Hun  (N.  Y.),  397;  r.  Richard.son,  1  Burr.  517;  Rex  v. 
People  V.  Police  Com'rs,  93  N.  Y.  97;  Liverpool,  2  Burr.  723;  Murdock  v. 
People  V.  Humphrey,  156  N.  Y.  231,  Phillips  Academy,  12  Pick.  (Mass.) 
rev'g  22  N.  Y.  App.  Div.  632 ;  People  244,  where  the  requisites  of  a  valid 
V.  Welles,  18  N.  Y.  App.  Div.  132;  proceeding  to  amove  are  stated.  Rex 
People  V.  Elmendorf,  42  N.  Y.  App.  v.  Clialke,  1  Ld.  Ravm.  225;  Rex  v. 
Div.  306;  People  r.  York,  53  N.  Y.  App.  Derby,  Cas.  temp.  Hardw.  155;  ante, 
Div.  336;  People  w.  Scannell,  80  N.  Y.  §  481.  note;  Bakely  v.  Nowrey,  68 
App.  Div.  320;  Hayden  v.  Memphis,  N.  J.  L.  95;  aff'd  68  N.  J.  L.  732; 
100  Tenn.  582 ;  State  v.  Common  Coun-  Bowlby  v.  Dover.  68  N.  J.  L.  97 ;  Peo- 
cil  of  Superior,  90  Wis.  612.  pie  v.  Nichols.  79  N.  Y.  582.  rev'g  18 

Citizen  may  prefer  charges  against  Hun  (N.  Y.).  5.39;  People  r.  McCart- 
subordinate  officer.  Lindblom  v.  Do-  nev.  34  N.  Y.  .\pp.  Div.  19;  Matter 
herty,  102  111.  .\pp.  14.    Where  a  Rhigle   of  *Du  Mahaut,  43  N.  Y.  App.  Div.  56 
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admitted,  be  examined  and  proved/  But  the  technical  rules  that 
have  been  judicially  adopted  with  reference  to  criminal  prosecu- 

See  also  People  v.  Board  of  Fire  Com'rs,  counsel  is  unusual  and  might  tend  to 

72  N.  Y.  445      In  MassachiuteUa,  it  is  prove  an  arbitrary  or  unfair  exercise 

held  that   the    hearing   need   not   be  of  the  removing  power,  it  does  not 

public.     Hogan  v,  Collins,   183  Mass.  necessarily  render  the  removal  invalid. 

43.  Avery  r.  Studley,  74  Conn.  272. 

Where  a  party  is  protected  from  The  past  record  of  an  officer  cannot 

removal  from  a  public  office  or  em-  be  considered  in  determining  his  guilt 

ployment  except  for  cause  to  be  ascer-  or  innocence ;    but  it  may  oe  consid- 

taincd  and  adjudged  as  matter  of  fact  ered  for  the  purpose  of  determining 

upon  a  hearingt  the  proceeding  is  iudir-  the  punishment  to  be  awarded  after 

cial  in  character  and  the  tribunal  be-  he  has  been  found  guilty.     People  v. 

fore   which   the   investigation   is   had  French,  1 19  N.  Y.  502 ;  People  v.  Koose- 

cannot  dispense  with  the  usual  form  velt,  168  N.  Y.  488,  aff'g  4  N.  Y.  App. 

of  procedure   by   acting   upon   state-  Div.  611;   People  v.  Mac  Lean,  57  Hun 

ments  not  given  under  the  responsi-  (N.  Y.),   141;    People  d.  Wurster,  91 

bility  of  an  oath.     People  v.   Police  Hun  (N.  Y.),  233 ;  People  v.  Roosevelt, 

Com'rs,  155  N.  Y.  40,  revV  12  N.  Y.  1   N.   Y.   App.    Div.   577 ;    People  v. 

App.  Div.  628 ;    People  v.  McCartney,  Roosevelt,  2  N.  Y.  App.  Div.  498,  afif'd 

34  N.   Y.   App.   Div.    19;    People  v.  151  N.  Y.  675;    People  v.  Roosevelt, 

York,  45  N.  Y.  App.  Div.  503 ;    Peo-  2  N.  Y.  App.  Div.  536,  aff 'd  153  N.  Y. 

pie  V.  York,  51  N.  V.  App.  Div.  502;  657;  People  v.  Roosevelt,  7  N.  Y.  App. 

People  V.  York,  166  N.  Y.  582,  rev'g  Div.  144 ;  People  v.  Roosevelt,  13  N.  Y. 

55  N.  Y.  App.  Div.  624.  See  also  Peo-  App.  Div.  404 ;  People  v.  York,  50 
pie  V.  Humphrey,  156  N.  Y.  231,  rev'g  N.  Y.  App.  Div.  359;  People  v.  York, 
22  N.  Y.  Ajpp.  Div.  632.  Rule  is  other-  52  N.  Y.  App.  Div.  295.  But  to  set 
wise  in  H  isconsin  in  the  absence  of  aside  the  removal,  it  must  affirma- 
a  statute  requiring  the  oath  to  be  ad-  tively  appear  that  the  record  was  im- 
minLstered.  Nehrling  v.  State,  112  properly  used  for  the  purpose  of  de- 
Wis.  637.  But  the  fact  that  the  record  termining  the  officer's  guilt.  If  that 
returned  on  certiorari  does  not  disclose  does  not  appear,  it  will  be  assumed 
whether  the  witnesses  were  sworn  or  tliat  it  was  used  only  for  a  proper  pur- 
not  is  not  sufficient  to  invalidate  the  pose.  People  v.  Roosevelt,  2  N.  Y. 
proceedii^s  on  the  trial  of  the  accused  App.  Div.  498,  afT'd  151  N.  Y.  675; 
officer.  The  presumption  is  that  the  People  v.  Roosevelt,  2  N.  Y.  App.  Div. 
officer  conducting  the  trial  acted  legally  536,  aff'd  153  N.  Y.  657;  People  v, 
until  the  contrary  appears.  People  Roosevelt,  17  N.  Y.  App.  Div.  301; 
t».  Moss,  34  N.  Y.  App.  Div.  475.  People  v.  Scannell,  56  N.  V.  App.  Div. 

A  board  of  aldermen,  sitting  in  a  51;  People  i'.  Lewis,  111  N.  Y.  App. 
judicial  capacity  as  a  court  of  impeach-  Div.  375,  aff'd  186  N.  Y.  583.  The 
Tnent  to  try  charges  preferred  against  affidavits  or  testimony  of  the  commis- 
a  city  olliccr  by  ajiother  branch  of  the  sioners  who  conducted  the  trial  and 
municipal  governing  body,  is  a  court  dismissed  the  officer,  but  who  have 
of  limited  jurisdiction,  and,  if  not  themselves  gone  out  of  office,  cannot 
sworn,  or  not  sworn  by  an  officer  au-  be  received  for  the  purpose  of  invalidat- 
thorized  to  administer  oaths,  their  pro-  ing  their  proceedings  oy  showing  that 
ceedings  and  judgment  of  guilty  are  the  past  record  of  the  officer  was  con- 
void,  and  create  no  vacancy.  Tom-  sidcred  in  determining  his  guilt,  when 
i)ert  V.  Lithgow,  1  Bush  (Ky.),  176.  that  fact  is  not  disclosed  by  the  record 
when  the  statute  confers  upon  an  of  the  trial  made  pursuant  to  statute, 
officer  the  right  to  a  hearing,  he  is  en-  People  v.  Y^ork,  78  N.  Y.  App.  Div. 
titled  to  Hie  assistance  of  counsel  at  the  432,  afT'd  174  N.  Y.  533.  Strict  con- 
hearing.  People  V.  Thompson,  94  formity  with  the  modes  of  procedure 
N.  Y.  451,  465;    People  v.  Hannan,  of  trials  applicable  to  trials  in  courts 

56  Hun  (N.  Y.),  469,  afif'd  125  N.  Y.  of  law,  is  not  required  and  the  legality 

ant  .     r» 1-  „    r\»r>_:-.~     n  XT     v      a ^r  a1 a_:_i  : £  -ir a_.i  u„  j.k_   -_.i-_ 


13  Okla.  585.     But  in  Connecticut,  it        *  Rex    v.    Faversliain    Fishermen's 
is  held  th&t,  while  the  refusal  to  allow   Co.,  8  Term  R.  356;   Ilarman  v.  Tap- 
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tions  are  not  to  be  applied  to  these  investigations,  for  while  it  is 
proper  that  proceedings  to  deprive  persons  of  common  rights  for 
alleged  crimes  should  be  confined  within  strict  limits,  the  removal 
of  incompetent  or  ill-behaved  officials  from  their  positions  of  au- 
thority and  responsibility  should  be  easy  and  prompt,  and  no  forms 
should  be  requisite  which  are  not  in  themselves  substantial  safe- 
guards of  justice.* 

§  483.  Oonstitution  of  Trial  Board;  Disqualification  of  remov- 
ing Power.  —  The  trial  board  mvM  be  constUvied  according  to  the 
requirements  of  the  statute,  or  the  rules  and  regulations  of  the  civil 
service  commission,  where  these  are  applicable.^    Upon  a  trial,  the 

penden,  1  East,  555 ;  Willc.  267 ;  essential  to  tlic  constitution  of  the  legal 
Glover,  334 ;  Murdock  v.  Phillips  body,  and  if  one  act  in  the  trial  of  such 
Academy,  12  Pick.  (Mass.)  244  ;  a  charge  as  mayor,  who  is  not  such  de 
Christy  V.  Kingfisher,  13  Okla.  585,  iure  (or  de  facto),  the  order  of  removal 
quoting  text.  A  municipal  officer,  is  void.  Hadley  v.  Mayor,  &c.  of  Al- 
wlien  removed  by  the  corporation  ap-  bany,  33  N.  Y.  603.  \\  nere  t!ie  officer 
pointing  liim,  is  entitled  to  actual  notice  was  "subject  after  hearing  to  removal 
of  his  removal,  and  to  compensation  by  the  mayor,  by  and  witli  the  advice 
until  he  receives  such  notice.  Jarvis  and  consent  of  the  aldermen,"  it  was 
V,  Mayor,  &c.  of  New  York,  2  N.  Y.  held  that  the  hearing  sliould  have  been 
Leg.  Obs.  396.  The  failure  of  the  ac-  bv  a  board  consisting  of  t lie  mayor  and 
cused  officer  to  ta,ke  the  stand  in  his  aldermen ;  a  hearing  by  the  aldermen 
own  behalf  docs  not  raise  a  presump-  alone  was  held  insufficient,  though  the 
tion  of  guilt  as  to  matters  not  estat>-  officer  had  consent<MJ  to  it.  It  was  also 
lished  by  competent  eWdence.  People  held  that  the  mayor  and  aldermen 
r.  Greene.  89  N.  Y.  App.  Div.  296.  A  should  first  find  as  a  fact  and  adjudi- 
plea  of  guilty  entered  without  other  cate  that  such  cause  for  removal  ex- 
evidence  justifies  a  conviction  of  a  vio-  isted,  before  a  valid  order  of  removal 
lation  of  the  rules  and  a  dismissal  could  be  made.  Andrews  v.  King,  77 
therefor.  People  r.  York,  53  N.  Y.  Me.  224.  Specific  proWsion  of  charter 
App.  Div.  336.  const nied  to  give  power  of  removal  to 

*  Devault  v.  Camden,  48  N.  J.  L.  the  mayor  and  council,  and  not  to  the 
433;  Ayers  V.  Newark,  49  N.  J.  L.  170;  council  alone.  Charles  v.  Hoboken,  27 
Reilly  r.  Jersey  City.  64  N.  J.  L.  508.    N.  J.  L.  203. 

A  reasonable  notice  and  a  fair  hearing  When  the  power  of  appointment 
and  investigation,  without  formality  and  removal  is  vested  in  a  board,  a  com- 
in  the  procedure,  are  all  that  are  re-  mittee  thereof  cannot  prefer  charges 
quired.  Ayers  v.  Newark,  49  N.  J.  L.  against  one  of  the  board's  appointees, 
170.  and  give  a  hearing  thereon,  —  at  least, 

'  Chicago  t'.  People,  210  111.  84,  without  an  express  reference  of  the 
rev*g  111  ill.  App.  594.  The  legisla-  matter  to  the  committee  by  resolution, 
ture  may  change  the  tribunal  to  hear  or  by-law  duly  adopted ;  and  a  removal 
and  determine  a  charge  against  an  offi-  bjr  the  board  on  the  report  of  the  com- 
cer,  and  a  statute  making  such  change  mittee  without  any  hearing  before  the 
as  to  past  offences,  is  not  retroactive  board  is  invalid.  Craigie  v.  New  York, 
if  it  does  not  affect  the  offence  itself,  114  N.  Y.  App.  Div.  880.  A  board  of 
or  increase  or  diminish  the  liability  or  police  commissioners  which  has  power 
penalty.  People  v.  CJoyle,  55  N.  Y.  to  make  rules  for  the  government  and 
App.  Div.  223.  Where  by  statute  the  discipline  of  the  police  power,  may 
mayor,  recorder,  and  an  alderman  are  adopt  a  nde  that  the  testimony  shall 
constituted  a  body  to  try  charges  be  taken  before  one  commissioner,  and 
against  policemen  appointed  by  the  submitted  to  the  board.  People  v. 
corporation,  with  power  to  suspend  or  Police  Com'rs,  93  N.  Y.  97 ;  People  v. 
remove,  the  presence  of  the  mayor  is  Bd.  Police  Com'rs,  20  Hun   (N.  Y.), 
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hearing  should  be  full  and  fair,  and  where  it  appears  that  through 
design,  or  inadvertence,  this  has  not  been  accorded,  a  judgment 
of  removal  should  be  set  aside  and  the  removed  oflficer  reinstated.* 

402;  People  v.  Police  Comers,  31  Hun  delegation  or  by  rule  of  the  department 
(N.  Y.),  40.  Under  the  provision  of  to  try  the  chai^ges.  People  v.  Greene, 
such  rule  that  in  case  testimony  be  97  >f.  Y.  App.  Div.  404.  Under  this 
heard  by  less  than  three  commissioners,  statute  the  deputy  commissioner  before 
it  sliall  be  laid  before  and  examined  by  whom  the  chaise  may  be  examined, 
the  several  commissioners  before  judg-  heard,  and  investigated,  is  not  required 
ment  thereon,  it  is  not  necessary  that  to  make  a  written  finding  of  ^ilt  in 
the  testimony  be  examined  by  all  the  order  to  give  the  police  commissioner 
commissioners;  it  is  sufficient  if  it  be  authority  to  convict  and  punish, 
laid  before  and  examined  by  the  sev-  People  v.  Partridge,  180  N.  Y.  237, 
eral  commissioners  constituting  the  rev'g  95  N.  Y.  App.  Div.  633 ;  People 
board,  at  a  regular  meeting  when  a  v.  McAdoo,  112  N.  Y.  App.  Div.  32 
majority  is  present.  People  v.  Board  (overruling  People  v.  Partridge,  87 
of  Police  Com'rs,  99  N.  Y.  676.  If  the  N.  Y.  App.  Div.  573;  and  People  v. 
board  having  the  power  of  removal  is  Partridge,  93  N.  Y.  App.  Div.  473). 
composed  of  several  commissioners,  Additional  police  commissioner  ap- 
and  a  trial  or  proceeding  is  had  before  pointed  or  created  pending  the  trial 
a  single  commissioner  and  the  term  of  of  an  officer  lield  not  to  be  entitled  to 
that  commissioner  expires,  and  the  other  take  part  in  the  trial.  Tibbs  v.  At- 
commissioners  in  office  at  the  time  of  lanta,  125  Ga.  18.  The  incumbent  of 
hearinf^  are  removed  before  the  testi-  an  office  created  subsequent  to  the  act 
mony  is  acted  upon,  their  successors  cliarged  and  expressly  given  power  and 
cannot  dismiss  upon  the  proceedings  jurisdiction  over  the  department,  has 
had.  That  proceeding  terminated  with  jurisdiction  to  hear  and  determine 
the  retirement  or  removal  of  the  com-  charges  preferred  against  a  member  of 
missioners  in  office  at  the  time  of  the  the  department  prior  to  the  date  of  the 
hearing.  People  v.  Roosevelt,  7  N.  Y.  creation  of  the  office.  People  v.  Coyle, 
App.  Div.  144.  55  N.  Y.  App.  Div.  223.    In  determin- 

When  a  deputy  has  power  to  act  for  ing  chaises  of  incompetency  or  un- 
the  head  of  the  department  in  case  of  ab-  faithfulness,  the  mayor  may  consider 
sence  or  sickness,  the  deputy  may  hear  acts  of  the  officer  which  occurred  be- 
and  determine  charges  against  a  sub-  fore  the  mayor's  term  of  office  bc^n. 
ordinate  and  remove  him  from  office.  Avery  v.  Studley,  74  Conn.  272 ;  Peo- 
But  he  cannot  hear  the  testimony  and  pie  v.  Elmendon,  57  N.  Y.  App.  Div. 
conduct  the  trial  during  the  absence   340. 

of  his  principal,  and  leave  it  to  the  The  fact  that  a  former  mayor  of  a 
principal  to  pass  upon  the  evidence  in  city  had  the  acts  of  the  accused  officer 
the  absence  of  the  accused  subordinate  brought  to  his  attention  and  took  no 
and  without  a  hearing.  People  v  action  thereon,  does  not  preclude  the 
Hamilton,  84  N.  Y.  App.  Div.  369.  present  mayor  from  entertaining 
If  the  deputy  receives  an  express  charges  founded  on  these  acts  and  ex- 
delegation  of  the  power  of  his  chief  ercising  the  power  of  removal.  Avery 
for  a  limited  time,  a  decision  rendered  v.  Studley,  74  Conn.  272.  The  fact  that 
after  that  time  has  expired  is  a  the  charges  are  stale  and  that  a  former 
nullity,  though  made  on  testimony  mayor  refused  to  consider  them  may  be 
taken  brfore  him  while  the  delegation  considered  by  the  court  in  determin- 
was  in  force.  People  v.  Monroe,  105  ing  whether  the  evidence  is  sufficient  to 
N.  Y.  App.  Div.  61.  Trial  and  con-  reasonably  sustain  the  removal.  Peo- 
viction  before  deputy,  and  dctermina-  pie  v.  Hogan,  101  N.  Y.  App.  Div.  216. 
tion   of   punishment   by    police   com-        »  People  v.  Greene,  179  N.  Y.  195, 


310;  People  v.  Partridge,  87  N.  Y.  App.   N.  Y.  App.  Div.  286 ;  People  v.  Greene, 
Div.  673;  People  r.  Partridge.  88  N.  Y.  179  N.  Y.  253,  256,  rev^g  94  N.  Y. 


App.  Div.  60.  But  under  this  statute  App.  Div.  287.  When  the  charges  are 
it  was  also  held  that  the  deputy  must  preferred  to  the  head  of  the  department 
be  ezpreesly  authorized  either  by  special  by  a  superior  of  the  accused  officer  and 
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Hence,  if  it  appears  that  by  the  action  of  the  trial  board  or  judge 
or  in  reliance  upon  his  assurance  the  accused  has  been  induced  to 
withhold  testimony  in  his  favor,  and  has  thereby  been  prejudiced, 
a  judgment  of  removal  against  him  should  be  set  aside.'  But  the 
body  or  officer  in  whom  the  power  of  removal  is  vested  is  not  sub- 
ject to  all  the  rules  governing  the  courts  in  the  transaction  of  busi- 
ness, and  interest  or  conduct  on  the  part  of  members  of  the  trial 
board  which  might  disqualify  a  strictly  judicial  officer,  will  not 
necessarily  invalidate  a  removal.'  The  proceeding  being  adminis- 
trative in  its  purpose,  the  fact  that  the  charges  are  preferred  by  the 
trial  board  or  officer,  is  not  a  ground  of  disqualification,^  unless 
it  should  appear  from  the  acts  and  conduct  of  the  trial  board  or 
judge  that  his  attitude  towards  the  accused  officer  is  such  that  the 
decision  of  removal  is  not  in  fact  the  decbion  of  an  impartial  or  fair 
tribunal.^ 

the  head  of  department,  after  expresa-  and  during  the  trial  by  a  member  of 
ing  the  opinion  that  they  have  not  been  the  board  of  commissioners,  who  took 
sustainea,  discharges  the  accused  under  part  in  the  proceedings,  but  did  not 
the  threat  of  his  superior  to  resi^  if  vote  on  the  question  of  guilt  or  inno- 
he  is  not  dismissed,  the  dismissal  will  be  cence,  held  not  to  invalidate  the  pro- 
set  aside.  People  v.  Monroe,  97  N.  Y.  ceedings  of  the  board.  Tibbs  ».  At- 
App.  Div.  283.  lanta,  125  Ga.  18. 

*  People  V.  Martin,  17  N.  Y.  App.        •  People  v.  Common  Council  of  Au- 
Div.  655,  aff'd  154  N.  Y.  775.  bum.  85  Hun  (N.  Y.),  601 ;    Fuller  v, 

*  State  V.  Common  Council  of  Supe-  Attorney-General,  98  Mich.  96 ;  People 
rior,  90  Wis.  612;  People  v.  York,  53  v.  Sherman,  66  N.  Y.  App.  Div.  231; 
N.  Y.  App.  Div.  336.  The  fact  that  an  Riggins  v.  Richards,  97  Tex.  229 ;  State 
alderman  will  act  as  mayor  in  case  of  v.  Common  Council  of  Superior,  90 
the  removal  of  the  latter,  and  that  an-  Wis.  612.  But  see  to  the  contraiy, 
other  signed  the  changes  upon  which  People  r.  Saratoga  Springs,  4  N.  Y. 
the  mayor  is  under  trial  by  the  common  App.  Div.  399;  People  v.  Roosevelt, 
council,  does  not  prevent  them  from  23  N.  Y.  Ajip.  Div.  533.  Direction  to 
sitting  as  members  of  the  council  on  police  captam  to  prefer  charges  against 
the  tnal.  State  v.  Common  Council  of  police  officer  does  not  distiualify  deputv 
Superior,  90  Wis.  612.  When,  by  stat-  giving  the  direction  to  hold  tlie  trial, 
ute,  the  mayor  or  head  of  department  People  v.  Greene,  106  N.  Y.  App.  Div. 
is  the  only  tribunal  authorized  to  try  230,  aff'd  184  N.  Y.  565. 

charges  against  an  officer,  prejudice  *  People  v.  Roosevelt,  23  N.  Y.  App. 
against  the  removed  officer  does  not  Div.  533 ;  People  v.  Sturgis,  91  N.  Y. 
deprive  him  of  jurisdiction,  for  other-  App.  Div.  286.  The  mayor  of  a  city, 
wise  the  officer  could  not  be  tried  or  wno  presided  at  the  trial,  preferred  and 
removed,  however  flagrant  the  offence,  formulated  chai|;es  against  a  police- 
People  V.  Magee.  55  N.  Y.  App.  Div.  man,  took  an  mterest  in  procuring 
195;  People  v.  Elmendorf,  57  N.  Y.  witnesses  to  support  them,  had  pre- 
App.  Div.  340.  The  fact  that  the  viously  removed  the  officer  from  his 
police  commissioner  has  discussed  position  and  had  made  declarations  to 
charges  against  a  patrolman  with  the  tlie  effect  that  he  would  get  rid  of  him. 
captain  who  preferred  the  charge,  and  It  was  held  upon  a  review  of  the  testi- 
has  stated  to  the  accused's  council  that  mony  that  the  decision  of  the  mayor 
he  is  guilty  of  the  charge,  does  not  removing  the  officer  was  not  impartial 
deprive  the  commissioner  of  jurisdic-  or  unbiassed,  and  that  the  removal 
tion  to  tiy  the  patrolman.  People  v.  must  be  set  aside.  People  v.  Elmen- 
Partridge,  99  N.  Y.  App.  Div.  410,aff'd  dorf.  51  N.  Y.  App.  Div.  173;  8.  c.  ir>5 
180  N.  Y.  542.  Expressions  of  ojnnion  N.  Y.  676.  In  a  later  case,  this  deci- 
o/  guilt  of  the  accused  c^cer  prior  to  don  was  explained  upon  the  ground 
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§  484.  Power  of  Oourts  to  review  Removal  for  Oause.  —  As 
pointed  out,  the  removal  of  a  public  officer  for  cause,  even  after  a 
hearing,  is  an  administrative  and  not  a  judicial  act,  and  the  power 
of  the  courts  to  review  the  acts  of  the  removing  power  is  necessarily 
limited.  When  the  method  prescribed  by  statute  or  required  by  law 
has  been  substantially  complied  with,  and  a  sufficient  cause  for  re- 
moval is  assigned  by  the  removing  power,  the  power  to  determine 
whether  it  exists  or  not  is  vested  exclusively  in  the  removing  power, 
and  its  decision  upon  the  facts  cannot  be  reviewed  ^by  the  courts. 
The  courts  generally  hold  that  the  only  question  of  judicial  cogni- 
zance is  as  to  whether  the  removing  power  has  kept  within  its  juris- 
diction, and  whether  the  cause  assigned  is  cause  for  removal  under 
the  statute.'  Even  where  the  court  has  felt  itself  authorized  to  ex- 
amine into  the  existence  of  the  cause  as  a  matter  of  fact,  it  has  only 
been  to  a  restricted  extent  to  satisfy  itself  that  no  substantial  injus- 
tice has  been  done  to  the  removed  officer.' 

that  the  determination  of  the  removing  shall  deem  sufficient/'  Ayres  v.  Hatch, 
power  was  against  the  weight  of  the    175  Mass.  489. 

evidence.  People  v.  Magee,  55  N.  Y.  Washington.  When  charges  have 
App.  EHv.  195.  been  regularly  preferred,  opportunity 

*  Avery  v.  Studley,  74  Conn.  272;  given  to  defend,  and  the  removing 
Pierce's  Appeal,  78  Conn.  666 ;  State  v.  power  has  exercised  its  judgment  and 
Johnson,  30  Fla.  433,  477 ;  State  v.  discretion,  its  judgment  m  that  respect 
Hay,  45  Neb.  321,  330;  State  v.  Haw-  is  not  subject  to  review  by  the  courts, 
kins,  44  Ohio  St.  98,  115;  Cameron  v.  Ryan  v.  Handley,  43  Wash.  232. 
Parker,  2  Okla.  277 ;  State  v.  McGarry,  '  In  Minnesota,  the  court,  on  certi- 
21  Wis.  496.  orariy  will  examine  the  evidence,  not 

Illinois.  In  trials  by  the  civil  ser-  for  the  purpose  of  weighing  it,  but  to 
vice  board,  if  the  board  has  jurisdic-  ascertain  whether  it  furnished  any 
Uon  and  acts  according  to  the  forms  of  legal  and  substantial  basis  for  the  re- 
law^  applicable  to  the  proceeding,  its  moval.  State  v.  Common  Council  of 
decision  that  the  offence  charged  is  Duluth,  53  Minn.  238;  Townsend  v, 
cause  for  removal  is  final  and  not  sub-  Common  Council  of  Sauk  Centre,  71 
ject  to  review.  Chicago  v.  People,  210  Minn.  379 ;  post,  chapter  on  Certiorari ; 
in.  84,  rev'g  111  111.  App.  594;   Joyce   infra,  §  488. 

V.  Chicago,  216  111.  466,  aff'g  120  III.  In  New  Jersey,  it  is  sufficient,  to 
App.  398 :  Kammann  v.  Chicago,  222  sustain  a  removal  on  certiorari,  if  there 
nL  63;  Heaney  v.  Chicago,  117  111.  was  evidence  upon  which  the  ofl^cer 
App.  405 ;  Felaman  v.  Chicago,  126  was  found  guilty,  and  which  formed  a 
IlL  App.  186.  rational  basis  for  the  judgment  of  re- 

Mctssackusetts.  If  the  cause  assigned  moval.  Devault  v.  Camden,  48  N.  J.  L. 
is  a  reasonable  one,  then,  whether  under  433 ;  Ayers  v.  Newark,  49  N.  J.  L.  170 ; 
the  cireumstances  it  is  sufficient  to  jus-  Ackerly  v.  Jersey  City,  54  N.  J.  L.  310 ; 
tiiy  a  removal,  is  for  the  removing  Dodd  v.  Camden,  56  N.  J.  L.  258;  Cav- 
power  to  decide,  and  his  decision  is  final  anagh  v.  Hoboken  Police  Com'rs,  59 
and  will  not  be  reviewed  by  the  courts.  N.  J.  L.  412 ;  Wendell  v.  Newark,  63 
But  whether  the  cause  assigned  consti-  N.  J.  L.  216 ;  Alcutt  v.  Trenton  Police 
tutes,  of  itself,  as  matter  of  law,  ground  Com'rs,  66  N.  J.  L.  173,  afiF*d  67  N.  J.  L. 
for  removal,  is  a  question  for  the  court  351. 

to  determine  in  a  proper  proceeding.  New  York.  On  certiorari  to  review 
"For  the  good  of  the  service,"  held  a  removal  for  cause  after  a  hearing,  the 
idlcient  cause  to  justify  removal  question  whether  the  accused  officer 
under  a  statute,  authorizing  the  mayor  presented  a  sufficient  excuse  for  his 
to  remove  officers  "for  such  cause  as  he  conduct  is  for  the  determination  of  the 
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§  4S5  (256).  Effect  of  Valid  Amotion;  Vacancy.  —  If  the  amo- 
tion l>e  legal  and  authorized,  the  office  liecomes  ipso  facto  vacant  from 
the  time  the  amotion  is  declared,  and  another  person  may  be  elected 
or  appointed  to  fill  it.  If  the  removed  officer  afterward  continues 
to  act,  he  is  a  mere  usurper,  and  may  be  ousted  on  quo  warranto  and 
punished.  Amotion  from  one  office  does  not,  of  course,  aflFect  the 
party's  title  to  another.* 

§  486.  MandamoB ;  Discretionary  Acts.  —  Under  the  principle 
that  the  courts  will  not  issue  a  writ  of  mandamus  to  control  the 

removing  power,  both  as  to  whether   mifisioner  and  his  determination  is  not 
the  excuse  existed  and  as  to  whether   subject  to  review  by  the  court.    People 

it  was  sufficient  to  exonerate  the  ac-  v.  York,  53  N.  Y.  App.  Div.  336 ;  Peo- 

cused  officer,  —  a  matter  largely  rest-  pie  v.  Greene,  96  N.  Y.  App.  Div.  1, 
ing  in  the  discretion  of  the  removing  afT*d  181  N.  Y.  550. 

B>wer.    People  v.  York,  35  N.  Y.  App.  *  Jay's  Case,  1  Vent.  302 ;  Symmers 

iv.   430.     On   certiorari,    where   the  v.  Regem,  Cowp.  502:    Willc.  268,  pi. 

accused   officer  denies   liis   ^ilt,   the  704;    Rex  v,  Doncaster.  2  Ld.  Raym. 
court   must   review   the   evidence   to   1564 ;   1  Barnard.  265 ;   Rex  v.  Chalke, 

determine  whether  tliere  was  sufficient  1  Ld.  Raym.  225.    Mr.  Willcock,  267, 

e\adence  to  justify  the  verdict  of  a  juiy  pi.  704,  whose  language  is  adopted  by 

against  the  accused  officer,  and  if  it  Glover  (Corp.  334),  states  tliat  if  a  per- 

appears  that  such  a  verdict  would  be  son  legally  amoved  continues  to  act,  he 

set  aside  as  against  the  weight  of  evi-  is  a  mere  usurper,  and  that  "all  corpo- 

dence,  the  removal  will  be  set  aside  rate  acts  in  which  he  has  concurred  are 

and  the  officer  reinstated.     Code  Civ.  equally  void,  as  though  he  had  never 

Proc.,  §  2140;    People  v.  French,  119  been  elected  or  admitted."    But  if  he 

N.  Y.  502,  508 ;   People  v.  Martin,  142  is  permitted  to  act  after  amotion,  it 

N.  Y.  352 ;  People  v.  Martin,  28  N.  Y.  would  probably  be  considered,  in  this 

App.  Div.  73 ;  People  v.  York,  35  N.  Y.  country,  that  his  acts  would,  as  to  third 

App.  Div.  430 ;    People  v.  Elmendorf ,  persons,  be  valid,  like  tliose  of  an  officer 

51  N.  Y.  App.  Div.  173;  People  v.  Ma-  de  facto.    If  the  removal  be  unauthor- 

gee,  55  N.  Y.  App.  Div.  195;  People  v.  ized,  Mr.  Willcock  states  the  rule  to  be, 

Magee,  57  N.  Y.  App.  Div.  281 ;   Peo-  "That  all  corporate  acts  in  which  he 

Pie  V,  Greene,  89  N.  V.  App.  Div.  296;  has  concurred  between  the  moment  of 
eople  V.  Greene,  92  N.  Y.  App.  Div.  his  removal  and  restitution  are  of  equal 
243.  The  result  of  the  trial  will  not  be  validity  as  if  he  had  never  been 
interfered  with,  unless  it  is  clearly  amoved,"  Ac.  Willc.  269,  pi.  707.  If 
counter  to  the  weight  of  the  evidence,  he  was  regularly  present  and  concurred, 
or  in  some  obvious  sense  is  obnoxious  it  can  well  be  seen  how  this  sliould  be 
to  the  claims  of  justice.  People  v.  so ;  but  liis  concurrence  when  not  regu- 
Partridge,  88  N.  V.  App.  Div.  60 ;  larly  acting,  or  when  a  de  facto  successor 
People  V.  Partridge.  91  N.  Y.  App.  Div.  has  taken  his  place  and  is  acting,  would 
557,  aflf'd  179  N.  Y.  531.  If,  on  certi-  not  seem  to  alter  the  legal  quality  of 
orari,  it  appears  that  an  officer  has  the  act.  In  this  country /Ac  acte  o/ o  de 
been  found  giiilty  of  four  offences,  and  fcuio  officer  of  a  de  jure  office  are  eveiy- 
that  the  finding  is  against  the  weight  where  considered  valid  as  respects  the 
of  the  exiilence  as  to  two  of  these  of-  public.  Ante,  §§  395,  note,  413,  note, 
fences,  but  tliat  all  four  offences  were  422,  note,  429,  note;  vost^  {{  518,  1554, 
taken  into  con.sideration  in  dismissing  note;  Gushing  v.  Fnmkfort,  57  Me.  641. 
the  officer,  the  court  will  set  aside  the  Quo  imrranto  held  to  be  the  proper 
dismissal  and  direct  a  new  trial.  Peo-  remedy  to  review  the  legality  of  pro- 
pie  r.  Partridge,  86  N.  Y.  App.  Div.  310.  ceeiiin^  of  removal.  State  v.  Van 
The  punishment  to  be  inflicted  on  Brocklin.  8  Wash.  557 ;  Daniels  v.  New- 
a  police  captain  who  has  been  found  bold,  125  Iowa,  193;  State  v.  Kirk- 
guilty  aft<;r  a  trial  by  the  police  com-  wood,  15  Wash.  298. 
misfiioner,  rests  entirely  with  the  com- 
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exercise  of  a  discretionary  power  conferred  by  statute  upon  a  public 
ofiBcer,  a  person  aggrieved  by  the  action  of  the  civil  service  board 
or  appointing  power  must  in  many  cases  seek  a  remedy  otherwise 
than  by  mandamus.  Thus,  the  action  of  the  civil  service  commis- 
sioners in  determining  whether  positions  shall  be  classified  as  ex- 
empt or  non-exempt  from  competitive  examination,  involves  the 
exercise  of  discretion  and  judgment,  when  the  statute  simply  directs 
the  commissioners  to  classify  the  positions  without  specifying  the 
class  into  which  the  position  shall  be  placed.  Therefore,  any  clas- 
sification by  the  civil  service  commission  is  not  subject  to  control  by 
mandamus  in  the  absence  of  a  manifest  and  palpable  abuse  of  dis- 
cretion.* But,  if  the  commission  refuses  to  make  any  classification 
at  all  in  violation  of  the  statutory  duty  imposed  upon  it  to  classify 
the  oflSce,  it  may  be  compelled  to  make  a  classification  in  accord- 
ance with  the  statutory  provision,  although  the  discretion  of  the 
commission  as  to  the  class  in  which  the  position  shall  be  placed 
will  not  be  interfered  with.^  And  if  the  classification  which  has 
been  made  clearly  violates  the  constitution  or  the  statute,  manda- 
mus will  lie  to  correct  it  to  the  extent  at  least  of  compelling  the 
position  to  be  stricken  from  the  class  in  which  it  has  been  placed 
and  directing  that  it  be  placed  in  some  class  to  which  it  properly 
belongs.'  Under  the  rule  too  that  mandamus  will  not  lie  to  con- 
trol discretionary  powers,  mandamus  cannot  issue  to  compel  an 
appointment  to  a  position  (even  in  the  case  of  a  veteran  who  has 
passed  the  requisite  examination  and  is  entitled  to  a  preference  in 
appointment)  when  the  appointing  power  has  discretion  to  deter- 
mine the  number  of  clerks  and  subordinates  which  he  requires, 
and  to  fill  the  vacancy  or  not  as  he  deems  expedient.*  Other 
instances  in  which  the  court  will  not  control  the  exercise  of  dis- 
cretionary power  are  cases  where  the  appointing  authority  has 

'  People  V.  Collier,  175  N.  Y.  196,  amination,  the  commisfdoners  may  be 

rev'g  78  N.  Y.  App.  Div.  620,  and  79  compelled  to  so  classify  it.     On  the 

N.  Y.  App.  Div.  636 ;  People  v.  McWil-  other  hand,  if  the  position  be,  by  stat- 

liams,  185  N.  Y.  92,  rev%  100  N.  Y.  ute,  or  from  its  nature,  exempt  from 

App.  Div.  176 ;  post,  chapter  on  Man-  examination,  and  tlie  action  of  the  com- 

damus.  mission  be  palpably  illegal,  the  conmiis- 

•  Chittenden  v.  Wureter,  152  N.  Y.  sion  may  be  compelled  to  strike  the 
345 ;  People  v.  Mc Williams,  185  N.  Y.  position  from  the  competitive  or  ex- 
92,  rev'g  100  N.  Y.  App.  Div.  176.  amination  class,  though  in  such  case,. 

*  People  V.  Mc  Williams,  185  N.  Y.  redress  by  mandamus  would  often  be 
92,  rev'g  100  N.  Y.  App.  Div.  176;  unnecessary  as  a  valid  appointment 
Matter  of  Dill,  185  N.  Y.  106,  aflf'g  100  could  be  made  notwithstanding  the 
N.  Y.  App.  Div.   155.     In  People  v.  classification." 

McWilliams,  135  N.  Y.  92,  99,  ^pra,        *  People  v.  Palmer,  9  N.  Y.  App. 
CvUen,  C.  J.,  said:  "If  the  position  is   Div.  252. 
clearly  one  subject  to  competitive  ex- 
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discretion  to  determine  the  qualification  of  applicants  for  the 
office/  or  where  the  commission  is  required  to  exercise  judgment 
and  discretion  in  determining  whether  a  newly  created  position  b 
similar  to  an  abolished  position,  the  incumbent  of  the  abolished 
position  being  entitled  to  a  transfer  only  in  the  event  that  the  duties 
of  the  two  positions  are  similar.'  Under  the  rule  that  mandamus 
is  not  the  proper  method  to  try  the  title  of  an  incumbent  to  an  office 
or  position,  a  person  who  considers  himself  aggrieved  on  the  ground 
that  he  should  have  had  his  name  placed  on  the  eligible  list 
and  should  have  been  appointed  to  the  office  therefrom,  is  not 
entitled  to  mandamus  compelling  the  cancellation  of  an  appoint- 
ment already  made,  apparently  in  accordance  with  the  requirements 
of  law,  from  an  eligible  list  reported  by  the  civil  service  commis- 
sion. The  appointment  having  been  made  in  conformity  with  the 
law,  is  valid  until  cancelled  in  proper  form,  and  the  cancellation, 
involving,  as  it  does,  the  title  to  the  office,  cannot  be  effected  by 
mandamus.^ 

§  487.  Mandamus;  Wrongful  Removal.  —  Subject  to  the  quali- 
fications hereafter  mentioned,  if  an  officer  or  employee  of  a  city  has 
been  summarily  removed  in  violation  of  a  provision  of  the  civil  ser- 
vice law  or  other  statute  giving  him  the  right  to  retain  his  position 
until  removed  for  cause  and  after  notice  and  a  hearing,  he  is  en- 
titled to  mandamus  to  compel  the  appointing  officer  to  restore  him 
to  his  office  or  position.^  Where  the  specific  charge  stated  is  insuffi- 
cient to  justify  the  removal,  or  where  the  removal  is  erroneous  and 

'  When  the  statute  only  entitles  the  ished  position  for  appointment  to  a 
veteran  to  appointment  provided  he  newly  created  position,  when  tlie  corn- 
possesses  "the  business  capacity  neces-  mission  is  vested  by  statute  with  dis- 
sary  to  discharge  the  duties  of  the  po-  cretion  to  determine  whether  the  duties 
sition  involved,"  the  discretion  and  of  the  two  positions  are  similar,  and 
power  to  determine  the  qualification  under  the  statute  the  relator  is  only 
of  applicants  for  the  office  is  vested  in  entitled  to  appointment  to  the  newly 
the  appointing  power,  and  if  the  ap-  created  position  in  the  event  that  the 
pointing  power  decides  in  good  faith  duties  ot  the  two  positions  are  similar, 
that  the  veteran  does  not  possess  the  Matter  of  Donovan  v.  Cantor,  89  N.  Y. 
capacity  for  the  office,  its  decision  can-  App.  Div.  50;  a.  c.  179  N.  Y.  527. 
not  be  overruled  by  the  court  on  '  People  v.  Sheffield,  24  N.  Y.  App. 
mandamus.    People  v.  Almshouse  Com-  Div.  214. 

missioners,  65  Hun  (N.  Y.),  169;  Peo-        *  Hill  v.  Mayor  of  Boston,  193  Mass. 

pie  V.  Saratoga  Springs,  54  Hun  (N.  Y.),  569 ;  Sims  v.  Boston  Police  Com'rs,  193 

16;    People  v.  Balston  Spa,  19  N.  Y.  Mass.   547;    People  v.   ScanncU,    172 


App. 
*  Mandamus  will  n/>t  lie  to  compel  Simis.  31  N.  Y.  App.  Div.  503.  See 
the  civil  service  commission  to  certify  also  Matter  of  Shepard  v.  Oakley,  181 
the  name  of  the  incumbent  of  an  aboi-  N.  Y.  339. 
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no  good  and  sufficient  ground  therefor  appears,  the  officer  is  entitled 
to  a  mandamtis  to  restore  him}  But  where  the  proceedings  are  in 
conformity  with  the  charter,  and  are  regular,  the  sentence  will  not 
be  inquired  into  collaterally,  nor  its  merits  examined  by  mandamus 
or  action.'  But  in  applying  this  rule  a  distinction  must  be  made 
between  those  positions  which  are  offices,  and  those  which  are  mere 
employments.  If  the  person  wrongfully  removed  is  a  public  officer, 
and  not  merely  an  employee  of  the  city,  and  if  the  office  has  been 
filled  by  the  appointment  of  another  person,  the  actual  incumbent 
of  the  office  is  entitled  to  be  heard,  and  under  the  rule  that  title  to 
office  cannot  be  determined  by  mandamiLS,  the  remedy  of  the  per- 
son alleged  to  have  been  wrongfully  removed  is  by  quo  warranto  and 
not  by  mandamiis}    But  it  has  also  been  held  that  the  rule  that  the 

*  Reg.  V.  Ipswich,  2  Ld.  Raym.  1232 ;  amotion  of  officers  in  corporations, 
Madison  t^.  Korbly,  32  Ind.  74 ;  Com-  when  not  changed  by  statute  belongs 
monwealth  v.  German  Society,  15  Pa.  to  the  common-law  courts  and  not  to 
St.  251 ;  State  v.  Jersey  City,  25  N.  J.  equity.  Attorney-General  v.  Earl  Ciar- 
L.  536;  State  v.  New  Orleans,  107  La.  endon,  17  Ves.  491 ;  Dyer,  332;  Coch- 
632,  citing  text.  The  restoration  puts  ran  v.  McCleary,  22  Iowa,  75.  See  also 
him  in  the  same  situation  that  lie  was  In  re  Sawyer,  124  U.  S.  200;  ante, 
before  the  attempted  removal.  Willc.  J§  379,  note,  381,  note,  517,  and  note. 
269;  postf  §  847.  Since  there  is  an  Where,  by  charter,  a  city  council  had 
adequate  remedy  at  law  by  quo  war-  power  to  remove  police  officers,  and  the 
ronto  (po«/,  chap.  XXX.),  or  by  mamfamMS  mayor  had  power  also  to  increase  or 
to  restore  (pos/,  §  1504),  equity  will  not  diminish  their  number  at  discretion,  it 
enjoin  the  corporate  authorities  from  was  held,  in  an  action  brought  by  a 
making  an  unlawful  removal  or  appoint-  policeman,  removed  by  the  mayor  for 
ing  a  successor.  Delahanty  v.  Warner,  malfeasance,  for  his  salary,  that  in  the 
75  111.  185;  post,  §  517.  Under  the  formercase  the  judgment  of  the  council, 
statute  of  Florida  the  action  of  a  coun-  being  judicial,  was  conclusive,  while 
cil  in  amoving  an  officer  is  reviewable  the  action  of  the  mayor,  being  ministe- 
by  mandamus,  and  in  that  proceeding  rial,  was  not  conclusive  upon  the  officer, 
the  court  will  re\iew  all  the  action  of  Oliver  v.  Americus,  69  Ga.  165;  ante, 
the  council  and  the  testimony  adduced  §  379 ;  post,  §  517. 

before  it.    Donnelly  v.  Teasdale,  21  Fla.  »  People  v.  Goetting.  133  N.  Y.  569 ; 

652.     In  New  York,  it  has  been  held  People  v.  Dalton,  34  n!  Y.  App.  Div.  6, 

that  when  a  person  has  been  removed  aff*a  158  N.  Y.  204;   People  v.  Tracy, 

without  a  hearing,  &c,  as  provided  by  35  N.  Y.  App.   Div.  265 ;    People  v. 

law,  the  proper  remedy  is   by   ?nan-  Rickerson,  56  N.  Y.  App.  Div.  588; 

<iamu8.     It  a  hearing  has  been  had  on  People  v.  McAdoo,  110  N.  Y.  App.  Div. 

which  it   has    been   determined    that  432.    See  also  People  v.  Yonkers  Police 

cause  exists  for  the  removal,  the  remedy  Com'rs,  174  N.  Y.  450,  rev'g  79  N.  Y. 

is  by  certiorari.    People  v.  Hayes,  106  App.   Div.   82.     If,   however,   the  re- 

N.  Y.  App.  Div.  563 ;  post,  chapters  on  moved  officer  is  one  of  a  numbier  of  sub- 

Certioran  and  Mandamus.  ordinate  officers,  and  there  is  no  par- 

*  Society,  Ac.  v.  Commonwealth,  52  ticular  office  to  which  the  relator  is 
Pa.  St.  125 ;  People  v.  Bearfield,  35  entitled  and  there  is  no  allegation  that 
Barb.  (N.  Y.)  254.  See  also  Hogan  v.  the  position  from  which  the  officer  has 
Collins,  183  Mass.  43.  Though  the  been  removed  has  been  filled  by  the 
amoUon  be  illegal,  the  officers  who  took  appointment  of  another,  or  that  there 

Krt  in  it  are  not  per8ona^yh'a&/e,  unless  is  any  question  as  to  the  title  to  the 

th  malice  and  want  of  probable  cause  office  between  the  relator  and  one  actu- 

be  shown.     Harman  v.  Tappenden,  3  ally  occupying  the  position  from  which 

Espin.  278 ;   b.  c.  1  East,  555 ;   Fergu-  he  has  been  removed,  the  person  wrong- 

mm  V.  Earl  of  Kinnoul,  9  CI.  &  F.  289.  fully  removed  is  entitled  to  compel  a 

Jurudiction  as  to  the  election  and  reinstatement  by  mandamus.    People  v. 
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courts  will  not  at  the  instance  of  a  person  out  of  possession  of  an 
office  try  the  title  thereto  by  mandamus,  but  will  leave  the  party  to 
his  remedy  by  writ  of  quo  warranto,  has  reference  only  to  public 
officers  created  by  law,  and  is  not  applicable  to  mere  clerks  or  em- 
ployees who  are  unlawfully  removed  from  their  positions  by  superior 
authority.  Consequently,  when  the  person  who  has  been  wrong- 
fully removed  is  an  employee  and  not  a  public  officer,  his  remedj 
is  by  mandamus  and  not  by  quo  warranto,  although  the  position  may 
have  been  filled  by  the  appointment  of  another  person  since  his  re- 
moval.' So,  too,  under  a  statute  which  expressly  declares  that  if 
a  person,  e.  g.,  a  veteran,  be  wrongfully  removed  without  notice  and 
a  hearing,  he  shall  be  entitled  to  a  remedy  by  mandamus  for  right- 
ing the  wrong,  his  remedy  is  by  mandamus  and  not  quo  warranto, 
although  the  office  may,  after  his  removal,  have  been  filled  by  the 
appointment  of  another  person  to  it.'  But  the  granting  of  the  writ 
of  mandamus  is  within  the  judicial  discretion  of  the  courts,  and  if 
a  person  has  been  wrongfully  removed  from  public  office  or  employ- 
ment, he  must  seek  reinstatement  promptly,  and,  if  he  delays  doing 
so,  his  action  may  amount  to  laches  which  will  deprive  him  of  any 
right  to  relief  by  mandamus,^ 

Kearney,  44  N.  Y.  App.  Div.  449,  aff'd  need  not  be  made  a  party.  People  v. 
161  N.  Y.  648.  Scannell,  63  N.  Y.  App.  Div.  243. 

Illinois,  In  a  proceeding  by  manr  •  Kenneally  v.  Chicago,  220  111.  485 ; 
damns  to  restore  an  officer  wrongfully  Hill  v.  Mayor  of  Boston,  193  Mass.  569 ; 
removed  from  office,  the  question  of  Taylor  v.  Bayonne,  57  N.  J  L.  376; 
title  may  be  raised  so  far  as  may  be  People  r.  Justices,  78  Hun  (N.  Y.),  334 ; 
necessary  to  justify  the  issuance  of  the  People  v.  Palmer,  3  N.  Y.  App.  Div. 
writ,  diicago  v.  People,  210  111.  84 ;  389 ;  People  v,  Collis,  6  N.  Y.  App.  Div. 
rev'g  111  111.  App.  594  467 ;    People  v.  McCartney,  28  N.  Y. 


IN.    1.   ADD. 

V.  McAdoo,  98  N.  Y.  App.  Div.  312;  People  v'.  Stuigis,  82  N.  Y.  App.  Div. 
People  V.  Hamilton,  98  N.  V.  App.  Div.  580 ;  People  v.  Maxwell,  87  N.  Y.  App. 
59.     See  also  People  v.  Kearney,  44   Div.  391.    In  A'eu?  York,  when  there  is 


N.  Y.  App.  Div.  449,  450,  affM   161  no  statutory  limitation  of  the  period 

N.  Y.  648;  People  v.  Hayes,  106  N.  Y.  within  which  mandamus  may  be  ap- 

App.  Div.  563.  plied  for,  the  statutory  four  months 

'  People  V.  Dalton,  158  N.  Y.  204,  limitation    applicable    to   rertUfrari   is 

aflf'g  34  N.  Y.  App.  Div.  6 ;    People  v.  applied  thereto  by  analogy.    People  v. 

Tracy.  35  "    "    ^         '^'      ^-^      ""   '  '      '        -«  tt  ._   ,xr   .^  ^    oo..t,_._,_ 

to  entitle 
mus  under 


It 

243';  People  v.  Dobbs  Ferry,  63*  N.  Y.  on  the  ground  that  the  abolition  of  an 
App.  Div  276;  Matter  of  Jones  v.  office  of  position  was  onlv  pretended 
Wilcox,  80  N.  Y.  App.  Div.  167.  If,  and  not  in  good  faith  and  tlie  disohaiige 
however,  the  appointment  of  the  pres-  of  a  veteran  conseauently  illegal,  a 
ent  incumbent  is  only  temporary,  he  dday  that  is  explained  by  the  fact  that 
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§  488.  Certiorari.  —  As  pointed  out  hereafter,*  the  writ  of  cer- 
iiarari  is,  at  common  law,  only  addressed  to  inferior  courts  and 
officers,  exercising  judicial  pow^er,  to  review  acts  which  are  judicial 
in  their  nature  and  not  merely  ministerial.  But  in  the  administra- 
tion of  civil  service  laws,  it  has  been  held  that  many  acts,  although 
involving  the  exercise  and  discretion  of  judgment,  are  legislative 
or  executive  in-  their  nature,  rather  than  judicial  or  qiuisi  judicial, 
and  therefore  are  not  reviewable  by  certiorari.  Thus,  certiorari 
will  not  lie  to  review  the  determination  of  the  municipal  civil  ser- 
vice commission  in  classifying  positions  in  the  public  service,^  or 
in  prescribing  the  method  of  examination  and  reaching  an  opinion 
as  to  the  qualification  and  standing  of  applicants  for  office  or  em- 
ployment,' or  the  appointment  of  an  officer  under  the  civil  service 
acts  and  rules  formulated  pursuant  thereto.*  Under  similar  princi- 
ples, if  the  incumbent  of  an  office  or  position  is  subject  to  removal 
at  the  pleasure  of  the  appointing  power,  the  act  of  removal  is  ad- 

the  removed  officer  had  no  reason  to  moved  officer  must  demand  reinstate- 
doubt  that  the  position  had  been  in  ment  of  the  deceased's  successor,  before 
good  faith  abolisned,  does  not  consti-  applying  for  mandamus.  People  v, 
tute  laches.  Matter  of  McDonald,  34  Welde,  61  N.  Y.  App.  Div.  581.  See 
N.  Y.  App.  Div.  512.  Delay  for  four  also  State  v.  Slick,  86  Ind.  501.  In  New 
and  one  half  months  in  applying  for  York,  a  i)roceeding  by  mandamus  to 
mtmdamus  pending  decision  by  the  compel  reinstatement  does  not  abate 
courts  of  similar  question  in  other  ac-  by  tlie  resignation,  removal  or  expira- 
tions, held  not  to  constitute  laches  re-  tion  of  the  term  of  the  defendant.  Peo- 
quiring  the  denial  of  the  application,  pie  v.  Best,  187  N.  Y.  1.  But  upon  any 
People  V.  Lantry,  48  N.  Y.  App.  Div.  of  these  events  occurring,  the  proceed- 
133.  But  the  mere  fact  that  the  re-  ing  must  be  expressly  continued  against 
moved  officer  is  informed  that  the  law  the  successor  in  office  by  making  him  a 
is  unsettled  and  that  some  applications  party  to  it.  People  v.  Morton,  156  N.  Y. 
are  pending  undetermined  is  not  in  136. 

itiwlf  sufficient  to  excuse  a  delay  of  *  Pot^,  chapter  on  Certiorari, 
nine  months  in  appl3ring  for  maTM^amii^.  '  People  v.  Mc  Williams,  185  N.  Y. 
People  V.  Keating,  49  N.  Y.  App.  Div.  92,  rev'g  100  N.  Y,  App.  Div.  176; 
123.  See  also  Matter  of  Murphy  v.  People  v.  Burt,  65  N.  Y.  App.  Div.  157, 
Keller,  61  N.  Y.  App.  Div.  145;  People  aff'd  170  N.  Y.  560. 
V.  Greene,  87  N.  Y.  App.  Div.  346.  If  *  People  v.  Roosevelt,  19  N.  Y.  App. 
an  appeal  from  the  removing  power  to  Div.  431.  See  also  People  v.  Lindblom, 
a  higher  board  or  officer  is  provided  by  182  III.  241;  State  v.  Harrison,  141 
statute,  a  person  wrongfully  removed  Mo.  12.  Even  if  it  be  assumed  that 
must  take  an  appeal  before  applying  certiorari  would  lie  to  review  the  action 
for  mandamus  to  compel  reinstate-  of  an  examining  board,  a  candidate 
ment.  People  v.  White,  59  N.  Y.  App.  who  has  not  been  placed  upon  the  eli- 
Div.  17.  gible  list  cannot  bnng  before  the  court 
In  Louisiana,  it  has  been  held  that  the  records  of  the  other  applicants  used 
before  a  dismissed  police  officer  can  by  the  commissioners  in  rating  such 
maintain  mandamus  to  compel  the  other  applicants.  These  have  nothing 
police  board  to  reinstate  him,  ne  must  to  do  with  the  action  of  the  commis- 
show  that  he  has  exhausted  his  l^al  sioners  in  rating  the  unsuccessful  can- 
remedies  before  the  board  by  applying  didate.  People  v.  Roosevelt,  19  N.  Y. 
foranew  trijJ.    State  v.  Board  of  Police  App.  Div.  431. 

Com'rs,  113  La.  424.    If  the  head  of  de-        *  Attorney-General  v.  Northampton, 

partment  who  has  wrongfully  exercised  143  Mass.  589. 
the  power  of  removal  heis  died,  the  re- 
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ministrative,  does  not  involve  the  exercise  of  judicial  functions,  and 
cannot  be  reviewed  by  certiorari.^  This  rule  is  applied,  although 
the  discretion  of  the  removing  power  is  only  to  be  exercised  for  cause 
and  according  to  a  procedure  which  does  not  involve  notice  and  a 
hearing.  Thus  certiorari  will  not  lie  to  review  a  removal,  although 
by  statute  such  removal  can  only  be  made  after  the  reasons  therefor 
have  been  stated  in  writing  and  filed  with  the  head  of  the  depart- 
ment, and  the  person  so  removed  given  an  opportunity  to  make 
explanation,'  or  where  the  removal  is  required  to  be  for  cause  and 
notice  of  the  cause  given  to  the  person  removed.'  But  when  by 
statute  or  by  implication  of  law,  the  power  of  removal  can  only  be 
exercised  for  cause  and  after  a  hearing,  the  proceeding,  although 
an  exercise  of  an  administrative  power,  is  judicial  in  its  nature,  and 
as  a  necessary  consequence  it  is  subject  to  review  by  certiorari,^ 

§  489.  Actions  by  Taxpayers.  —  If  an  officer  be  appointed  with- 
out a  previous  determination  of  his  merit  and  fitness  by  competitive 

*  People  V.  Hubbell.  38  N.  Y.  App.  64  N.  Y.  App.  Div.  209 ;  People  v. 
Div.  194 ;  People  v.  Guilfoyle.  65  N.  Y.  Hayes.  106  N.  Y.  Apj).  Div.  563.  But 
App.  Div.  498.  The  fact  that  the  re-  it  has  been  said  that  if  the  statute  re- 
moving power  has  preferred  diaries  quires  a  hearing,  but  the  person  is  re- 
against,  and  given  notice  and  a  hearing  moved  without  a  hearing,  the  proper 
to  an  officer  who  is  removable  at  pleas-  remedy  is  by  mandamus,  and  that  it  is 
ure,  does  not  entitle  the  removed  officer  only  where  a  hearing  has  been  had  and 
to  certiorari  to  review  the  proceedings,  a  cletermi nation  made  that  the  officer 
People  V.  Guilfoyle,  65  N.  Y.  App.  Div.  should  be  removed  for  cause  that  the 
498 ;  People  v.  Simonson,  66  N.  Y.  App.  remedy  is  by  certiorari.  People  v. 
Div.  18.  Hayes,  106  N.  Y.  App.  Div.  563. 

'  People  V.  Brady,  166  N.  Y.  44,  Illinois.  Certiorari  will  lie  to  review 
rev'g  53  N.  Y.  App.  Div.  279 ;  People  the  proceedings  of  the  ci\nl  service  com- 
V.  Gleason,  63  N.  Y.  App.  Div.  435 ;  missioners  in  removing  a  police  patrol- 
People  V.  Hynes,  101  N.  Y.  App.  Div.  man  from  office,  although  onl^ personal 
453;  People  v.  Woodbury,  112  N.  Y.  and  not  property  rights  are  involved. 
App.  Div.  79;  People  v.  Woodbury,  Powell  t?.  BuUis,  221  111.379;  Blake  ». 
1 14  N.  Y.  App.  Div.  188.  Lindblom,   225    111.   555 ;    Chicago  v. 

»  Matter  of  Carter,  141  Cal.  316.    If  Condell,    224    111.  595;    8.  c.    124    III. 

a  statute  provides  that  a  person  dis-  App.  64;  Chicago  v.    Bullis,    124    111. 

charged    from    office    or   employment  App.  7 ;  Chicago  v.  Gillen,  124  III.  App. 

"shall  have  the  right  to  sue  out  a  writ  210. 

of  certiorari  or  other  appropriate  rem-  But  if  the  legislature  in  providing 
edy"  to  review  his  discnarge,  this  does  that  removals  shall  only  be  for  cause 
not  give  him  the  right  to  certiorari  after  notice  and  a  hearing  has  also 
when  the  discharge  does  not  involve  provided  that  the  determination  of 
any  judicial  or  quasi  judicial  action,  the  removing  power  shall  be  final, 
Certiorari  is  not  "the  appropriate  certiorari  will  not  lie  to  review  a  re- 
remedy."  People  V.  Woodbury,  112  moval.  People  w.  Ham,  59  N.  Y.  App. 
N.  Y.  App.  Div.  79.  Div.   314;   People  v.  Peck,  73  N.  Y. 

*  Gill  V.  Brunswick,  118  Ga.  85;  App.  Div.  89.  Laches  held  to  h&r  right 
Tibbs  V.  Atlanta,  125  Ga.  18;  Merrick  to  apply  for  cer^roran'.  Chicago  v.  Con- 
V.  Township  Board  of  Arbela,  4 1  Mich,  dell,  224  111.  595 ;  Heaney  v.  Chicago, 
630;  State  v.  Slover,  113  Mo.  202;  117  111.  App.  405;  Glon  v.  Newark 
People  V.  Nichols.  79  N.  Y.  582,  rev'g  Police  Com'rs,  72  N.  J.  L.  131. 

18  Hun  (N.  Y.),  539;  People  v.  Flood, 
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examination,  as  prescribed  by  statute  an  action  may  be  maintain 
under  the  legblation  of  New  York,  by  a  taxpayer  of  the  city 
enjoin  the  city  from  pajring  his  salary.^  But  even  under  a  stat 
which  confers  upon  a  taxpayer  the  right  to  restrain  the  paym 
of  salaries  of  officers  appointed  in  violation  of  the  civil  ser\ 
law,  a  taxpayer's  action  will  not  he  when  the  ground  of  compla 
is  that  although  the  appointments  are  valid  in  form,  they  are 
valid  in  fact.  The  proper  procedure  to  determine  title  to  oflScc 
by  quo  vmrranto,  and  if  a  person  holds  office  by  virtue  of  a  regu 
and  presumptively  valid  appointment  in  the  civil  service  made 
.compliance  with  every  requirement  of  the  letter  of  the  law,  a 
the  appointment  is  attacked  on  the  ground  that  the  appar 
regularity  is  merely  fraudulent  and  colorable,  a  taxpayer's  act 
to  restrain  the  payment  of  salary  cannot  be  maintained  under 
statute  because,  the  title  of  the  office  being  held  by  a  presun 
tively  valid  appointment,  the  question  of  that  title  is  necessai 
involved,  and  a  remedy  must  be  obtained  by  quo  warranto.^ 

^  Rogers    v.    Common    Council    of  that  the  right  of  a  taxpayer  to  reeti 

Buffalo,  123  N.  Y.  173;  Peck  v.  Bel-  the  payment  of  salanes  shall  not 

^lap,  130  N.  Y.  394.    As  to  remedy  of  limited  or  denied  because  of  any  c 

citizen  and  taxpayer,  see  vostf  chapter  sification  of  the  office  as  exempt. 

on  Remedies.    In  New  York,  it  was  held  New  York  Civil  Service  Law  (La 

that  if  the  mayor  of  a  city  classified  a  1900,  chap.  195),  §  27. 
position  as  exempt  from  examination,        '  Greene  v.  Knox,  175  N.  Y.  A 

when,  under  the  statute,  it  was  not  aff'g  76  N.  Y.  App.  Div.  405.    An  < 

property  exempt,  his  act,  though  void-  ployee  of  a  city,  or  a  public  officer,  c 

able,  was  not  void;    and  the  remedy  not  maintain  an  equitable  action 

of  a  citizen  was  to  compel  a  correct  restrain  the  appointing  powers  of 

classification  by  mandamus,  or,  in  some  city  from  discnarging  nim  before 

cases,  by  certiorari,  and  not  by  a  tax-  expiration  of  his  term  of  service.    I 

payer's  action  te  restrain  the  payment  ler  v,  Warner,  42  N.  Y.  App.  Div.  2 

of  salary.    Chittenden  v,  Wurster,  152  Palmer  v.  Board  of  Education,  47  N. 

N.  Y.  345,  rev'g  14  N.  Y.  App.  Div.  App.  Div.  547.    See  also  Delahantj 

483.    But    this    rule   has    now    been  Warner,  75  IlL  185. 
changed  by  a  statute  which  declares 
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§  500  (258).  Oommon-Law  BeqniaiteB  of  a  Valid  Oorporate 
Meeting.  —  As  respects  their  mode  of  action ,  municipal  corporations 
in  this  country  are  of  tioo  general  classes.  In  the  one,  as  in  the  organ- 
ization of  iovyns  in  the  New  England  States,  heretofore  adverted  to, 
qU  of  the  qvdlified  inhabitants  meet,  act,  and  vote  in  person.^  In 
the  other,  which  is  the  kind  that  prevails  generally  throughout  the 
States,  and  even  in  many  of  the  larger  places  in  New  England,  the 
aifairs  of  the  town  or  city  are  administered  by  a  select  or  represent 
iaiive  body,  usually  denominated  the  council,  and  which  is  elected 


AnUf  chap.  ii.  §  40. 
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by  the  qualified  voters  of  the  incorporated  place,  not  assembled  to- 
gether in  a  meeting,  but  at  an  election,  where  each  elector  votes 
separately  and  by  ballot.' 

§  501  (259).  Corporate  Meednga.  —  The  latter  class  of  corpora- 
tions is  properly  municipal.  The  former  cUlss  b  not  so  strictly 
municipal  as  it  is  public  in  its  character.^  Where  there  is  a  council 
or  governing  body,  the  inhabitants  or  voters,  in  their  natural  capacity, 
have  no  power  to  act  for  or  to  bind  the  corporation,  but  the  corpora- 
tion must  act,  and  can  be  bound  only  through  the  medium  of  this 
body.  Therefore,  authorized  acts  done  by  the  council  are  not  their 
acts,  but  those  of  the  corporation.  The  council  is  a  body  which  is 
constantly  changing;  it  is  simply  the  agent  of  the  corporation.  But 
its  members,  it  has  been  well  observed,  are  not  only  not  the  munici- 
pal corporation,  but  are  not  even  a  corporation.'  Whether  the  cor- 
poration be  of  the  one  class  or  the  other,  its  affairs  must  be  transacted 
at  a  corporate  mseting,  in  the  one  case  of  the  qualified  inhabitants, 
and  in  the  other  of  the  members  of  the  council  or  governing  body, 
duly  convened  at  the  proper  time  and  place,  and  upon  due  notice 
in  cases  where  notice  is  requisite.*  It  is  a  well-settled  rule  that  when 
municipal  councils  or  boards  of  any  kind  are  called  upon  to  perform 
legislative  acts  or  acts  involving  discretion  and  judgment  in  admin- 
istering the  public  affairs,  they  can  only  act  at  authorized  meetings 
duly  held.  The  council  or  board  must  meet  and  act  as  a  board  or 
council.  The  members  cannot  make  a  valid  determination  binding 
upon  the  corporation  by  their  assent  separately  and  individually 
expressed.* 

*  Ante,  chap.  ii.  §§  40  e<  seq, ;  chap.  Dist.,  99  Iowa,  435 ;  Paola  &  F.  R.  R. 
xi.  {§  370  et  seq,  Co.  v,  Anderson  County,  16  Kan.  309 

'  Ante,  chap.  i.  §  15;  chap.  ii.  §§  34,  Alkman  v.  School  Dist.,  27  Kan.  129 

35  and  note.  Mincer  v.  School  Dist.,  27  Kan.  253 

'  Regina  v.  Paramore,  10  Ad.  &  EL  McNolty  v.  Morse  School  Directors,  102 

286.    See  Rc^rina  v.  York,  2  Q.  B.  850 ;  Wis.  261 ;  State  v.  Steele,  106  Wis.  475 ; 

Lichfield  v,  Simpson,  8  Q.  B.  65,  73 ;  Kieimenhagen  v.  Dixon,  122  Wis.  526. 

ante,  $  59.     The  Municipal  Corpora-  ''If  all  the  members  shoidd  sign  a  wrU- 

tions  Act,  1882,  i  10.  expressl^r  provides  ing  declaring  their  assent  to  a  proposed 

that  "the  council  snail  exercise  all  the  ordinance,  without  other  formality,  the 

powers  vested  in  the  corporation  by  ordinance  would  not  be  adopted,  be- 

this  act  or  otherwise."    fiost,  §§  506,  cause  no  legislative  action  was  taken; 

511.  and  the  presiding  officer  could  not  as- 

*  Dey  V.  Jersey  City,  19  N.  J.  Ea.  certain  the  will  of  the  board,  and  de- 
412;  Baltimore  v.  Poultney,  25  Ma.  clare  the  same,  from  non-legislative 
18;  Kieimenhagen  v.  Dixon,  122  Wis.  action  of  that  character,  however  con- 
526.  elusive  such  evidence  might  be  of  the 

*  Harrington  v.  Liston  Dist.  Tp.,  individual  wishes  of  the  members." 
47  Iowa,  11;  Young  v.  Black  Hawk  Per  Walker,  J.,  in  Attorney-General  v. 
County,  66  Iowa,  460 ;  Cedar  Tp.  In-  Remick,  73  N.  H.  25.  See  also  Cleve- 
dependent  School  Dist.  v.  Wirtner,  85  land  Cotton  Mills  v,  Cleveland  Coun^ 
Iowa,    387 ;     Forcum    v,    Montezuma  Com'rs,  108  N.  Car.  678. 
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S  502  (260).  BeqnifliteB  of  a  VaUd  Oorporata  Meeting  of  tbe  Old 
■wgiuii  Municipal  OorporationB.  —  In  England,  prior  to  the  ( jen- 
eral  Municipal  Corporations  Act  of  1835,'  the  requisites  of  a  valid 
corporate  meeting  depended  upon  the  constitution  of  the  particular 
corporation  under  its  charter,  or  prescriptive  usage.  To  constitute  a 
corporate  assembly  there  must  at  common  law  be  present  the  mayor 
or  other  head-officer  (he  being  considered  an  integrcU  part  of  the 
corporation,'  in  whose  absence  no  valid  corporate  act  could  be  done), 
a  majority  of  the  members  of  each  select  or  definite  class  (these 
classes  being  also  considered  integral  parts),  and  sorne  members  of 
the  indefinite  body  (indefinite  in  point  of  numbers)  usually  styled 
the  conunonalty,  and  of  each  of  the  indefinite  classes  if  there  be 
more  than  one.'  If  there  be  no  indefinite  class,  and  the  governing 
body  consist  of  a  select  or  definite  class,  the  common-law  requisite 
of  a  valid  corporate  assembly  is  that  a  majority  of  the  select  class 
must  be  present;  and  if  there  be  more  than  one  such  class,  then  a 
majority  of  each  of  the  select  classes  of  which  the  corporation  is  con- 
stituted; and  the  presence  of  the  mayor  at  a  select  assembly  of 
this  kind  is  not  necessary,  unless  it  is  expressly  required/  But 
where  a  common  council  exists  (which,  in  contemplation  of  the  an- 
cient law,  is  a  meeting  of  the  body  at  large,  or  those  of  them  who 
thought  proper  to  attend,  or  were  considered  by  their  fellow  freemen 
the  men  best  fitted  to  attend),  though  such  council  has  become  a 
select  or  definite  class,  there  the  presence  of  the  mayor  or  head  pre- 
siding officer  is  necessary  to  a  valid  assembly,  though  such  presence 
be  not  required  by  the  charter.* 

{  503  (261 ).  Same  Subject.  —  A  majority  of  each  definite  pari 
means  a  majority  of  the  number  of  members  of  which  that  part  con- 
sists, not  merely  a  majority  of  the  existing  members  of  the  part; 
but  if  the  act  is  to  be  done  by  an  indefinite  body  alone,  it  is  valid  if 
done  at  a  meeting  duly  convened,  although  but  a  small  fraction  of 
the  whole  body  at  large  be  present.  But  while  the  presence  of  a 
majority  of  each  definite  integral  part  was  necessary  to  a  valid  cor- 
porate meeting,  yet  it  is  settled  law  that  a  majority  of  those  present, 
when  legally  assembled,  will  bind  the  rest.*    Not  only  did  the  law 

*  Ante,  chap.  Hi,  S§  53  ef  seq.  Rex  v.  Morris,  4  East,  26  ;  Rex  v.  Bell- 

■  Ante,  chap.  iii.  §  53.    Further  as  to  ringer,  4  Term  R.  810;    Rex  v.  Miller, 

mayor^  see  ante,  chap,  xi.,  relating  to  6  Term  R.  277;    Rex  v.  Vario,  Cowp. 

Municipal  Elections  and  Officers,  {  387.  250;  Rex  v.  Monday,  Cowp.  530. 
'  Willc.  52,  53,  66 ;  Rex  v,  Atkins,  3        «  See  authorities  cited  in  the  last 

Mod.  3 ;  1  Rol.  Abr.  514 ;  Rex  v.  Carter,  note. 

Cowp.  59 ;  Rex  v.  Smart,  4  Burr.  2143 ;        »  Willc.  67. 

Rex  V.  Gaborian,  11   East,  87,  note;        *  Rex  v,  Bellringer,  4  Term  R.  810» 
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of  the  old  corporations  in  England  require  the  presence  of  a  majority 
of  the  members  of  each  definite  integral  part,  but  it  went  to  the 
extreme  length  of  holding  that  where  the  presence  of  the  mayor 
was  necessary,  he  must  be  the  legal  mayor,  and  if  he  be  merely  an 
officer  de  facto,  and  afterwards  be  ousted  on  quo  warranto,  all  corpo- 
rate acts  done  under  the  sanction  of  his  office  are  voidable.*  By 
reason  of  the  change  in  the  constitution  of  municipal  corporations 
in  England,  wrought  by  the  Corporations  Act  of  1835,  many  of  the 
rules  respecting  corporate  meetings  are  no  longer  applicable,  though, 
as  we  shall  see,  some  of  them  still  are.  Under  that  statute  the  cor> 
poration  acts,  and  can  only  act,  through  the  council ;  and  it  is  pro- 
vided that  all  questions  shall  be  decided  by  a  majority  of  all  the 
councillors  present,  including  questions  of  adjournment;  that  one* 
third  part  of  the  number  of  the  whole  council  shall  be  a  quorum ;  that 
the  mayor,  if  present,  shall  preside,  and  if  absent,  that  a  presiding 
officer  shall  be  chosen,  who  shall  have  a  second  or  casting  vote.* 

{  504  (262).  Notice  of  Oorporata  Meetings  at  Oommon  Law,  and 
under  the  gngH«h  Municipal  Oorporations  Act.  —  Due  notice  of  the 
time  and  place  of  a  corporate  meeting  is,  by  the  English  law,  essen- 
tial to  its  validity,  or  its  power  to  do  any  act  which  shall  bind  the 
corporation.  Respecting  notice,  the  courts  in  England  adopted  cer- 
tain rules,  which,  since  they  form  the  basis  of  much  of  the  statute 
law  in  this  country  upon  the  subject,  and  have  in  the  main  been 
followed  by  our  courts,  and  are  founded  on  reason,  may  advan- 
tageously be  here  mentioned.  All  corporators  are  presumed  to  know 
of  the  days  appointed  by  the  charter,  statute,  usage,  or  by-laws,  for 
the  transaction  of  particular  business,  and  hence  no  notice  of  such 
meeting  for  the  transaction  of  such  business  is  necessary,  or  for  the 

and  caaes  cited ;  Rex  v.  Miller,  6  Term  pality,  2  La.  An.  527 ;  Kingsbury  v. 
R.  277;  Rex  v.  Monday,  Cowp.  530,  Quincy  School  District,  12  Met.  (Mass.) 
531,  538;  Rex  v,  Devonshire,  1  Bam.  99;  Damon  v.  Granby,  2  Pick.  345, 
ft  Cr^s.  609 ;  Rex  v.  Bower,  1  Bam.  &  355 ;  Coles  v.  Trustees,  &c.  of  Williams- 
Cress.  492 ;  Rex  v.  May,  4  Bam.  &  Ad.  burg,  10  Wend.  (N.  Y.)  658 ;  Rex  v. 
843 ;  Rex  v,  Headley,  7  Bam.  &  Cress.  Greet,  8  Bam.  &  Cress.  363:  Queen  v. 
496;  Willc.  216,  pi.  546;  Blackett  v.  Bamhart,  7  Upper  Can.  L.  J.  103; 
Blizsard,  9  Bam.  &  Cress.  851 ;  Rogers,  Queen  v.  Murray,  1  Upper  Can.  L.  J. 
In  re,  7  Cow.  (N.  Y.)  526;  /&.,  note  o,  n.  s.  104 ;  2  Kent  Com.  293 ;  Angell  & 
764 ;  Willcocks,  In  re,  7  Cow.  (N.  Y.)  Ames  Corp.  §  501 ;  Launtz  v.  People, 
402,  and  note  462, 463 ;  Young  v.  Buck-  113  111.  137. 

ingham,  5  Ohio,  485,  489;    Buell  v.        *  Rex  v.  Carter,  Cowp.  59;    Rex  v. 

Buckingham,  16  Iowa,  284,  and  cases  Hebden,  Andr.  391 ;    Rex  v,  Dawes,  4 

dted ;   State  v.  Deliesseline,  1  McCord  Burr.  2277,  2279 ;  Willc.  54.  55. 
(S.  Car.),  52 ;  State  v.  Huggins,  Harper        *  5  and  6  Wm.  IV.  chap.  Ixxvi.  §  69 ; 

(S.  Obo'.),  L«aw,  94 ;   Booker  v.  Young,  Rawlinson   on  Com.    (5th   ed.)    136; 

12  Gratt.  (Va.)  303,  approving  Willc.  anle,  chap.  iii.  Sf  53,  55;   English  Mu- 

216,  pL  546;    Labourdette  v.  Afunici-  nicipal  Corporations  Act,  1882,  {  21. 
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transaction  of  the  mere  ordinary  affairs  of  the  corporation  on  such 
days;  yet  if  it  is  intended  to  proceed  to  any  other  act  of  importance, 
a  notice  is  necessary,  the  same  as  at  any  other  time. 

§  505  (264).  Beqniflites  of  Notice  at  Oommon  Law;  Time  and 
Place  ;  Waiver.  —  The  notice  must  state  the  time  of  meeting,  and 
the  place,  if  it  be  not  the  usual  place.  It  is  not  necessary  to  state  what 
business  is  to  be  done,  when  the  meeting  relates  only  to  the  ordinary 
affairs  of  the  corporation ;  but  when  it  is  for  the  purpose  of  electing 
or  removing  officers,  passing  ordinances,  and  the  like,  the  fact  should 
be  stated,  so  that  members  may  know  that  something  more  than  the 
usual  routine  of  business  will  be  transacted.  Such  great  importance 
is  attached  to  notice  that  it  can  otily  be  waived  by  universal  consetU; 
i)ut  if  every  member  of  a  select  body  be  present  at  a  regular  or  stated 
meeting  or  at  a  special  meeting,  they  may,  if  every  one  consents,  but 
not  otherwise,  transact  any  business,  ordinary  or  extraordinary, 
though  no  notice  was  given,  or  an  insufficient  notice,  but  the  una^ 
nimity  of  consent  should  plainly  appear  from  their  recorded  declara^ 
tion,  acts,  or  conduct.  This  unanimity  is  only  necessary  in  order  to 
enter  upon  the  business;  once  commenced,  the  usual  rules  which 
govern  the  body  and  its  actions  apply.  It  is  to  be  observed  that  the 
foregoing  rules  are  not  applicable  where  they  are  in  conflict  with  the 
charter;  and  hence,  if  this  imperaiively  requires  a  special  notice,  it 
cannot  be  waived,  even  by  consent  of  all.  The  guild  hall  is  the 
proper  place  for  the  meeting;  if  there  be  none,  the  meeting  should 
be  at  the  usual  place ;  and  if  at  any  other  place,  it  should  be  stated, 
to  prevent  fraud  or  surprise.  Acts  done  at  an  unusual  place  will  be 
closely  scrutinized.* 

§  506  (265).  Notice  under  KngUsh  Act.  —  By  the  English  Muni- 
cipal Corporations  Act,^  the  subject  of  meetings,  stated  and  special, 

*  Authorities  in  support  of  the  last  pp.  145-173.    Formerly  the  rule  that 

and  two  preceding  sections  of  the  text :  wnere  notice  was  necessary  every  mem- 

Willc.  chap.  i.  i^42et  seq. ;  Rex  v.  Hill,  ber  must  be  notified,  was  applied  only 

4  B.  &  C.  441 ;  Hex  v.  Liverpool,  2  Burr,  to  the  case  of  definite  bodies,  out  it  has 

723 ;    liex  v.  Doncaster,  2  Burr.  738 ;  more  recently  been  declared  to  be  ap- 

Rex  V.  Theodorick,  8  East,  545 ;  Rex  v.  plicable  to  both  select  and  indefinite 

May,  5  Burr.  2682 ;    Rex  v.  Oxford,  bodies  of  public  corporations.    Rex  v. 

Palm.  455 ;    Rex  v.  Grimes,  5  Burr.  Langhome,  4  Ad.  &  El.  538.    See  also 

2601 ;  Kynaston  r.  Shrewsbury,  2  Stra.  Rex  v.  Faversham  Fishermen's  Co.,  8 

1051 ;    Musgrove  v.  Ne\'ison,   1   Stra.  Term.    R.    356,    per    Lord    Kenyon, 

584 ;   s.  c.  2  Ld.  Raym.  1359 ;   Rex  v.  arguendo. 

Mayor   of    Shrewsbury,    Cases    temp.        *  5  and  6  Wm.  IV.  chap.  IxxvL  $  69 ; 

Hardw.  147 ;  Smyth  v."Darley.  2  House  arUe,  §§  53,  55 ;  Consolidated  Act,  1882, 

of  Lords  Cases,  789 ;    Grant  on  Corp.  §  22. 
154-156;    Glover  on  Corp.  chap.  viii. 
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and  the  notice  and  summons  required  are  made  matter  of  express 
regulation.  It  provides  for  every  borough  or  city  four  quarterly 
meetings  of  the  council  in  each  year,  to  be  held  at  a  fixed  date.  No 
notice  of  the  business  to  be  transacted  at  these  quarterly  meetings  is 
necessary;  but  three  days'  notice y  by  posting  on  or  near  the  town 
hall,  is  required  of  the  time  and  place  of  every  intended  meeting. 
Power  is  given  to  the  mayor  to  call  special  meetings,  or,  on  his  re- 
fusal, to  five  members  of  the  council,  in  which  case  the  notice  on 
or  near  the  town  hall  shall  state  therein  the  business  proposed  to  be 
transacted  at  such  meeting,  and  in  every  case  a  summons  (in  addi- 
tion to  the  notice)  must  be  left  at  the  usual  place  of  abode  of  every 
member  of  the  council,  or  at  the  premises  occupied  by  him,  in  re- 
spect of  which  he  is  enrolled  as  a  burgess,  at  least  three  clear  days 
before  the  meeting,  and  no  business  can  be  transacted  not  specified 
in  the  summons.  Power  to  adjourn  meetings  is  expressly  conferred 
upon  the  council  by  the  same  section.* 

§  507  (266).  New  Kngland  Town  Meetings  ;  Notice  and  Ad- 
journment. —  In  New  England  the  inhabitants  are  required  to  be 
notified  or  warned  of  town  meetings.  The  requisites  of  such  notice, 
and  manner  of  giving  it,  are  prescribed  by  statute.  The  provision 
is  quite  general  that  the  articles  or  matters  to  be  acted  upon  shall  be 
specified  or  inserted  in  the  notice  or  warrant.  The  courts  in  those 
States  concur  in  requiring  the  statute  as  to  notice  to  be  faithfully 
observed  by  the  officers  charged  with  the  duty  of  calling  meetings. 
Meetings,  to  be  valid,  must  be  warned  or  notified  according  to  law. 
The  rule  of  the  English  courts  applied  to  indefinite  corporate  bodies, 
that  if  all  are  present  notice  may,  by  unanimous  consent,  be  waived,^ 
is  not  regarded  as  applicable  to  the  town  meetings  of  New  England, 
and  hence  a  de  facto  meeting,  not  duly  notified,  though  attended  by 
all  the  voters  capable  of  attending,  is  not  a  valid  meeting,  and  its 
acts  are  void.^ 

*  In  construing  this  statute,  it  has  ster  Town  Council  v.  Court,  1  E.  &  E. 

been  held  that  where  the  meeting  is  an  770 ;  Regina  v.  Whipp,  4  Queen's  Bench, 

adjovmed  quarterly  meeting,  notice  is  141 ;  ante^  §  501,  note. 

necessary  as  to  any  business  which  loas  *  Rex  v.  Theodorick,  8  East,  545; 

not  actually  entered  upon  at  the  general  anUj  $  40. 

or  regular  quarterly  meeting,  but  not  •  Hayward     v.     No.     Bridgewater 

otherwise;    and  hence,  a  coroner  can-  School  District,  2  Cush.   (Mass.)  419; 

not  be  elected  at  such  an  adjourned  Moor  v.  Newfield,  4  Me.  44 ;  Stoughton 

quarterly  meeting  without  the  notice  School  District  v.  Atherton,   12  Met. 

and  summons  wTiich  the  statute  re-  (Mass.)  105 ;   Little  v.  Merrill,  10  Pick, 

quires.   Regina  t?.  Grimshaw,  10  Queen's  (Mass.)  543;   Perry  v.  Dover,  12  Pick. 

Bench,  747, 755.  See  Regina  v.  Thomas,  (Mass.)  206;   Reynolds  v.  New  Salem, 

8  Ad.  &  El.  183;  Rex  v.  Harris,  1  Bam.  6  Met.    (Mass.)  340;    Congregational 

A,  Ad.  936.    As  to  notice.    Kiddermin-  Society  of  Bethany  v,  Sperry,  10  Conn. 
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§  508  (267).    Requisites  of  Notice  of   Town   Meeting:    Object  of 
Meeting.  —  It  13,  however,  sufficient  if  the  purpose  or  object  of  the 

200 ;   Bloomfield  v.  Charter  Oak  Bank,  A  tax  voted  at  a  meeting  not  legally 

121  U.  S.  121,  130;   Rand  v.  Wilder,  1  warned  is  iUdgalf  and  may  be  recovered 

Cush.  (Mass.)  294 ;  Stone  v.  Hamilton  back  if  the  party  did  not  pav  it  volun- 

School  Distnct,  8  Cush.   (Mass.)  592;  tarily.     Riaeout  v,  Dunstable  School 

Brewster  v.  Hyde,  7  N.  H.  206 ;  North-  District,  1  Allen   (Mass.)^  232.     So  it 

wood  V.  Barrington,  9  N.  H.  369 ;  Giles  may  be  recovered  back  if  the  assess- 

V.  Sanbomton  School  District,  31  N.  H.  ment  is  void.     Gerrv  v.  Stoneham,  1 

304;   Lander  v.  Smithfield  School  Dis-  Allen  (Mass.),  319;  Tobey  v.  Wareham, 

trict,  33  Me.  239;    Jordan  v.  Lisbon  2  Allen  (Mass.),  594;  jHisty  chapter  on 

School  District,  38  Me.  164.    SoinVcr-  Actions.   See  Ma««ac/it(«ett8  Act  of  1859, 

mont  it  has  been  decided  that  it  cannot  chap,  cxviii.,  limiting,  in  such  cases, 

be  shown,  by  parol,  to  validate  the  levy  the  plaintiff's  right  of  recovery  to  illegal 

of  tax  by  a  meeting  not  legally  warned,  excess  of  taxation, 

tnat  CM  the  legal  voters  of  the  district  Authority  to  the  clerk  to  call  and 

were  present  at  the  meeting.    Sherwin  warn  'Hhe  annual  meetings"  does  not 

V.  Bugbee,  17  Vt.  337;    distinguished  authorize  him  to  call  and  warn  special 

by  the  court  from  Rex  v.  Theodorick,  meetings;    and  the  acts  and  doings  of 

8  East,  545.    And  see  also  Hunt  v.  Nor-  a  special  meeting  thus  called  are  wholly 

wich  School  District,  14  Vt.  300 ;  Pratt  void.      Stoughton    School    District   v. 

V.  Swanton,  15  Vt.  147.     Requisites  of  Atherton,  12  Met.   (Mass.)  105.     And 

notice  and  sufficiency.    Wyley  v,  Wilson,  authority  "  to  warn  "  future  meetings 

44  Vt.  404.  does  not  authorize  hini  '*to  call"  such 

Under  the  legislation  of  Connecticut,  meetings.     Stone  v.  Hamilton  School 

although  it  is  held  that  the  right  to  call  District,  8  Cush.  (Mass.)  592. 

a  borough  meeting  for  any  lawful  pur-  As  to  proof  of  notice,  and  the  return 

pose  is  a  legal  rignt  of  every  freeman,  of  the  person  or  officer  making  the 

yet,  as  it  is  shared  with  all  other  free-  warning,  and  what  it  shall  show,  see 

men,  it  can  be  enforced  only  by  a  pro-  State  v.  Williams,  25  Me.  564 ;  Auburn 

ceeding  in  the  name  of  the  State.    Peck  v.  Union  Water  Power  Co.,  90  Me.  71 ; 

v.  Booth,  42Ck)nn.  271.    Butseepos^,  §S  and  the  Massachusetts  and  Maine  de- 

1527,  15i62,  1586.     "A  town  [in  Con-  cisions  therein  cited  and   commented 

necticut]  cannot  make  a  contract,  or  au-  on.     Christ's  tJhurcli  v.  Woodward,  26 

thorize  any  officer  or  agent  to  make  one  Me.  172 ;  Fossett  v.  Bearce,  29  Me.  523 ; 

in  its  behalf,  except  by  vote  in  a  town  Bearce  v.  Fossett,  34  Me.  575;    Jor- 

mectin^  duly  notified  or  warned ;   and  dan  v.  Lisbon  School  District,  38  Me. 

the  notice  or  warning  must  specify  the  164 ;   Perry  v.  Dover,  12  Pick.  (Mass.) 

matter  to  be  acted  on,  in  order  that  all  206 ;  Houghton  v.  Davenport,  23  Pick, 

the  inhabitants   (whose  property  will  (Mass.)   235;    Williams  v.  Lunenberg 

be  subject  to  be  taken  on  execution  to  School  Dist.,  21  Pick.  (Mass.)  75 ;  Briggs 

satisf^r  the  obligations  of  the  town)  may  v.    Murdock,    13    Pick.    (Mass.)    305 ; 

know  in  advance  what  business  is  to  to  Rand  v.  Wilder,  11  Cush.  (Mass.)  294 ; 

transacted  at  the  meeting.    If  the  sub-  Cardigan  v.  Page,  6  N.  H.  182 ;  State  v, 

ject  of  the  vote  is  not  specified  in  the  Donahay,  30  N.  J.  L.  404 ;  Hardcastle 

notice  or  warning,  the  vote  has  no  legal  v.  State,  27  N.  J.  L.  552 ;    Detroit  E. 

effect,  and  binds  neither  the  town  nor  R.  &  111.  R.  Co.  v.  Bearss,  39  Ind.  598; 

the  inhabitants.    No  one  can  rely  upon  McPike  v.  Parr,  51  Mo.  63 ;   French  v. 

a  vote  as  giving  him  any  rights  against  Edwards,  13  Wall.  511. 

the  town,  without  proving  a  sufficient  In  Sherwin  v.  Pkigbee,  17  Vt.  337, 

notice  or  warning  of  the  meeting  at  the  strict  view  is  held  that  the  notice  or 

which  the  vote  was  passed.    Reynolds  warning  mu^t  be  recorded  by  the  clerk. 

V.  New  Salem,  6  Met.  340;   Stoughton  If,  as  recorded,  the  time  for  which  the 

School  District  v.  Atherton,   12  Met.  meeting  was  to  be  holden  is  not  speci- 

105 ;  Moor  v.  Nev^^eld,  4  Me.  44 ;   Dil-  fied,  the  defect  cannot  be  supplied  by 

lonMun.Ck)rp.  §§266-268  [now  J  J  507-  parol    evidence    that    in    the    original 

509^.    Upon  this  point  the  statutes  and  warning  tlie  hour  for  the  meeting  was 

decisions  of  Connecticut  are  perfectly  named.   This  decision  was  not  put  up>on 

clear."    Per  Mr.  Justice  Gray,  Bloom-  the  ^und  that  tlie  statute  expressly 

field  V.  Charter  Oak  Bank,  121  U.  S.  reouired  the  warning  to  be  recorded 

129.  (wiiich  it  did  not),  but  upon  the  ground 
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meeting  can  fairly  be  understood  from  the  notice  or  warrant.*  And 
where  the  statute  requires  the  time  arid  place  to  be  stated  in  the 
notice,  its  requirements  must  be  observed,.and  there  can  be  no  legal 
meeting  unless  it  originally  assembles  at  the  prescribed  time  and 
place.  The  law  is  strictly  held  as  to  the  important  particulars  of 
time  and  place,  as  will  appear  by  the  illustrations  in  the  notes.* 

that  the  statute  intended  that  the  rec-  of  holding  the  meeting  must  be  defi- 

ords  should  furnish  all  the  means  for  nitely  specified.    It  would  hardly  do  to 

testing  the  vaUdity  of  the  proceedings,  warn  a  meeting  to  be  held  at  some  place 

See  also  Stevens  v.  Eden  M.  H.  Society,  in  the  district,  or  at  a  designated  viU 

12  Vt.  6S8;  posty  §  579.  Wliere  the  lage,  or  at  one  of  two  or  more  dwelling-  , 
place  of  an  annusJ  meeting  is  not  fixed  houses.  So,  too,  in  regard  to  time,  there 
by  statute  or  charter,  notice  of  the  seems  to  be  a  propriety  in  having  it 
meeting  and  place  is  essential.  '  United  definitely  fixed,  if  the  day,  onlv, 
States  V.  McKelden,  11  D.  C.  162;  Mc-  is  named,  the  question  immediately 
Arthur  &  Mackey,  162.  Presumption  arises,  Shall  the  inhabitants  be  required 
in  favor  of  legalityof  meeting  after  lapse  to  attend  the  whole  day?  or,  When  can 
of  long  time,  reterborough  v.  Lan-  the  meeting  transact  the  business  for 
caster,  14  N.  H.  382,  392 ;  post,  §§  508,  which  they  meet,  so  as  to  bind  the  ab- 
note,  532,  note.  Length  of  notice.  Hunt  sent  members?  The  fact  that  the  meet- 
V,  Norwich  School  District,  14  Vt.  300 ;  ing  adjourned  to  another  day  and  hour 
Pratt  V.  Swanton,   15  Vt.   147 ;    post,  will  not  help  the  matter,  on  the  obvious 

(  532,  note.  principle  that  the  adjourned  meeting 
Under  a  statute  of  New  Yorkf  the  could  nave  no  more  authority  than  the 
notice  it  required  of  school  meetings  original  meeting,  which  was  void." 
held  to  be  directory  only,  and  the  want  where  it  appears  that  a  meeting  was 
of  notice,  when  not  fraudulentlv  or  wil-  held  on  the  day  appointed,  it  will  he  pre- 
fully  omitted,  does  not  render  tne  meet-  turned  that  it  was  held  at  a  suitable 
ing  invalid,  and  its  proceedings  void,  time  in  the  day,  and  pursuant  to  the 
Marchantv.  Langwortny,  6Hill  (N.  Y.),  notice.  A  meeting  should  be  opened 
646 ;  affirmed  in  error,  3  Denio  (N.  Y.),  witliin  a  reasonable  time  after  the  hour 
526.  See  also  Williams  v.  Larkin,  3  specified ;  but  what  is  such  reasonable 
Denio,  114;  post^  §  539.  Where  the  time  depends  upon  circumstances, 
charter  requined  the  clerk  to  publish  a  South  Scnool  District  v.  Blakeslee,  13 
notice  requiring  all  persons  interested  Conn.  227.  Where  a  meeting  was  called 
in  and  opposed  to  a  local  improvement  at  a  certain  school-lioiise,  it  was  held  to 
to  attend  before  the  council  at  a  day  mean  within  the  walls  of  the  building, 
named^  and  such  notice  was  given  and  An  assemblage  of  some  of  the  citizens 
a  heanng  had,  it  was  held  tnat  since  in  tlie  highway  ne^ir  the  school-house, 
the  charter  provided  for  but  one  notice  and  an  adioumment  to  anotlier  place, 
and  one  hearing,  it  was  a  matter  of  dis-  was  not  a  legal  meeting,  and  its  trans- 
cretion  with  the  coimcil  whether  an-  actions  were  not  binding,  though  the 
other  hearing  should  be  allowed,  and  school-house  was  locked,  and  the 
that  subsequent  action  by  the  council  weather  cold  and  no  fire  in  the  build- 
without  such  notice  or  second  hearing  ing.  Chamberlain  v.  Dover,  13  Me.  466. 
was  not,  under  the  circumstances,  in-  See  also  Haines  v.  Readfield  School 
valid.  I  Locke  ik  Rochester,  5  Lansing  District,  41  Me.  246;  Kingsbury  v. 
(N.  Y.),  11;  post,  §§1457,  1593.  note.  Quincy  School  District,  12  Met.  (Mass.) 
*  South  School  District  v.  Blakeslee,  99.     Hut,  in  Maine,  where  a  meeting 

13  Conn.  227.  had  been  called  for  the  basement  of  a 
'  Sherwin  v.  Bugbee,  16  Vt.  439, 444.  building,   the   fact   that   the   meeting,. 

In  reference  to  town  meetings,  the  which  was  crowded,  being  unable  to. 
statute  of  Vermont  requires  that  the  take  a  division  within  the  walls  with, 
notice  shall  be  in  writing,  and  shall  ease  or  comfort,  by  unanimous  consent 
''specify  the  business  to  be  done,  and  and  without  protest  from  any  one, 
the  time  and  place  of  holding  said  meet-  passed  out  into  the  open  air,  where  the 
ing."  Referring  to  this  statute,  Red-  count  was  made,  was  held  not  to  render 
fiSd,  J.  (in  Sherwin  r.  Bugbee,  supra),  its  proceedings  invalid.  Brown  v.  Win- 
says:    "We  have  no  doubt  the  place  terport,  79  wfe.  305. 
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§  509  (268).  Specification  of  Object  of  Town  Meeting. — Where 
the  statute  requires  the  notice  "to  specify  the  business  to  be  done,"  an 
omission  to  comply  with  this  requirement  makes  the  meeting  void, 
and  it  is  held  that  a  notice  stating  generally  "to  do  any  proper 
business/'  is  insufficient,  and  the  acts  and  votes  of  a  meeting  held 
under  it  are  of  no  binding  or  legal  force.*  Indeed,  the  rule  is  gen- 
eral that  where  the  statute  requires  the  business  to  be  stated  in  the 
warrant  or  notice,  this  is  absolutely  essential,  and  the  meeting  must 
be  confined  to  those  matters.^ 

§  510  (269).  Power  to  adjourn.  —  At  a  meeting  duly  constituted 
and  organized,  a  majority  of  the  members,  electors,  or  corporators 
present,  in  the  absence  of  any  statute  either  conferring  or  denying 
the  power,  have,  in  the  absence  of  any  restrictive  statute,  the  implied 
incidental  corporate  right  io  adjourn  the  meeting  to  another  time, 

*  Hunt  17.  Norwich  School  District,  Pick.  (Mass.)  97;  Torrey  v.  Millbury, 
14  Vt.  300;  Sherwin  v.  Bugbee,  16  Vt.  21  Pick.  (Mass.)  64;  76.  75;  Hadsell 
439;  8.  c.  17  Vt.  337,  444.  *'Such  r.  Hancock,  3  Gray  (Mass.),  526;  Jones 
meetings  are  void  for  all  purposes  of  v.  Andover,  9  Pick.  (Mass.)  146;  Kinga- 
transacting  business  not  specified"  in  bury  v.  Quincy  School  District,  12  Met. 
the  written  notice  required  by  the  (Mass.)  99;  Hand  v.  Wilder,  11  Cush. 
statute.  •  Ib.fperRedfiela,  J.  Text  ap-  (Mass.)  294.  But  if  the  matter  is  em- 
proved  and  followed;  Mills  v.  San  braced  in  the  warrant  or  notice,  and 
Antonio  (Tex.  Civ.  App.),  65  S.  W.  tlie  meeting  duly  met,  it  is  no  objection 
1121.  to  its  action  that  it  w£is  had  near  tlie 

^  lb. ;  Johnstone  v,  Wilson,  2  N.  H.  close  of  the  meetinc,  and  when  a  por- 
202;  Tucker  v.  Aiken,  7  N.  H.  113;  tion  of  the  voters  had  retired.  Bean 
Baker  v.  Shepherd,  24  N.  H.  212.  v.  Jay,  23  Me.  117.     Subsenuent  legal 

By-laws  passed  at  a  town  meeting  tneeting  may  ratify  acts  oi  pre\nous 
not  didy  warned  (as,  for  example,  where  meeting  not  duly  notified.  Jordan  v. 
the  notice  did  not  "specify  the  objects"  Lisbon  School  District,  38  Me.  164. 
of  the  meeting  as  recjuired  by  statute)  By  participating  in  a  meeting  illegally 
are  voiii.  Hayden  v.  Noyes,  5  CJonn.  called,  a  party  is  not  estopped  to  deny 
391 ;  Willard  v.  Killing  worth,  8  Conn,  its  legality.  Stoughton  School  Dis- 
247 ;  Bloomfield  v.  Charter  Oak  Bank,  trict  v.  Atherton,  12  Met.  (Mass.)  105. 
121  U.  S.  121,  130.  To  the  same  effect  Proof  of  notice.  Where  there  is  evidence 
is  Mills  V.  San  Antonio  (Tex.  Civ.  App.),  that  notice  of  the  meeting  was  property 
65  S.  W.  Rep.  1121.  The  party  claim-  served,  the  court  will  not  hold  the  meet- 
ing under  a  by-law  must  show  it  was  ing  to  be  unlawful,  even  if  the  proof  is 
gassed  at  a  meeting  duly  warned.  8  lacking  in  technical  nicety.  Lewick  v. 
bnn.  247,  supra.  And  must,  perhaps,  Glazier,  116  Mich.  493. 
show  all  tlie  essentials  of  its  vali(^ty,  Where  the  city  charter  provided 
such  as  the  due  passage,  publication,  that  the  mayor  might  call  special  ses- 
&c.     lb.  sions  of  the  council,  and  that  he  should 

Where  the  statute  requires  that  all  "specially  state  to  them  when  as- 
matters  to  be  acted  upon  at  the  meet-  sembled  the  objects  for  wliich  they 
ing  shall  be  inserted  in  the  warrant  or  have  been  convened,  and  their  action 
notice,  a  failure  to  do  this  will  avoid  as  shall  be  confined  to  such  objects,"  an 
to  both  parties  any  contract  that  may  be  ordinance,  passed  at  a  meeting  so 
made,  or  any  act  that  may  be  done,  called,  having  no  reference  to  any- 
with  respect  to  a  matter  not  embraced  thing  alluded  to  in  the  mayor's  mes- 
in  the  warrant  or  notice.  Cornish  v.  sa^e,  was  declared  void.  St.  Louis  v. 
Pease,  19  Me.  184 ;  Spear  v.  Robinson,  Withaus,  16  Mo.  App.  247 ;  afif *d  on 
29  Me.  531 ;  Little  v.  Merrill,  10  Pick,  appeal,  90  Mo.  646. 
(Mass.)  543;   Blackburn  v.  Walpole,  9 
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either  on  the  same  or  to  a  future  day,  and,  if  fairly  done,  to  another 
place  within  the  corporate  limits.* 

§  511  (270).  Oonstitation  of  Meetings  of  Ooondls  or  Select  Gov- 
erniz&g  Bodies.  —  Unlike  the  towns  of  New  England,  in  which  all 
the  qualified  voters  meet  and  act  in  their  primary  capacity,  the 
councils  of  cities  and  tovms  are  representative  bodies,  the  number  of 
whose  members  is  fixed  by  law,  and  they  are  elected  by  the  legal 
voters  of  the  incorporated  place.  This  council  is  the  governing  body 
of  the  municipal  corporation,  and  the  corporation,  unless  it  is  other- 
wise provided,  can  act  and  be  bound  only  through  the  medium  of 
the  council.^  The  charter  or  constituent  act  of  the  place  usually  con- 
tains provisions  as  to  the  constitution  of  the  council,  its  stated  and 
special  meetings,  and  the  notice  thereof  requisite  to  be  given,  how 
many  shall  constitute  a  quorum,  and  an  enumeration  of  its  powers. 

'  Chamberlain  v.  Dover,  13  Me.  466 ;  and  parol  evidence  of  an  adjournment 

People  «.  Martin,  5  N.  Y.  22 ;  Hubbard  to  another  day  is  held  to  be  inadinis- 

V.  Winsor,  16  Mich.  146;    Kimball  v.  sible.    Taylor  v.  Henry,  2  Pick.  (Mass.) 

Blarshall,  44  N.  H.  465 ;   Drisko  v.  Co-  397.      See   State   v.    Jersey   Gty,    25 

lumbia,  75  Me.  73 ;   Ex  parte  Wolf,  14  N.  J.  L.  309,  and  chapter  on  Corporate 

Neb.  24;    Goodell  v.  Baker,  8  Cowen  Records  and  Documents,  posty  §  555. 

(N.    Y.),    286;     infra,    §§532,    535.  An  adjourned  meeting  of  a  meeting  not 

Electors  exclusive  judges  of  necessity  legally  called  cannot  validate  tlie  former 

of  adjournment  of  town  meeting ;  and  meeting,  nor  itself  legally  act.    United 

such  adjournment  to  next  day,  and  at  States  v.   McKelden,    11    D.   C.    1C2; 

another  place,  in  the  town  twenty  miles  ante,  §  509,  note.    The  statute  of  New 

distant,    was   considered    la>\'ful.      lb,  York  (1   Rev.  Sts.  342)  only  requires 

The  statute  provided  that  if  at  any  the  town  meeting  to  be  kept  open  dur- 

annual  town  meeting  no  place  is  fixed  ing  the  daytime,  or  some  part  thereof, 

by  the  electors  for  the  next  annual  but  not  tnat  it  shall   be  kept  open 

town  meeting,  such  town  meeting  shall  during  the  whole  and  every  part  of 

be  held  at  the  place  of  the  last  annual  the  day,  between  the  rising  and  setting 

town    meeting.      Heldj    in    People    v.  of  the  sun.    People  v.  Martin,  5  N.  Y. 

Martin,  5  N.  Y.  22,  27,  that  though  22. 

the  place  of  meeting  was  thus  con-  -  '  Central  Bridge  Corp.  v.  Lowell,  15 

tingently  fixed  by  statute,  the  electors,  Gray  (Mass.),  106,  116,  where  an  act 

being  duly  assembled,  might  adjourn  affecting  a  city  was,  by  its  terms,  to 

it  for  the  residue  of  the  day  to  another  take  effect  on  acceptance  by  tlie  city, 

place   in   the   town.      Concluding    his  it  was  held  that  the  acceptance  might 

opinion  in  this  case,  Paige,  J.,  well  re-  be  made  by  tlie  governing  body.    The 

marks:    ''I  confess  that  I  have  had  legislative  and  corporate  powers  of  a 

some  difficulty  in  coming  to  this  con-  municipality,  whose  exercise  is,  by  the 

elusion,  and  1  think  the  power  [wliich  cliarter  or  constituent  act,  committed 

is  decided  to  exist]  of  adjourning  a  to  the  council  or  governing  body,  can 

town    meeting   to   another   time   and  be  exercised  only  at  a  corporate  meeting 

place,    may,    under    peculiar   circum-  duly  held;  and  the  corporate  will  must 

stances,  be  oppressively  exercised,  and  be  ascertained  by  vote  and  embodied 

lead  to  a  defeat  of  the  popular  will,  in  a  definite  form.     The  fonn  wliich 

This  power  ought  not  to  be  exercised  the  corporate  will  assumes  is  usually 

except  in  a  case  of  extreme  necessity."  either   a   resolution   or   ordinance,    or 

After  a  valid  adjournment,  acts  by  a  something  equivalent  thereto.  Schumra 

portion  of  the  voters  who  remain  are  v.  Seymour,  24  N.  J.  Kq.  143 ;   State  v. 

mvalid.    Kimball  v.  Lamprey,  19  N.  H.  Jersey  City,  35  N.  J.   L.   404;    ante, 

215.    In  Massachusetts,  an  adjournment  §   501.     Sfjc   chapter   on   Ordinances) 

of  a  meeting  should  appear  of  record,  post,  §  570,  note. 
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The  usual  scheme  of  the  organization  of  the  council  is  to  divide 
the  territory  of  the  incorporated  place  into  districts  or  wards, 
the  voters  in  each  of  which,  elect  one  or  more  representatives, 
annually,  called  aldermen  or  councilmen;  and  these,  when  duly 
convened,  constitute  the  council,  over  which  the  mayor  or  head 
executive  officer  of  the  corporaiian  presides,  sometimes  constituting 
a  member  of  the  council,  and  in  other  instances  having  power  to 
vote  only  when  there  is  a  tie  or  to  give  a  second  vote  in  case  of 
a  tie.' 

§  512  (271).  Mayor's  Presence  and  FJonction.  —  The  doctrine  of 
the  English  courts  as  to  the  old  corporations  in  that  country,  that  th-e 
mayor  vxis  an  integral  part  of  the  corporation,  whose  presence,  unless 
otherwise  provided  in  the  charter,  was  necessary  to  a  valid  corporate 
meeting;  that,  during  a  vacancy  in  the  oflSce  of  mayor,  the  corpora- 
tion could  do  no  valid  act,  unless  expressly  empowered,  except  to 
elect  another  and  thus  complete  the  body;  and  that  the  acts  of  the 
corporation  under  the  presidency  of  any  other  than  a  mayor  de  jure, 
were  voidable,  has,  it  is  believed,  no  application  to  the  office  of  mayor 
in  the  corporations  of  this  country.' 

§  513.  Status  of  Mayor  as  Member  of  Oonncil.  —  The  question 
whether  the  mxiyor  of  a  city  shall  be  regarded  as  a  msmber  of  the 
council,  is  one  of  legislative  intent.  It  is  within  the  power  of  the 
legislature  to  confer  upon  him  the  functions  of  a  member  of  the 
council  in  every  respect,  and  if  the  legislation  on  the  subject  calls  for 

*  Power  to  preside  and  give  casting  ness  of  the  meeting.    Parsonfl  v,  Brai- 

vote  at  meetings  of  a  religious  corpora-  nard,  17  Wend.  (N.  Y.)  522.    Approval 

tion  construed.    People  v.  Rector,  Ac,  6y  the  mayor  of  proceedings  of  the  coun- 

48  Barb.  (N.  Y.)  603.  cil    may,    by   special   reauirement   of 

'  Infra,  §  531.    The  text  approved,  charter,  be  essential  to  tneir  validity. 

Martindale  v.    Palmer,   52    Ina.   411;  Graham  v.   Carondelet,   33   Mo.   262; 

Welch  V.  Ste.  Genevieve,  1  Dillon  C.  C.  Kepner  v.  Comnaonwealth,  40  Pa.  St. 

130;    Golden  v.  Toluca,  108  111.  App.  124.    A  charter  required  every  resolu- 

467;    People  v.  Mount,   186  111.  560,  tion  of  the  council  to  be  sent  to  the 

quoting  text.    And  see  ante,  chap,  xi,  mayor,  who  should  either  approve  it, 

as  to  powers  and  duties  of  the  mayor,  in  which  case  it  would  become  opera- 

§§  387,  388.    A  provision  in  a  charter  tive  and  effectual,  or  disap1)rove  it,  in 

that  "the  mayor,  recorder,  and  alder-  which  case  he  should  return  it.    It  was 

men,  when  assembled  together,  shall  held  that  his  approval  was  to  be  made 

constitute  the  common  council,"  makes  known   by  a  written   declaration  at- 

the  mayor  a  member  of  the  council,  tested   by    liis   signature.      N.    Y.    & 

People    r.    Harshaw,   60    Mich.    200;  N.  E.  R.  Co.  v.  Waterbury,  35  Conn. 

infra,  §  515.  19.    When  approval  by  mayor  not  neces- 

The  presiding  officer  of  a  town  meet-  sary.    State  v.  Jersey  City,  30  N.  J.  L. 

ing,  with  statute  authority  to  maintain  93,  148.      See  Dey  v.  Jersey  City,  19 

omer,  may  make  a  valid  order,  though  N.  J.  Eq.  412;    Taylor  v.  Palmer,  31 

it  be  by  parol  only,  for  the  removal  ofa  Cal.  240,  241 ;    State  v.  Newark,  125 

disorderly  person  who  disturbs  the  bud-  N.  J.  L.  399 ;   post^  §  603,  note. 
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that  construction,  he  will  be  so  regarded.^  But  in  American  juriS" 
pnidejice  the  mayor  is  not  necessarily  a  ccmstituent  part  of  the  legisla- 
tive power  of  the  municipality.  His  functions  are  intended  to  be, 
and  usually  are,  of  an  executive  or  administrative  character,  and 
whatever  power  he  may  at  any  time  exercise  in  the  legislative  func- 
tions of  a  municipal  government  is  never  to  be  implied,  but  must 
find  its  authority  in  some  positive  statute.^  In  this  view,  in  the 
absence  of  a  statute  necessarily  implying  that  he  has  the  same  stand- 
ing in  the  council  as  any  other  member,  and  particularly  when  his 
pcfwers  are  expressly  stated  to  be  to  preside  at  meetings  and  to  give 
a  casting  vote  in  case  of  a  tie,  he  is  only  a  member  of  the  council 
sitb  modo,  and  to  the  extent  of  the  powers  specially  committed  to  him.' 

*  When  the  city  has  a  council  in  man  v.  San  Francisco  Supervisors,  110 

which  the  mayor  sits,  and  over  whose  Cal.    128;    Harrison   v.   Koberts,    145 

action  he  has  no  veto,  he  is  a  member  Cal.  173. 

as  much  as  an  alderman.     Peoj)le  v.  •  In  Gate  v.  Martin,  70  N.  H.  135, 

Harshaw,    60  -Mich.    200.      A    village  141,  in  a  case  where  a  mayor  who  by 

charter  provided  that  "the  president  statute  was  presiding  officer,  assumed 

and  trustees,  when  assembled  and  duly  to  veto  the  determination  of  the  boaid 

organised,   shall  constitute   the   com-  of  aldermen  as  to  the  election  of  a 

mon  coimcil  of  the  village,"  and  that  member  thereof,  Blodgett,  C.  J.,  said : 

in  its  proceedings  "each  member  pres-  "The  mayor  of  a  city  is  not  an  alderman 

ent  shall  have  one  vote,   and,    when  or  councuman  of  the  city  in  any  general 

there  shall  be  a  tie,  the  president  shall  or  proper  sense  of  these  terms.    He  is 

give  the  casting  vote."     It  was  held  designated  in  the  statutes  as  the  *prin- 

that  the  president  was  a  member  of  the  cipal  officer'  and  the  *  chief  executive' 

common  council,  and  as  such   had  a  of  the  city;    and  both  properly  and 

vote  in  addition  to  the  casting  vote  primarily  his  duties  are  executive  and 

given  liim  by  statute,  and  was  not  a  administrative.     He  is  not  a  member 

mere    presiding   officer.      Whitney    v.  of  either  branch  of  the  city's  councils 

Hudson.  69  Mich.  189,  distinguishing  unless  expressly  made  such  by  law; 

Mills  17.  Gleason,  11  Wis.  470,  496.    The  and  when  this  is  the  case  it  is  to  the 

mayor  of  a  city  had  for  other  purposes  extent  of  such  powers  as  are  specially 

only  the  right  to  preside  and  to  give  a  committed   to   nim,   and   no  further, 

casting  vote  in  case  of  a  tie.     By  stat-  that  he  is  a  part  of  the  city  council. 

'  ute,  however,  it  was  provided  that  any  He  is  not^  one  of  its  own  members  in 

vacancy  in  the  council  should  be  filled  the  sense  in  which  an  alderman  is,  nor 

by  the  vote  of  a  majority  of  aU  the  has  it  been  understood  that  he  is  to 

members  of  the  council,   and   it  w*as  be  counted  in  determining  the  presence 

held   that  for  the   purpose   of  filling  of  a  quorum  [citing  authorities].    Ai>- 

vacancies  he  was  a  member  of  the  plying  the  principles  of  these  authori- 

council,  and  also  entitled  to  vote  as  ties  (and  none  have  been  found  to  the 

such.    People  v,  Wright,  30  Colo.  439.  contrary)  to  the  statutory  provisions 

'  "The  mayor  is  not .  .  .  necessarily  relating  to  mayor  and  aldermen  cited 
a  constituent  part  of  the  "legislative  in  behalf  of  the  defendants,  the  result 
power  of  the  municipality.  His  func-  is  indubitably  to  establish  the  proposi- 
tions are  of  an  executive  or  adminis-  tion  that  while  the  mayor  is  a  constit- 
trative  character.  .  .  .  Whatever  power  uent  part  of  the  board  for  some  special 
he  may  at  any  time  exercise  in  the  leg-  purposed,  he  sits  and  acts  in  the  board 
islative  functions  of  a  municipal  gov-  not  in  the  capacity  of  an  alderman, 
ermnent  is  never  to  be  imphed,  but  but  in  the  capacity  of  ex  officio  presid- 
must  find  its  authority  in  some  positive  ing  officer,  and  exercises  those  powers 
statute."  Jacobs  v.  San  Francisco,  100  only  which  have  been  specially  com- 
CaL  121,  135,  per  Harrison,  J.  See  mitted  to  him  as  the  chief  executive 
also  Brooks  v,  Fischer,  79  Cal.  173 ;  of  the  city." 
McDonald  v.  Dodge,  97  Cal.  112 ;  Tru-  A  charter  provided  that  "the  mayor, 
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On  the  question  whether  a  mayor  who  has  only  the  right  to  preside 
and  to  give  a  casting  vote  in  the  case  of  a  tie,  should  be  fiourded  in 

board  of  aldermen,  and  common  council  a  member  of  the  board  of  aldermen 
shall  constitute  the  city  council, ''  and  in  such  sense  as  to  ^ve  him  a  vote  as 
that  certain  subordinate  city  officers  a  member  in  addition  to  his  casting 
''shall  be  elected  by  joint  convention  vote.  Bousquet  v.  State,  78  Miss.  478; 
of  the  city  council."  It  was  held  that,  Ott  v.  State,  78  Miss.  487,  498;  Rich 
notwithstanding  the  declaration  that  v.  McLaurin,  83  Miss.  95.  The  Lan- 
the  mayor  should  form  a  part  of  the  guage  of  the  decisions  which  declares 
city  council,  yet,  as  other  provisions  that  a  mavor  who  is  only  a  presiding 
of  the  charter  were  inconsistent  with  officer  with  a  casting  vote  in  case  of 
any  right  on  his  part  other  than  the  a  tie  is  not  a  member  of  the  council, 
ri^ht  to  preside  and  to  vote  in  the  case  must  not  be  taken  in  its  absolute  and 
of  a  tie,  he  had  no  right  to  vote  as  a  literal  sense.  He  is  a  member  for  tlie 
member  of  the  council.  The  court  purj>ose  of  presiding  with  a  vote  in  the 
considered  the  charter  as  a  whole  for  contingency  specified.  It  is  anomalous 
the  purpose  of  arriving  at  what  it  that  he  should  take  any  part  in  the 
deemed  to  be  the  legislative  intent,  proceedings  of  the  council  and  not  be 
Brown  v.  Foster,  88  Me.  49.  When  the  regarded  as  a  member.  CarroUton  r. 
charter  provides  that  a  measure  shall  Clark,  21  lU.  App.  74.  When  the 
only  be  carried  by  the  vote  of  a  speci-  statute  confers  upon  the  mayor  the 
fied  majority  of  *^the  memhera  elect,*'  right  to  preside  and  to  give  o  casting 
this  implies  that  the  vote  is  to  be  the  vote  in  case  of  a  tie,  he  is  so  far  a  mem- 
vote  of  the  persons  elected  to  the  ber  of  the  council  that  the  aldermen 
council  and  excludes  the  mayor,  al-  or  councilmen  cannot  deprive  him  of 
though  the  charter  also  declares  that  these  riglits.  State  v.  Yates,  19  Mont, 
the  **  common  council  shall  consist  of  239;  McCourt  v.  Beam,  42  Oreg.  41.  If 
the  mayor,  aldermen,"  etc.  Mills  v.  the  mayor  is  by  statute  made  presiding 
Gleason,  1 1  Wis.  470,  496.  A  city  officer  and  is  present  ready  to  act,  the 
charter  provided  that  **  the  mayor  and  council  is  not  legally  constituted  if  he 
aldermen  of  the  city  shall  constitute  is  excluded  from  the  chair  by  the  acts 
the  common  council  thereof,"  and  tliat  of  the  members,  and  its  proceedings 
the  common  council  "shall  be  judjge  are  void.  State  v.  Lashar,  71  Conn, 
of  the  election  and  qualification  of  its   540. 

own  members."  By  other  provisions  In  Golden  v.  Toluca,  108  III.  App. 
of  the  charter,  the  mayor  liad  only  the  467,  it  was  held  that  when  the  mayor 
power  to  preside  at  meetings,  to  give  &  is  the  presiding  officer  of  the  council  by 
casing  vote  in  the  case  of  a  tie,  and  statute  another  cannot  act  as  such, 
to  submit  propositions  to  the  common  while  he  is  present ;  and  therefore, 
council  for  its  consideration.  It  was  where  the  mayor  refused  to  put  the 
held  that  the  mayor  was  not  a  member  cjuestion  and  by  direction  of  the  ma- 
of  the  council  \^ithin  the  meaning  of  jority  the  clerk  put  the  que.'^tion  and 
the  provision  making  it  jud^e  of  the  votes  were  taken  upon  it  sufficient  to 
election  and  qualification  of  its  mem-  carry  it,  it  was  held  that  the  mayor 
bers.  Garside  r.  Cohoes,  12  N.  Y.  Supp.  was  deprived  of  his  statutory  right  to 
192.  To  the  same  effect.  Winter  v.  preside  and  tliat  the  proceedings  were 
Thistlewood,  101  III.  450.  When  tlie  invalid.  But  in  Hicks  v.  Long  Branch 
charter  declares  that  the  trustees  shall  Com'rs,  69  N.  J.  L.  300,  it  was  de- 
constitute  the  council  and  shall  elect  clared  that  the  presiding  officer  is 
from  their  oum  body  a  president,  and  merely  the  mouthpiece  of  the  council; 
makes  no  mention  of  the  mayor  as  that  it  is  his  duty  to  put  a  motion 
a  member  of  the  council,  the  fair  if  which  has  been  duly  made;  and  that 
not  necessary  implication  is  that  the  if  he  refuses  to  put  it,  any  member 
mayor  is  not  a  member  of  tlie  council,  may  put  it.  The  duty  of  the  mayor 
Cochran  v.  McCleary,  22  Iowa,  75 ;  8.  c.  as  presiding  officer  to  put  a  motion  is 
infra,  §  514,  note.  purely  ministerial,  and  does  not  involve 

In  Mississipjoi,  under  a  statute  the  exercise  of  any  discretion,  and 
wliich  autliorizcu  the  mayor  to  preside  mandamus  may  issue  to  compel  him 
at  meetings  of  tlie  board  of  aldermen  to  put  the  motion,  although  his  re- 
and  to  give  a  atsting  vote  in  cai^e  of  a  fusal  to  do  so  is  based  upon  the  a8>(»r- 
tie,  the  mayor  of  a  municipality  is  not   tion    that    it    contemplated    an    tdtra 
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determining  whether  a  quorum  of  the  members  are  present,  the 
decisions  are  not  unanimous.  Some  of  the  cases  hold  that  he  should 
not  be  counted  for  such  purpose/  but  other  cases  seem  to  adopt  the 
contrary  view.'  On  the  question  of  the  power  of  the  mayor  to  vote  as 
a  member  of  the  council  when  it  is  expressly  provided  by  statute  that 
he  shall  be  the  presiding  officer  and  shall  have  a  casting  vote  in  case 
of  a  tie,  it  has  been  held  that,  as  municipal  officers  only  have  such 
powers  as  are  expressly  conferred  by  statute,  the  enumeration  of  the 
powers  of  the  mayor  is  exclusive,  and  in  the  absence  of  language, 
either  expressly  or  by  clear  implication,  conferring  the  right  to  vote 
upon  him  as  a  member  of  the  council,  the  power  is  withheld.  By 
providing  that  he  shall  have  a  casting  vote,  it  is  implied  that  he 
shall  have  no  other  vote.'  When  a  ii£  exists,  the  right  of  the  mayor 
to  give  a  casting  vote  is  not  affected  by  the  fact  that  the  question 
before  the  council  involves  the  approval  or  disapproval  of  some 
action  on  hb  part  as  mayor.  In  case  of  a  tie  he  may  vote,  although 
it  be  on  a  motion  to  confirm  an  appointment  made  by  him.    The 

vires   act    by    the    common    council.  People.  18  Colo.  App.  160;   Shugars  v. 

People  V.  Brush,  110  N.  Y.  App.  Div.  Hamilton,  122  Ky.  606;  92  8.  W.  Rep. 

720,   citing   Tennant   v.    Crocker,    85  564;  Somerset  v.  Smith,  105  Ky.  678; 

Mich.  328;    State  v.  Meier,   143  Mo.  Bybee  r.  Smith,  22  Ky.  Law  Rep.  1684 ; 

439,  448,  449.     As  to  the  power  of  a  61  S.  W.  Rep.  15. 
majority  of  the   council   to  continue        *  In   Homer  v.   Rowley,   51    Iowa, 

business  and  to  appoint  a  new  presid-  620,  the  council  consisted  of  the  mayor, 

ing  officer  after  the  mayor  has  arbi-  recorder,  and  five  councilmen,  —  seven 

traiily   and   improperly   declared   the  in  all.    At  a  meeting  there  were  present 

meeting   adjourned   and   has  left   the  the  mayor  and  four  councilmen.    The 

meeting,  see  Attorney-General  v.  Rem-  statute  pro\4ded  that  the  mayor  should 

ick,  73N.  H.  25.  be  the  presiding  officer  and  that  he 

'  McLean    v.  East  St.   Louis,  222  should  have  a  vote  only  in  case  of  a 

111.  610;    Somerset  v.  Smith,  105  Ky.  tie..    It  also  provided,  however,  that 

678;    Somerset  v.   Somerset   Banking  he  should  be  a  member  of  the  city 

Co.,  109  Ky.  549 ;   Bybee  v.  Smith,  22  council.     It  was  held  that  the  mayor 

Ky.  Law  Rep.  1684 ;  61  S.  W.  Rep.  15 ;  ?mLst  be  included  in  determining  whether 

Attorney-General  v.  Shepard,  62  N.  H.  a  question  had  been  carried  by  the 

383;  Gate  v.  Martin,  70  N.  H.  135.  vote  of  three-fourths  of  all  the  Tnembers 

By  statute  it  was  made  the  duty  of  the  council,  and  tliat  a  motion  which 
of  the  mayor  to  i)reside,  and  he  was  was  voted  for  by  only  four  council- 
given  a  vote  only  in  case  of  a  tie.  It  men  was  not  earned.  Similarly,  under 
was  held  that  in  his  absence  a  member  the  same  statute,  it  was  held  in  Griffin 
of  the  council  might  be  chosen  as  mayor  v.  Messenger,  114  Iowa,  99,  that  where 
pro  tern,  with  power  to  preside,  and  that  the  council  consisted  of  the  mayor  an* I 
the  mayor  pro  tern,  so  diosen  did  not  lose  six  councillors,  and  five  councilmen 
his  vote  as  a  member  of  the  council,  voted  for  a  proposal,  it  was  not  carried 
but  that  he  could  not  also  vote  as  by  the  vote  of  three  fourths  of  all  tlie 
mayor.  The  court  held  that  the  mere  members  of  the  council, 
fact  that  he  was  temporarily  discharg-  '  People  v.  Ransom,  56  Barb.  (N.  Y.) 
ing  the  duties  of  the  office  of  mayor  514;  Matter  of  Dudley,  33  N.  Y.  App. 
did  not  interfere  with  the  performance  Div.  465.  These  cases  were  approved 
of  his  duties  as  councilman,  and  that  and  followed  in  the  decision  of  a  cog- 
he  should  be  counted  for  the  purpose  nate  question  in  People  v.  Bresler,  171 
of  determining  whether  a  quorum  of  N.  Y.  302,  aff'g  70  N.  Y.  App.  Div. 
the  council  were  present.     Harris  v.  294. 
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mere  fact  that  the  appointment  is  made  by  him  does  not  deprive 
him  of  his  vote  in  the  absence  of  statutory  language  excluding  it.* 

§  514  (272).  Same  Subject.  — The  right  of  the  mayor  or  other 
oflScer  to  preside  over  the  meeting  of  the  council  is  a  franchise,  and 
may  be  tested  by  an  information  in  the  nature  of  a  quo  warrarUo^ 
but  cannot  be  determined,  at  least  ordinarily,  unless  by  statute  pro- 
vision, on  a  bill  in  chancery  to  enjoin,  or  in  any  other  indirect  or 
collateral  proceeding.' 

'  State  V.  Pinkennan,  63  Conn.  176,  The  president  of  the  city  council, 
191 ;  CaiToU  v.  Wall,  35  Kan.  36 ;  Hecht  required  by  statute  to  be  elected  by 
V,  Coale,  93  Md.  692 ;  State  v.  Yates,  19  the  members  from  their  own  number, 
Mont.  239;  McCourt  v.  Beam,  41  Oreg.  holds  an  office  as  such  within  the 
42.  Where  the  mayor  has  the  pov^r  meaning  of  the  Ohio  statutes  authoriz- 
to  give  a  casting  vote  in  case  of  a  tie  ing  an  action  in  quo  vxtrrarUd  against 
on  a  motion  to  appoint  to  office,  his  any  one  who  usurps,  intrudes  into,  or 
power  to  give  sucn  vote  indudea  ties  unlawfully  holds,  or  exercises  a  public 
on  preliminary  questions  in  the  conduct  office.  State  v.  Anderson,  45  Omo  St. 
of  the  proceedings  for  appointment,  196.  But  in  Minnesota  it  has  been 
as  well  as  on  the  election  or  appoint-  held  that  as  the  city  council  is  merely 
ment  itself.  State  v.  McFarlana,  149  required  to  elect  a  president  to  pre- 
Ind.  266.  sicie  over  its  meetings,  who  is  remov- 

'  Coclutm  V.  McCleary,  22  Iowa,  75,  able  at  pleasure,  under  the  rule  that 
and  authorities  there  cited ;  /2e  Sawyer,  a  lepslative  body  having  the  power 
124  U.  S.  200 ;  Reynolds  v.  Baldwin,  to  choose  its  presiding  officer  from  its 
iLa.  An.  162;  Rex  v.  Williams,  1  Burr,  own  members  has  aJ^  the  inherent 
402 ;  Willc.  456,  pi.  337 ;  Rex  v.  Hert-  power  to  remove  at  pleasure,  unless 
ford,  1  Ld.  Raym.  426;  approved,  prohibited  by  some  express  consti- 
Ck)mmonwealth  v.  Arrison,  15  Serg.  &  tutionai  or  statutory  provision,  the 
Rawle  (Pa.),  130;  oti^,  chap.  xi.  §  387.  president  has  no  franchise  as  such 
In  Cochran  v.  McClear^^,  supra,  it  was  pre.siding  officer,  and  is  not,  as  such, 
held  that  the  mayor,  in  cities  of  the  an  officer  of  the  city  under  the  statutes 
second  class,  oi^anized  under  the  Gen-  or  constitution  in  such  sense  that  quo 
eral  Incorporation  Act  (Rev.  of  Iowa,  warranto  will  lie  by  the  Attomev- 
1860,  chap,  li.),  is  not  ex  officio  a  mem-  General  to  determine  his  title  to  the 
ber  of,  nor  lias  he  any  right  to  preside  office.  This  is  the  case  although  he 
over,  the  city  council ;  that  the  council  is  also  by  statute  authorized  to  act 
was  composed  exclusively  of  trustees  as  mayor  m  the  latter's  absence.  State 
or  aldermen,  and  elected  its  own  pre-  v.  Kiichli,  53  Minn.  147,  distinguishing 
siding  officer.  An/e,  §  513.  The  mayor  State  v.  Anderson,  45  Ohio  St.  196, 
of  New  York  was  held  not  to  be  a  mem-  supra;  post,  chapter  on  Quo  Warranto, 
ber  of  the  common  council ;  and  the  *  Cochran  v.  McCleary,  22  Iowa,  75, 
common  council,  having  the  power  by  86;  Re  Sawyer,  124  I'.  S.  200 ;  post. 
statute  to  appoint  to  office,  may  ex-  chap,  xxxi.;  Topping  v.  Gray,  7  Hill 
ercise  it  without  the  concurrence  of  (N.  Y.).  259;  aff^g  s.  c.  9  Paige,  507; 
the  mayor,  who  lias  no  veto  power  l^farkle  v.  Wright,  13  Ind.  548;  Hull- 
upon  the  appointment.  Achley's  case,  man  v.  Honcomp,  5  Ohio,  237 ;  People 
4  Abb.  Pr.  (N.  Y.)  35.  The  burgess  v.  Cook,  8  N.  Y.  67 ;  aff'g  s.  c.  14  Barb, 
of  a  borough  incorporated  under  the  257;  Mozley  v.  Alston,  1  Phill.  790; 
Pennsylvama  General  Borough  Law  of  Lord  v.  Governor  Cop.  iliners,  2  PhiU. 
1851  has  no  right  to  act  as  a  member  740;  Peabody  v.  Flint,  6  Allen  (Biass.), 
of  the  town  council,  and  cannot  refuse  52 ;  Hagner  v.  H^bereer,  7  Watts  & 
to  sign  ordinances  regularly  passed  by  Serg.  (Pa.)  104 ;  People  v.  Carpenter, 
the  town  council,  on  the  ground  that  24  N.  Y.  86 ;  People  r.  Draper,  15  N.  Y. 
he  was  not  present  as  a  member  when  532 ;  People  v.  Utica  Insurance  Co., 
the^  were  adopted.  Commonwealth  2  Johns.  Ch.  371 ;  People  v.  Utica  In- 
V.  Kepner,  10  Phila.  (Pa.)  510.  surance  Co.  (quo  warranto),  15  Johns. 
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§  515  (273).  Oouititiition  of  Oouncil.  —  Who  shall  compose  the 
council  or  governing  body  of  the  corporation  is  in  all  cases 
prescribed  by  the  charter  or  incorporation  act,  but  the  language 
used  has  been  such  as  sometimes  to  lead  to  controversy.'  The 
organic  act  of  a  city  provided  "that  the  intendant  of  police  shall 
have  a  seat  in  the  board  of  commissioners  [the  governing  body 
of  a  city  corporation],  and  when  present  shall  preside  therein;  in 
his  absence,  the  board  shall  appoint  a  chairman  jpro  tempore.'' 
It  was  held  that  the  intendant  was  thereby  constituted  one  of  the 
commissioners,  and  had  the  right  to  participate  in  making  ordi- 
nances.' Where  the  power  to  legislate  for  the  corporation  is  vested 
in  "the  mayor  and  councilm£n,*'  the  council  by  itself  cannot  legis- 
late, but  must  act  in  conjunction  with  the  mayor.  In  deciding  the 
point  the  court  observes :  "  If  a  simple  resolution  [instead  of  an  ordi- 
nance] would  be  suflBcient,  yet,  before  it  would  have  any  validity,  it 
would  necessarily  have  to  be  signed  by  the  mayor  as  a  part  of  the 
law-maldng  power :   the  co-ordinate  action  of  both  is  required." ' 

358 ;  Demarest  v.  Wickbam,  63  N.  Y.  monalty  join  in  making  a  by-law  which 
320 ;  Commonwealth  v.  Bank  of  Pa.  is  directed  to  be  made  by  the  mayor 
(auo  warranto)  f  28  Pa.  St.  389;  in  and  aldermen.  For  if  others  are  al- 
cnancery,  lb,  379 ;  Hughes  v,  Parker,  lowed  to  vote,  a  by-law  miglit  be  estab- 
20  N.  H.  58 ;  Strahl,  in  re,  16  Iowa,  lished,  although  all  those  to  whom  the 
360;  Updegraff  v,  Crans,  47  Pa.  St.  power  is  specifically  delegated  should 
103 ;  Facey  v.  Fuller,  13  Mich.  527 :  be  in  the  minority.'^  Corp.  68,  pL  128 ; 
see  Kerr  v.  Trego,  47  Pa.  St.  292,  cited  Parry  v.  Berry,  Comyns,  269 ;  Rex  r. 
infra,  §  517.  Head,  4  Burr.  2521 ;  Hoblyn  v,  Regem, 

»  Cochran  r.  McCleary,  22  Iowa,  75;  2  Bro.  P.  C.  520;  Rex  v.  Westwood, 
9upra,  §f  513,  514.  4  B.  &  C.  721;    Green  v.  Durham,  1 

'  Raleigh  Com'rs  v.  Sorrell,  1  Jones  Burr.  131;  see  post,  §  518  and  note. 
(N.  Car.)  Law^,  49.  In  this  case  the  Whether  the  mere  fact  that  a  single 
Supreme  Court  of  North  Carolina  ad-  unauthorized  person  is,  by  a  mistaken 
mits  (arguendo)  that  an  officer  —  as,  construction  of  the  charter,  allowed  to 
for  example,  the  intendant  —  has  no  participate  in  the  transactions  of  a 
right,  under  the  act  of  incorporation,  meeting  of  the  council,  would,  in  tWs 
to  sit  with  the  legislative  boay  of  the  country,  be  held  necessarily  to  avoid 
corporation;  but  if  he  does  so  and  them,  is  a  question  which  perhaps  re- 
acts with  them,  that  an  ordinance  thus  mains  yet  to  be  settled.  Perhaps  not 
passed  will  be  void,  because  the  powers  where  his  vote  did  not  determine  or 
given  to  the  corporation  must  oe  ex-  control  the  result.  Infra,  §§  518,  519. 
ercised  in  strict  conformity  to  the  It  has  been  held  that  if  persons  who 
special  delegation  of  authority,  and  arenot^ualified,  vote  at  a  town,  parish, 
because,  in  the  case  supposed,  the  or-  or  distnct  meeting,  without  objection 
dinance  is  not  passed  by  the  body  to  or  challenge  at  the  time,  proof  of  that 
which  the  power  is  given ;  citing  Rex  fact  cannot  afterwards  be  made  with 
r.  Croke,  Cowp.  29.  The  view  of  the  a  view  to  invalidate  the  proceedings, 
court  is  in  accordance  with  the  rule  Sutton  First  Parish  v.  Cole,  3  Pick, 
of  the  English  courts  as  applied  to  their  (Mass.)  232.  So  if  such  a  meeting  is 
corporations.  Thus,  Mr.  Willcock  says :  called  by  persons  acting  under  color 
"It  may  be  unnecessary  to  add  that  of  authority,  it  will  be  legal  if  no  ex- 
whencver  a  particular  business  is  dele-  ception  to  their  authority  is  taken 
gated  to  a  select  body,  if  others  join  in  at  the  time.     lb, 

the  performance  of  it,  the  act  is  void;  as        •  Saxton  v.  Beach,  50  Mo.  488,  per 
if   the    mayor,    aldermen,    and    com-   Wagner,  J.    Sequel  of  the  case,  Saxton 
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§  516  (274).  Proper  Corporate  Body  must  act.  —  It  is  un- 
doubtedly true,  as  abeady  stated,  that  the  corporate  aiUhority  must  be 
exercised  by  the  proper  body.  Thus,  where  a  town  was  organized 
under  a  charter  which  vested  the  corporate  powers  of  the  place  in  a 
president  and  six  trustees,  and  subsequently  a  general  incorporation 
act  was  passed  which  was  erroneously  supposed  to  apply  to  the 
town,  and  under  which  the  town  elected  different  oflBcers  from  those 
provided  in  the  special  charter,  at  a  different  time  and  constituting  a 
different  body,  it  was  held,  in  the  absence  of  legislative  ratification, 
that  this  latter  body  could  not  exercise  the  authority  of  the  corpora- 
tion, since  they  were  a  body  without  any  legal  existence,  and  were 
not  the  body  authorized  to  act  for  the  corporation.  The  principle 
that  the  acts  of  de  facto  officers  are  valid  was  considered  not  to  be 
apphcable.' 

§  517  (275).  Injnnction  where  Two  Oonflicting  Municipal  Bodies 
are  concurrently  acting.  —  Where  there  are  two  bodies,  each  of  which 
claims  to  be  the  regidarly  organized  municipal  council  and  each  is 
acting  as  such,  to  the  detriment  and  confusion  of  the  public,  the 
Supreme  Court  of  Pennsylvania  awarded  to  the  body  which  was, 
prima  facie,  legally  entitled  to  act,  a  provisional  injunction  to  re- 
strain the  other  body  from  interference  with  them.  The  bill  in  the 
case  was  filed  by  the  body  which,  prima  facie,  had  the  written  or 
legal  title,  as  against  the  other  and  presumptively  usurping  body. 
Neither  the  Attorney-General  nor  any  public  officer  was  a  party. 
To  the  defendants'  objection  that  in  such  a  case  the  Attorney- 
General  alone  can  file  a  bill,  the  court  replied :  "  We  do  not  think 
so.  It  is  right  for  those  to  whom  public  functions  are  entrusted  to 
see  that  they  are  not  to  be  usurped  by  others." ' 

V.  St.  Joseph,  60  Mo.  153;    Golden  v.  just  cited  it  may  be  observed  that,  in 

Toluca,  108  111.  App.  467,  and  People  the  absence  of  statute,  chancery  has 

V.  Mount,  186  111.  560,  both  quoting  no  jurisdiction  over  corporate  elections, 

and    approving    text.      Ante,    §    512,  or  to  determine  the  title  to  corporate 

note.     Where   the   city   charter   pro-  offices.    In  a  case  like  that  above  men- 

vided  for  a  board  of  mayor  and  alder-  tioned,  prompt  and  efficacious  judicial 

men,    and    made    no    mention    of    a  intervention  such  as  chancery  only  can 

** council,"'  a  city  ordinance  which  re-  afford  is  extremely  convenient,  or  even 

ferred  to    the  ''council"  of  the  city  needful,  but  the  difficulty  is  to  find, 

was  construed  to  mean  the  board  of  aside  from  statutory  aid,  an  acknowl- 

mayor  and  aldermen.    Cooke  v.  Loi)er,  edged   head   of  ec^uitable   iurisdiction 

151  Ala.  546;  44  So.  Rep.  78.  under  which  such  a  case  can  be  brought. 

*  DecOrah  v.  Bullis,  25  Iowa,   12;  Tlie  general  doctrine  of  our  jurispru- 

Welch  V.  Ste.  Genevieve,  1  Dillon  C.  C.  dence  undoubtedly   is   tliat   which   is 

130;  infra,  §  518.  tlius  stated  by  Mr.  Justice  Gray,  In 

»  Kern?.  Trego,  47  Pa.  St.  292.    Au-  re  Sawyer,  124  U.  S.  200:   "The  juris- 

thor*8  Comments.     In  reference  to  the  diction  to  determine  the  title  to  a  public 

important  point  decided  in  the  case  office  belongs  exclusively  to  the  courts 
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§  518  (276).  Acts  of  de  facto  OouncilB  and  Officers.  —  In  this 
country  the  doctrine  is  everywhere  declared,  that  the  acts  of  de  facto 

of  law,  and  is  exercised  either  by  cer-  temptation  to  supply  serious  defects 

tiorarif  error,   or  appeal,  or  by  man-  and    lacunce    whicli    experience    from 

damuSy   prohibition,   quo  warranto^  or  time  to  time  discloses  in  common  law 

information  in  the  nature  of  a  writ  of  remedies,   by  a  judicial  extension   of 

quo  ivarrarUOj  according  to  the  circum-  the   principles   of  ecjuity  jurisdiction, 

stances  of  the  case  and  the  mode  of  so  as  to  secure  justice  or  prevent  its 

procedure  established  by  the  common  failure,  is  always  strong,  and  on  the 

law  or  by  statute.     No  English  case  w^hole  resistless.    A  conser\'ative  clian- 

has  been  found  of  a  bill  for  an  injunc-  cellor  may  say  here  and  there,  "  I  have 

tion  to  restrain  the  appointment  or  no   power  —  the  case  is  one   for  the 

removal  of  a  municipal  officer.    In  the  legislature " ;     but    the    natural    and 

courts   of  the   several   States   such   a  general  tendency  w^hen  such  a  course 

power  in  a  court  of  equity  has  been  is  not  contrary  to  existing  legislation 

denied  in  many  well-considered  cases,"  or  policy,  is  to  assert  in  the  particular 

citing  them.  case  a  power  felt  to  be  necessary,  and 

In  Kerr  v.  Troajo,  supra,  the  Supreme  whose  exercise  promises  to  be  benefi- 
Court  of  Pennsjrlyania  rested  the  right  cial.  This,  it  is  true,  is  judiciary  law ; 
to  grant  a  provisional  injunction  upon  but  it  is  law  which  is  necessarily  evolved 
the  ground,  very  broadly  stated,  that  in  the  very  process  of  legal  administra- 
all  coiporate  bodies  and  officers  are  tion.  So  it  has  been  in  the  past,  and 
under  law,  and  that  "this  remedy  [by  so  from  the  very  nature  of  the  case  it 
injunction]  extends  to  all  acts  that  are  must  continue  in  the  future.  Law 
contrary  to  law  and  for  which  there  thus  originating  in  actual  experience, 
is  no  adequate  remedy  at  law ;  and  and  limited  b^r  the  judges  in  its  applica- 
we  can  hardly  ima^ne  anjr  act  that  tion  to  the  exigency  which  calls  it  into 
more  clearly  falls  within  this  descrip-  existence,  must  on  the  whole  be  excel- 
tion  than  one  that  casts  so  deep  a  shade  lent,  though  likely  to  be  incomplete, 
of  doubt  and  confusion  on  the  public  It  will  be  observed  that  the  court  did 
affairs  of  a  city  as  this  does.  In  such  not  undertake  on  the  bill  filed  to  ad- 
a  case  no  remedy  is  adequate  that  is  judge  the  questions  of  title  between 
not  prompt  and  speedv."  Similar  tlie  conflicting  bodies.  It  disclaimed 
views  are  expressed  in  tlie  dissenting  the  right  to  do  so.  Its  injunction, 
opinion  of  Waite,  C.  J.,  In  re  Sawyer,  granted  in  the  public  interest,  simply 
124  U.  S.  200.  The  stress  of  the  ques-  maintained  the  existing  prima  facie 
tion  therefore  is,  whether  the  jurisdic-  legal  status  until  the  question  of  title 
tion  in  equity  is  to  be  strictly  limited  should  be  determined  in  the  usual 
by  the  existing  landmarks  and  to  the  mode  and  by  the  proper  tribunals, 
acknowledged  heads  of  that  jurisdic-  Demarest  v.  Wickham,  63  N.  Y. 
tion,  or  whether,  agreeably  to  the  320,  was  an  action  by  two  assistant 
principles  in  which  one  source  of  equity  aldermen  in  their  own  names  to  re- 
jurisdiction  has  had  its  origin,  namely,  strain  the  defendant,  as  mayor,  from 
the  inadequacy  of  common  law  reme-  recognizing  the  board  of  aldermen, 
dies,  the  jurisdiction  of  the  court  niay,  organized  as  the  common  council  and 
by  a  species  of  judicial  legislation  which,  usurping  the  rights  of  the  board  of 
consciously  or  otherwise,  is  always  in  assistant  aldermen,  of  wliich  the  plain- 
operation,  be  extended  to  a  case  of  tiffs  were  members,  on  the  ground  that 
such  an  ui^ent  and  extraordinary  they  had  usurped  the  office  in  ques- 
nature  as  tlutt  which  was  presented  tion,  having  been  elected  under  an 
by  the  facts  in  Kerr  v.  Trego.  alleged   unconstitutional  act,   and   to 

On  the  whole  it  seems  to  the  author  restrain  this  alleged  illegal  and  usurp- 
that  Kerr  v.  Trego  may  be  regarded  as  ing  body  from  the  exercise  of  unau- 
a  sound,  or  at  least  an  allowable,  ap-  thorized  powers.  It  was  held  that  the 
plication  of  the  principles  of  equity  action  could  not  be  maintained,  and 
jurisdiction  to  a  case  of  great  public  that  tlie  remedy  under  the  legislation 
urgency,  where,  under  the  legislation  of  New  York  was  an  information  in 
of  the  State  as  it  existed  in  Pennsyl-  the  nature  of  a  quo  warranto  by  the 
vania,  the  common  law  remedies  were  Attorney-General  in  the  name  of  the 
not  only  inadequate,  but  wholly  un-  State.  The  case  is  distinguishable 
suited  to  the  emergency  in  hand.    The  from  Kerr  v.  Trego. 
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officers,  as  distinguished  from  the  acts  of  mere  usurpers,  are  valid, 
and  the  principle  extends  not  only  to  municipal  officers  generally, 
but  also  to  those  composing  the  council,  or  legislative  or  governing 

body  of  a  municipal  corporation/  But  it  has  been  said  that  in  order 

Mode    of    organizing    councils    to  Dennis,  77  N.  Y.  379 ;  Koontz  v.  Han- 

whigh  new  members  are  to  be  admitted,  cock,  64  Md.  134 ;  Montpelier  National 

and  tests  in  case  of  conflicting  councils,  Life  Ins.  Co.  v.  Huron  Board  of  Edu- 

for  determining  which  is  the  l^al  or-  cation,  27   U.   S.   App.   244   {de  facto 

ganization.     Kerr  v.  Trego,  47  Pa.  St  board  of  education) ;   Cripple  Creek  v. 

292;  «Mpra,  §§379,  note,  381.482,  note.  People,  19  Colo.  App.  390;    Pence  v. 

514.     As   to  attempted  organization,  Frankfort,  101  Ky.  534,  quoting  text; 

b^  rival  and   conflicting  factions,   of  Perkins  r.  Fielding,  119  Mo.  149,  159, 

city    council,    see    Commonwealth    v.  quoting  text ;    Simp)son  r.  McGonegal, 

Garvey,  217  Pa.  425.     Attempted  or-  52  Mo.  App.  540;    Hilgert  v.  Barber 

Kanization    of    rival    and    contending  Asphalt  Pav.  Co.,  107  Mo.  App.  385. 

factions  of  legislature,  see  In  re  Gunn,  As  to  de  /ocio  officers,  ante,  §§  374,  note, 

50  Kan.  155.  413,  note,  485;  post,  1377,  note,  1554, 

City  officers  whose  terms  had  not  note;  Index,  Acts,  Office  and  Officer.    As 

expired,    and    whom    an    unconstitu-  to  municipal  corporations  de  facto,  see 

tional  new  charter  attempted  to  re-  ante,  §  67. 

move,  brought  and  maintained  a  bill  The  acts  of  a /e^i^/o/ure  elected  under 

in  equity  against  new  city  officers  apK  an  apportionment  which  is  invalid  be- 

pointed  by  the  governor  under  such  cause  it  ooriiravenes  the  constititUonal 

unconstitutional    charter,    to    restrain  directions,  are  valid  as  the  acts  of  a 

them  from  interfering   with   the  city  de  facto  legislature.    Matter  of  Sherrill 

government    until    the    final    hearing  v,  O'Brien,  188  N.  Y.   185,  211,  213. 

and  for  a  temporary  injunction,  pen-  See  also,  as  to  members  de  facto  of  the 

denle    lite.      Tne    equity    jurisdiction  legislature,  Auditor-General  v.  Menom- 

seems  not  to  have  been  questioned,  and  inee    County    Supervisors,    89    Mich, 

may  well  be  sustained,  we  think,  in  552,  598 ;   State  v.  Smith,  44  Ohio  St. 

order  to  prevent  the  confusion,  uncer-  348. 

tainty,  and  conffict  of  jurisdiction  In  a  case  in  the  House  of  Lords,  de- 
otherwise  likely  to  ensue.  Malone  v.  cided  in  1851,  it  was  held  that  an  act 
Williams  (Tenn.),  103  S.  W.  Rep.  798.  done  by  a  definite  body,  under  author- 
That  an  officer  has  in  general  no  remedy  ity  of  parliament,  was  not  invalid  be- 
by  injunction  to  prevent  his  vcrongful  re-  cause  officers  de  facto  joined  with  officers 
moval  before  the  expiration  of  his  term,  de  jure  in  the  doinc  of  it.  The  judges 
see  ante,  §  489.  having   unanimousR^  declared  this  to 

*  Scoville  V.  Cleveland,  1  Ohio  St.  be  their  opinion,  the  Lord  Chancellor 
126 ;  Decorah  v.  Bullis,  25  Iowa,  12 ;  said :  The  opinion  of  the  judges  as  to 
Cochran  v.  McCleary,  22  Iowa,  75,  84 ;  vestrymen  de  facto  and  de  jure  was  of 
Strahl,  In  re,  16  Iowa,  369 ;  People  v.  gre&t  importance.  When  it  was  con- 
Stevens,  5  Hill  (N.  Y.),  616;  State  v.  sidered  tnat  there  were  many  persons 
Jacobs,  17  Ohio,  143 ;  People  v.  Bart-  who  were  charged  ^ith  very  important 
lett,  6  Wend.  (N.  Y.)  422;  Pritchett  duties,  and  whose  title  to  perform  those 
V.  People,  6  111.  529 ;  People  v.  Runkel,  duties  or  to  exercise  the  powers  nece»- 
9  Johns.  (N.  Y.)  147 ;  Vernon  Society  sary  for  their  performance  the  public 
Trustees  v.  Hill,  6  Cow.  (N.  Y.)  23 ;  could  not  easily  ascertain  at  the  time, 
Wilhams  v.  Lunenbuig  School  Dis-  and  when  it  was  remembered  what  in- 
trict,  21  Pick.  (Mass.)  75.  See  Rex  v.  conveniences  would  arise  if  the  validity 
Tregony ,  8  Mod.  Ill;  DeGrave  v.  of  their  acts  depended  on  the  propriety 
Monmouth,  4  Car.  &  P.  411 ;  Laver  of  the  election  of  the  persons  who  had 
V.  McGlachlin,  28  Wis.  364 ;  post,  to  perform  them,  the  value  of  the  clear 
§  1554,  note:  Cushing  v.  Frankifort,  57  enunciation  of  the  principle  thus  made 
Sle.  541 ;  Lockhart  v.  Troy,  48  Ala.  by  the  judges  was  very  great,  and  in 
579 ;  Riddle  v.  Bedford  County,  7  S.  &  the  correctness  of  it  he  begged  to  de- 
R.  (Pa.)  386;  People  v.  Hopson,  1  clare  his  entire  concurrence.  Scadding 
I>enio  (N.  Y.),  574;  Hamlin  v.  Ding-  v.  Lorant,  5  Eng.  Law  &  E<k  16,  30, 
man,  5  Lans.  (N.  Y.)  61 ;  People  v.  per  Lord  Chancellor  Truro.  See  ante, 
Nostrand,  46  N.  Y.  375;    Olmsted  v.  §  515,   note.     A  person  acting  in  the 
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that  there  may  be,  within  the  meaning  of  the  above  rule,  a  de  facto 
officer,  there  must  he  o.  de  jure  office;  and  that  the  notion  that  there 
can  he  B.de  facto  office  has  been  characterized  as  a  poHtical  solecism, 
without  foundation  in  reason  and  without  support  in  law ;  and  there- 
fore that  a  person  cannot  claim  to  he  sl  de  facto  officer  of  a  muni- 
cipal corporation  when  the  corporation  or  people  have,  in  law,  no 
power,  in  any  event,  to  elect  or  appoint  such  an  officer.^  But  this 
rule,  whibt  in  the  abstract  correct,  has  in  later  cases  been  held  to 
be  subject  to  necessary  and  important  qualificaiions.  Thus  it  is  ap- 
parent that,  technically  speaking,  an  unconstitutional  statute  is  a 
nullity  and  any  office  created  thereby  cannot  exist  de  jure,  yet  as 
respects  the  public  and  third  parties  the  acts  of  a  person  appointed 
or  elected  to  an  office  pursuant  to  an  unconstitutional  statute  and 
acting  thereunder,  if  performed  before  the  unconstitutionality  of  the 
law  has  been  judicially  declared,  are  valid  as  the  acts  of  an  officer 
de  facto? 

cavacUy  of  a  public  officer  is  prima  fade  questioned  in  Adams  v.  Lindell,  5  Mo. 

taken  to  be  so.    Doe  v.  Barnes,  8  Q.  B.  App.  197,  afif'd  72  Mo.  198,  where  it 

1043 ;   Regina  v.  Roberts  (crown  cases  was  held  that  the  rule  as  to  the  valida- 

reserved),  38  Law  Times  Rep.   690;  tion  of  the  acts  of  dc /acto  officers,  being 

s.  c.  6  Am.  Law  Rep.  414.    The  acts  one  of  policy,  may  be  applied,  not  only 

of  de  facto  officers  are  valid  so  far  as  where  there  is  no  de  jure  officer,  but 

they  concern  the  public  and  rights  of  where  the  legal  office  itself  no  longer 

third  parties.     Akers  v.  Kolkmeyer  &  exists.     For  example,  where  the  per- 

Co.,  97  Mo.  App.  520 ;   Yancey  v.  Fair-  son  acting  is  not  a  mere  usurper,  but, 

view,  23  Ky.  Law  Rep.  2087 ;  66  S.  W.  owing  to  a  mistake  of  fact,  held  under 

Rep.  637 ;    Hale  t?.  Bischoff,  53  Kan.  a  penegt  color  of  right,  which  justified 

301 ;     Lampasas  v.   Talcott,   94   Fed.  men  in  concluding  that  he  was  a  legal 

Rep.  457 ;    Landes  v.  Walls,  160  Ind.  officer,  holding  a  legal  office,  and  where 

216;    Butler  v.  Walker,  98  Ala.  358;  the  fact  that  the  office  was  abolished 

Attorney-General  v.  Vamey,  68  N.  H.  remained  unknown  for  a  time  owing 

65.  to  a  false  announcement  of  election 

'  Decorah  v.  BuUis,  25  Iowa,  12;  returns,  his  acts,  as  such  officer  done 
Hildreth's  Heirs  v.  Mclntire's  De\asee,  after  the  abolition  of  the  office  and  be- 
1  J.  J.  Marsh.  (Ky.)  206;  People  v.  fore  the  fact  was  known,  will  be  sus- 
White,  24  Wend.  (N.  Y.)  520,  540,  tained  for  the  purpose  of  supporting 
541 ;  Carleton  v.  People,  10  Mich.  250 ;  contracts  made  with  him  on  the  faith 
Welch  V.  Ste.  Genevieve,  1  Dillon  C.  C.  of  which  money  and  labor  have  been 
130.  In  Norton  v.  Shelby  County,  1 18  expended.  See  also  Simpson  v.  Mc- 
U.  S.  425,  the  doctrine  referred  to  in  Gonc^al,  52  Mo.  App.  540. 
the  text  was  asserted  and  enforced  as  *  State  v.  Carroll,  38  Conn.  449; 
sound.  Mr.  Justice  Field  reviews  the  Leach  v.  People,  122  III.  420 ;  Donough 
cases,  and  distinguishes  State  v.  Car-  v.  Dewey,  82  Mich.  309;  Auditor- 
roll,  38  Conn.  449.  See  post,  chapter  General  v.  Menominee  County  Super- 
on  Contracts;  Burt  v.  Winona  &  St.  visors,  89  Mich.  552,  598;  Thompson 
Peter  Ry.  Co.,  31  Minn.  472  (approving  v.  Couch,  144  Mich.  671 ;  Walcott  v. 
text).  De  facto  officer's  official  bond  Wells,  21  Nev.  47,  56;  Matter  of 
not  obligatory,  there  being  no  such  Sherrill  v.  O'Brien,  188  N.  Y.  185,211, 
de  jure  office.  Tinsley  v.  Kirby,  17  213;  i!;j  parte  Strang,  21  Oliio  St.  610: 
S.cSar.  1,8;  supra,  i  515;  po«/,  chapter  State  v.  Smith,  44  Ohio  St.  348,  369; 
on  Quo  Warranto.  Kirker  v.  Cincinnati,  48  Oliio  St.  507; 

The  doctrine  referred  to  in  the  text  State  v.  Gardner,  54  Ohio  St.  24. 
that  there  must  be  a  (ie  jure  office  is 
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§  519.  Appointment  to  Office  by  de  facto  Oonncil  or  Board. — 
It  has  been  argued  that,  as  Side  facto  council  or  board  does  not  have 
title  de  jkre,  it  cannot  by  its  acts  confer  a  greater  or  more  valid  title 
to  office  upon  its  appointee  than  it  has  itself,  and  that  therefore  a 
person  appointed  to  office  by  a  de  facto  officer  or  by  a  de  facto  board 
is  not  an  officer  de  jure  but  only  an  officer  de  facto.  But  the  weight 
of  authority  denies  the  existence  of  any  such  exception  to  the  general 
rule  that  the  acts  of  a  (fe  facto  board  or  officer  are  vaUd  and  effectual 
both  as  concerns  the  public  and  as  concerns  a  third  party.  In  mak- 
ing an  appointment  pursuant  to  statutory  authority,  the  power  of 
appointment  is  exercised  rather  by  the  office  upon  which  it  is  con- 
ferred than  by  the  incumbent.  In  other  words,  the  power  of  appoint- 
ment is  incident  to  the  official  authority  of  the  incumbent,  and  the 
courts  have  held  that  no  reason  exists  for  making  an  exception  in 
the  case  of  its  appointees.  Accordingly,  under  the  decisions,  one 
appointed  to  office  by  a  de  facto  officer  or  by  de  facto  board  becomes 
entitled  to  the  office  to  which  he  is  appointed  de  jure,  and  is  not  a 
mere  officer  de  factor 

§  520  (277).  Action  by  Indefinite  Body;  Majority  Present  may 
act.  —  The  common  law  principle,  that  if  an  oc^  t^  to  be  done  by  an 
indefinite  body  it  is  valid  if  passed  by  a  majority  of  those  present  at 
a  legal  meeting,  no  matter  how  small  a  portion  they  may  constitute 
of  the  whole  number  entitled  to  be  present,  has  been  deemed  applv- 

*  Attomey-Getieral  v.  Parsell,  99  (N.  Y.),  616,  Brorwon,  J.,  used  language 
Mich.  381 ;  Brady  v.  Howe,  50  Miss,  to  the  effect  that  an  appointment  to 
607,  623;  Attorney-General  v.  Megin,  office  by  an  incumbent  wlio  merely 
63  N.  H.  378;  Bownes  v.  Meehan,  45  holds  the  office  de  facto,  makes  the 
N.  J.  L.  189 ;  Dugan  v.  Farrier,  47  appointee  an  officer  de  jure;  but  in 
N.  J.  L.  3&},  aff'd  48  N.  J.  L.  613;  later  cases  the  correctness  of  these 
Brinkerhoff  v.  Jersey  City,  64  N.  J.  L.  views  has  been  questioned,  and, 
225,  227  (overruling  Jersey  City  v.  largely  upon  the  authority  of  the  Eng- 
Erwin,  59  N.  J.  L.  282) ;  Elhs  t;.  Is  orth  lish  decisions  cited  above,  the  con- 
Carolina  Institution,  &c.,  68  N.  Car.  trary  \dew  seems  to  have  been  adopted. 
423 ;  People  v.  Staton,  73  N.  Car.  546 ;  People  v.  Anthony,  6  Hun  (N.  Y.).  142 ; 
State  t?.  Ailing,  12  Ohio,  16 ;  State  v.  New  York  v.  Fkigg,  6  Abb.  Pr.  (N.  Y.) 
Jacobs,  17  Ohio,  143;  State  v.  Smith,  296;  Nichols  v.  McLean,  63  How.  Pr. 
44  Ohio  St.  348;  Merchant's  Nat.  (N.  Y.)  448.  See  also  People  v.  Murray, 
Bank  v.  McKinney,  2  S.  Dak.  106.  73  N.  Y.  535.    In  any  event,  an  officer 

In  England,  it  appears  to  have  been  holding  title  only  de  facto  cannot  by 
held  that  a  judgment  of  oust«r  against  his  own  act  confer  upon  himself  a 
the  de  facto  incumbent  of  an  office  is  title  de  jure.  Thus  an  alderman,  hold- 
admissible  in  evidence  to  impeach  the  ing  over  de  facto  and  not  de  jure,  can- 
title  of  his  appointees,  and  is  conclusive  not  by  his  own  vote  upon  the  question 
as  against  them  except  for  fraud  in  of  his  qualification  confer  upon  him- 
obtaining  it.  See  Rex  v.  Lisle,  Andr.  self  a  de  jure  title.  Winters  v.  War- 
163,  2  Str.  1090;  Rex  v.  York,  4  Term  molts,  70  N.  J.  L.  615.  -  To  the  same 
R.  669 ;  Rex  v.  Grimes,  5  Burr.  2601 ;  effect  Armstrong  v.  Whitehead,  67 
Rex  V.  Hebden,  Andr.  391.  In  New  N.  J.  L.  405. 
York,   in    People   v.   Stevens,   5   Hill 
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cable  to  the  towns  of  New  England,  In  those  towns  the  corporate 
power  resides,  as  we  have  seen,  in  the  inhabitants,  or  citizens  at 
large,  and  these  form  the  constituent  body.  If  the  meeting  has  been 
duly  called  and  warned,  those  who  assemble,  though  less  than  a 
majority  of  the  whole,  have  the  power  to  act  for  and  bind  the  whole, 
unless  it  is  otherwise  provided  by  law.  Those  who  remain  away 
are  justly  and  conclusively  presumed  to  assent  to  what  may  law- 
fully be  done  by  those  who  attend.^ 

• 

§  521  (278).  Quomm  and  Majority  of  Definite  Body.  — The 
common  law  rules  as  to  quorums  and  majorities,  established  with 
reference  to  corporate  bodies  consisting  of  a  definite  number  of  cor- 
porators, have  also,  in  general,  been  applied  to  the  common  council, 
or  select  governing  body  of  our  municipal  corporations,  where  the 
matter  is  not  specially  regulated  by  the  charter  or  statute.'  The 
quorum  of  a  body  has  been  defined  to  be  that  number  of  the  body 
which,  when  assembled  in  their  proper  place,  will  enable  them  to 
transact  their  proper  business,  or  in  other  words  that  number  that 
makes  the  lawful  body,  and  gives  them  the  power  to  pass  a  law  or 
ordinance.'    If  there  be  no  statutory  restriction,  a  majority  of  a  muni- 

*  Damon  v.  Granby,  2  Pick.  (Mass.)  principle  had  been  the  one  "invariably 

34.5,  35o;    Commonwealth  v.  Ipswich,  adoj^ted  as  most  in  consonance  with 

2  Pick.  (Mass.)  70;  Williams  v.  Lunen-  our  institutions  in  all  cases  where  the 
burg  School  District,  21  Pick.  (Mass.)  law  of  election  is  silent  in  this  respect." 
75;  Madison  Ave.  Bap't  Church  v.  76.,  p. -305.  See  Sndbury  First  Parish 
Oliver  St.  Church,  5  Robt.  (N.  Y.)  v.  Steams,  21  Pick.  (Mass.)  148.  As 
649;  Sudbury  First  Parish  v.  Steams,  to  municipal  dectionSf  dnUj  chap.  xi. 
21  Pick.  (Mass.)  148;   State  v.  Binder,  §  383. 

38  Mo.  450.  *  Text  approved  in  Heiskell  v,  Bal- 
At  a  popular  election  a  candidate  timore,  65  Md.  125,  where  Stone,  J., 
for  a  municipal  office  received  a  plu-  said:  "But  when  in  the  case,  like  the 
rality  of  all  the  votes  cast,  but  not  a  present,  of  a  municipal  corporation, 
majority.  There  was  no  provision  of  the  statute  law  creating  it  is  silent  as 
the  charter  and  no  by-law  on  the  sub-  to  what  shall  constitute  a  Ic^gal  as- 
ject.  The  usage  in  the  corporation  sembly,  the  conmion  law  both  in  Ens- 
seemed  to  have  been  to  consider  the  land  and  in  this  country  is  well  settled, 
person  having  the  liighest  number  of  that  the  majority  of  the  members  elect 
votes,  although  not  a  majority  of  the  shall  constitute  the  legal  bodv.'' 
whole,  as  duly  elected.  The  statute  in  *  Per  Stone,  J.,  in  Heiskell  v.  Balti- 
rclation  to  State  elections  expressly  more,  65  Md.  125,  149.  Quoted  and 
provided  that  "plurality,  or  the  highest  approved  in  Zeiler  v.  Central  R.  Co., 
numberof  votes,  should  make  a  choice.*'  84  Md.  304,  322.  In  State  v.  Deliesse- 
Under  these  circumstances,  the  major-  line,  1  McCord  (S.  Car.),  52,  the  court 
ity  of  the  court  were  of  the  opinion  tnat  said:  "According  to  the  principle  of 
the  common  law  rule,  that  a  mujority  all  the  cases  refeired  to,  a  quorum  pos- 
\s  necessary  to  a  valid  election,  applied,  sesses  all  the  powers  of  the  whole  body; 
and  was  not  controlled  by  the  terms  or  a  majority  of  which  quorum  must,  of 
spirit  of  the  general  election  law  of  the  course,  govern." 
State.    State  v.  Wilmington  C.  Council,  Mandamus  does  not  lie  to  compd 

3  Harring.  (Del.)  294.  Harrington,  J.,  aldermeri  to  attend  meetings  of  the  com- 
dissented,  holding  (and,  as  it  would  mon  council,  and  to  perform  their  gen- 
seem,  ^^ith  reason)  that  the  plurality  eral  duties  regularly.    People  v.  Whip- 
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cipal  council  or  board  is  a  quorum,  and  a  majority  of  a  quorum  may 
act.*  Thus,  to  use  Mr.  Dane's  illustration,  if  the  body  consists  of 
twelve  common  councilmen,  seven  is  the  least  number  that  can  con- 
stitute a  valid  meeting,  though  four  of  the  seven  [the  seven  being 
duly  assembled  and  present]  may  act.^  It  has  also  been  held  that  the 
quorum  fixed  by  law,  whether  under  the  principles  of  the  common 
law  or  by  express  statutory  provision,  cannot  be  altered  by  the  action 
of  the  common  council  without  express  statutory  authority,  and 
that  a  general  power  conferred  upon  the  council  to  settle  its  rules  of 
procedure  does  not  authorize  it  to  declare  that  any  number  other 
than  that  fixed  by  the  common  law  or  by  statute  shall  constitute  a 
quorum.* 

pie,  41  Mich.  548.  The  court  said:  sembled  have  prescribed  specific  lixni- 
"A  mandamus  would  be  entirely  in-  tations."  In  Hex  v.  Monday,  Cowp. 
efficient  in  reaching  the  mischief  com-  530,  538,  Lord  Mansfield  said :  "When 
plained  of,  as  no  court  by  such  means  the  assembly  are  duly  met,  I  take  it  to 
could  keep  up  a  continuous  or  repeated  be  clear  law  that  the  corporate  act  may 
attendance.  Courts  are  not  created  to  be  done  by  the  maiority  of  those  who 
conduct  the  municipal  affairs  of  cities,  have  once  regularly  constituted  the 
and  nothing  sliort  of  any  such  general  meeting."  In  Metropolitan  Tel.  Co.  v. 
supervision  would  reach  such  cases  as  Domestic  Tel.  Co.,  44  N.  J.  Elq.  568, 
the  present.  The  remedy,  if  there  is  573,  it  was  held  that  a  director  of  a 
one,  is  not  judicial.  This  Ls  not  a  case  private  corporation  wiio  was  disquali- 
where  there  is  some  specific  right  in-  Bed  by  interest  from  acting  on  a  com- 
volved,  but  is  a  general  violation  of   mittee  sliould  be  excluded  in  determin- 

Sublic  duty."     See  also  Johnston  v.   ing  whether  a  quorum  was  present,  and 
[itchcll,    120   Mich.    589 ;     People   v.   the  proceedings  were  held  to  be  invalid 
Ihnken,  129  Mich.  466.  because  no  quorum  was  present  wnth- 

*  People  V.  Wright,  30  Colo.  439 ;  out  him.  As  to  the  dis^iualification  of 
Thurston  v.  Huston,  123  Iowa,  157 ;  aldermen  and  members  of  city  councils 
HeiskeU  v.  Baltimore,  65  Md.  125 ;  and  boards  from  interest  in  the  subject 
Zeiler  v.  Central  R.  Co.,  84  Md.  304,  matter,  see  post,  §§772,  77a  ' 
322;  Dougherty  v.  Excelsior  Springs,  ^  5  Dane,  Abr.  150:  Willcocks, /w  re, 
110  Mo.  App.  623;  North  Platte  v.  7  Cow.  (N.  Y.)  402,  410,  note  <f,  and 
North  Plattie  Waterworks  Co.,  56  Neb.  criticism  on  the  -rule  stateii,  in  1  Kyd 
403;  McDermott  v.  Miller,  45  N.  J.  L.  on  Corp.  418,  425;  2  Kent  Com.  293; 
251 ;  Cadmus  v.  Farr,  47  N.  J.  L.  208;  Buell  v.  Buckingham,  16  Iowa,  284; 
Bamert  v.  Paterson,  48  N.  J.  L.  395 ;  University  of  Marvland  v.  Williams.  9 
Hutchinson  v.  Belnjar,  61  N.  J.  L.  443,  Gill  &  Johns.  (Md.)  365;  Mills  v.  Glea- 
449;  Matter  of  Brearton,  44  N.  Y.  son,  11  Wis.  470. 
Misc.  247,  257 ;  Qeveland  Cotton  '  Heyker  v,  Herbst,  106  Ky.  509 
Mills  V.  Cleveland  County  Com'rs,  108  HeLskell  r.  Baltimore,  65  Md.  125 
N.  Car.  678;  Commonwealth  v.  Flem-  Zeiler  v.  Central  R.  Co.,  84  Md.  304 
ing,  23  Pa.  Sup.  Ct.  404.  See  also  Oak-  Bamert  v.  Paterson,  48  N.  J.  L.  395 
land  V.  Car|>enter,  13  Cal.  540,  551 ;  Tappan  v.  Long  Branch  Police,  &c. 
People  V.  Lothrop,  3  Colo.  428;  State  Commission,  59  N.  J.  L.  371 ;  Outwater 
V.  Ellington,  117  N.  Car.  158,  163.  v.  Carlstadt,  66  N.  J.  L.  510. 

In  United  States  v.  Ballin,  144  U.  S.  In  Zeiler  v.  Central  R.  Co.,  84  Md. 
1,  6,  Mr.  Justice  Brewer  said:  "The  304,  322,  the  city  council  of  Baltimore, 
general  rule  of  all  parliamentary  bodies  which  was  compased  of  two  branches, 
IS  that,  when  a  quorum  is  present,  the  adopted  a  nile  of  procedure  (Rule  XV.) 
act  of  a  majority  of  the  quorum  is  the  that  "No  standing  rule  of  the  branch 
act  of  the  body.  Tliis  nas  been  the  shall  be  rescinded  or  changed  without 
rule  for  all  time,  except  so  far  as  in  the  assent  of  three-fourths  of  the  mem- 
any  given  case  the  terms  of  the  or-  bers  of  the  branch,  and  after  one  day's 
ganic  act  under  which  the  body  is  as-   notice  shall  have  been  given ;   but  any 
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§  522  (283).  Extent  of  the  Majority  Principle.  —  And,  as  a 
general  rule,  it  may  be  stated  that  not  only  where  the  corporate  po\yer 
resides  in  a  select  body,  as  a  city  council,  but  where  it  has  been  dele- 
gated to  a  committee  or  to  agents,  then,  in  the  absence  of  special  pro- 
visions otherwise,  a  minority  of  the  select  body,  or  of  the  committee 
or  agents,  are  powerless  to  bind  the  majority  or  do  any  valid  act.  If 
all  the  members  of  the  select  body  or  committee,  or  if  all  the  agents 
are  assembled,  or  if  a//  have  been  duly  notified,  and  the  minority 
refuse  or  neglect  to  meet  with  the  others,  a  majority  of  those  present 
may  act,  provided  those  present  constitute  a  majority  of  the  whole 
number.  In  other  words,  in  such  case,  a  major  part  of  the  whole 
is  necessary  to  constitute  a  quorum,  and  a  majority  of  the  quorum 
may  act.  If  the  major  part  withdraw  so  as  to  leave  no  quorum,  the 
power  of  the  minority  to  act  is,  in  general,  considered  to  cease.* 
But  where  the  dtdies  are  purely  ministerial,  and  not  judicial,  or  are 
of  such  a  nature  as  to  eocclude  the  idea  of  action  as  a  body  or  board, 
and  where  they  are  devolved  on  public  officers  or  agents  rather  than 

standing  rule  may  be  suspended,  upon  exists  no  power  in  either  branch  or  both 
the  assent  of  three-fourths  of  the  mem-  to  fix  a  greater  number.  ...  It  would 
bers  priBsent,  except  Rule  IX."  Rule  therefore  seem  to  follow  from  this,  that 
IX. required  ordinances  and  joint  reso-  when  *a  branch'  or  'the  members  of 
lutions  to  have  two  readings  on  two  a  branch'  are  the  w^ords  used,  with 
separate  days  ''imless  two-thirds  of  nothing  to  qualify  them,  and  in  the 
the  members  of  the  branch  shall  by  a  absence  of  clear  intent  to  the  contrary, 
vote  otherwise  direct."  It  was  held  they  must  be  taken  to  mean  that 
that,  notwithstanding  the  terms  of  'number  of  the  body  that  makes  a  law- 
Rule  XV.,  a  motion  to  suspend  Rule  IX.  ful  body.'  To  construe  the  words '  two- 
might  be  carri^  by  a  two-thirds  vote  thirds  of  the  members  of  the  branch,' 
of  a  quorum  of  the  members  present,  as  used  in  the  ninth  rule,  to  mean 
Page,  J.,  said:  "We  do  not  deem  it  two-thirds  of  all  the  members,  would 
important  to  determine  here  what  was  be  to  fix  a  meaning  upon  them  that 
meant  by  the  use  of  these  different  would  deprive  the  majority  of  their 
terms  [in  Rule  XV.];  whether  by  the  legal  power  to  act.  It  would  amount 
words  'members  present,'  it  was  in-  to  declaring  that  a  majority,  consti- 
tend^  to  include  sol  who  were  actually  tuting  the  lawful  body,  mtended  by  a 
present,  as  distinguished  from  those  rule  of  procedure  to  take  away  from 
voting.  The  question  now  before  us  itself  under  certain  circumstances  the 
must  be  determined  by  the  proper  power  it  rightfully  has  to  do  the  work 
meaning  to  be  placed  upon  the  words  it  was  assembled  to  do." 
'members  of  the  branch  as  used  in  the  *  Kingsbury  v.  Quincy  School  Dis- 
ninth  rule.  It  is  now  well  settled  that  trict,  12  Met.  (Mass.)  99 ;  Day  v.  Green, 
tn  cdl  cases  a  majority  of  the  legislative  4  Cush.  (Mass.)  433,  438,  439;  Fisher 
body  is  a  quoruniy  entitled  to  act  for  v.  Attleboro  School  EHstrict,  4  Cush. 
the  whole  body,  except  where  the  (Mass.)  494;  Coffin  v.  Nantucket,  5 
power  that  creates  it  has  otherwise  (Xislj.  (Mass.)  269;  11  CJush.  433; 
directed.  .  .  .  There  is  no  act  of  the   Damon  v.  Granby,  2  Pick.  (Mass.)  345, 


State  of  Maryland  that  prescribes  what  355 
number  shall  constitute  a  quorum  of  493 
either  of  the  two  branches  of  the  city  203 
council.     That  is  determined  by  the   412 


.State  V.  Jersey  City,  27  N.  J.  L. 
Charles  v.  HoDoken,  27  N.  J.  L. 


Dey  V.  Jersey  City,  19  N.  J.  Eq. 

Baltimore  v.  Poultney,  25  Md.  18. 
common  law,  which  fixes  the  'major-  Text  quoted  and  approved.  Brown  t;. 
ity  as  the  legal  body';  and  under  the  District  of  Columbia,  127  IT.  S.  579, 
authority  granted  by  the  legislature  to  586;  United  States  v.  Ballin,  144  U.  S. 
'settle  their  rules  or  procedure,'  there    1,  8. 
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on  the  agents  of  corporations,  the  rule  above  stated  (as  the  cases 
below  referred  to  will  show)  has  been  relaxed,  and  in  some  instances 
deemed  to  be  wholly  inapplicable.^ 

*  With  respect  to  persons  or  officers  mon  law  in  relation  to  corporations, 

appointed  by  law  to  act  judicially  in  a  But  if  the  authority  is  given  to  persons 

CMic  matter,  it  is  generally  held,  there  not  members  of  the  body,  such  persons 
eing  no  provision  of  statute  to  the  con-  are  agents,  and  not  technically  a  com- 
trary,  that  where  all  meet  and  act,  a  mittee,  and  all  must  concur,  unless  it 
uiajority  may  decide  and  bind  the  rest,  appear  that  it  was  intended  that  a  ma- 
and  this  notwithstanding  the  express  ionty  should  act.  See  authorities  cited 
dissent  of  the  minority,  or  their  wrong-  by  Solicitor-General  Davis  in  same  case, 
ful  withdrawal  before  the  act  is  con-  p.  350;  Viner's  Ab.  title  AuOiorUy,  B. 
summated.  Rogers,  In  re,  7  Cow.  pi.  7.  Further  as  to  binding  force  of 
'(S.  Y.)  526  (appraisal  of  damages  by  the  act  of  majority  of  a  conmiittee  or 
canal  appraisers),  and  see  lb.  note  a,  board  of  selectmen,  see  Jones  v,  An- 
and  the  cases  there  cited  and  reviewed ;  dover,  9  Pick.  (Mass.)  146 ;  Crommett 
76. 764,  explanation.  See,  further.  Will-  v,  Pearson,  18  Me.  344;  Junkins  v. 
cocks.  In  rCy  7  Cow.  (N.  Y.)  402,  and  Doughty  Falls  Union  School  District, 
note ;  lb.  462,  463 ;  Young  v.  Bucking-  39  Me.  220 ;  First  Parish  in  Sutton  v. 
ham,  5  Oliio,  485,  489;  Charles  v.  Ho-  Cole,  3  Pick.  (Mass.)  232,  244;  Kings- 
boken,  27  N.  J.  L.  203 ;  Martin  v.  bury  v.  Quincy  School  District,  12  Met. 
Lemon,  26  Conn.  192;  Astor  v.  New  (Mass.)  99;  Keyes  v.  Westford,  17 
York,  62  N.  Y.  580 ;  People  v.  Pahner  Pick.  (Mass.)  273 ;  Green  v.  Bliller,  6 
(effect  of  death  of  one  of  the  members  Johns.  (N.  Y.)  39 ;  Grindley  v.  Barker, 
or  officers),  52  N.  Y.  83;  People  v.  1  Bos.  &  Pul.  236,  per  Eyre^  C.  J. ;  King 
Syracuse,  63  N.  Y.  291 ;  anU,  §  247,  v.  Beeston,  3  Term  R.  592 ;  Guthrie  v. 
note;  pos/,  chapter  on  Actions  and  Armstrong,  5  Bam.  &  Aid.  628,  where 
Liabihties.  it  was  held  that  a  power  given  to  fifteen 
The  statute  authorized  the  appoint-  jointly  and  severally  was  well  executed 
ment  of  three  levee  inspectors,  and  pre-  by  four.  A  school  committee  appointed 
scribed  their  duties,  which  involved  the  according  to  and  under  a  statute  are 
exercise  of  judgment.  Held,  that  all  public  officers  within  the  meaning  of 
must  meet  and  act,  and  tliat  the  action  the  statute  which  gives  a  majority  of 
of  a  majority  in  the  absence  of  the  third  such  officers  authority  to  act  for  the 
was  void.  Ballard  v.  Davis,  31  Miss,  whole.  Keyser  v.  Sunapee  School  Dis- 
525.  Where  a  committee  consists  of  trict,  35  N.  H.  477. 
two  members,  the  action  of  both  is  Where  an  authority  is  given,  by  law, 
necessary.  Rider  v.  Portsmouth,  67  (o  a  committee^  or  to  more  persons  than 
N.  H.  298.  The  power  of  a  committee  one,  to  do  an  act  of  a  public  nature,  one 
is  founded  upon  and  is  defined  and  alone,  imless  there  be  something  to 
limited  by  the  resolution  appointing  show  such  intention,  cannot  act  inde- 
the  committee,  or  conferring  authority  pendentlv  and  without  the  concurrence 
upon  it.  Ex  parte  Cbnrades,  185  Mo.  of  the  others,  or  at  least  of  a  majority. 
411,  430.  As  to  the  power  of  the  ma-  If  the  act  is  ministerial,  a  majority  at 
jority  of  the  board  to  contract  uith  one  least  nnist  concur ;  but  unless  required, 
of  the  members  of  the  board,  see  post,  or  such  is  the  practice,  they  need  not  act 
§  772.  But  a  contract  made  by  less  as  a  board,  ana  be  convened  or  notified 
than  a  majority  of  a  committee  of  the  to  be  convened  as  such.  But  if  the  act 
corporation,  though  in  the  name  of  the  is  judicial  in  its  nature,  that  is,  requir- 
wholo,  binds  neither  party.  Pout,  §  541.  ing  the  exercise  of  judgment,  unless 
But  it  viill  be  binding  if  the  authority  special  provision  is  otherwise  made,  aU 
was  joint  and  several,  or  if  ratified,  must  meet  or  have  notice  to  meet,  a  ma- 
Adams  r.  Hill,  16  Me.  215;  Kupfer  v.  jority  will  constitute  a  quorum,  and  a 
South  Parish  in  Augusta,  12  Mass.  185;  majority  of  the  quorum  will  be  compe- 
Allen  r.  Cooper,  22  Me.  133.  tent  to  act.  Martin  v.  I^emon,  26  Conn. 
In  Damon  v.  Granby,  2  Pick.  (Mass.)  192.  In  this  case  it  was  ruled  that  one 
345,  tliis  distinction  is  taken.  If  a  pub-  of  a  committee  of  three  to  remove  en- 
lic  corporation  appoints  a  committee  croachments  on  highways  could  not  act 
of  its  own  members,  a  majority  may  alone, 
binil,  for  such  is  the  usage  and  the  com-  Committees    of    public    corporations 
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§  523  (278).  niostrative  Instances.  —  The  manner  in  which  the 
courts  have  applied  the  rule  that  3,'majority  of  a  select  body,  such  as  a 
city  council  or  municipal  board,  constitutes  a  qworuniy  and  a  vote  of  a 
majority  of  the  quorum  is  sufficient  to  bind  the  entire  body,  is  perhaps 
best  shown  by  a  statement  of  the  rulings  in  some  of  the  cases  which 
have  arisen.  Where  a  council  consisted  of  eighteen  members,  ex- 
clusive of  the  mayor,  the  election  of  a  clerk  by  nine  votes  was  held 
lawful  and  valid,  the  other  members  remaining  present,  though  pro- 
testing against  the  method  of  electing  and  refusing  to  vote.  It  was 
held  that  the  legal  effect  of  their  refusal  to  vote  while  remaining 

have  sometimes  been  held  to  be  gov-  39.  See  also  King  v.  Beeston,  3  Term 
emedy  ^ith  respect  to  meetine  and  R.  592;  Jones  v.  Andover,  9  Pick, 
notice,  by  different  rules  from  a  ooard   (Mass.)  146. 

which  has  necessarily  to  be  assembled  Under  the  statutes  of  Pennsylvania, 
or  convened  before  it  can  act.  And  the  all  powers  conferred  upon  county  corn- 
acts  of  a  majority  of  such  committees  missioners  may  be  legally  executed  by 
have  been  considered  valid,  though  two  without  the  concurrence  of  the 
some  member  of  the  committee  was  not  third.  Commissioners  v.  Leckey ,  6  Seig. 
notified.  Gallup  v.  Tracy  (town  com-  &  Rawle  (Pa.),  166;  Cooper  v.  Lam- 
mittee  to  stake  out  oyster  grounds),  25  peter,  8  Watts  (Pa.),  128;  Curtis  v. 
0>nn.  60.  But  compare  Martin  v.  Butler  Co.,  24  How.  435;  Jefferson  Co. 
Lemon,  26  Conn.  192.  And  see  Damon  v.  Slagle,  66  Pa.  St.  202,  where  it  is  held 
V.  Granby,  2  Pick.  (Mass.)  345,  354 ;  that  a  contract  by  two  county  commis- 
Grindley  v.  Barker,  1  Bos.  &  Pul.  236 ;  sioners  within  the  scope  of  their  au- 
Keeler  v.  Frost,  22  Barb.  (N.  Y.)  400 ;  thority  bound  the  county,  although  not 
Perry  v.  Tjmen,  22  Barb.  (N.  Y.)  137;  made  at  their  office. 
infra,  §  537.  Town  committee  held  to  Where  three  commissioners  are  ap- 
be  an  agent  of  the  town,  and  not  a  pointed  to  contract  for  site  for  poor- 
board  of  public  officers  or  a  judicial  house,  two  of  them  cannot  make  a  valid 
body,  and  may  act  by  the  agreement  of  purchase.  Pulaski  Co.  v.  Lincoln,  9 
the  individual  members  separately  ob-  Ark.  320.  Action  of  less  than  a  major- 
tained.  Shea  v.  Milford,  145  Mass.  528 ;  ity  of  commissioners  of  public  build- 
Haven  V,  Lowell,  5  Met.  (Mass.)  35.  in^s,  appointed  by  act  of  le^slature,  is 
Where  a  public  authority  is  to  be  ex-  void.  Petrie  v.  Doe,  30  Miss.  698.  A 
ercised  by  two  officers  —  a  number  not  statute  declaring  that  every  board  of 
admitting  of  a  majority  —  regularly,  township  trustees,  "and  the  ruembers 
both  should  act ;  yet,  to  prevent  a  fail-  thereof,"  shall  be  overseers  of  the  poor 
ure  of  justice,  it  seems  one  may,  in  cer-  was  construed  to  make  each  member 
tain  cases,  as  where  the  other  is  dead,  an  overseer,  with  power  to  act.  Knox 
disqualified,  or  absent,  act  alone.  But  County  v.  Jones,  7  Ind.  3,  5. 
certain  it  is,  that  where  one  only  acts.  When  majority  may  lawfully  execute 
the  consent  of  the  other  wiU  he  presumed,  powers  of  a  public  nature.  Allegheny 
This  is  an  application  of  the  strong  pre-  County  Com'rs  v.  Leckey,  6  Serg.  i 
sumption  wuich  obtains  in  favor  of  the  Rawle  (Pa.),  170;  Baltimore  Turnpike, 
performance  of  official  duty.  Downing  5  Binn.  (Pa.)  484 ;  McCready  v.  Phila- 
V.  Rug[ar,  21  Wend.  (N.  Y.)  178,  and  delphia  Guardians,  9  Serg.  &  Rawle 
authorities  cited.  This  case  also  holds  (Pa.),  99;  Commonwealth  v.  Canal 
that  the  presumption  of  consent  should  Commissioners,  9  Watts  (Pa.),  466, 471 ; 
be  rebutted  only  by  the  testimony  of  Cooper  v.  Lampeter,  8  Watts  (Pa.), 
the  other  officer.  /6.  185.  "  It  is  a  gen-  128 ;  Caldwell  v.  Harrison,  1 1  Ala.  755 ; 
cral  principle  that  where  a  board  of  Tallapoosa  Com'rs  Court  v.  Tarver,  21 
officers  (for  example,  overseers  of  the  Ala.  661 ;  Crist  v.  Brownsville  Trustees, 
poor)  is  constituted  to  perform  a  duty  10  Ind.  452 ;  Somerset  v.  Parson,  105 
provided  by  law,  the  act  of  the  majority  Pa.  St.  360 ;  Schenck  r.  Peay,  1  Dillon 
is  the  act  ot  the  whole  body."  Per  Ben^  C.  C.  267. 
nett,  J.,  Wolcott  v.  Wolcott,  19  Vt.  37, 
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present  was  an  acquiescence  in  the  action  of  those  voting.*  So, 
also,  a  statute  in  reference  to  a  definite  body,  declaring  that  a  "  ma- 
jority of  those  presetit  at  any  regular  meeting  shall  be  competent "  to 
transact  business,  leaves  the  number  which  may  form  a  quorum  to  be 
determined  by  the  common  law;  that  is,  there  must  be  at  least  a 
majority  present,  and  such  a  provision,  it  was  considered,  did  not 
authorize  a  minority  of  the  whole  body  to  act.^ 

§  524  (279).  niostrative  Gases;  Quomm.  —  So,  if  a  board  of 
village  trustees  consists  of  five  msmherSy  and  ally  or  four^  are  present, 
two  can  do  no  valid  act,  even  though  the  others  are  disqualified  by 
interest  from  voting,  and  therefore  omit  or  decline  to  vote;  their 
assenting  to  the  measure  voted  for  by  the  two  will  not  make  it  valid. 
If  three  only  were  present,  they  would  constitute  a  quorum ;  then  the 
votes  of  two,  being  a  majority  of  the  quorum,  would  be  valid;' 
certainly  so  where  the  three  are  all  competent  to  act.* 

§  525  (280).  niostrative  Gases.  —  In  another  case  the  power 
of  amotion  was  conferred  upon  a  city  council  to  be  exercised  "  by  a 
vote  of  two-thirds  of  that  body,*'  and  this  was  considered  to  give  the 
power  of  removal  to  two-thirds  of  a  legal  quorum.  Two-thirds  of 
the  whole  number  of  members  composing  the  council  were  held  not 
to  be  required.  The  point  was  admitted  to  be  close,  and  the  French 
text  of  the  charter  was  regarded  as  favoring  the  conclusion  reached.* 

§  526  (282).  Excessive  Number  of  Votes.  —  In  the  absence 
of  special  provision,  the  major  part  of  those  present,  at  a  meeting  of 
a  select  body,  must  concur  in  order  to  do  any  valid  act.  Therefore, 
when  it  appeared  that  thirteen  ballots  were  cast  when  the  members 
present  were  only  entitled  to  give  twelve  votes,  of  which  seven  were 
for  one  person  and  six  for  another,  there  was  no  election,  and  the 
council,  though  it  had  declared  that  the  person  receiving  seven  votes 
was  duly  elected,  might  subsequently  rescind  its  action  and  proceed 

*  State  V.  Green,  37  Ohio  St.  227.       section  is  quoted  and  explained  and  its 
'  Willcocks,  In  re,  7  Cow.  (N.  Y.)    application  pointed  out  by  Elliott,  J., 

402;    Ih.  463   and  note;    /6.  526  and  in  Rush\'ille  Gas  Co.  v.  Rushville,  121 

note;    Heiskell  v.   Baltimore.  65  Md.  Ind.  206,  210.     It  is  also  cit«d  and  ex- 

125;   Bamert  v.  Paterson,  48  N.  J.  L.  plained  in  Murdock  v.  Strange,  99  Md. 

395;    anU,  §§  385,  522,  note;    infra,  89. 
$  526.  •  Wamock  v.  Lafayette,  4  La.  An. 

*  Coles  V.  Williamsburgh,  10  Wend.  419.  See,  on  this  point,  Logansport 
(N.  Y.)  658;  McDennott  v.  Miller,  45  v.  I.egg,  20  Ind.  315;  State  v.  Porter, 
N.  J.  L.  251.  113  Ind.  79;  Zeigler  r.  Central  R.  Co., 

*  Buell  V.  Buckingham,  16  Iowa,  284  84  Md.  304. 
and  cases  cited;   j)ost,  §  541,  n.    This 
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to  a  new  election.*  And  in  South  Carolina  the  general  rule  is  rec- 
ognized, and  a  majority  of  the  board  of  managers  of  elections  — 
having  power,  by  statute,  to  determine  the  validity  of  contested 
elections  —  is  a  quorum,  and  a  majority  of  that  quorum  may  act 
and  decide.' 

§  527.  Effect  of  Refusal  to  vote.  —  Minorities  of  councils  and 
other  deliberative  bodies  sometimes  resort  to  obstructive  tactics  to 
defeat  measures  which  they  have  reason  to  believe  the  majority  favor. 
One  of  such  methods  is  by  a  refusal  to  vote,  by  reason  whereof  a  meas- 
ure may  be  deprived  of  the  support  of  a  majority  of  the  council  pres- 
ent and  participating.  But  the  courts  have  steadfastly  adhered  to 
the  rule  that  when  members  are  present  at  a  meeting,  a  mere  re- 
fusal to  vote  on  the  part  of  some  of  the  members  cannot  defeat 
the  action  of  the  majority  of  those  actually  voting.  As  long  as  the 
members  are  present  in  the  council  chamber  and  have  an  oppor- 
tunity to  act  and  vote  with  the  others,  it  is  their  duty  to  act,  and  they 
will  be  regarded  as  present  for  the  purpose  of  making  a  quorum  and 
rendering  legal  the  action  ,of  the  council.'    Slightly  divergent  views 

*  Labourdette  v.  Municipally,  2  had  the  right  to  treat  them  as  part 
La.  An.  527.  See  also  Baker  v.  Gush-  of  the  boanl,  and  as  present  and  fail- 
man,  127  Mass.  105;  infray  §  539.  ing  or  refusing  to  vote.    State  v.  Va- 

'  State   V.   Deliesseline,   1    McCord  nosdal,  131  Ind.  388.     Olds,  J.,  said: 

(S.   Car.),   52,    where   the   subject   is  "They  could  not  change  from  trustees 

elaborately    considered    by    NoU,    J. ;  to  mere  spectators  in  the  same  room 

8.  p.  State  V.  Huggins,  Harper  (S.  Car.)  when  they  still  had  an  opportunity 

Law,  94,  further  holding  that  where,  to  act  and  vote  with  the  others  and 

of   eighteen    managers   appointed   by  thus    prevent     an     election.       Being 

the  legislature,  two  refused  to  qualify,  present,  it  was  their  duty  to  act ;  they 

one  was  disqualified,  and  one  dead,  were  in  fact  present.  ...  If  the  facts 

the  remaining  fourteen   (from  neces-  showed  that  the  three  trustees  had,  in 

sity  and  pubfic  convenience)  properly  fact,  withdrawn  from  the  meeting  and 

const! tutCKi  the  board,  and  might  act  eone  from  the  room,  so  as  to  have,  in 

by  a  majority  of  the  fourteen.     The  fact,  left  but  three  trustees  in  session, 

decision  rests  upon  the  legislative  in-  it  would  present  an  entirely  different 

tent,  deduced  from  various  provisions  question." 

of  the  act,  to  commit  the  matter  to  In  United  States  v,  Ballin,  144  U.  S. 

the  acting  managers.  1',  a  rule  of  the  Hotise  of  Repreaenta- 

'  A  full  board  of  township  trustees,  lives   that    "the    names   of   members 

six  in  number,  met  and  proceeded  to  sufficient  to  make  a  quorum  in  the 

ballot  for  county  superintendent.  After  hall  of  the  house  who  do  not  vote  shall 

a  number  of  ballots  had  been  taken  be  noted  by  the  clerk  and  recorded 

without  an  election,  three  of  the  trustees  in  the  journal,   and   reported  to  the 

grotested    against    further    balloting.  Speaker  with  the  names  of  the  mem- 

ft  Uie  part  of  the  room  where  the  board  bers  voting,  and  be  counted  and  an- 

were   atttingf    and    mingled    A\ith    the  nounced  in  determining  the  presence 

spectators.    On  a  further  ballot  being  of  a  quorum  to  do  business, "  was  held 

taken,  the  other  three  trustees  voted  to  be  a  constitutional  mode  of  ascer- 

for  oHie  candidate.     It  was  held  that  taining  the  presence  of  a  quorum.    Mr. 

there  was  no  withdrawal  of  the  three  Justice   Brewer  said  with  reference  to 

trustees  in  such  sense  as  to  break  a  the  method  by  which  the  presence  of 

quorum,  and  that  the  presiding  officer  a  majority  shall  be  determined:  "But 
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have  been  expressed  by  the  courts  as  to  the  effect  of  a  refusal  of  mem- 
bers  of  a  council  to  vote,  although  the  courts  are  unanimous  in  declin- 
ing to  permit  such  refusal  to  defeat  an  expression  of  the  will  of  the 
body.  Thus,  in  some  jurisdictions,  it  is  said  that  silence  or  refusal 
to  vote  is  concurrence,  as  it  is  the  duty  of  the  silent  members  to 
express  their  opinion  if  they  desire  to  oppose  the  question  before 
the  council,  and  if  they  fail  to  perform  their  duty,  they  must  be 
taken  as  assenting  to  the  action  of  the  majority  of  those  who  do 
vote.* 

how  shall  the  presence  of  a  majority  521,  the  board  of  police  commission- 
.  be  determined?  The  Constitution  has  ers  consisted  of  the  mayor  and  four 
prescribed  no  method  of  making  this  members.  The  mayor  had  only  a 
determination,  and  it  is  therefore  vote  in  case  of  a  tie.  On  a  motion  to 
within  the  competency  of  the  house  appoint  policemen,  two  members  an- 
to  prescribe  any  method  which  shall  nounced  that  they  would  not  vote,  but 
be  reasonably  certain  to  ascertain  remained  in  the  room.  The  resolu- 
the  fact.  It  may  prescribe  answer*  tion  was  put  and  received  two  votes 
to  roll-call  as  the  onljr  method  of  de-  in  its  favor,  no  other  votes  being  cast, 
termination;  or  require  the  passage  The  mayor  declared  that  the  resolu- 
of  members  between  tellers,  and  their  tion  was  carried.  The  two  non-voting 
count  as  the  sole  test ;  or  the  count  members  protested  against  this  ruling, 
of  the  Speaker  or  the  clerk,  and  an  It  was  held  that  the  silence  of  the  non^ 
announcement  from  the  desk  of  the  assenting  members  was  concurrence,  and 
names  of  those  who  are  present.  Any  the  resolution  was  legally  passed.  It 
one  of  these  methods,  it  must  be  con-  was  also  held  that  the  previous  decla- 
ceded,  is  reasonably  certain  of  ascer-  ration  that  they  would  not  vote  and 
taining  the  fact,  and  as  there  is  no  the  protest  against  the  ruling  were  un- 
constitutional method  prescribed,  and  availing.  Carpenter,  J.,  said:  "Sound 
no  constitutional  inhibition  of  any  of  policy  requires  that  public  interests 
those,  and  no  violation  of  fundamental  should  not  suffer  by  their  inaction, 
rights  in  any,  it  follows  that  the  house  Had  they  voted  against  the  resolu- 
niay  adopt  either  or  all,  or  it  may  pro-  tion  there  would  have  been  a  tie,  and 
vide  for  a  combination  of  any  two  of  the  mayor  would  then  have  given  the 
the  methods.  That  was  done  by  the  casting  vote.  Had  he  votcS  in  the 
rule  in  question ;  and  all  that  that  aflarmative'the  legality  of  the  appoint- 
rule  attempts  to  do  is  to  prescribe  a  ment  could  not  have  been  questioned, 
method  for  ascertaining  the  presence  of  But  they  did  not  vote,  although  pres- 
a  majority  and  thus  establishing  the  ent.  Their  presence  made  a  quorum, 
fact  that  the  house  is  in  a  condition  A  quorum  was  present,  and  all  who 
to  transact  business."  voted,  voted  in  tne  affirmative.  Why 
The  fact  that,  under  a  charter  pro-  was  not  the  mayor  justified  in  declar- 
vision  authorizing  a  smaller  number  ing  the  resolution  passed?  The  silence 
than  a  quorum  to  adjourn  from  time  of  the  non-voting  members  was  ac- 
to  time  and  to  compel  the  attendance  quiescence,  and  acquiescence  was  con- 
of  absent  members,  and  under  an  or-  currence.  Their  previous  declaration 
dinance  regulating  the  manner  in  and  their  subsequent  protest  avail 
which  such  attencmnce  may  be  com-  nothing.  The  test  is,  not  what  was 
pelled,  members  wilfully  absenting  said  before  or  after,  but  what  was 
themselves  were  arrested  by  the  city  done  at  the  time  of  voting." 
sergeant  and  brought  to  the  meeting  under  In  Attorney-General  v.  Shepard, 
duress  and  coercion,  does  not  render  62  N.  H.  383,  Doe.  C.  J.,  said:  "There 
the  proceedings  of  the  meeting  void,  were  seven  aldermen.  Four  were  a 
since  the  coercion  only  resulted  in  the  quorum.  Six  were  present.  Three 
perfonnance  of  what  the  members  voted  for  the  adoption  of  the  amend- 
were  legally  bound  to  do.  »Schmulbach  ment,  and  the  refusal  of  the  other 
V.  Speidel,  50  \V.  Va.  553.  three  was  inoperative.  In  the  ab- 
*  In  Somers  v.  Bridgeport,  60  Conn,  sence  of  express  regulation,  a  propoei- 
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In  Indiana,  however,  a  qualification  of  the  rule  with  reference  to 
acquiescence  seems  to  have  been  adopted,  although  it  is  to  be  ob- 
served that  the  adoption  of  this  rule  would  not  have  changed  the 
result  of  the  vote  in  any  of  the  cases  cited  to  support  the  doctrine 
of  acquiescence  as  stated  above.  In  that  State  the  court  holds  that 
the  rule  is  that  if  a  quorum  is  present  and  a  majority  of  a  legal 
quorum  vote  in  favor  of  a  proposal,  it  will  prevail,  although  an  equal 
number  should  refrain  from  voting.^ 

tion  is  carried  in  a  town  meeting  or  as  there  was  only  one  nomination,  it 
other  legislative  assembly,  by  a  ma-  was  competent  to  elect  by  motion; 
jority  of  the  votes  cast.  The  exercise  that  the  members  present  cotdd  rutty  by 
of  law-making  power  is  not  stopped  reftisal  to  vote,  defeat  the  election  or  di- 
by  the  mere  silence  and  inaction  of  vest  the  body  of  its  power  to  act;  and  that 
some  of  the  law-makers  present.  An  the  legal  effect  ot  their  refusal  to  vote 
arbitrary,  technical,  and  exclusive  was  an  acquiescence  in  the  choice  of 
method  of  ascertaining  whether  a  those  voting;  and  that  the  fact  that 
quorum  is  present,  operating  to  pre-  the  mode  of  voting  was  obiected  to, 
vent  the  performance  of  official  ciuty  and  that  objection  was  also  taken 
and  obstruct  the  business  of  govern-  that  no  quorum  voted,  did  not  change 
ment,  is  no  part  of  our  common  law.  the  legal  effect  of  the  vote. 
The  statute  requiring  the  presence  of  *  In  Rushville  Gas  Co.  v.  Rushville, 
four  aldermen  does  not  mean  that  in  121  Ind.  206,  three  of  the  six  members 
the  presence  of  four  a  majority  of  the  of  a  city  council  voted  in  favor  of  a 
votes  cast  may  not  be  enough."  Fol-  resolution.  The  other  three  members, 
lowed  in  Attorney-General  v.  Remick,  although  present,  declined  to  vote. 
71  N.  H.  480,  483.  In  Mount  v.  Parker,  It  was  held  that  the  resolution  was 
32  N.  J.  L.  341,  of  the  six  members  adopted;  that  the  rule  is  that  if  a 
present  three  voted  in  favor  of  a  mo-  auorum  is  present  and  a  majority  of 
tion,  two  voted  against  it,  and  one  re-  the  quorum  vote  in  favor  of  a  measure 
fused  to  vote.  It  was  held  that  the  it  will  prevail,  although  an  equal 
motion  was  carried,  the  court  saying,  number  should  refrain  from  voting. 
"  It  being  the  well-established  law  that  A  majority  of  the  number  of  members 
where  no  specified  number  of  votes  is  required  to  constitute  a  quorum  is 
required  but  a  majority  of  the  board  sufficient.  Elliott,  J.,  said:  **The  rule 
regularly  convened  are  entitled  to  is  that  if  there  is  a  quorum  present, 
act,  a  person  declining  to  vote  is  to  and  a  majority  of  the  cjuorum  vote  in 
be  considered  as  assenting  to  the  votes  favor  of  a  measure,  it  will  prevail, 
of  those  who  do."  although  an  equal  number  should 
In  State  v.  Green,  37  Ohio  St.  227,  refrain  from  voting.  It  is  not  the 
a  city  council  which  consisted  of  eigh-  majority  of  the  whole  number  of  mem- 
teen  members  duly  qualified,  all  of  bers  present  that  is  required ;  all  that 
whom  with  the  mayor  were  legally  is  requisite  is  a  majority  of  the  number 
assembled,  proceeded  to  organize.  The  of  members  required  to  constitute  a 
mayor  acted  as  president.  A  motion  quorum.  If  there  had  been  four  mem- 
was  made  to  elect  S  clerk.  An  objec-  bers  of  the  common  council  present, 
tion  made  to  election  by  motion  was  and  three  had  voted  for  the  resolution 
overruled  by  the  mayor.  Nine  mem-  and  one  had  voted  against  it,  or  had 
bers  protested  against  his  ruling.  On  not  voted  at  all,  no  one  would  hesi- 
a  roll-call  on  the  motion  to  elect  S,  the  tate  to  affirm  that  the  resolution  was 
nine  protesting  members  refused  -to  duly  passed,  and  it  can  make  no  differ- 
vote,  and  the  vote  as  taken  stood  nine  ence  whether  four  or  six  members  are 
yeas  and  no  nays.  No  other  candidate  present,  since  it  is  always  the  vote  of 
was  nominated  or  voted  for.  One  of  the  majority  of  the  (juonim  that  is 
the  non-voting  members  objected  on  effective.  The  mere  presence  of  inactive 
the  ground  that  no  quorum  voted,  but  metnbcrs  does  not  impair  the  right  of  the 
the  objection  was  overruled  and  S  de-  qiurrum  to  proceed  with  the  business 
clanHJ  elected.  The  nine  members  of  the  bodv.  If  members  present  de- 
not  voting  protested.    It  was  held  that,  sire  to  defeat  a  measure,  they  must 
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In  other  cases  where  the  council  was  evenly  divided  between  those 
voting  and  those  refusing  to  vote,  and  the  mayor,  who  had  only  a 
casting  vote  in  case  of  a  tie,  declared  a  tie  and  exercised  his  right  to 
vote  in  that  event,  the  courts  have  sustained  the  action  of  the  council 
so  evidenced  as  duly  adopted,  declaring  that  the  action  of  the  mayor 
in  treating  the  votes  of  those  who  declined  to  assent  as  cast  in  the 
negative,  was  giving  the  greatest  adverse  effect  to  these  votes  which 
was  possible ;  that  no  greater  effect  could  be  claimed  for  them  under 
any  circumstances,  and  that  the  right  of  the  council  to  exercise  its 
functions  could  not  be  defeated  by  mere  silence.  The  courts  in  these 
cases  declared  that  the  action  of  the  mayor  in  voting  as  in  case  of  a 
tie  was  proper,  but  it  is  also  to  be  observed  that  they  used  language 
which  indicated  that  it  was  their  opinion  that  those  refusing  to  vote 
might  be  taken  as  assenting  to  the  action  of  those  who  actually  did 
vote,  and  as  bound  by  the  result  of  the  vote.*  But  it  is  to  be  observed 
that  where  the  statute  requires  the  affirmative  action  of  a  majority 
of  the  entire  board  or  a  m/ijority  of  the  members  present,  a  refusal  to 
vote  may  result  in  defeating  the  proposition  because  in  such  case 
ajfirmaiive  action  is  required,  and  those  who  refuse  to  vote  cannot  be 
counted  on  the  affirmative  side  under  such  a  specific  statutory  re- 
quirement, and  the  proposal  before  the  council  may  be  defeated  by 
lack  of  the  affirmative  majority  required  by  the  statute.' 

vote  against  it,  for  inaction  will  not  nomination,  and  the  others  refused  to 
accomplish  their  purpose.  Their  silence  vote.  The  mayor,  who  presided,  was 
is  acquiescence  rather  than  opposition,  entitled  to  a  casting  vote  only,  and 
Their  refusal  to  vote  is,  in  effect,  a  treated  the  refusals  to  vote  as  ne^ 
declaration  that  they  consent  that  the  mor  tive  votes.  It  was  held  that  treatmg 
iority  of  the  quorum  may  act  for  the  the  refusals  as  negative  votes  was  riv- 
body  of  which  they  are  members."  ing  them  the  greatest  effect  possible; 
This  decision,  which  seems  to  rest  on  that  the  mayor  was  entitled  to  vote 
sound  practical  reasons,  has  been  re-  as  in  case  of  a  tie,  and  that  the  resolu- 
affirmed  and  followed  in  Sta^  v.  Dillon,  tions  were  duly  carried.  State  v,  Yates, 
125  Ind.  65;  State  v.  Vanosdal,  131  19  Mont.  239;  Launtz  v.  People,  llj 
Ind.  388;  Landes  v.  State,  160  Ind.  111.  137.  In  each  of  these  cases  the 
479,  483.  It  is  cited  and  approved  in  court  said  that  it  was  inclined  to  the 
Wheeler  v.  Commonwealth,  98  Ky.  opinion  that  the  proper  rule  is  that 
59,  64,  cited  infra,  §  528,  note.  In  those  who  remain  silent  shall  be  deemed 
Morton  v.  Youngerman,  89  Ky.  505,  the  to  assent  to  the  action  of  those  who 
council  consisted  of  twelve  members,    vote. 

and  a  vote  was  taken  upon  two  candi-  '  Somers  v.  Bridgeport,  60  Conn, 
dates  for  ofHce.  One  candidate  re-  521,529.  See  also  Murdock  v.  Strange, 
ceived  six  votes,  and  the  other  three  99  Md.  89,  where  it  is  pointed  out  that 
votes ;  three  members  refused  to  vote,  the  same  result  necessarily  attends  the 
It  was  held  that  the  candidate  who  casting  blank  ballots  when  affirmative 
received  six  votes  was  elected.  Infra,  action  of  a  majority  of  the  entire  body 
§§  527,  528.  or  of  the  members  present  is  required. 

*  A  city  council  was  composed  of  State  v.  Alexander,  107  Iowa,  177,  is 
the  mayor  and  eight  aldermen,  all  of  an  example  of  the  rule  that  a  tie  can- 
whom  were  present  when  the  roll  was  not  be  declared  by  the  mayor  by  rea- 
called  for  confirmation  of  a  nomina-  son  of  the  refusal  of  members  to  vote, 
tion,    four    aldermen    voted    for    the   when  the  statute  requires  an  affirma- 
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§  528.  Effect  of  casting  Blank  Ballot.  —  The  nature  and  effect 
of  a  blank  ballot  cast  by  a  member  of  a  city  council  at  an  election 
for  an  officer,  has  been  before  the  courts  for  consideration  and  the 
weight  of  authority,  and,  as  we  think,  the  better  view  is,  that 
the  blank  ballot  is  a  mere  nullUy;  that  it  cannot  be  counted  for  or 
against  either  of  the  candidates  voted  for ;  and  that  the  vote  for  the 
candidates  is  to  be  determined  by  a  majority  of  the  valid  ballots 
actually  cast.*    But  in  Tennessee  the  Supreme  Court  took  a  differ- 

tive  vote  by  a  majorUy  of  the  whole  num-  how  a  blank  ballot  can  be  given  any 
ber  dected  to  the  council.  In  that  case  significance.  If  it  expresses  nothing, 
the  mayor  had  as  presiding  officer  only  and  therefore  cannot  be  counted  for 
a  vote  in  case  of  a  tie.  On  a  motion  or  against  either  of  the  candidates 
three  out  of  a  board  of  six  voted  in  voted  for^  how  can  it  serve  to  indicate 
tha  affirmative,  one  in  the  negative,  assent  to  the  person  receiving  a  plural- 
and  two  refuseid  to  vote.  He  there-  itvof  the  other  votes  cast,  or  of  dissent? 
upon  directed  that  all  persons  not  How  can  a  blank  piece  of  paper  be 
voting  should  be  recorded  m  the  nega-  construed  to  express  an  intent  of  any 
Uve,  declared  a  tie,  cast  his  vote  and  kind?  If  it  be  regarded  as  an  expre»- 
declared  the  proposal  carried.  It  was  sion  of  dissent,  it  mav  be  askea,  to 
held  that  he  was  not  justified  in  so  what  does  he  dissent  r  Is  it  to  the 
doing.  See  tn/ra,  §  528.  holding  of  the  election?  And  if  this 
*  In  Murdock  v.  Strange,  99  Md.  be  so,  how  can  the  person  who  de- 
89,  the  court  considered  the  nature  posits  it,  by  a  mere  arbitrary  inter- 
and  effect  of  a  blank  ballot  cast  at  a  pretation  of  the  act  of  placing  a  blank 
meeting  of  the  coimcil  on  a  ballot  to  piece  of  paper  in  a  ballot  box,  be  per- 
elect  an  officer.  The  facts  were  that  mitted  to  defeat  the  votes  of  electors 
the  city  council,  numbering  in  all  eight  who  are  endeavoring  to  perform  an 
members,  proceeded  to  baUot  upon  the  important  public  duty?  ...  It  is  a 
candidates  for  the  office  of  market-  safer  principle,  it  seems  to  us,  and  one 
master.  On  the  ballot  Strange  re-  more  in  harmony  with  sound  reason 
ceived  four  votes,  Murdoch  three  votes,  to  hold  that  the  voter  who  deposits 
and  there  was  one  blank  ballot.  The  a  blank  piece  of  paper  ih  the  ballot 
mayor  thereupon  declared  that  there  box  throws  away  his  vote,  because  the 
was  no  election.  In  a  proceeding  to  paper  he  has  voted  is  not  expressive 
determine  the  right  of  Strange  to  the  of  any  meanins  whatever,  and  is  there- 
office,  U  tMM  held  that  the  Uank  ballot  fore  utterly  null  and  void.'' 
wa8  a  nullity f  and  that  as  Strange  re-  In  Wheeler  v.  Commonwealth,  98 
ceived  a  majority  of  the  votes  cast  he  Ky.  59,  the  court  also  expressed  the 
was  elected.  Page,  J.,  said,  in  dispos-  opinion  that  blank  ballots  are  a  nullity 
inst  of  the  case:  '*The  'blank  ballot'  and  were  not  to  be  counted  under  the 
r^rred  to  in  these  proceedings,  was  peculiar  circumstances  of  the  case 
a  blank  piece  of  pap«r,  having  on  it  before  the  court.  In  that  case  the 
no  words  or  marks  of  any  kind  whereby  council  consisted  of  twelve  members, 
the  meaning  and  intent  of  the  person  all  of  whom  were  present.  Three  can- 
who  deposited  it  may  be  ascertained,  didates  for  office  were  voted  on;  one 
To  denominate  such  a  paper  a  'ballot'  received  six  votes,  another  five  votes, 
would  seem  to  be  to  miscall  it.  It  is  and  the  remaining  candidate  one  vote, 
in  fact  nothinj^;  it  cannot  be  expres-  After  several  ballots  with  the  same 
flive  of  B.ny  intention;  no  rule  or  result,  a  resolution  was  adopted  de- 
method  of  interpretation  can  relieve  claring  that  the  candidate  receiving 
it  of  its  dumbness.  It  no  more  indi-  the  smallest  number  of  votes  should 
cates  a  preference  for  one  of  the  candi-  be  dropped.  The  court  sustained  this 
dates  tnan  for  another.  If  there  is  resolution  as  a  valid  exercise  of  the 
but  one  candidate,  there  is  nothing  power  of  the  council  to  regulate  its 
to  indicate  assent  to  the  one;  nor,  proceedings.  Another  ballot  was  taken, 
where  there  are  two  or  more  candidates,  and  the  vote  was  the  same  as  before, 
as  a  vote  of  assent  or  dissent  to  either  one  member  still  continuing  to  vote 
<»ndidate.  ...  It  is  not  easy  to  see  for  the  third  candidate.     The  mayor 
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ent  view,  and  held  that  a  blank  vote  was  an  act  of  negation,  affirm- 
atively showing  that  another  person  acted,  and  to  be  considered 
negatively  in  determining  the  majority,  and  that  a  candidate  v/ho 
only  received  the  votes  of  one-half  of  the  members  participating  and 
casting  the  ballots  was  not  elected  to  office.*  It  has,  however,  been 
pointed  out  that  the  rule  that  blank  ballots  are  nullities  can  have  no 
application  when  the  statute  requires  the  affirmative  action  of  a 
majority  of  the  entire  body,  or  a  majority  of  all  the  members  pres- 
ent. Then  the  blank  ballot  cannot  be  counted  on  the  affirmative 
side,  and  for  lack  of  sufficient  votes  in  the  affirmative,  the  proposal 
may  be  defeated.^ 

§  529.  Elections  or  Appointments  to  Office  by  Gouncil.  —  In 
the  decisions  of  some  of  the  States  a  suggestion  is  to  be  found  that 
when  the  city  council  is  engaged  in  the  duty  of  electing  officers  pursu- 
ant to  statutory  authority,  the  members  of  the  council  for  that  pur- 
pose are  constituted  a  definite  board  of  electorsy  and  are  not  engaged 

then  declared  that  the  vote  for  the  four  votes  were  cast  for  one  Lawrence, 
candidate  who  had  been  dropped  could  three  for  one  Fisher,  and  one  blank 
not  be  counted,  and  that  tne  candi-  vote  was  cast.  It  was  held  that 
date  who  had  received  six  votes  was  Lawrence  had  not  received  the  major- 
elected.  The  court  held  that  the  vote  ity  of  those  present,  and  was  not 
for  the  third  candidate  was,  under  elected.  SnodgrctsSf  J.,  said:  ''It  is 
the  peculiar  circumstances  and  in  view  true  that  the  blank  vote  cannot  be,  in 
of  the  resolution  adopted,  in  effect  a  the  technical  sense,  a  ballot ;  but  it  is 
blank  ballot ;  that  it  was  a  nullity,  nevertheless  an  act  of  negation,  —  af- 
and  that  the  candidate  elected,  having  firmative  in  sho\%'ing  that  another  voter 
received  a  majority  of  the  valid  votes  acted,  and  negative  in  determining  the 
and  the  vote  of  a  majority  of  the  legal  majority.  It  was  one  of  eight  at- 
quorum  of  the  body,  was  elected  to  the  temptea  to  be  cast  with  a  purpose  of 
office.     Infra,  §  529.  note.  not   supporting   complainant,    and   is 

In  Murdock  v.  Strange,  99  Md.  89,  only  to  be  counted  as  showing  that  he 
it  is  said  that  the  same  principles  should  did  not  get  a  majority ;  just  as  would 
be  applied  in  the  case  of  refusals  to  have  resulted  had  it  been  an  illegal 
vote  and  blank  ballots  in  the  case  of  vote  as  being  for  two  candidates,  or 
definite  bodies  as  are  applied  in  the  otherwise."  Turney,  C.  J.,  dissented, 
case  of  elections  by  indefinite  bodies,  and  wrote  an  opinion  supporting  the 
The  contrary  view  is  expressed  in  view  tliat  the  blank  ballot  was  a  nullity, 
Lawrence  v.  IngersoU,  88  Tenn.  52.  and  that  Lawrence,  having  received  a 
See  supra,  J  527 ;  infra,  §  529.  majority  of  the  votes  cast,  was  elected. 

*  In  Lawrence  v.  Ingersoll,  88  Tenn.  *  Murdock  v.  Strange,  99  Md.  89. 
52,  the  board  of  aldermen  consisted  In  this  case  the  following  decisions  are 
of  nine  aldermen,  one  of  whom  was  cited  as  instances  where  blank  ballots 
absent.  The  mayor,  who  acted  as  pre-  were  cast  and  there  was  a  failure  to 
siding  officer,  had  onljr  a  vote  in  case  elect  because  the  statute  required  the 
of  a  tie.  By  statute  it  was  declared  affirmative  action  of  a  majonty  of  the 
that  a  majority  of  .the  members  of  the  entire  body,  or  of  all  the  members 
board  should  form  a  quorum  for  the  present,  \az. :  Yules  v.  Malloiy,  1  Bart- 
transaction  of  business.  There  was  no  lett  Election  Cas.  608 ;  Ireople  v. 
other  statutory  provision  affecting  the  Conklin,  7  Hun  (N.  Y.),  188;  Corn- 
proceedings,  and  the  case  was  decided  monwealth  v.  Wickersham,  66  Pa.  St. 
upon  the  views  of  the  court  as  to  the  134;  supra,  §  527. 
common  law.     On  a  ballot  for  office, 
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in  deliberative  business  which  is  the  ordinary  work  of  the  council.* 
But  the  tnore  correct  view  would  seem  to  be  that  the  council,  although 
a  definite  body  of  electors  for  the  purpose  of  electing  to  office,  still 
performs  that  function  as  a  council  or  board,  which,  in  its  forms  of 
procedure,  is  inherently  deliberative  and  governed  by  parliamentary 
law  and  practice.  Thus,  it  has  been  held  that  even  when  the  council 
are  engaged  in  electing  to  office,  they  may  adopt  all  reasonable  rules 
tending  to  further  the  performance  of  that  duty.^  And  when  the  law 
does  not  in  terms  prescribe  any  precise  method  or  form  by  which  a 
council  or  board  shall  elect  an  officer,  the  form  or  means  by  which 
the  appointment  shall  be  made  is  not  material  and  is  within  the  dis- 
cretion of  the  council  or  board.  The  choice  of  the  officer  may  be 
ascertained  by  ballot,  or  by  viva  voce  vote,  or  by  the  adoption  of  a 
motion  or  resolution  declaring  that  the  person  therein  named  be 
appointed  to  fill  the  office.'  In  Ohio,  as  a  result  apparently  of  the 
\new  adopted  by  the  courts  of  that  State  that  the  council  for  the  pur- 
poses of  an  election  is  a  select  body  of  voters,  and  is  not  a  deliberative 

*  **The  duty  of  electing  a  city  at-  ent  with  the  general  law.  As  electors 
tomey  was  imposed  on  the  council  in  they  might  not  adopt  an  ordinance  or 
express  terms.  The  members  were  by-law,  but  as  electors  and  as  members 
thus  constituted  a  definite  body  of  of  the  council,  charged  with  the  special 
electors  for  that  purjK)8e.  .  .  .  The  duty  of  electing  an  officer  of  the  city, 
members  were  acting  not  only  as  coun-  they  might,  it  seems  to  us,  adopt  any 
cilmen,  but  as  electors."  Per  Hazel-  reasonable  rule  by  which  the  duty 
rigg^  J.,  in  Wheeler  v.  Commonwealth,  might  be  performed,  and  especially  so 
98  Ky.  59,  65.  In  State  v.  Miller,  62  if  it  appeared  to  them  that  that  duty 
Ohio  St.  436.  445,  Davis,  J.,  said:  could  not  have  been  performed  other- 
"The  council  was  engaged  in  the  duty  wise."  Per  Hazelrigg,  J.,  in  Wheeler 
of  electing  officers,  a  duty  imposed  on  v.  Commonwealth,  98  Ky.  59,  65. 
the  members  thereof,  not  on  the  body  *  State  v.  Barbour,  53  Conn.  76,  81 ; 
as  a  council.  They  were  not  engaged  State  v.  Kilroy,  86  Ind.  118;  State  v. 
in  the  deliberative  business  which  is  McFarland,  149  Ind.  266,  270;  Attor- 
the  ordinary  work  of  tlie  council,  but  ney-General  v.  Remick,  71  N.  H.  480; 
in  the  election  of  a  city  officer.  They  Trowbridge  v.  Newark,  46  N.  J.  L.  140. 
were  not  acting  under  parliamentary  See  also  anUy  §  392. 
law,  but  were  casting  their  votes  and  "The  term  viva  voce  w^hen  applied 
making  their  choice  as  required  by  a  to  elections  is  used  in  opposition  or 
specific  statute."  contradistinction    to    the    ballot,    and 

^  In  Kentucky,  h  has  been  held  that,  simply  means  that  the  voter  shall  de- 
under  the  power  of  the  council  to  adopt  clare  himself  by  voice  instead  of  by 
reasonable  rules  for  elections,  it  may  ballot.  In  this  country,  as  a  general 
by  resolution  adopt  a  rule  that  after  rule,  the  people  vote  by  ballot,  so  that 
the  next  ballot  the  lowest  of  more  tlian  their  action  may  be  secret,  free,  and 
two  candidates  shall  be  dropped,  and  untrammelled;  their  representation 
so  on  urttil  the  election  is  had.  Such  viva  voce,  so  that  their  action  may  be 
a  rule  is  reasonable  and  in  furtherance  public  and  known  to  their  constituents, 
of  the  objects  of  the  meeting.  Morton  So  that  when  a  nomination  is  made 
V.  Youngerman,  89  Ky.  505;  Wheeler  either  by  written  resolution  or  oral 
V.  Commonwealth,  98  Ky.  59,  65 ;  motion,  and  each  person  announces  his 
supra,  §  528,  note.  "The  members  vote  for  or  against  it  by  his  voice,  the 
were  acting  not  only  as  councilmen,  vote  is  viva  voce.**  Per  Herriek,  J.,  in 
but  as  electors,  and  were  permitted  to  Matter  of  Brearton,  44  N.  Y.  Misc. 
adopt  all  reasonable  rules  necessary  to  247,  258. 
transact  their  business,  not  inconsist- 
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body,  the  principle  has  been  applied  that  a  plurality  of  the  votes  cast 
for  more  than  two  candidates  is  sufficient  to  elect,  although  the  can- 
didate receiving  the  greatest  number  of  votes  may  not  receive  a 
majority  of  those  participating  in  the  election.*  But  the  usual 
practice  in  other  jurisdictions  appears  to  be  to  treat  the  question 
whether  a  person  has  been  elected  to  office  by  the  council  as  subject 
to  the  usual  rules  in  determining  whether  a  vote  or  resolution  has 
been  carried  by  the  council,  both  as  to  quorum  and  as  tp  the  majority 
required.'  In  electing  to  office  it  has  been  held  that  the  vote  given 
determines  the  result,  and  that  a  formal  declaration  by  the  mayor  as 
presiding  officer  that  the  candidate  has  been  elected  is  not  essential,' 
nor  is  a  resolution  by  the  board  or  council  declaring  the  candidate  to 
be  elected.*   The  weight  of  authority  is  also  to  the  effect  that  when  a 

*  In  OhiOf  it  has  been  said  that  the  It  was  held  that  the  candidate  who 
principle  of  plurality  is  generally  ap-  received  six  votes  was  elected.  In 
plied  to  elections,  and  accordingly  it  Wheeler  v.  Commonwealth,  98  Ky.  59, 
was  held  that  under  a  statute  wnich  supra^  §  528,  the  council  consisted  of 
simply  required  that  the  members  of  twelve  members,  all  of  whom  were 
the  city  council  shall  ''proceed  forth-  present.  Tluee  candidates  for  office 
with  to  organize  by  electing  a  presi-  were  voted  on,  one  of  whom  received 
dent,"  any  person  receiving  a  plurality  six  votes,  another  five  votes,  and  the 
of  votes  is  elected  to  the  office.  Hence,  remaining  candidate  one  vote.  After 
where  the  council  consisted  of  six  several  ballots,  the  candidate  receiving 
members,  and  on  a  vote  for  president,  one  vote  was,  under  a  resolution  to 
A  received  three  votes,  B  received  two  that  effect^  declared  by  the  mayor  to 
votes,  and  C  one  vote,  it  was  held' that  be  dropped,  and  another  ballot  was 
A  was  legally  elected  to  the  office,  taken,  when  the  vote  was  the  same  as 
State  V.  Anderson,  45  Ohio  St.  196.  before,  one  member  voting  for  the 
In  another  case  the  council  consisted  candidate  so  dropped.  The  mayor 
of  eight  members  present  and  acting,  then  declared  that  the  vote  for  the 
On  a  vote  for  the  election  of  an  officer,  candidate  wiio  had  been  dropped  could 
A  received  four  votes,  B  received  two  not  be  counted,  and  that  the  candidate 
votes,  and  C  received  two  votes.  It  who  had  received  six  votes  was  elected, 
was  held  that  A,  having  a  plurality  of  The  court  held  that  the  vote  for  the 
the  votes  cast,  although  not  a  majority  dropped  candidate  was  in  practical 
thereof,  was  elected.  State  v.  Miller,  effect  a  blank  ballot;  that  as  seven 
62  Ohio  St.  436.  members  constituted  a  quorum,  and  the 

'  See  State  v.  Deliesseline,  1  Mc-  candidate  recei\dng  six  votes  had  re- 
CJord  (S.  Car.),  52,  cited  supra^  §  525.  ceived  more  than  the  votes  of  a  major- 
In  Kentucky,  although  the  court  con-  ity  of  that  quorum,  he  was  elected  and 
siders  the  council  to  be  a  definite  entitled  to  the  office.  It  follow^  in  this 
body  of  electors  for  the  purpose  of  respect  the  views  of  the  Supreme  Court 
filling  an  office,  it  appears  to  regard  of  Indiana,  in  Rushville  Gras  Co.  v.  Rush- 
the  question  of  the  majority  required  ville,  121  Ind.  206,  cit^,  supra,  §  527. 
to  elect  as  governed  by  the  rules  ap-  *  State  v.  Miller,  62  Ohio  St.  436. 
plicable  to  the  ordinary  dehberative  The  ballots  for  two  candidates  being 
proceedings  of  the  council,  —  particu-  equal,  the  mayor,  after  ascertaining 
larly  when  the  question  is  affected  by  the  result,  decfared  one  of  the  candi- 
refusals  to  vote  or  by  blank  ballots,  dates  elected  without  goine  through 
Thus  in  Morton  v.  Youngerman,  89  Ky.  the  formality  of  casting  a  ballot.  It 
505,  two  candidates  were  placed  m  was  held  that  he  had  sufficiently  ex- 
nomination  before  a  council  consisting  ercised  his  power  to  five  a  casting 
of  twelve  members.  One  candidate  re-  vote  and  that  the  candidate  was  legally 
ceived  six  votes,  and  the  other  three  elected.  Small  v.  Ome,  79  Me.  78. 
votes.    Three  members  refused  to  vote.        *  State  v.  Barbour,  53  Conn  76. 
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completed  vote  has  been  taken  which  results  in  the  giving  of  the 
necessary  majority  or  plurality  to  one  of  the  candidates,  the  council 
cannot  rescind  its  vote  or  reconsider  its  action  and  elect  another 
person/  But  in  Massachusetts  the  court  seems  to  reject  this  view, 
and  to  hold  that  a  vote  for  a  candidate  by  a  council  or  board  is  sub- 
ject to  the  same  right  to  reconsider  as  the  other  proceedings,  reso- 
lutions, and  determinations  of  the  council  or  board.' 

'  State  V.  Barbour,  53  Conn.  76.  which  is  the  ordinary  work  of  the 
See  infra,  {  539. '  Where  the  resignation  council,  but  in  the  election  of  a  city 
of  the  chief  of  police  was  presented  to  officer.  They  were  not  acting  under 
the  council  by  the  mayor  for  accept-  parliamentary  law,  but  were  casting 
anoe,  was  voted  upon  and  accepted  oy  their  votes  and  making  their  choice  as 
the  council,  and  a  nomination  by  the  required  by  a  specific  statute.  They 
mayor  to  fill  the  vacancy,  voted  upon  could  make  this  choice  but  once.  Hav- 
ana confirmed,  it  was  held  that  the  ing  done  so,  they  could  not  reconsider 
action  of  the  councU  was  final,  and  that  it.  Much  less  could  some  of  them 
it  could  not  reconsider  it.  Whitney  v.  against  the  protest  of  a  plurality. 
Van  Buskirk,  40  N.  J.  L.  463,  467 ;  under  the  suggestions  or  invitations  of 
infra,  §  539.  After  an  officer  has  been  the  presiding  officer  or  sua  sporUe, 
elected  by  the  board  of  aldermen  and  change  their  votes.  This  would  give 
the  r^ult  declared  and  recorded,  the  to  the  minority  the  power  of  defeat- 
board  cannot,  at  an  adjourned  session  ing  the  choice  of  a  plurality  which 
held  the  next  day,  reconsider  the  elec-  had  already  been  legally  made  and 
tion  of  such  officer  and  elect  another  ascertained." 

person  to  the  office.  State  v.  Phillips,  An  appointment  to  office  by  the  rtiayor 
/9  Me.  506.  A  resolution  confirniing  for  a  definite  term  duly  made  and  filed 
an  appointment  to  office  cannot  be  re-  is  absolute  and  cannot  be  recalled  by 
acinoed  at  a  subsequent  meeting  after  him.  Speed  v.  Detroit  Common  Coun- 
the  appointee  has  taken  all  the  steps  cil,  97  Mich.  198,  citing  Marbur]^  v. 
requircKi  of  him  to  qualify  him  for  the  Madison,  1  Cranch  (U.  S.),  137 ;  United 
office.  Matter  of  Fitzgerald,  88  N.  Y.  States  v.  Bradley,  10  Pet.  (U.  S.)  343. 
App.  Div.  434.  See  also  People  v.  '  In  Baker  v.  Cushman,  127  Mass. 
Sewell,  9  Abb.  New  Cas.  (N.  Y.)  456.      105,  it  was  held  that  a  joint  conven- 

In  Ohio^  the  rule  that  a  vote  for  an  tion  of  the  two  branches  of  a  city  coun- 
ofjicer  cannot  he  reconsidered  is  defduced  cil  might,  after  taking  and  counting  a 
from  the  fact  that  the  council  is  acting  ballot  for  a  municipal  officer,  at  the 
as  an  elective  and  not  as  a  deliberative  same  meeting  and  before  the  result  of 
body.  Thus,  in  State  v.  Miller,  62  Ohio  the  election  had  been  declared,  treat 
St.  436,  the  council  was  composed  of  the  proceeding  as  invalid  and  vote 
eight  members.  On  a  vote  for  office,  anew.  In  this  case,  however,  it  ap- 
A  received  four  votes,  B  two  votes,  peared  that  too  many  votes  had  been 
and  C  two  votes.  Thereupon  the  mem-  cast.  See  also  Putnam  v.  Langley,  133 
bera  voting  for  C  sought  to  change  Mass.  204.  In  Wood  v.  Cutter,  138 
their  votes,  and  the  mayor,  who  pre-  Mass.  149,  it  was  held  that  the  school 
sided,  permitted  it  to  be  done.  Tney  committee  of  a  town,  having  been  re- 
thereupon  transferred  their  votes  to  quired  by  a  vote  of  the  town  to  appoint 
B,  creatine  a  tie,  and  the  mayor  voted  a  superintendent  of  schools,  may,  after 
for  B  ana  declared  him  elected.  It  having  elected  such  superintendent  by 
was  held  that  this  was  erroneous  and  ballot,  reconsider  the  vote  at  the  same 
improper;  tfiat  as  A  had  received  a  meeting,  and  before  it  has  been  com- 
plundity  of  votes  on  the  ballot  as  orig-  municated  to  the  person  appointed, 
inally  taken,  he  was  elected,  and  the  and,  at  an  adioumed  meetmg,  elect 
result  could  not  be  changed.  Davis,  J.,  another  person  by  a  yea  and  nay  vote, 
said:  "The  council  was  engaged  in  the  Holmes,  J.,  said:  *  Under  these  cir- 
duty  of  electing  officers,  a  duty  im-  cumstances  no  reason  has  been  sug- 
posed  on  the  members  thereof,  ^ot  on  gested  to  us  why  this  vote  should  not 
the  body  as  a  coimcil.  They  were  not  stand  on  the  same  footing  as  any  other 
engageu   in  the  deliberative  business  vote  of  a  deliberative  body,  and  re- 
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§  530  (281).  Gharter  Provisions  requiring  Majority  of  Whole 
Body.  —  When  the  charter  requires  the  vote  of  a  majority  or  pre- 
scribed proportion  of  ''all  the  Tnevibers  elected''  to  the  council,  for  the 
purpose  of  passing  a  resolution  or  ordinance,  or  uses  other  language 
evincing  an  intention  to  depart  from  the  rule  of  the  common  law  that 
the  majority  of  a  quorum  preseht  is  suflBcient,  a  majority  of  the 
members  present,  which  is  less  than  a  majority  of  the  whole  body, 
is  not  sufficient,  and  a  majority  of  the  entire  board  or  council  must 
concur  in  voting  upon  the  proposition  before  it.*  In  a  number  of 
cases  this  language  has  been  given  a  more  extended  effect  and  it  has 
been  held  that  the  necessary  vote  is  that  of  a  majority  of  all  the  mem- 
bers required  by  law  to  be  elected,  and  that,  aUhxmgh  there  may  be 
vacancies  in  the  council  resulting  from  death  or  resignation,  the 
vacant  memberships  must  be  included  in  determining  the  number 
of  *' members  elected,*'  and  the  ordinance  or  resolution  must  receive 
the  vote  of  a  majority  of  the  members  of  the  council,  computing  that 
majority  in  the  same  way  as  if  the  vacancies  did  not  exist.'    But 

main  subject  to  reconsideration  at  the  Buffington  Wheel  Co.  v.  Bumham.  60 
same  meeting  and  before  it  has  been  Iowa,  493;  ''two-thirds  of  the  whole 
communicate.  It  begs  the  question  number/'  Blood  v.  Beal,  100  Me.  30; 
to  say  that  the  board  had  once  defi-  "two-thirds  of  all  the  aldermen  elect," 
nitely  voted  in  pursuance  of  the  in-  Tennant  v.  Crocker,  85  Mich.  328; 
structions  of  the  town  meeting,  and  "concurrence  of  a  majority  of  the 
therefore  was  functus  officio,  and  could  whole  number  of  members  elected  to 
not  reconsider  its  vote.  The  vote  was  tlie  council,"  State  v.  Gray,  23  Neb. 
not  definitive  if  it  contained  the  usual  365 ;  Magneau  v.  Fremont,  30  Neb. 
implied  condition  that  it  was  not  re-  843;  *' vote  of  ttoo-thirds  of  the  membewe 
considered  in  accordance  with  ordinary  elected"  Stanton  v.  Hoboken,  52  N.J.  L. 
parliamentary  practice,  and  it  must  be  88 ;  **  vote  of  three-fourths  of  all  the 
taken  to  have  been  passed  subject  to  members  of  the  board,"  Schermerhom 
the  usual  incidents  of  votes,  unless  v.  Jersey  City,  53  N.  J.  L.  1 12 ;  Subur- 
8ome  ground  is  shown  for  treating  it  ban  Elect.  Co.  v.  Elizabeth,  59  N.  J.  L. 
as  an  exception  to  common  rules.  134;  "two-thirds  of  the  aldermen 
AVhether  the  board  could  have  cut  elected,"  Wood  v.  Galveston,  76  Tex. 
down  their  powers  of  deliberation  by  126.  Where  by  statute  it  was  pro- 
rommunicatmg  their,  vote  before  the  vided  that  "all  ordinances  and  peso- 
meeting  closed,  or  otherwise,  is  not  a  lutions,  or  orders  for  the  appropriation 
question  before  us.  It  is  enough  to  or  'payment  of  money  sliall  require  for 
say  that  an  implied  condition  is  as  their  passage  or  adoption  the  concur- 
efiectual  as  an  express  one;  and  that  rence  of  a  majority  of  all  the  trustees 
in  tliis  case  the  condition  which  has  of  any  municipal  corporation,"  Ac.,  it 
been  stated  must  be  implied."  See  was  held  that  this  provision  did  not 
also  to  the  same  effect,  Reed  r.  Deer-  require  such  majority  concurrence  in 
field,  176  Mass.  473.  the  case  of  a  resolution  for  the  exten- 
*  O'Dwyer  V.  Monett,  123  Mo.  App.  sion  of  the  boundaries  of  a  city.  Strohm 
184.  The  rule  stated  in  the  text  has  v.  Iowa  City,  47  Iowa,  42. 
been  apphed  under  statutory  require-  ^  The  charter  of  a  city  contained  a 
ments  as  follows:  "concurrence  of  a  provision  that  no  ordinance  should  be 
majority  of  all  the  members  elected  in  passed  by  the  common  council,  except 
the  city  council,"  McLean  v.  East  St.  dv  a  majority  of  all  the  members 
Louis,  222  111.  510;  Evanston  v.  elected.  Eight  were  elected;  and  it 
O'Leary,  70  111.  App.  124;  "two-  was  decided,  under  the  above-men- 
thirds   of   all   the   members   elected,"  tioned  requirement  of  the  charter,  that 
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when  vacancies  in  the  council  caused  by  the  death  or  resignation  of 
elected  members  have  been  filled  by  persons  appointed  in  the  man- 

an  ordinance  could  not  be  passed  by  a  died.  The  council  having  attempted, 
vote  of  four  against  three,  since  four  by  the  vote  of  five  members,  to  pass 
did  not  constitute  a  majoritv  of  all  an  ordinance  over  the  mayor's  veto,  it 
the  members  elected,  although  it  did  was  held  that  it  required  the  vote  of  six 
constitute  a  majority  of  the  l^al  members,  being  two-thirds  of  the  eight 
quorum  present  at  the  meeting.  San  elected,  the  vacancy  caused  by  death 
Francisco  v.  Hazen,  5  Cal.  169;  fol-  making  no  difference  in  that  respect, 
lowed  in  McCracken  v.  San  Francisco,  and  that  the  vote  of  five  members  was 
16  Cal.  591,  618.  To  the  same  effect,  not  sufficient.  Stanton  v.  Hoboken,  52 
Pimental  v.  San  Francisco,  21  Cal.  351,  N.  J.  L.  88.  In  Schermerhom  v.  Jersey 
360;  Satterlee  V.  San  Francisco,  23  Cal.  City,  53  N.  J.  L.  112,  the  board  of 
214.  A  council  consisted  of  fourteen  aldermen  provided  for  by  statute  con- 
aldermen  elected  by  the  people,  but  sisted  of  thirteen  members,  of  whom 
there  was  one  vacancy.  For  certain  one  had  resigned.  By  statute,  the 
purposes  the  concurrence  of  "a  ma-  ward  lines  might  be  changed  by  (A«  vote 
jority  of  all  the  members  elected  in  the  of  three-fourths  of  all  die  members  of  the 
common  council"  was  required  by  hoard,  and  as  construed  by  the  court 
statute.  It  was  held  that  a  vote  of  this  required  a  vote  of  three-fourths  of 
seven  aldermen  being  a  majority  of  the  entire  body.  On  a  motion  to  pass  an 
the  aldermen  actually  in  office  was  not  ordinance  to  change  the  wara  lines, 
sufficient.  McLean  v.  East  St.  Louis,  nine  voted  in  favor,  two  against,  and 
222  lU.  510.  one  was  absent.     It  was  held  that  the 

A  city  charter  required  a  two-thirds  statute  required  a  vote  of  the  entire 
vote  of  ''all  the  members  elected"  of  body  as  provided  for  by  law,  and  not 
the  common  council  to  pass  an  ordi-  merely  of  the  then  members,  and  that, 
nance  over  the  mayor's  veto.  The  as  the  nine  votes  for  the  ordinance  were 
charter  provided  for  thirty-four  alder-  not  three-fourths  of  thirteen,  the  ordi- 
men,  but  one  alderman  Kad  died  and  nance  was  not  legally  adopted.  In 
another  resigned,  and  their  places  were  answer  to  the  contention  that  the 
vacant.  A  motion  to  pass  an  ordinance  statute  was  complied  with  b^  the  votes 
over  the  mayor's  veto  received  twenty-  of  three-fourths  of  the  sitting  acting 
two  votes.  It  was  held  that  a  two-  members  at  t^he  time  the  vote  was 
thirds  vote  of  the  aldermen  actually  in  taken,  and  that  if  any  of  the  members 
office  was  not  sufficient,  and  that  the  die,  resign,  remove,  or  are  disqualified, 
ordinance  had  failed  to  pass.  PoUasky  the  remaining  members  are  the  unit 
V.  Schmid,  128  Mich.  699.  Moore,  J.,  by  which  the  three-fourths  shall  be 
said:  ''It  is  admitted  that  if  two  of  determined,  Scudder,  J.,  said:  "An 
the  thirty-four  aldermen  had  been  tern-  extreme  case,  showine  the  position  in 
porarily  absent,  the  ordinance  would  which  a  ci^y  might  be  placed  if  the 
not  have  been  passed.  We  cannot  see  construction  put  upon  this  statute  by 
how  the  fact  that  two  of  the  thirty-four  defendant  were  adopted  and  there  were 
aldermen  elected  were  permanently  ab-  several  vacancies  by  death^  removal, 
sent,  instead  of  being  temporarily  so,  or  resignation,  is  found  in  King  v.  Bell- 
would  change  the  terms  of  the  charter,  ringer,  4  Term  R.  810,  where  the  charter 
The  language  is  not  ambiguous.  The  required  that  the  mayor  and  common 
purpose,  doubtless,  was  that  when  leg-  clerk  and  the  common  council  for  the 
islation  was  proposed  the  wisdom  of  time  being,  or  the  major  part  of  them, 
which  was  so  much  in  doubt  as  to  meet  should  elect  all  the  officers  and  minis- 
with  the  veto  of  the  mayor,  before  it  ters  of  the  borough ;  and  the  common 
became  a  law  it  should  receive  the  vote  council  was  a  definite  bodv,  consisting 
of  two-thirds  of  all  the  aldermen,  when  of  twenty-six ;  it  was  held  that  a  ma- 
the  wards  of  the  citv  were  fully  repre-  jority  of  the  whole  number  must  meet 
sented  in  the  council.''  to  form  an  election  assembly ;  and  that 

A  city  charter  provided  that  ordi-  if  the  corporation  be  so  reduced  that  so 
nances  might  be  passed  by  the  city  many  do  not  remain,  no  election  can 
council  over  the  veto  of  the  mayor  by  be  had  at  all.  It  was  then  contended 
the  vote  of  two-thirds  of  the  members  that  the  major  part  of  them  must  mean 
elected.  Under  the  charter  eight  mem-  the  major  part  for  the  time  being  or 
hers  had  been  elected,  one  of  whom  had  of    the    existing    corporation.    Lord 
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ner  prescribed  by  law,  it  would  seem  that  the  mere  fact  that  the 
statute  requires  the  vote  of  a  majority  of  the  members  elect,  does  not 

deprive  the  appointed  members  of  the  right  to  participate  in  the 
vote.* 

Kenyon,  in  delivering  the  opinion  of  the  ordinance.  The  ordinance  was 
the  ooiirt,  quotes  Lord  Mansfield^  in  voted  for  bv  five  members,  and  it  was 
Rex  V.  Monday,  Cowp.  530,  537,  who  held  that  this  was  a  compliance  with 
asked  the  question :  ^Is  there  any  case  the  statute.  The  court  oistinguished 
where  the  charter  has  directed  the  elec-  the  terms  "entire  board"  and  "mem- 
tion  to  be  by  the  majoritv  of  the  body  bers  elected  "  as  used  in  the  other  cases 
in  which  it  has  been  heul  that  a  less  cited  above,  and  held  that  when  the 
number  than  a  majority  of  the  w^hole  former  term  was  used  the  legislatum 
corporation  can  elect?  For  instance,  intended  the  entire  board  as  it  existed 
suppose  the  corporation  consisted  of  from  time  to  time,  and  not  a  full  board 
twelve  and  two  were  dead,  is  there  any  as  proWded  for  by  law.  In  State  v.  Orr, 
instance  where  the  charter  has  said  that  61  Ohio  St.  384,  the  statute  provided 
the  election  shall  be  by  a  majority  of  for  a  council  of  ten  members,  and  that 
the  body  in  which  it  has  been  held  that  "a  majority  of  all  the  members  deded 
six,  which  are  a  majority  of  the  remain-  shall  constitute  a  quorum  for  the  traps- 
ing ten,  were  sufficient  to  elect?'  He  action  of  business.  A  vacancy  having 
says  further  that  the  cases  referred  to  arisen  through  the  removal  of  a  mem- 
in  that  case  underwent  perhaps  more  ber  from  the  ward  for  which  he  was 
discussion  than  any  case  agitated  at  elected,  it  was  held  that  the  council  con- 
that  time,  and  concludes  with  the  sisted  of  only  nine  members,  and  five 
words,  *And  we  do  not  find  a  single  — being  a  majority  of  nine  —  consti- 
decision  in  oppo.sition  in  all  the  cases  tuted  a  quorum.  In  People  v.  Wright, 
considering  tnat  this  election  should  be  30  Colo.  439,  tlie  city  council  was  au- 
made  by  a  select  definite  body.'  King  thorized  to  fill  vacancies  by  a  majority 
V.  Biiller,  6  Term  R.  277,  by  the  same  vote  of  all  the  members.  The  council 
court,  approves  their  former  decision."  provided  for  by  the  charter  consisted 

In  WcKod  V.  Gordon,  58  W.  Va.  321,  of  the  mayor  and  eight  councillors,  but 
the  court  held  that  whenever  the  words  there  were  four  vacancies.  The  court 
**a  majority  vote  of  all  the  members  held  that  the  mayor  and  the  four  coun- 
elected"  or  words  of  like  import,  are  cillors  constituted  the  council;  that 
used  in  charters  or  statutes  r^ulating  three  were  a  quorum ;  and  that  the 
the  action  of  municipal  councus,  they  quorum  might  fill  the  vacancies  by  a 
are  to  be  construed  to  mean  a  majority  unanimous  vote.  In  reaching  this  con- 
of  the  whole  number  of  members  to  elusion,  the  court  said  tliat  the  rule 
which  the  council  is  entitled  under  its  which  requires  a  majority  of  the  council 
charter.  In  this  case  the  statute  in  provided  for  by  law  irrespective  of 
qu&Ttion  provided  for  filling  vacancies  vacancies  should  only  be  applied  when 
in  office,  including,  among  the  offices  the  statute  expressly  required  the  vote 
enumerated,  councilmen,  and  provided  of  a  majority  of  the  members  elected^  or 
that  'Hhe  council  for  the  time  beine"  other  similar  expression;  and  that 
shouldactby '' a  majority  vote  of  all  the  when  there  was  no  such  express  re- 
members elected."  The  charter  num-  quirement  the  remaining  memoefB  oon- 
ber  of  councillors  was  twelve,  but  there  stituted  the  entire  council  for  the  pur- 
was  a  vacancy.  On  a  motion  to  fill  the  ix>se,  and  a  majority  of  the  remaining 
vacancy  six  voted  for  A,  and  four  for  members  constituted  a  quorum. 
B.    It  was  held  that  A  was  not  elected.  *  In  Peck  v.  Berrien  County  Super- 

But  the  courts  do  not  uniformly  \'isors,  102  Mich.  346,  the  statute  pro- 
follow  the  rule  stated  in  the  text.  In  \dded  that  the  board  of  supervisorB 
Salem  Com'rs  v.  Wacho\ia  Loan  &  Tr.  should  have  power  by  a  vote  of  two- 
Co.,  143  N.  Car.  110,  a  statute  required  thirds  of  all  the  members  ded,  to  dcssig- 
for  the  passage  of  an  ordinance  incur-  nate,  &c.  A  resolution  received  eign- 
ring  debt  **a  three- fourth  vote  of  the  en-  teen  out  of  twenty-six  votes.  Two  of 
tire  board."  The  board  originally  con-  the  eighteen  had  not  been  elected,  but 
sisted  of  seven  members,  but  one  had  had  been  appointed  to  fill  vacancies, 
resigned,  leaving  only  six  members  of  Hooker,  J.,  said :  "We  find  no  authority 
the  board  at  the  time  of  the  passage  of  for  the  proposition   that  a  towiiship 
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§  531  (284).  Application  of  Majority  Principle  to  Joint  Assem- 
bUoB.  —  The  doctrine  of  the  English  courts  is,  that  all  of  the  integral 
parts  of  a  corporation  necessary  to  do  an  act  must  not  only  meet,  but 
remain  present  till  the  act  is  completed;  and  therefore  if  one  of  such 
parts  deserts  or  withdraws,  though  wrongfully  and  to  defeat  any 
action,  before  the  act  is  consummated,  the  act  is  not  valid.*  The 
liability  of  this  rule  to  abuse,  since  it  enables  one  of  the  parts  of  a 
joint  meeting  or  assembly  to  defeat  any  action  whatever,  has  led  the 
courts  in  this  country  to  deny  its  appUcabiUty  here,  or  to  apply  it 
with  caution.' 

temi>orarily    represented    by    an    ap-  charter  that  a  "majority  of  each  board 

pointed  supervisor  has  not  the  same  shall  constitute  a  quorum'';   that  the 

voice  upon  the  board  that  it  had  before  two  bodies  shall  sit  and  act  separately, 

the  vacancy.  .  .  .  That  the  use  of  the  except  "when  the  two  are  reauired  to 

teim  'elect   in  §  481,  1  How.  Stat.,  has  meet  in  convention'' ;  that  at  tlie  meet- 

a  purpose,  is  plain;    but  we  think  it  ing  of  the  "city  council  in  convention, 

more  reasonable  to  believe  that  it  was  if  it  shall  appear  that  a  majority  of 

intend«l  to  require  the  consent  of  two-  either  of  saici  bodies  is  not  present," 

thirds  of  a  full  board,  than  it  was  de-  the  members  may  compel  the  attend- 

signed    to    deprive    townships    which  ance  of  the  absentees,  &c.    The  board 

should  be  represented  by  appointive  of  aldermen  and  the  common  council 

officers,  of  a  voice  in  the  proceedings,  separately  voted  to  meet  in  convention 

It  was  intended  to  preclude  action  by  on  the  12th  of  June,  for  the  choice  of 

two-thirds  of  a  auorum,  or  of  a  board  cit^  officers ;  but  when  the  time  arrived 

whose  numbers  nad  been  lessened  by  only  a  minority  (three  out  of  seven)  of 

vacancies."  the  board  of  aldermen  appeared.    The 

*  King  V.  Williams,  2  Maule  &  Sel.  common  council  and  these  aldermen, 
141 ;  following  Kin^  v.  Buller,  8  East,  twenty-three  in  all,  being  a  majority 
388,  389 ;  questiomng  King  v.  Norris,  of  both  boards,  proceeded  to  elect  city 
1  Barnard.  K.  B.  3^;  cited  and  re-  officers;  and  it  was  held,  1st,  that  the 
viewed,  7  Cow.  526,  note ;  King  v.  Mil-  election  was  valid ;  and  2d,  that  a  ma- 
ler,  6  Term  R.  277,  278 ;  2  Kent's  Com.  jority  of  the  twenty-three  present  could 
292.  Mr.  Willcock  \indicates  the  rule,  elect.  In  reference  to  this  decision  it 
but  on  grounds  not  very  satisfactory,  may  be  observed  that  the  court  take 
Corp.  63,  54;  supra,  §  512.  no  notice  of  the  power  of  compelling 

*  Humphrey, /n  re,  10  Wend.  (N.Y.)  the  attendance  of  the  absentees,  and 
612 ;  People  v.  Batchelor,  22  N.  Y.  128,  that  this  provision  seemed  to  contem- 
146;  per  Denio,  J.;  Sudbury  First  plate  the  presence  of  a  majority  of  eoc/i 
Parish  V.  Steams,  21  Pick.  (Mass.)  148 ;  of  the  constituent  bodies.  The  court 
Coles  Co.  V.  AUison,  23  HI.  383 ;  arUe,  cites  and  approves  Whiteside  v.  People, 
J  512.  26  Wend.  634,  and  Humphrey,  In  re, 

The  common  law  rule,  that  to  the  10  Wend.  612;  in  both  of  which,  how- 

due  constUuiion  of  a  corporate  assembly  ever,  the  constituent  bodies,  so  to  call 

a  majority f  at  least,  of  each  integral  or  them,  duly  met,  but  refused  to  act.    It 

component  part  or  body  must  neces-  is  substantially  admitted  by  the  court 

sarily  be  present,  was  departed  from  that  the  decision  they  make  is  not  in 

by  tne  Supreme  Court  of  New  Hamp-  conformity  with  the  English  rule,  but 

Aire  in  the  case  of  Beck  v.  Hanscom,  they  consider  it  to  be  the  one  "wliich 

29  N.  H.  213.    By  the  charter,  the  city  will  best  enable  the  government  of  the 

^vemment  of  Portsmouth  was  vested  city  to  proceed  with  regularity" ;    and 

m  a  mayor,  "one  council  of  seven,  to  that  "after  every  preliminary  step  has 

be   denominated  the  board  of  alder-  been  properly  taken,  the  mere  neglect 

men,  and  one  council  of  twenty-one,  to  of  one  of  the  constituent  bodies  to  cany 

be  denominated  the  common  council,  its  previous  vote  into  effect  ought  not 

which  boards  should,  in  their  joint  ca-  to  hinder  the  other  bodies  from  perform- 

padty,  be  denominated  the  city  coun-  ing  the  duties  required  by  the  charter." 

dL"     It  was  further  provided  by  the  Per  Gilchrist,  C.  «i.,  in  Beck  v.  Hanscom, 
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§  532  (285).  Stated  and  Special  Meetings;  OonBtnictiye  Notice 
of  Stated  Meetings.  —  The  usual  division  of  the  meetings  of  corpor- 
ate bodies  is  into  (1)  stated  or  regular,  and  (2)  special  meetings;  and 
meetings  of  either  class  possess  an  incidental  power  of  adjournment, 
from  whence  we  have  another  class  known  as  adjourned  meetings. 
The  tim£  of  holding  regular  or  stated  meetings  is  fixed  by  the  charter, 
or  by  ordinance  or  by-law  passed  in  pursuance  thereof;  and,  in 
either  case,  the  time  thus  appointed  is  presumed  to  be  known  to  the 
members  of  the  body;  and  unless  the  charter  or  by-law  otherwise 
provides,  it  is  their  duty  to  attend  such  meetings  without  further  or 
special  notice.  Absent  members,  equally  with  those  who  are  present, 
are  bound  by  whatever  is  lawfully  done  at  a  regular  or  stated  meet- 
ing, or  any  regular  and  valid  adjourned  meeting.' 

supra,  29  N,  H.  213,  226.    In  Kimball  N.  H.  252;   Paola  &  F.  R.  R.  Co.  r. 

V.  Marshall,  44  N.  H.  465,  Bell  v.  Hans-  Anderson  County,  16  Kan.  302,  310. 

com,  supra,  is  approved,  and  its  doc-  See  and  compare  State  v.  Jersey  City, 

trine  applied  to  a  different  state  of  25  N.  J.  L.  309.     If  the  charter  does 

facts.  not  provide  for  the  manner  in  which 

Effect  of  refusal  of  one  of  two  distinct  the  time  for  holding  ''stated  meetings" 

bodies  to  go  into  a  joiTit  meeting,  or,  shall  be  fixed,  the  city  council  may  fix 

after  being  assembled  in  joint  meeting,  or  change  the  time  by  simple  motion, 

to  participate  in  "the  joint  ballot"  by  though  it  has  previously  been  fixed 

which  officers  (by  statute)  are  to  be  re-  by  a  formal  resolution,  approved  and 

moved  or  appointed,  see,  in  Court  of  published.    State  v.  Kantler,  33  Minn. 

Errors,  Wliiteside  v.  People,  26  Wend.  69.    See  post,  §  538,  as  to  presumptions 

(N.  Y.)  634,  reversing  decision  of  Su-  of  regularity. 

preme  Court  in  same  case,  23  Wend.  "Inasmuch  as  it  is  not  only  the 
(N.  Y.)  9.  See  Act  of  Congress  of  July  dutv,  but  the  right,  of  each  member 
25,  1866  (14  Statutes  at  Large,  243),  to  be  present  and  participate  in  the 
regulating  the  election  of  United  States  deliberations  and  proceedings  of  the 
senators  by  the  legislatures  of  the  sev-  council,  a  legal  notice  to  aU  of  every 
eral  States  in  joint  assembly,  containing  meeting,  whether  regular  or  special, 
provisions  (the  necessity  for  which  has  is  requisite,  in  order  to  enable  a  quorum 
been  shown  by  experience)  to  prevent  of  the  coimcil  to  act,  and  to  give  valid- 
one  of  the  bodies  from  defeating  action,  ity  to  its  transactions.  This  object  is 
Under  a  statute  which  provides  that  a  accomplished,  in  the  case  of  its  regular 
majority  of  the  members  elect  of  the  meetings,  by  a  resolution  fixing  the 
board  of  aldermen  and  general  council  time  and  place  thereof,  of  which  ail 
shall  constitute  a  quorum  for  business  in  must  take  notice ;  whereas,  as  to 
joint  session,  the  required  majority  is  special  meetings,  called  by  the  mayor, 
of  both  boards  as  a  whole  and  not  a  personal  notice  must  be  served  in  the 
majority  of  each  board  separately,  manner  provided  by  the  charter;  and 
Davis  r.  (Maus,  125  Ky.  4;  100  S.  W.  as  these  two  are  the  only  modes  pro- 
Rcp.  26.'.  As  to  proceedings  in  joint  \'ided  by  the  charter  for  convening  the 
assemhlij  and  as  to  power  of  minority  of  council,  a  meeting  assembled  under 
joint  assembly  to  compel  attendance  any  other  authority,  or  in  any  other 
of  absent  innnhors,  sne  Schmulbach  r.  manner,  would  be  so  far  unauthorized 
Spcidol,  50  W.  \'a.  5o^i.  and  illegal  that  no  valid  action  could 

*  People  V.  Batchelor,  22  N.  Y.  128 ;  be  taken  by  a  mere  quorum."     Per 

Smith  V.   Law,   21   N.  Y.  296;    ante.  Cor m^W,  J.,  in  State  t7.  Smith,  22  Minn. 

§§  520,  521 ;   State  v.  Smith  (presump-  218. 

tions   of    regularity),    22    Minn.    218;         Place  of  meeting.     In  Kentucky,  it 

Hudson  Co.  v.  State  (presumptions  of  is  held  that  when  the  council  has  des- 

fpxrularity),  24  N.  J.  L.  716,  718;   At-  ignated  by  ordinance  the  p/ace  at  which 

laTitic  Mut.  F.  Ins.  Co.  v.  Sanders,  36  meetings  of  the  city  council  shall  be 
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§  533  (286).  Notice  of  Special  Meetings;  how  given.  —  If  the 
meeting  be  a  special  one,  the  general  rule  is,  unless  modified  by  the 
charter  or  statute  or  valid  ordinance,  that  notice  is  necessary,  and 
must  be  personally  served,  if  practicable,  upon  every  member  entitled 
to  be  present,  so  that  each  one  may  be  afforded  an  opportunity  to 
participate  and  vote.^  By  the  charter  of  a  city,  the  power  of  impos- 
ing taxes  belonged  to  the  inhabitants  assembled  in  annual  town 
meeting.    It  was  provided  that  if  at  this  meeting  no  tax  was  voted, 

held,  a  meeting  held  at  some  other  members   actually   aUend   and   partici- 

place  —  unless  cogent  reason  be  shown  pate  in  the  proceedings,  and  thev  are 

why  it  should  not  be  held  at  the  reg-  otherwise  regular.     State  v.  Smith,  22 

ular   place  —  is  not   authorized  when  Minn.  218.     Presumption  of  regularity , 

the  statute  requires  the  place  of  meet-  see  posty  §  538. 

ing  to  be  designated  by  ordinance ;        At  a  stated  meeting  of  a  select  body 

at  a  meeting  not  held  at  the  regular  at  which  all  the  members  are  not  pres- 

place,   the   council   has   no   power  to  ent,  it  is  not  competent,  in  the  opinion 

enact  ordinances  for  the  government  of  the  Court  of  Appeals  of  A'ei£;  York, 

of  Uie  city.    Shugars  v.  Hamilton,  122  in  the  absence  of  a  statute  or  by-law 

Ky.  606;  92  S.  W.  Rep.  564;  Spring-  to  that  effect,  to  appoint  a  future  new 

field  V.  People's  Deposit  Bank,  111  Ky.  or  special   meeting  to  determine  inde- 

105;  63  S.  W.  Rep.  271.     But  if  the  penoeni  matters  no^  to/cen  up,  and  which 

council  has  not  fixed  the  place  of  meet-  could  not  legally  have  been  taken  up 

ing  by  ordinance  in  compliance  with  at  the  stated  meeting,  and  to  act  at 

the  statute,  the  members  may  assem-  such  future  time,  unless  oR  have  actual 

ble  and  organize  at  some  convenient  notice  or  all  attend.    Infra,  $  534.    If 

place    within    the    corporate    limits,  any  one  thus  entitled  to  notice  does  not 

Wells  V.  Mt.  Olivet,  126  Ky.  131;  VyZ  receive  it,  and  is  not  present,  the  action 

8.  W.  Rep.  1182.  is  void.    People  v,  Batchelor,  22  N.  Y. 

*  Harding  v,  Vandewater,  40  Cal.  128;  to  be  read  in  connection  with 
77;  Stow  p.  Wyse,  7  Conn.  214;  Paola  Smith  v.  Law,  21  N.  Y.  296. 
&,  F.  R.  Co.  V.  Anderson  County,  No  resolution  had  been  adopted 
16  Kan.  302,  quoting  text;  Rogers  fixing  the  times  of  meetings  of  a  muni- 
V.  Slonaker,  32  Kan.  191;  State  v.  cipal  board.  The  mayor,  who  had  the 
Seward  County,  36  Kan.  236,  237;  right  to  preside  and  vote  in  case  of  a 
Leavenworth,  N.  &  S.  R.  Co.  y.  Meyer,  tie,  was  not  notified  of  a  meeting  and 
58  Kan.  305;  Shugars  v.  Hamilton,  was  not  present,  and  had  no  knowl- 
122  Ky.  606;  92  S.  W.  Rep.  564;  Bur-  edge  of  any  custom  or  understanding 
geas  V.  Pue,  2  Gill  (Md.),  254;  Beaver  among  members  of  the  board  as  to 
Creek  v.  Hastings,  52  Mich.  528;  Hard-  the  time  of  meeting.  It  was  held  that 
ing  V.  Bader,  75  Mich.  316;  Boyce  v.  notice  to  the  mayor  was  essential,  and 
Auditor-General,  90  Mich.  314;  Lord,  that  the  meeting  was  not  legally  con- 
V.  Anoka,  36  Minn.  176;  People  t7.  vened.  State  v.  Kirk,  46  Conn.  395. 
Batchelor,  22  N.  Y.  128,  134,  per  In  Campbell  School  Dist.  No.  4  v. 
Selden,  J.  lb.  146,  per  Denio,  J.;  Baier,  98  Wis.  22,  a  special  ^meeting 
Rogers,  In  re,  7  Cow.  (N.  Y.)  526;  was  held  to  have  been  illegally  con- 
Do  wnin^E  V*  Rugar,  21  Wend.  (N.  Y.)  vened,  because  the  notice  served  on 
178 ;  Pike  County  v,  Rowland,  94  Pa.  an  absent  member  did  not  state  the 
St.  238 ;  London  &  N.  Y.  Land  Co.  v.  place  of  the  meeting,  but  qu(Bre  if  there 
Jellico,  103  Tenn.  320,  citing  text ;  was  a  fixed,  uniform,  and  known  place 
Knoxville  v.  Knoxyille  Water  Co.,  of  meeting.  Failure  to  give  notice  ta 
107  Tenn.  647,  656,  citing  text ;  Sm3rth  one  memwr  of  the  council  of  a  special 
V,  Darley,  2  H.  L.  Cas.  789.  meeting  at  which  an  ordinance  grant- 

A  charter  pro\asion  that  the  council  ing  a  franchise  was  adopted  held  to  be 

shall  meet  at  such  time  and  place  as  obviated  and  cured  by  the  subsequent 

they  may  by  resolution  direct  does  not  adoption  of  an  ordinance  ratifying  the 

preclude    other   meetings   than   those  ordinance  granting  the  franchise.    Ter- 

nxed    by   such    resolution,    and    such  ritory  v.  De  Wolfe,  13  Okla.  454. 
other   meetings   are   valid   if  all   the 
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or  an  insufficient  tax,  the  common  council  '*  should  call  a  meeting  of 
the  inhabitants,  by  advertisement  or  otherwise,"  for  the  purpose  of 
having  them  vote  a  tax.  The  court  seemed  to  be  of  opinion  that  the 
common  council  were  obliged  to  specify  the  objects  of  the  call  in 
their  notice,  it  being  a  special  meeting;  and  it  decided  that  if  it  did 
specify  a  particular  purpose,  any  act  of  the  meeting  "wholly  beside 
the  special  purpose  of  the  meeting  as  stated  "  was  void.^ 

§  534  (263).  Notice  how  given  and  how  waiyed.  —  A  notice, 
when  necessary,  e.  g.,  in  the  case  of  special  meetings,  must,  if  prac- 
ticable, he  given  to  every  member  who  has  a  right  to  vote,  where  the 
act  is  one  to  be  done  by  a  body  consisting  of  a  definite  class  or  classes, 
and  it  must  be  given  by,  or  issued  by  order  of,  some  one  who  has  the 
authority  to  convene  a  corporate  meeting.  But  notice  may  be  alto- 
gether dispetised  with  or  its  necessity  waived,  by  the  presence  and 
consent  of  every  one  of  those  entitled  to  it.^  It  must  be  served  per- 
sonally upon  every  resident  member,  or  left  at  his  house.  If  tem- 
porarily absent,  it  may  be  left  with  his  family,  or  at  his  house  or  last 
place  of  abode.  An  order  to  serve  all  is  not  sufficient;  all,  if  practi- 
cable, must  be  served,  but  if  the  party  entitled  to  notice  is  absent 
from  the  municipality,  and  it  is  impracticable  to  give  him  notice  in 
proper  form,  the  service  of  notice  b  excused.'  It  must  be  served  a 
reasonable  time  before  the  hour  of  meeting,  of  which  the  court  will 
judge  from  all  the  circumstances,  including  usage.  If  the  charter 
provides  a  method  by  which  the  notice  shall  be  served,  its  provisions 
must  be  strictly  obeyed.* 

*  Bergen  v.  Clarkson,  1  Halst.  (N.  J.)  knowledge  on  the  part  of  one  of  the 
352.  See  also  Rex  v.  Liverpool,  2  Burr,  members,  it  was  held  that  the  pro- 
723,  735;  Rex  v.  Doncaster,  lb.  738:  ceedings  of  the  meeting  were  invahd. 
King  V.  Carlisle,  1  Str.  385;  Machell  '  State  v.  Kirk,  46  Conn.  395; 
V.  Nevinson,  2  Ld.  Raym.  1355 ;  2  Bac.  Russell  v.  Wellington,  157  Mass.  100, 
Abr.  18.  106;    Lord  v.  Anoka,  36  Minn.  176; 

*  Greeley  v.  Hamman,  17  Colo.  30;  London  &  N.  Y.  Land  Co.  v.  Jellico, 
Lawrence  v.  Traner,  136  111.  474;  103  Tenn.  320,  citing  text;  Knoxville 
Hanna'v.  Wright,  116  lo^^a,  275;  v.  Knoxville  Water  S).,  107  Tenn.  647, 
Moore  v.  Perry,  119  Iowa,  423 ;  Beaver  citing  text.  Legal  impracticability  to 
Creek  Tp.  v.  Hastings,  52  Mich.  528 ;  give  notice  of  a  special  meeting  held  to 
State  V.  Smith,  22  Minn.  218;  Lord  exist  where  the  member  was  out  of  the 
V.  Anoka,  36  Minn.  176;  Magneau  v.  State  and  his  exact  whereabouts  un- 
Fremont,  30  Neb.  843;  suiyra,  §  533.  known.  State  v.  Kirk,  46  Conn.  395; 
In  State  v.  Kirk,  46  Conn.  395,  it  was  Knoxville  Water  Co.  v.  Knoxville,  107 
contended  that  custom,  usage,  or  com-  Tenn.  647.  So  held,  also,  where  he  had 
mon  understanding  of  the  members  left  Massachusetts  on  an  extended  trip 
as  to  the  time  and  place  of  meeting  was  to  California.  Russell  v.  Wellington, 
sufficient  to  dispense  with  the  service  157  Mass.  100. 

of  notice,  but  the  court  held  that,  con-  *  Kleimenhagen  v,  Dixon,  122  Wis. 

ceding  this  to  be  so,  tlie  custom  or  526.    Where  the  statute  directed  that 

understanding  must  be  known  to  aU  special   meetings  of  the   city  council 

the  members,   and   for  lack  of  such  snould  be  called  by  the  mayor  "by 
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§  535  (287).  Adjournment  of  Meetings.  —  A  regular  meeting, 
unless  special  provision  is  made  to  the  contrary,  may  adjourn  to  a 
future  fixed  day;  and  at  such  meeting  it  will  be  lawful  to  transact 
any  business  which  might  have  been  transacted  at  the  stated  meet- 
ing, of  which  it  is,  indeed,  but  the  continuation.  Unless  such  be  the 
special  requirement  of  the  charter  or  of  a  by-law,  or  the  established 
or  general  usage,  the  adjourned  regular  meeting  would  not,  it  is  sup- 
posed, be  limited  to  completing  particular  items  of  business  which 
had  been  actually  entered  upon  and  left  unfinished  at  the  first  meet- 
ing; but  might,  if  the  adjournment  was  general,  do  any  act  which 
might  lawfully  have  been  done  had  no  adjournment  taken  place.^ 

causing  notice  to  be  left  at  the  usual  for,  by  charter,  ordinance,  or  by-law, 

place  of  residence  of  each  member,''  less  than  a  quorum  cannot  adjourn  a 

notice  by  mail  was  held  sufficient  when  meeting.      Pennaylvania   Co.    v.    Cole, 

it  was  shown  that  every  member  capa-  132  Fed.  Rep.  668, 678 ;  State  v.  Smith, 

ble  of  bdng  notified  in  the  statutory  22  Minn.  218.     It  has  been  held  that 

manner   actually   received   notice   by  when  the  statute  directs  a  board  to 

maiL    Russell  v.  Wellington,  157  Mass.  meet  on  a  fixed  date  and  then  perform 

100.     By  attending  a  special  meeting  a  certain  act,  e.  ^.,  elect  an  officer,  and 

and  taking  part  in  the  proceedings  with  no  provision  is  made  for  (e-convening 

knowledge  of  the  informality  in  the  on  any  other  day,  the  board,  having 

notice,  objecting  members  of  the  board  met  and  organized  on  the  day  fixed 

are  estopped  to  contest  the  legality  by   statute,   may  continue  in   session 

of  the  proceedings  on  the  groimd  that  until  the  business  has  been  completed, 

the  notice  required  by  statute  has  not  although  it  may  be  into  another  day, 

been  given.     MitclieU  County  Super-  or  it  seems  it  mieht  adjourn  from  day 

visors  V.  Horton,  75  Iowa,  271.     See  to  day  until  the  duty  imposea  upon  it 

ako    Molyneaux    v.    Molyneaux,    130  is  performed.     State  v,  Vanosdal,  131 

Iowa,  100.  Ind.  388. 

*  Smith  V.  Law,  21  N.  Y.  296 ;  War-  Members  are  not  entitled  to  notice 

ner  v.  Mower,  If  Vt.  385;    People  v.  of    an    adjourned    regular    meeting. 

Batchelor,  22  N.  Y.  128;    Rawunson  They  are   presumed   to   have  notice, 

on  Corp.  (5th  ed.)  136,  note;    Rex  v.  Commonwealth    v.    Fleming,    23    Pa. 

Harris,  1  B.  &  A.  936;    Scadding  v.  Super.  Ct.  404.     Where  a  charter  re- 

Lorant,  5  Eng.  Law  and  Equity,  16;  quires  that  an  ordinance  shall  not  be 

People  V.  Martin,  5  N.  Y.  22;    Kobin  passed   unless  it   is   introduced  at   a 

Street,  Re,  1  La.  An.  412;   Hudson  Co.  previous   meeting   of    the    council,    it 

Freeholders  v.  State,  24  N.  J.  L.  716,  cannot  be  passed  at  an  adjourned  meet- 

718;  New  Orleans  17.  Brooks,  36  La.  An.  ing.    An  adjourned  meetmg  is  a  con- 

641 ;    Ex  parte  Mirande,  73  Cal.  365 ;  tinuation  of  the  same  meeting.    Staats 

Sommercamp  v.  Kelly,  8  Idaho,  712;  v.  Washington,  44  N.  J.  L.  605,  611; 

Carter  v.    McFarland,  75  Iowa,  196;  Flood  t7.  Atlantic  City,  63  N.  J.  L.  530. 

Durant  v.  Jersey  City,  25  N.  J.  L.  309,  A    city,  charter   provided   for   stated 

312;  Staats  V.  Washmgton,  44  N.  J.  L.  meetings  of  the  council  on  the  first 

605,  611,  citing  text;  Lantz  v.  Hights-  Monday  of  each  month,  and  also  au- 

town,  46  N.  J.  L.  102,  107;    Flood  v.  thorized   the   council   to   call   special 

Atlantic  Cit^,  63  N.  J.  L.  530;    Stiles  meetings   without   specifying   the   pur- 

V.  Lambertville,  73  N.  J.  L.  90;   Com-  pose  thereof.    At  special  meetings  any 

monwealth  v.  Fleming,  23  Pa.  Super,  regular  business  might  be  transactedf. 

Ct.  404;  antCf  §J  510,  522.    Adjourn-  It  was  the  custom  of  the  council  to 

ment  by  minonty  to  day  appointed  adjourn  from  week  to  week  by  resolu- 

for  regular  meetine.    People  v.  Roch-  tion  entered  on  the  minutes.     It  was 

ester,  5  Lansing  (N.  Y.),  142.  held   that   these   additional   meetings 

An  adjournment  is  not  the  sict  of  were  intended  to  be  and  should  be  re- 

the  individuals  but  of  the  body  itself,  garded  as  special  meetings  called  by 

and  in  the  absence  of  provision  there-  the  council  and  not  mere  i^joumments 
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Where  the  meeting,  if  a  regular  one,  can  only  act  upon  a  specific 
matter,  or,  if  a  special  one,  can  only  act  upon  matters  of  which  notice 
has  been  given  to  the  members,  while  it  is  competent  in  either  case 
to  adjourn,  the  adjourned  meeting  is  in  both  cases  limited,  equally 
with  the  first  meeting,  to  the  specified  matters.^ 

or  continuances  of  the  stated  meetings,  the  adjourned  meeting  contained  no  men- 
and  that  an  ordinance  introduced  at  tion  of  the  purpose  for  which  the  meet- 
a  stated  meeting  and  passed  at  a  meet-  ing  assembled.  And  the  question  which 
ing  held  a  week  later  was  not  to  be  re-  the  House  of  Lords  put  to  the  judges 
garded  a^  passed  at  the  same  meeting  in  reference  to  the  aajoumed  meeting, 
at  which  it  was  introduced.  State  v.  was:  "Supposing  the  rate  to  be  other- 
Ross,  46  Wash.  28;  89  Pac.  Rep.  wise  valid,  was  it  invalid  by  reason  of 
158.                                                            .  the  notice  not  statinz  the  purpose  for 

The  only  power  which  a  presiding  which  the  [adjourned]  meeting  assem- 

offlcer  has  to  declare  a  meeting  adjourned  bled?"     The  judges  answerea:    "We 

of  his  own  initiative  and  witiiout  put-  are  unanimously  of  opinion  that  the 

ting  a  motion  to  the  meeting  is  as  a  rate  was  not  rendered  invalid  by  reason 

last  resort,  when  disorder  becomes  so  of  the  alleged  defect  in  the  notice  of 

great  that  business  cannot  be  trans-  the  adjourned  meeting.     It  was  suf!i- 

acted  and   the  chairman   cannot  en-  cient  to  give  notice  [as  required  by  the 

force  order.    Attorney-General  v.  Rem-  act]  on  tne  church  door,  of  the  purpose 

ick,  73  N.  H.  25.  for  which  the  first  meeting  was  to  be 

Where  there  is  no  quorum  it  is  suffi-  held,  and,  that  notice  having  been  duly 
cient  that  the  presidmjg  officer  or  the  given,  we  think  that  the  notice  so  given 
clerk,  if  the  former  is  not  present,  extended  to  all  the  adjourned  meet- 
should  declare,  without  putting  the  ings,  such  adjourned  meetings  being 
question,  that  the  assembly  stands  ad-  heici  for  the  purpose  of  completing 
joumed  until  the  next  sitting  day  and  the  unfinished  business  of  the  first 
a  provision  of  the  statute  requiring  meeting,  and  being  in  continuation 
the  clerk  to  continue  all  business  where  of  that  meeting."  And  such  was  the 
no  quorum  is  present  does  not  require  judgment  of  the  House  of  Lords.  See 
the  clerk  to  adjourn  the  meeting  by  also  Rex  v.  Harris,  1  Bam.  &  Ad.  936. 
directing  him  to  continue  the  business.  "Meetings  may  be  adjourned,  but 
Fitzgerald  v.  Pawtucket  Street  R.  Co.,  nothing  may  be  transacted  at  any 
24  R.  I.  201.  After  a  final  adjourn-  adjourned  meeting  save  the  unfinished 
ment  of  a  meeting  of  the  board,  the  business  of  the  former  meeting." 
members  have  no  power  to  assemble,  Brice's  Ultra  Vires,  Green's  Am.  ed. 
or  to  transact  business  rec^uired  to  be  534,  citing  R^.  v.  Grimshaw,  10  Q.  B. 
transacted  in  session,  until  the  next  747,  which  houls  that  at  an  adjourned 
regular  meeting,  unless  they  be  con-  quarterly  meeting  notice  must  be 
vened  in  the  meantime  in  special  ses-  given  of  any  business  not  actually  be- 
sion  in  the  manner  prescribed  by  law.  gun  at  the  quarterly  meeting,  but  of 
Scott  V.  Union  County,  63  Iowa,  583,  business  actually  begun  no  notice  b 
588.  necessary.    The  text,  §  535,  states  the 

'  Scadding  v.  Lorant,  5  Eng.  Law  rule  as  it  seems  to  be  imderstood  in 

and  Equity,  16;    17  Law  T.  225.     In  tliis  country,  viz.,  that  under  the  con- 

this  case  tne  statut-e  (a  local  act)   re-  ditions  stated  in  the  text  the  adjourned 

quired  notice  to  be  given  of  a  meeting  meeting    may    transact    any   business 

of  vestrymen  to  be  held  for  the  purpose  which  might  have  been  transacted  by 

of  making  a  rate  for  the  relief  of  the  the  regular  meeting.    Presumptions  as 

poor.    Such  notice  was  given,  specify-  to  regidarity  of  adjournment,  see  post, 

ing  the  purpose  of  the  meeting;    the  §  538. 

meeting  was  held  accordingly  on  the  A  special  meeting  may  be  adjourned 

12th  of  August,  wlien  it  was  resolved  to  a  fixed  date  by  a  quorum,  and  when 

that  a  rate  should  be  made ;  but  as  the  so  adjourned,  the  aajoumed  meeting 

details  could   not  be   completed,   tlie  will  be  treated  as  a  continuation  of  the 

meeting   was    adjourned,    and   at    an  one  which  was  adjourned.     Any  busi- 

adjoumed  meeting  the  matter  of  the  ness  which  could  have  been  brought 

rate  was  completed ;   but  the  notice  for  before  the  original  special  meeting  may 
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§  536  (288).  Mode  of  Proceeding  when  convened.  —  After  a 
meeting  of  the  council  is  duly  convened,  the  mode  of  jyroceeding  is 
regulated  by  the  charter  or  constituent  act,  by  ordinances  passed  for 
that  purpose,  and  by  the  general  rules,  so  far  as  in  their  nature  appli- 
cable, which  govern  other  deliberative  and  legislative  bodies.^  A  city 
council  has,  as  a  legislative  or  dehberative  body,  the  inlwrent  power 
by  ordinance  to  provide  for  and  establish  rides  for  its  own  procedure, 
and  the  rules  thus  adopted  will  not  be  interfered  with  or  set  aside  by 
the  courts,  unless  they  are  directly  or  by  necessary  implication  in  con- 
flict with  some  requirement  of  the  statute.^  If  the  council  consists  of 
two  boards,  the  concurrence  of  both  is  essential  to  valid  legislation, 
and  this  concurrence  must  be  by  simultaneously  existing  bodies.' 
The  rule  of  legislative  bodies  consisting  of  two  branches,  that  un- 
finished business  at  the  end  of  a  session  is  discontinued,  and  must  be 
afterwards  taken  up  anew,  if  at  all,  was  considered  applicable  to  the 
legislative  acts  of  the  common  council  of  New  York,  composed  of  a 
board  of  aldermen  and  a  board  of  assistant  aldermen.^ 

§  537  (289).  Oommittees  of  Oouncil.  —  The  council  may  as- 
certain facts  through  the  medium  of  a  committee^  and  the  members  of 
the  council  may,  where  they  know  the  facts  of  their  personal  knowl- 
edge, act  without  further  inquiry.'    As  a  public  corporation  may 

properly  be  considered  at  the  adjourned  parte  Albany,  23  Wend.  (N.  Y.)  277, 

session.     Moore  v.   Perry,    119  Iowa,  280. 

423,  427.    See  also  State  v.  Smith,  22        «  Wetmorei;.  Story,  22  Barb.  (N.  Y.) 

Minn.  218;    Magneau  v.  Fremont,  30  414. 

Neb.  843.  *  Wetmore  v.  Story,  22  Barb.  (N.  Y.) 

*  Where  an  ordinance  is  enacted  in  414.  A  subsequent  council  is  bound 
accordance  with  the  provisions  of  a  by  knowledge  duly  communicated  to 
statute,  the  fact  that  in  its  passage  a  a  previous  council.  Alexandria  Bank 
parliamentary  rule  was  violated,  will  v.  Seton,  1  Pet.  (U.  S.)  299.  In  Com-, 
not  render  it  invalid.  McGraw  v.  Whit-  mon wealth  v.  Lancaster,  5  Watts  (Pa.), 
son,  69  Iowa,  348.  Where  the  mayor  152,  Gibson,  C.  J.,  expressed  his  opinion 
has  the  right  to  vote  only  in  case  of  a  to  be  that,  notwitlistanding  a  by-law 
tie,  he  may  lawfully  exercise  the  power  or  rule  requires  certain  corporate  acts 
when  one-half  the  members  of  the  to  be  in  a  given  form,  and  that  altera- 
council  have  voted  and  the  other  half  tions  of  such  by-law  or  rule  shall  only 
have  abstained  from  voting.  Launtz  v.  be  made  by  a  vote  of  two-thirds  of  the 
People,  113  m.  137;  anle,  §§511,  527,  members,  yet  that  a  majority  may  re- 
528.  peal  the  by-law  or  rule,  and  may,  with- 

*  State  V.  Dunn,  76  Neb.  155;  107  out  such  repeal,  do  vahd  acts,  not  in 
N.  W.  Rep.  236:  Landcs  v,  State^  160  the  prescribed  form,  by  a  majority 
Ind.  479,  489.    But  a  city  council  is  not  vote. 

hound  to  act  only  in  accordance  with  *  Bissell  v.  Jefferson ville,  24  How. 

its  rules  of  procedure  or  by-laws.      It  (U.  S.)  287,  296,  per  Clifford,  J. :  Com- 

has  the   power  to   waive   compliance  mon  wealth  v.  Pittsburgh,    14  Pa.  St. 

with  them.     Bennett  v.  New  Bedford,  177;    Main  v.  Ft.  Smitli,  49  Ark.  480. 

110  Mass.  433 ;  Holt  v.  Somerville,  127  Council  may  order  sewer  to  be  built  by 

Mass.  408,  411;    Sedalia  v.  Scott,  104  a  committee.    Collins  v.  Holyoke,  146 

Mo.  App.  595;  78  S.  W.  Rep.  276;  Ex  Mass.  298;  Dorey  v.  Boston,  146  Mass. 
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entirely  revoke  the  powers  of  a  committee  it  has  appointed,  so  it  may 
control  the  execution  of  those  powers  by  increasing  the  number  of 
the  committee.  If  the  new  members,  either  by  design  or  mistake, 
are  excluded  from  acting,  the  proceedings  of  the  others  will  be 
irregular.* 

§  538.  Presumptioii  of  Begnlaiity.  —  The  presumption  of  regu- 
larity which  attaches  to  the  acts  of  public  officers  extends  to  and 
includes  corporate  meetings.'  Thus,  if  it  appears  that  a  special 
meeting  of  the  city  council  has  been  held,  it  will  be  presumed,  in  the 
absence  of  proof  to  the  contrary,  that  it  was  regularly  called.'    A 

336,  339,  and  cases  cited.  As  to  power  Vail,  53  Iowa,  550 ;  tn/ra,  J  540.  Pre- 
of  council  to  appoint  officers,  and  when  sum{)tion  in  favor  of  legahty  of  town 
it  may  delegate  its  powers  to  a  com-  meeting  after  lapse  of  long  time.  Peter- 
mittee.  lb.;  Preble  v.  Portland,  45  Me.  borough  v.  Lancaster,  14  N.  H.  382, 
241;  Salmon  V.  Haynes,  50  N.  J.  L.  97 ;  392.  See  also  South  School  Dist.  v, 
ante,  §§  244,  377,  519,  522,  note.  The  Blakeslee,  13  Conn.  227. 
English  Municipal  Corporations  Act  '  Hanna  v.  Wright,  116  Iowa,  275; 
1882,  §  22,  provides  that  'Hhe  council  Wallace  v.  First  Parish  in  Townsend, 
may  appoint  out  of  their  own  body  109  Mass.  263 ;  Brigins  v.  Chandler,  60 
such  and  so  many  committees  as  they  Miss.  862 ;  Corbum  v.  Crittenden,  62 
think  fit,  for  any  purposes  which  in  the  Miss.  125 ;  Tiemey  v.  Brown,  65  Miss, 
opinion  of  the  council  would  be  better  563 ;  Rutherford  v.  Hamilton,  97  Mo. 
regulated  and  managed  by  means  of  543 ;  Staats  v,  Washington,  45  N.  J.  L. 
such  conmiiftees ;  but  the  acts  of  every  318;  Rome  v.  Whitestown  Water 
such  committee  shall  be  submitted  to  Works  Co.,  113  N.  Y.  App.  Div.  547, 
the  council  for  their  approval."  afif*d*187  N.  Y.  542.    See  also  Lewick 

*  Damon  v.  Granby,  2  Pick.  (Mass.)  v.  Glazier,  116  Mich.  493;  Thayer  v. 
345.  In  this  case  it  was  further  held.  Steams,  1  Pick.  (Mass.)  109.  But 
where  the  agents  of  a  town  contracted  compare  Harding  v.  Bader,  75  Mich, 
with  the  plaintiff  "to  erect  a  meeting-  316. 

house  on  a  place  to  be  designated  by  a  "The  mintUea  of  a  special  meeting 
committee  of  tlie  town,"  that  the  town  are  not  required  to  contain  the  proofs 
might  disagree  to  the  selection,  and  that  the  meeting  was  rejrularly  called, 
"desi^ate  the  place  for  themselves,  at  If  it  purports  to  be,  it  wiU  be  presumed 
any  time  before  the  ground  was  pre-  to  be  regularly  called.  It  will  not  de- 
pared,"  on  indemnifying  the  plaintiff  volve  on  the  corporation  to  establish 
for  any  extra  labor  or  expense  which  its  regularity  untu  there  is  some  proof 
their  fluctuating  proceedings  may  have  of  irregularity."  Per  Magie,  X,  in 
occasioned.  A  notice  to  appear  before  Staats  v.  Washington,  45  N.  J.  L.  318, 
a  committee  to  whom  a  matter,  as,  for  323.  Where  there  was  no  evidence  of 
example,  the  laying  out  or  altering  of  notice^  a  special  meeting  of  a  council 
a  street,  has  been  duly  referred,  is  was  vresumed  to  have  been  attended  by 
equivalent  to  a  notice  to  appear  be-  all  tne  members  in  the  absence  of  any 
fore  the  city  council,  as,  for  this  pur-  proof  to  the  contraiy.  State  v.  Smith, 
pose,  the  committee  represent  the  22  Minn.  218.  The  fact  that  the  record 
council.  Preble  v.  Portland,  45  Me.  of  a  special  meeting  of  a  board,  from 
241.  which  one  member  was  absent,  fails  to 

'  Duniway  v.  Portland,  47  Greg.  103.  show  that  he  was  notified  of  the  meet- 
If  the  minutes  merely  show  that  a  ing,  will  not  invalidate  the  proceedings 
resolution  was  adopted  without  stating  of  the  meeting  in  the  absence  of  proof 
by  what  majority,  it  will  be  presumed  that  no  notice  was  in  fact  given,  or 
that  it  was  carried  by  the  requisite  ma-  that  actual  proof  of  notice  did  not 
jority  in  the  absence  of  a  statutory  exist  aliunde.  Boyce  v.  Auditor-Gen- 
requirement  that  the  record  show  the  eral,  90  Mich.  314.  When  proof  of  the 
ayes  and  noes,  or  the  vote.    State  v.   service  of  notice  of  a  special  meeting 
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similar  presumption  attaches  to  the  proceedings  of  adjourned  meet- 
ings. To  support  the  proceedings  thereat,  it  will  ^e  presumed  that 
the  stated  or  original  meeting  was  rightly  adjourned  and  the  ad- 
journed meeting  duly  convened.* 

§  539  (290).  Bight  to  rescind  Previous  Acts.  —  At  any  time 
before  the  rights  of  third  persons  have  vested,  a  council  or  other 

corporate  body  may,  if  consistent  with  its  charter  and  rules  of  action, 
rescind  previous  votes  and  orders,^    Thus  a  vote  levying  a  tax,  so 

of  a  board  is  not  required  bv  statute  to  lative  powers."     Per  Wfidpley,  C.   J., 

be  recorded,  but  may  be  filed  in  the  Jersey  City  v.  State,  30  N.  J.  L.  521, 

office  of  the  clerk,  when  so  filed,  it  con-  529 ;     Red  v.   Augusta,   25  Ga.   386. 

stitutes  a  part  of  the  public  records.  Right  to  reconsider  a  vote  or  order  at 

and  may  be  resorted  to  to  supply  any  the  same  meeting  sustained.    State  v. 

omissions  in  the  records  of  the  proceed-  Foster,  7  N.  J.  L.  101 ;  Jersey  City  v. 

ings.      Boyce   v.   Auditor-General,   90  State,  30  N.  J.  L.  521,  529;  Whitney 

Mich.  314.  V.  Van  Buskirk,  40  N.  J.  L.  463,  467; 

*  Hudson  County  Freeholders  v.  Stiles  v.  Lambertville,  73  N.  J.  L.  90. 
State,  24  N.  J.  L.  716,  718;  Duniway  A  vote  or  resolution  may  be  reconsid- 
t;.  Portland,  47  Oreg.  103.  See  also  ered  at  the  next  meetinjg.  Red  v.  Au- 
Citizens'  Mut.  F.  Ins.  Co.  v.  Sortwell,  gusta,  25  Ga.  386;  Mitchell  Coimty 
8  Allen  (Mass.),  217;  State  v.  Jersey  Supervisors  v.  Horton,  75  Iowa,  271, 
City,  25  N.  J.  L.  309.  A  meeting  of  a  279.  It  may  be  considered  at  amj  sub- 
city  council  at  which  less  than  a  quorum  sequent  meeting,  so  long  as  no  vested 
were  present,  adjourned  to  a  day  cer-  rights  have  accrued.  Adkins  ».  Toledo, 
tain,  at  which  tmie  another  adjourn-  27  Ohio  Cir.  Ct.  417,  17  Oliio  Cir.  Dec. 
ment  was  had.  It  was  held  that  while  417.  But  where  the  original  vote  re^ 
the  first  adjournment  was  irregular,  quires  for  its  adoption  a  specified  pro^ 
because  of  the  absence  of  a  quorum,  it  portion  of  the  council,  e.  g.,  three-fifths 
would  be  presumed,  in  the  absence  of  or  three-fourths,  the  same  proportion 
any  showing  to  the  contrary,  that  a  is  necessary  to  carry  a  motion  to  re- 
quorum  were  present  at  the  second  consider.  Whitney  v.  Hudson,  69  Mich, 
meeting,  and  tnat  a  r^ular  adjourn-  189 ;  Beach  v.  Kent,  142  Mich.  347.  As 
ment  was  then  had,  Moore  v.  rerry,  to  the  power  of  the  city  council  or  a 
11 9  Iowa.  423.  municipal  board  to  reconsider  votes  in 

*  Bigeiow  17.  HlUman,  37  Me.  52,  58;  elections  to  office,  see  ante,  §§  526,  529, 
Reiff  V.  Conner,  10  Ark.  241 ;   State  v.  note. 

Hoyt,  2  Oreg.  246;  ante,  §  113;   Road  "All  deliberative  assemblies,  durine 

Case,  17  Pa.  St.  71,  75;   New  Orleans  their  session,  have  a  right  to  do  ana 

V,  St.  Louis  Church,  1 1  La.  An.  244 ;  undo,  consider  and  reconsider,  as  often 

Hough  17.   Bridgeport,  57  Conn.  290 ;  as  they  think  proper,  and  it  is  the  resvJU 

Mitchell    County  Supervisors  t;.   Hor-  only  which  is  done."    Per  Kirkpatrick, 

ton,  75  Iowa,  271,   279,  citing  text;  C.  J.,  in  State  v.  Foster,  7  N.  J.  L.  101, 

Wingert  v.  Snouffer,  134  Iowa,  97;  108  107.    See  also  State  v.  Jersey  Qty,  27 

N.  W.  Rep.  1035;  Baker  v.  Cushman.  N.  J.  L.  536.    While  public  money  is  in 

127  Mass.  105;  Putnam  v.  Langley,  133  the  possession  of  the  proper  officer,  the 

Mass.  204 ;   Wood  i7.  Cutter,  138  Mass.  proper  authorities  have  entire  control 

149;  Reed  v.  Deerfield,  176  Mass.  473;  over  it,  and  they  may,  so  far  as  the 

Adkins  v.  Toledo,  27  Ohio  Cir.  Ct.  417;  officer  holding  it  is  concerned,  rescind 

17  Ohio  Cir.  Dec.  417.  a  prior  order  (not  yet  complied  with) 

Reconsideration  at  subsequent  meet-  to  pay  money  to  an  individual.    Tucker 

ina.     Locke  v.  Rochester,   5  Lansing  t7.  Justices,  13  Ire.  (N.  Car.)  Law,  434; 

(N.  Y.),  11 ;    Sank  i7.  Philadelphia,  1  Dey  v.  Lee,  4  Jones  (N.  Car.)  Law,  238. 

Pa.  Leg.  Gaz.  Rep.  259.     "The  right  A   resolution   is   not   invalid   because 

of  reconsidering  loist  measures  [at  the  passed  upon  a  reconsideration  of  a  neg- 

same  meeting,  or  pursuant  to  its  rules]  ative  vote  moved  by  one  who  voted 

iDheies  in  every  body  possessing  legis-  originally  with  the  minority.    Locke  v. 
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long  as  it  rests  in  mere  resolution,  and  has  not  been  acted  upon,  may 
be  reconsidered,  and,  if  rescinded,  the  collector  cannot  legally 
proceed  to  collect  the  tax.^ 

§  540  (291).  Oharter  Requirement  of  Vote  by  Ayes  and  Nays.  — 
A  provision  of  a  city  charter,  that  the  ayes  and  nays  slwU  he  called 
and  pubUshed  whenever  the  vote  of  the  common  council  shall  be 
taken  on  any  proposed  improvement  involving  a  tax  or  assessment 
upon  the  citizens,  was  considered,  by  two  of  the  three  of  the  mem- 
bers of  the  Supreme  Court  of  New  York,  notwithstanding  the  use 
of  the  word  "shaU/'  to  be  directory  merely,  "the  essential  requisite 
being  the  determination  of  the  corporation,  and  not  the  form  or 
manner  of  expressing  that  determination."  '    But  an  opposite  view 

Rochester,  5  Lansing  (N.  Y.),  11.  But  by  its  terms  a  vote  of  more  than  a  ma- 
in Sank  V.  Philadelphia,  8  Phila.  Rep.  iority  was  required  "it  shall  be  taken 
(by  Wallace)  117,  a  nisi  prius  deciision  by  the  yeas  and  nays  which  shall  be 
of  the  Supreme  Court,  it  was  held  that  entered  on  the  journal."  The  court 
the  city  councils,  having  once  voted  to  held  that  as  the  proceeding  involved 
sustain  the  mayor's  veto  of  an  ordi-  the  exercise  of  the  right  of  eminent 
nance  passed  by  them,  could  not  recon-  domain  under  a  delegation  thereof  to 
sider  tnis  vote,  nor  take  any  further  a  municipality,  the  provisions  of  the 
action  on  the  measure.  6  Am.  Law  statute,  by  wtiich  the  power  is  dele- 
Rev.  720.  gated,  must  in  all  respects  be  compUcd 

The  vote  of  a  town  meeting  rescind-  with,  and  that  no  presumptions  of 
ina  its  former  fiction  in  authorizing  a  regularity  are  to  be  made  respecting 
subscription  in  aid  of  a  railroad  held  to  such  proceedings,  but  they  must  con- 
be  lawful,  no  rights  of  third  parties  form  in  all  tilings,  at  least  substantially, 
having  vested,  and  nothing  having  been  to  the  act  of  the  legislature ;  and  that 
done  under  the  authority  to  subscribe,  as  the  resolution  did  not  appear  by  the 
Estey  V.  Starr,  56  Vt.  690.  A  vote  rati-  journal  of  tlie  council  to  have  been 
fying  a  contract  made  by  town  officers  taken  by  yeas  and  nays  the  proceed- 
without  due  authority  cannot  be  re-  ings  of  the  council  were  invalid,  saying, 
Bcinded  so  as  to  affect  the  validity  of  "The  statute,  in  order  to  render  this 
the  contract.  Brown  v.  Winterport,  matter  certain,  has  provided  that  in 
79  Me.  305.  such  case  the  vote  snail  be  taken  by 

'  Stoddard  v.  Gilman,  22  Vt.  568;  yeas  and  nays,  and  that  such  vot^ 

Pond  r.  Negus,  3  Mass.  230.  shall  be  entered  on  the  journal,  and 

*  Striker  v.  Kelly,  7  Hill  (N.  Y.),  9,  unless  this  thing  is  done,  the  proceed- 

24  {Bronson,  J.,  dissenting) ;  s.  c.  in  ing  is  void,  and  the  only  legal  evidence 
error2Denio(N.  Y.)323;  Matter  of  Mt.  that  the  resolution  was  ps^sed  by  the 
Morris  Square,  2  Hill  (N.  Y.),  14,  20.  requisite  vote  is  the  record  of  the  pro- 
See  also  Elmendorf  v.  New  York  City,  oeedings  of  the  council  kept  according 

25  Wend.  693.  These  cases  all  involved  to  law."  This  decision  was  affinned 
proceedings  for  opening  stret'ts  or  mak-  by  the  Court  of  Appeals  sub  nom, 
ing  improvements  where  both  the  Matter  of  Buffalo,  78  N.  Y.  362.  To 
power  of  eminent  domain  and  the  the  same  effect,  see  also  Matter  df 
power  of  taxation  were  concerned.  It  South  Market  Street,  76  Hun  (N.  Y.), 
IS  doubtful  whetlier  they  are  any  longer  85. 

authoritative.  In  Matter  of  Carlton  A  requirement  that  the  vote  ''shall 
St.,  16  Hun  (N.  Y.),  497,  the  charter  in  all  cases  be  taken  by  ayes  and  noes" 
of  Buffalo  required  that  resolutions  held  not  to  apply  to  votes  on  moHons 
autliorizing  the  condemnation  of  lands  to  adjourn.  Green  Bay  v.  Brauns,  50 
should  be  /'adopted  by  a  vote  of  two-  Wis.  204.  It  has  been  neld  that  a  pro- 
thirds  of  its  members."  The  charter  vision  in  the  organic  act  of  a  city,  that 
also  contained  a  provision  that  when  "on  the  passage  of  every  by-law  or 
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has  elsewhere,  as  we  think  properly,  been  taken  of  similar  provi- 
sions, the  courts  regarding  the  requirement  tl^at  votes  shall  in 
such  cases  be  entered  at  large  on  the  minutes,  a^  intended  to 
accomplish  an  important  public  purpose,  and  therefore  consider 
the  provision  as  mandatory,  and  its  observance  essential  to  valid 
corporate  action,  and  also,  as  a  necessary  result,  that  the  legal 
evidence  that  the  requirements  of  the  statute  or  charter  have 
been  complied  with  is  the  record  of  the  proceedings  of  the  com- 
mon council  kept  according  to  law.*  The  proper  remedy  for  the 
council  in  the  case  of  an  omission  from  or  defect  in  the  record  is 
to  cause  a  nunc  pro  tunc  entry  to  be  made.^     This  it  has  power  to 

order  to  enter  into  a  contract  by  the  mon  City  v.   Hughes,  24   Kan.  211; 

council  the   ayes  and   nays  shall  be  Young  v.  St.  Louis,  47  Mo.  492,  495; 

called  and  recorded,"  prescribes  how  St.  Louis  v,  Foster,  52  Mo.  513 ;  Index, 

the  order  to  contract  shall  be  made  Records  and  Documents. 

and  evidenced  when  directed  by  the  Accordingly  a  provision  of  statute 

council,  but  it  is  not  a  limitation  on  the  that  no  ordinance  for  the  improvement 

power  of  authorized  agents  to  make  a  of  a  street  should  be  adopted,  except 

contract  by  parol.    Indianola  v.  Jones,  upon  the  report  and  recommendation 

29  Iowa,  282 ;    Baker  v.  Johnson  Co.  of  the  city  board  of  improvements,  and 

(parol  contract),  33  Iowa,  151.  requiring  that  such  report  be  recorded 

The  decision  or  determination  of  a  in  its  proceedings,  is  mandatory,  and 

question  by  a  town  meeting  or  common  the  report  and  recommendation  were 

council  should  be,  and  probably  must  held  jurisdictional,  and  not  provable 

be,    by    a   formal    vote   or   resolution,  by  parol  evidence.    Reynolds  v.  Schwei- 

People  V.  Adams,  9  Wend.  (N.  Y.)  333 ;  nefus,  1  Sup.  Court,  Cin.  (Ohio)  Rep. 

Denning  v.  Roome,  6  Wend.  (N.  Y.)  215. 

651.  Where  a  general  law  required  the 

'  Steckert  v.  East  Saginaw,  22  Mich,  yeas  and  nays  to  be  called  and  recorded 

104,  where  the  purpose  of  the  require-  on  the  passage  of  all  ordinances,  it  was 

ment   is   well   expounded ;     Coffin   v.  held  by  the  Supreme  Court  of  Colorado 

Portland,  43  Fed.  Rep.  411;  Cutler  v.  that  when  the  record  failed  to  show 

RusseUvUle,  40  Ark.  105 ;  Los  Angeles  such  calling  and  recording  as  to  an 

Gas  Co.   V.  Toberman,   61   Cal.    199;  ordinance    concerning    misdemeanors, 

Durango  v.  Pennington,  8  Colo.  257,  the  ordinance  was  a  nullity  and  a  con- 

262 ;     Sullivan  v.  L^adville,    1 1    Colo,  viction  under  it  void.   Tracey  v.  People, 

483;    Spangler  v.  Jacoby,  14  III.  297;  6  Ck)lo.  151. 

Schuyler  County  Supervisors  v.  People,  Where  a  local  improvement  is  pro- 

25  111.   181 ;    Schofield  v.  Hudson,  56  posed,  and  it  is  not  petitioned  for  by  a 

111.  App.  191 ;  Boyd  v.  Cliicago,  B.  &  Q.  majority  of  the  owners  of  property  to  be 

R.  Co.,  1()3  111.  App.   199;    Delplii  v.  assessed,  the  charter  declares  that  it 

Evans,  36  Ind.  90 ;   Olin  v.  Meyers,  55  shall  be  ordered  only  by  the  vote  of  at 

Iowa,  209 ;   Markham  v.  Anamosa,  122  least  three-fourths  of  all  the  aldermen 

Iowa,  689;  State  v.  Nebraska  Tel.  Co.,  present,  such  vote  to  be  by  ayes  and 

127  Iowa,  194;  Cook  v.  Independence,  nays  on   the   record   of  the  common 

133  Iowa,  582;  110  N.  W.  Rep.  1029;  council;    if,  when  the  record  is  pre- 

Morrison  v.  Lawrence,  98  Mass.  219;  sen  ted,  it  does  not  appear  that  the 

McCormick  v.  Bay  CMfy,  23  Mich.  457;  improvement  was  ordered  by  a  vote 

Pontiac  v.  Axford,  49  Mich.  69;  hi  re  of  three-fourths  of  the  aldermen  pres- 

Kyan,  79  Neb.  414;  112  X.  W.  Rep.  ent,  by  vote  entered  by  ayes  and  nays, 

599 ;  Hicks  v.  Lon^  Branch  Cbm'rs,  69  the  ordinance  is  void,  and  judgment 

N.  J.  L.  300 ;  O'Neil  v.  Tyler,  3  N.  Dak.  for  a  sale  of  the  property  to  pay  the 

47;   Pickton  v.  Fargo,  10  N.  Dak.  469,  local  assessment  cannot  rightfully  be 

citing  text.     See   also  Cliicago  &  N.  entered.    Rich  v.  Chicago,  59  III.  286. 

R.  R,  Co.  17.  Chicago,  174  111.  439.  445;  '  Logansport  v.  Crockett,   64   Ind. 

McDowell  V.  People,  204  III.  499;  Solo-  319;    Miyhew  v.  Gay  Head,  13  Allen, 
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do.^  But  the  proceedings  of  the  common  council  will  not  be  held 
to  be  invalid  upon  technical  grounds  founded  upon  the  fact  that  the 
minutes  of  the  council  have  not  been  kept  with  that  precision  and 
regularity  which  is  desirable,  if  it  fairly  appears  from  an  examina- 
tion of  the  record  of  the  meeting  that  the  statute  has  been  com- 
plied with.  Thus  the  fact  that  the  record  does  not  disclose  the 
individual  votes  of  the  members  in  detail  is  not  sufficient  to  render 
the  proceedings  of  the  council  invalid,  if  it  fairly  appears  from  ike 
record  that  the  vote  vxis  taken  by  yea^  and  nays,  and  if  the  manner  in 
which  each  member  of  the  council  voted  also  appears  therefrom.' 

§  541  (292).  Acts  by  Less  than  Quonim  Void.  —  Acts  done  when 
less  than  a  legal  quorum  is  present,  or  which  were  not  concurred  in 
by  the  requisite  number,  are  void.'    This  is  a  fundamental  rule  in 

129 ;     Steckert   v.    East   Saginaw,   22  reasonable  certainty  the  names  of  those 

Mich.  104 ;    Delphi  v,  Evans,  36  Ind.  who  voted  yea  ancf  nay,  and  was  suffi- 

90;    Lowndes  County  Com'rs  Ct.   v.  cient.     Becker  v.  Henderson,  100  Ky. 

Heame,  59  Ala.  371 ;    Musselman  v.  450.     The  minutes  of  the  meeting  of 

Manly,  42  Ind.  462 ;   Vawter  v.  F  ank-  the  council  showed  who  were  present ; 

lin  College,  53  Ind.  88;  Chamberlain  t7.  that  the  roll  was  called,  and  that  the 

Evansville,  77  Ind.  542,  548 ;    Everett  vote  was  unanimous  in  the  affirmative. 

V.    Deal,    148    Ind.    90 ;     Pineville   v.  It  was  held  that  this  was  tantamount 

Burchfield,  19  Ky.  Law  Rep.  984;  42  to  saying  that  each  member  present 

S.  W.  Rep.  340,  citing  text.    See  also  voted  yea,  and  that  none  voted  nay. 

New  Albany  v.  Endres,  143  Ind.  192;  and  was  a  sufficient  compliance  with 

Becker  v.  Henderson,  100  Ky.  450.  the  requirements  of  the  statute.    The 

*  See  preceding  note.  court  said  that  where  all  vote  one  way 

*  Gooayear  Rubber  Co.  v.  Eureka,  the  record  imparts  no  further  informa- 
135  Cal.  613;  Bayard  v.  Baker,  76  tion  when  the  names  are  given  in  con- 
Iowa,  220;  People  v.  Raims,  20  Colo,  nection  ^ith  the  vote  than  where  the 
489 ;  New  Albany  Gaslight  &  Coke  Co.  result  of  the  vote  is  stated  asf  was  done 
V,  Crumbo,  10  Ind.  App.  360.  See  ako  in  tliis  case.  Marion  Water  Co.  v, 
Preston  V.  Cedar  Rapids,  95  Iowa,  71 ;  Marion,  121  Iowa,  306.  But  in  Cook 
Brophy  v.  Hyatt,  10  Colo.  223;  Solo-  v.  Independence,  133  Iowa,  582:  110 
mon  V.  Hughes,  24  Kan.  211 ;  Blair  v.  N.  W.  Rep.  1029,  the  record  did  not 
Cary,  24  Ohio  Cir.  Ct.  560;  14  Ohio  show  the  names  of  those  present,  and 
Cir.  Dec.  560.  did  not  show  that  the  roll  was  called, 

The  journal  of  the  council  stated  altliough  it  stated  that  all  present 
that  one  member  (who  was  named)  voted  yea.  It  was  held  tliat  the  re- 
was  absent,  and  contained  an  entry  quiremeiits  of  the  statute  had  not  been 
that   an   ordinance    was   unanimoudy  comphed  ^ith. 

adopted.  It  was. held  that  the  show-  Although  the  yeas  and  nova  on  a 
in^  of  the  journal  was  a  sufficient  com-  vote  appoirUing  a  person  to  office  have 
phance  with  a  statute  requiring  the  not  been  taken  and  recorded  as  re- 
yeas  and  nays  to  be  taken  and  recorded,  quired  by  statute,  the  appointee,  after 
Barr  v.  Auburn,  89  111.  361.  See  also  he  assumes  and  exercises  the  office,  is 
Chicago  Tel.  Co.  v.  Northwestern  Tel.  an  officer  de  facto  whose  title  cannot  be 
Co.,  199  111.  324, 340.  The  clerk  merely  collaterally  attacked.  Hallgren  v. 
noted  that  of  the  eleven  members  of  Campbell,  82  Mich.  255. 
the  council  present,  nine  voted  in  '  Ferguson  v.  Chittenden  Countj^,  6 
favor  of  the  ordinance  and  two  against  Ark.  479 ;  McCracken  v.  San  Francasco, 
it,  giving  the  names  of  the  two  who  16  Cal.  591 ;  Pimental  v.  San  Fran- 
voted  against  it.  The  minutes  showed  cisco,  21  Cal.  351 ;  Price  v.  Grand 
the  names  of  the  members  present.  It  Rapids  &  I.  R.  Co.,  13  Ind.  58 ;  Logans- 
WBa  held  that  the  record  snowed  with  port  v.  Legg,  20  Ind.  315;    State  v. 
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the  law  of  corporations;  but  whether,  in  favor  of  the  holder  of  nego- 
tiable securities  issued,  or  purporting  to  be  issued,  under  authority 
conferred  by  the  legislature,  the  corporation  might  not,  in  some 
cases,  be  estopped  to  show  that  a  quorum  was  not  present  or  that 
the  requisite  number  did  not  concur  in  the  act,  is  a  question  which 
remains,  perhaps,  to  be  settled.^  It  is  cleav  that  members  of  a 
council  cannot  properly  act  upon  questions  in  which  their  own 
'pecuniary  interest  is  directly  and  specially  involved.^  But  it  has 
been  held  in  Michigan  that  proceedings  on  the  part  of  a  municipal 
corporation  ordering  a  paving  improvement  are  not  rendered  invalid 
on  the  ground  that  two  of  the  aldermen  who  formed  part  of  the 
quorum  of  the  common  council  which  ordered  the  improvement, 
and  without  whose  presence  there  would  have  been  no  quorum, 
were  petitioners  for  the  improvement  and  owners  of  property  liable 
to  assessment  therefor.  It  might  be  otherwise,  the  court  concede, 
if  the  common  council  acted  as  conmiissioners  of  apportionment 
in  making  the  assessment  upon  the  property  that  was  to  bear  the 
burden,  or  on  the  confirmation  of  a  report  in  which  the  interest  of 
these  aldermen  was  directly  involved.' 

Porter,  113  Ind.  79,  citing  text;  (N.  Y.)  658,  659;  Walworth  County 
Somerset  v.  Smith,  105  Ky.  678;  Bank  v,  F.  L.  &  T.  Co.,  16  Wis.  629; 
Somerset  r.  Somerset  Banking  Co.,  109  United  Brethren  Church  v.  Van  Dusen, 
Ky.  549 ;  State  v.  Wilkesvilie,  20  Ohio  37  Wis.  54.  See  also  jMst^  chapter  on 
St.  288;  Ben  wood  v.  Wheeling  R.  Co.,  Contr^ts,  §  772.  There  is  an  express 
53  W.  Va.  465.  Number  present  ana  provision  to  this  effect  in  the  English 
acting^  how  proved.  Price  v.  Grand  Municipal  Corporations  Act  of  1882, 
Rapids  &  I.  K.  Co.,  13  Ind.  58.    Pre&-   §  22. 

ence  of  quorum,  when  presumed.  Citi-  *  Steckert  v.  East  Saginaw,  22 
zens'  Mut.  F.  Ins.  Co.  v.  Sortwell,  8  Mich.  104,  where  the  reasons  for  the 
Allen  (Mass.),  217.  Aa  to  presump-  distinctions  taken  are  clearly  stated  by 
Hons  of  regularity,  see  ante,  §  538.  Cooley,  J.     In  the  same  State  it  was 

-  '  See  antef  §  237 ;  post,  chapters  on  also  held  that  the  mayor  of  a  city,  who 
Contracts  and  on  Municipal  Bonds;  was  a  practising  lawyer,  might  law- 
Index,  Estoppd.  Construction  of  char-  fully  be  employed,  when  there  was  no 
ter  provision  requiring  unanimity,  post,  collusion  or  fraud,  and  no  doubt  as  to 
{  579.  the  necessity  and  value  of  his  services, 

■  Members  of  a  municipal  board  are  by  a  resolution  of  the  council  to  appear 
disqualified  to  vote  therein  on  propo-  and  defend  a  suit  against  the  city,  and 
sitions  in  which  they  have  a  direct  that  he  could  recover  the  value  of  his 
pecuniary  interest  adverse  te  the  mu-  services.  Niles  v.  Muzzy,  33  Mich.  61. 
nicipality  they  represent.  Oconto  Right  of  corporation  to  contract  with 
County  Sup.  v.  Hall,  47  Wis.  208;  its  officers  or  councUmen.  See  post, 
Pickett  V.  School  Dist.,  25  Wis.  551 ;  chapter  on  Contracts,  §§  772,  773. 
Coles  V.  Williamsbuigh  Trs.,  10  Wend. 
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CHAPTER  XIV 

CORPORATE  RECORDS   AND   DOCUMENTS  —  CUSTODY  —  RIGHT 

OF  INSPECTION 


SectJon 

Power  to  appoint  Clerk  pro  tern.  .  550 
Amendment  of  Record  .  .  .551,  552 
Right  of  Clerk  to  amend  Records 

ex  parte 553 

When  Record  Amended,  and  by 

whom 554 

When  Parol  Evidence  Admissible, 

and  when  not 555,  556 

Proof     of     Omitted     Facts     by 

Parol 557,  558 


Mandamus  to  enforce  Delivery  of 
Corporate  Books  and  Records ; 
Reple\an      550 

Inspection  of  Records  and 
Papers 560 

Records  as  Evidence  for  the  Cor- 
poration   561 

Evidential  Focce  of  Committee's 
Report 562 


§  550  (293).  Power  to  appoint  Olerk  pro  tern.  —  Corporations 
have  the  incid^Jital  power,  if  the  regular  clerk  is  temporarily  absent, 
to  appoint  a  private  person  a  clerk  pro  tern,,  for  the  purpose  of  mak- 
ing the  entries  of  what  is  transacted  at  the  corporate  meeting.  His 
entries,  made  by  the  direction  of  the  corporate  authorities,  or  en- 
tries made  by  the  regular  clerk  from  memoranda  furnished  by  the 
clerk  pro  tern,,  are  competent  evidence  of  the  proceedings  of  the 
meeting.^ 

*  Hutcliinson  v.  Pratt,  11  Vt.  402.  Board  of  public  works  of  a  city  is  a 
See  also  Rex  v.  Mothersell,  1  Stra.  93,  mtasi  corporation,  and  the  naJtxire  of  iU 
also  referred  to  infra.  Wliere  the  stat-  duties^  laying  out  streets,  establishing 
ute  provided  that,  in  the  absence  of  grades,  sewers,  &c.,  requires  it  to  keep 
the  clerk,  a  member  of  the  council  a  record  of  its  proceedings,  althougn 
should  be  appointed  to  act  as  clerk  no  such  record  is  in  tenns  provided  for. 
pro  tem.y  it  was  held  that  where,  in  the  Lamed  v.  Briscoe,  62  Mich.  393.  Suf- 
absence  of  the  village  clerk,  the  min-  ficienq^  of  memoranda.  Louisville  v. 
utes  of  a  meeting  of  the  council  were  McKegney,  7  Bush  (Ky.),  651.  Fail- 
authenticated  by  the  president  and  a  ure  of  clerk  to  take  oath  of  office  does 
clerk  purporting  to  have  been  appointed  not  invalidate  his  record.  Stebbins  v. 
by  the  council  and  to  have  acted  pro  Merritt,  10  Gush.  (Mass.)  27;  Attomey- 
tem.,  the  clerk  cannot  raise  the  question  General  v.  Remick,  73  N.  H.  25,  31, 
as  to  whether  the  clerk  pro  tern,  was  citing  text ;  ante,  §  394.  Signature  of 
present  in  the  meeting,  his  duty  being  chairman  to  minutes  afi&xed  at  a  da^ 
to  enter  the  record  subject  to  correction  subsequent  to  the  meeting  held  sufit- 
by  the  council  itself .  It  is  always  within  cient,  under  a  statute  requiring  the 
tlie  province  of  the  council  to  correct  minutes  of  corporate  meetings  to  be 
any  errors  that  have  occurred,  and  signed  by  the  chairman.  Miles  v. 
therefore  the  proper  proceeding  was  Bough,  3  Gale  &  D.  119;  Inglis  v.  Great 
for  the  clerk  to  enter  the  record  fur-  Noruiem  R.  Co.,  16  Eng.  Law  &  Eq. 
nished  to  him,  leaving  it  to  the  coun-  55.  Where  the  statute  directed  the 
oil  to  determine  as  to  its  accuracy,  chairman  of  the  board  to  sign  the  min- 
Pcople  V.  Ihnken,  129  Mich.  466.  tUes  of  the   proceedings,  it  wan  held 
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§  551  (294).  Amendment  of  Record. — The  clerk  or  oflScer  of  a 
New  England  town,*  wlw  has  made  an  erroneous  record,  may,  w^hile 
in  office  (but  not  afterwards),  or  after  a  re-election  to  the  same  office, 
amend  the  same  according  to  tlie  truth,  being  liable,  like  a  sheriff  who 
amends  his  return,  for  any  abuse  of  the  right ;  as,  where  he  makes  a 
fraudulent  or  untruthful  amendment,  the  town  is  not  concluded  or 
bound  by  an  erroneous  record,  whether  made  by  design  or  accident, 
unless  when  it  would  on  general  principles  be  estopped.^ 

that  the  person  who  acted  as  chairman  Bridge  Co.  v.  Durand,  122  Wis.  85 ; 
might  sign  them,  although  he  had  compare  Covington  v.  Ludlow,  1  Met. 
ceased  to  be  chairman.  Locke  v.  Com-  (Ky.)  295,  below  cited, 
mon wealth,  15  Ky.  Law  Rep.  840.  See  The  necessity  and  reasonableness  of 
also  ante,  chapters  relating  to  Corporate  the  doctrine  stated  in  the  text  are  thus  ex- 
Meetings  and  Corporate  Officers;  post,  pounded  by  Parker,  C.  J.,  in  Welles  v. 
§603;  LogansDort  v.  Crockett,  64  Ind.  Battelle,  11  Mass.  477,  481:  *'We 
319,  citing  text.  have  had  frequent  occasion  to  perceive 

*  Ante,  §§  41,  42,  as  to  New  Eng-  the  great  irregularity  which  prevails  in 
land  towns.  New  Haven,  M.  &  W.  R.  the  records  of  our  towns  and  other  mu- 
Oo.  V.  Chatliam,  42  Conn.  465.  Speak-  nicipal  corporations ;  and  the  courts 
ing  of  the  records  of  the  town  of  Con-  have  always  been  desirous  to  uphold 
cord,  Massachusetts,  Ralph  Waldo  these  proceedings,  where  no  fraud  or 
Emerson  in  his  Concord  Address  says :  wilful  error  was  discoverable.  Too 
"I  have  read  with  care  the  town  records  much  strictness  on  subjects  of  this  na- 
themselves.  They  exliibit  a  pleasing  ture  would  throw  the  whole  body  poli- 
picture  of  a  community  almost  exclu-  tic  into  confusion  (Kellar  v.  Savage,  17 
sivelv  agricultural,  where  no  man  lias  Me.  444).  For  it  cannot  be  expected 
much  time  for  words,  in  his  search  after  that,  in  all  corporations,  persons  will  be 
things ;  of  a  conmiunitv  of  great  sim-  every  year  selected  who  are  capable  of 
plicity  of  manners,  and  of  a  manifest  performing  their  duty  >\'ith  the  exact- 
love  of  justice.  I  find  our  annals  ness  widen  would  be  useful  or  conven- 
marked  with  a  uniform  good  sense,  lent.  .  .  .  The  first  entry  made  by  the 
Tlie  tone  of  the  record  rises  with  the  clerk  here  [that  an  officer  was  sworn 
dignity  of  the  event.  These  soiled  and  into  office]  was  certainly  defective,  but 
musty  books  are  luminous  and  electric  the  defect  is  properly  cured  by  the  sub- 
within.  The  old  town  clerks  did  not  sequent  entry  of  the  existing  clerk,  he 
spell  very  correctly,  but  they  contrive  bemg  the  same  person  that  officiated 
to  make  intelligible  the  will  of  a  free  at  the  time  of  the  first  entry.  He  will 
and  just  community."  Mandamus  be  sufficiently  watched  by  interested 
will  not  issue  directing  the  clerk  of  a  parties,  to  render  a  deviation  from  truth 
village  to  attend  the  next  meeting  of  neither  safe  nor  easy."  The  doctrine  of 
the  village  council.  People  v,  Ihnken,  the  case  in  11  Mass.  477  was  followed 
129  Mien.  466,  citing  Fitzgerald  v.  and  applied  in  Chamberlain  v.  Dover. 
Whipple,  41  Mich.  548.  13  Me.  466,  where  it  was  further  held 

'Cass  V.  Bellows,  31  N.  H.  501;  that  the  municipal  body  was  not  bound 
Harris  v,  Canaan  School  District,  28  by  an  erroneous  record  of  a  clerk,  even 
N.  H.  58,  66 ;  Gibson  v.  Bailey,  9  N.  H.  though  the  plaintiffs,  confiding  in  its 
168;  Whittier  17.  Vamey,  10  iJ.  H.  291 ;  correctness,  had  made  a  building  con- 
Welles  v.  Battelle,  11  Mass.  477;  Low  v.  tract  with  the  "contracting  and  build- 
Pettengill,  12  N.  H.  340;  Pierce  v.  ing  committee"  named  in  the  record. 
Richai^son,  37  N.  H.  306;  Scammon  The  meeting  in  this  case,  which  at- 
V,  Scammon,  28  N.  H.  429 ;  St.  Charles  tempted  to  confer  tliis  power  upon  the 
V.  CMalley,  18  111.  407 ;  Mott  v.  Rev-  committee,  was  not  a  legal  one,  because 
nolds,  27  Vt.  206;  Boston  Turnpike  not  held  at  the  time  and  place  ap- 
Co.  V.  Pomfret,  20  Conn.  590 ;  Ryder's  pointed ;  and  it  was  considered  by  the 
Estate  V.  Alton,  175  111.  94;  H^Ueck  court  that  the  plaintiff's  remedy  was 
V.  Boylston,  117  Mass.  469;  Judd  v.  against  the  committee,  and  not  aj^ainst 
Thompson,  125  Mass.  553 ;  Wheeler  v.  the  town,  if  the  former  acted  without 
Carter,  180  Mass.  382,  388 ;   Chippewa  authority.    See  further  as  to  correcting 
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§  552  (295).  Same  Subject.  —  In  a  case  in  Vermont,  the  clerk  of 
the  town,  pending  the  trial,  amended  the  record  by  adding  his  signa- 
ture as  clerk  to  the  record  of  the  warning  for  the  meeting  in  ques- 
tion. Hb  right  to  do  so,  though  he  had  meantime  been  out  of 
oflSce,  but  was  again  restored,  was  sanctioned  by  the  Supreme  Court, 
Redfield,  C.  J.,  remarking:  "We  think,  in  general,  it  must  be 
regarded  as  the  right  of  the  clerk  of  a  town  or  other  municipal 
corporation,  while  having  the  custody  of  the  records,  to  make  any 
record  according  to  the  facts.  His  having  been  out  of  oflBce,  and 
restored  again,  could  not  deprive  him  of  that  right.  But  even  an 
officer  could  not  alter  or  amend  a  record  upon  the  testimony  of 
third  persons  ordinarily,  and  ought  not  to  do  it  upon  his  own  recol- 
lection, unless  in  very  obvious  cases  of  omission  or  error,  of  which 
the  present  might  fairly  be  regarded  as  one,  probably.  Such  amend- 
ments should  ordinarily  be  made  by  the  original  documents  or 
minutes."  ^ 

§  553  (296).  Bight  of  Olerk  to  amend  Records  ex  parte.  —  The 
right  of  the  clerk  ex  parte  to  amend  the  records  of  the  proceedings  of 

and    amending    records,    Williams    v.        In  New  Hampshire^  it  is  the  practice 

Lunenburg  Scnool  District,  21   Pick,  to  allow  these  amendments  only  upon 

(Mass.)  75,  holding  that  where  two  dif-  the  order  of  the  Supreme  Court  or  Court 

ferent  but   not  contradictory  records  of  Common  Pleas  by  the  officer  by 

were  made  up  by  the  clerk  from  meipo-  whom  they  were  made,  even  after  he 

randa  taken  at  the  meeting,  both  were  has  ceased  to  hold  the  office.    A  clear 

originals  and  competent  testimony.  case  must  be  made  out.   The  courts  do 

Clerk  cannot  amend  records  after  he  is  not  permit  any  erasures  or  interlinea- 

out  of  office.     Stoughton  School  Dis-  tions  of  the  original  record,  but  require 

trict  V.  Atherton,  12  Met.  (Mass.)  105 ;  the  amendment  to  be  written  upon  a 

Hartwell  v.  Littleton,  13  Pick.  (Mass.)  separate  piece  of  paper,  signed  by  the 

229,  232.    Contra^  to  the  effect  that  he  proper  officers,  ana  with  it  a  copy  of  the 

may  amend,  though  out  of  office  at  the  order  allowing  the  amendment ;    and 

time,  see  Gibson  v.  Bailey,  9  N.  H.  168;  this  paper  is  annexed  to  the  original 

Gibson  v.  Bailey,  followed  in  Missouri  record.    Pierce  v.  Richardson,  37  N.  H. 

in  Kiley  v.  (^ranor,  51  Mo.  541,  543.  306,  311,  per  Bett,  J.     But  where  the 

But  may,  while  he  is  in  office.    Bishop  record  of  a  previous  meeting  was  read 

V.  Cone,  3  N.  H.  513 ;   Hoag  v.  Durfey,  and  corrected  and  disposed  of  at  a  sub- 

I   Aiken   (Vt.),   286;    Chamberlain  v.  sequent  meetinq  of  the  couneU.  it  was 

Dover,  13  Me.  466.    That  successor  can-  held  that  the  clerk  had  no  further  right 

not  make  the  amendment.     State  v.  or  duty  of  correction,  and  that  manda- 

Williams,  25  Me.  555,  561 ;  29  Me.  523 ;  mus  would  not  lie  to  compel  him  to 

Taylor  y.  Henry,  2  Pick.  (Mass.)  397.  correct  the  record.    McClain  v.  McKis- 

But  the  corporation  might,  in  proper  son,  15  Ohio  Cir.  Ct.  517. 
cases,  authorize  the  successor  to  supply        *  Mott  v.  Reynolds,  27  Vt.  206,  208. 

the  omitted,  or  correct  the  erroneous,  Amendments  in  open   court  of  town 

entry.     Hutchinson  v.   Pratt,    11    Vt.  record  by  clerk  of  the  town,  pending 

402,  419.     Bonds  of  a  city  which  by  trial  to  which  the  clerk  is  a  party,  ana 

statute  are  directed  to  be  signed  by  the  to  meet  a  particular  decision  of  the 

mayor,  but  whicli  were  in  fact  signed  by  court,  disregarded.     Hadley  v.  Cham- 

/^  cx-7?ia?/or,  were  held  to  be  void  even  berhn,    11     Vt.    618,   commented    on 

in  the  hands  of  a  bona  fide  holder  for  and  distinguished.     Mott  v.  Reynolds, 

value.    Colerv.  Cleburne,  131  U.  S.  162.  27  Vt.  206. 
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town  corporations  was  very  thoroughly  considered  in  a  case  in 
Connecticut.^  The  statute  of  that  State  requires  town  clerks  to  keep 
the  record  books  of  their  respective  towns,  and  to  enter  truly  all  the 
votes  and  proceedings  of  the  town.  The  town  clerk  made  an  entry 
showing  that  at  a  town  meeting  held  in  1843,  the  town  assumed  to 
the  plaintiff  a  liability  to  commence  January  1,  1844.  If  the  time 
thus  stated  was  the  true  time,  the  plaintiff  had  a  cause  of  action 
against  the  town.  In  1849  the  clerk,  not  upon  his  own  personal 
knowledge,  or  upon  any  written  memorandum,  but  on  the  informa- 
tion of  others  (with  the  correctness  of  which,  however,  he  was  per- 
fectly satisfied),  amended  the  record  so  as  to  show  that  the  liability 
of  the  town  was  not,  by  the  vote,  to  commence  until  April  1,  1844. 
If  this  was  the  true  time,  the  plaintiff  had  no  cause  of  actibn.  The 
majority  of  the  court  (three  judges  against  two)  held  that  the  clerk, 
still  continuing  in  office,  was  competent  to  amend  the  record ;  that 
this  power  is  derived  solely  from  his  official  character  and  does  not 
depend  on  the  permission  of  the  court  in  which  the  record  is  offered 
as  an  instrument  of  evidence,  nor  on  inquiry  into  the  truth  of  it  as 
originally  made,  or  as  amended,  and  that  such  a  record  is,  in  such 
an  action,  conclusive  evidence  of  its  own  truth.  The  dissenting 
judges,  without  denying  the  power  of  amendment  in  all  cases,  were 
of  opinion  that,  in  view  of  the  lapse  of  time  and  the  absence  of 
written  memoranda  or  personal  recollection  by  the  clerk,  the  clerk 
had  no  authority  to  make  the  amendment,  and  that  the  correct 
course  would  have  been  to  make  application  to  the  proper  court  by 
legal  process,  e.  g.,  mandamus,  to  correct  the  mistake  in  the  record, 
if  one  existed,  and  thus  give  the  opposite  interested  party  an  oppor- 
tunity to  show  that  the  record  was  already  right.    It  would  seem, 

*  Boston  Turnpike  Co.  v.  Pomf ret,  and  that  mandamus  would  lie  to  compel 

20  Conn.  590.    The  subject  of  amend-  him  to  do  so. 

ments  of  the  records  of  tne  proceedings  An  amendment   made   by  the  derk 

of  a  common  council  in  Connecticut,  must  conform  to  the  truth.     Where  a 

when  it  can  be  made  by  the  clerk  and  council  designated  for  the  publication 

when  by  order  of  court  upon  mandamus,  of  a  resolution  of  award  of  a  contract  a 

is  considered  in  Samis  v.  King,  40  Conn,  paper  other  than   the   official  news- 

298.     Parties  to  mandamus  to  compel  paper  and  the  deputy  clerk  after  pub- 

the  clerk  of  a  city  to  amend  record,  lication     in     the     official    newspap>er 

Farrellv.  King,  41  Conn.  448;  Logans-  erased  the  designation  and  interlined 

port  V.  Crockett,  64  Ind.  319.     In  Cliip-  the  name  of  the  official  newspaper,  the- 

pewa  Bridge  Co.  v.  Durand,  122  Wis.  change  not  being  in  accordance  with 

§5,  citing  text,  it  was  held  that  the  the  truth,  a  succeeding  council  cannot 

derk  had  authority  to  amend  his  record  ratify  the  alteration,  so  as  to  iniuriously 

on  his  own  motion  before  approval  of  afifect  intervening  rights  or  validate  B.n 

the  defective  record  by  the  council,  and  assessment    of    the    preN^ous   council 

probably  thereafter,  and  in  any  event  which  was  void  for  want  of  jurisdiction 

It  was  competent  for  him  by  direction  to  make  it.     California  Improvement 

of  the  council  to  correct  the  record  in  Co.  v.   Moran,    128    Cal.    373,  citing 

(sonformity  to  the  facts  at  any  time,  text. 
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under  the  special  circumstances,  that  the  dissenting  view  was  the 
better  one. 

§  554  (297).  When  Record  Amended,  and  by  whom. — Where 
the  clerk  makes  up  the  record  of  the  proceedings  of  the  council,  and 
it  is  read  and  approved  at  the  same  or  at  a  subsequent  meeting,  the 
author  doubts  the  authority  of  the  clerk,  on  his  own  motion,  to  amend 
it  afterwards  without  the  direction  of  the  council.*  The  council,  un- 
less private  rights  have  attached,  may,  doubtless,  order  the  record 
of  its  own  proceedings,  even  after  it  has  once  been  approved,  to  be 
corrected  according  to  the  facts.'  But  if  third  parties  have  acted  in 
reUance  upon  the  record,  and  private  rights  have  accrued  there- 
under, the  record  cannot  be  amended.^  The  Court  of  Appeals  of 
Kentucky,  without  determining  the  extent  of  the  power  of  the  same 
council  at  a  subsequent  meeting  to  correct  errors  and  omissions  in 
the  journal  entry  of  proceedings  at  a  previous  meeting,  decided  that 
this  could  not  be  done  by  an  entirely  new  board  in  respect  to  the  oflS- 
cial  action  of  their  predecessors;  and  it  was  accordingly  held  that 
where  the  records,  as  kept,  showed  only  that  in  August,  1854,  an 
ordinance  was  reported,  a  new  council  could  not,  in  1856,  add  to  the 
records  words  showing  that  the  ordinance  had  passed,  nor  could  the 
fact  of  its  passage  be  shown  by  extrinsic  evidenced 

*  After  the  council  has  passed  upon  acted  on  the  faith  of  it,  the  town  is 
its  minutes  and  approved  of  them,  the  estopped  to  take  advantage  of  the 
clerk  has  no  power  to  correct  them  of  amendment  if  it  is  to  the  prejudice  df 
his  own  motion.  McClain  v.  McKisson,  the  parties.  New  Hav^en,  M.  &  W.  R. 
15  Ohio  Cir.  Ct.  517.    But  the  Supreme  Co.  v.  Chatham,  42  Conn.  465. 

Court  of  lVi8con9in  has  said  that  even  *  Covington  v.  Ludlow,  1  Met.  (Ky.) 

after  approval  by  the  council  the  clerk  295.    See  also  Lexington  v.  Headlcy,  5 

probably    lias   authority   of    his   own  Bush    (Ky.),  508;    Locke  v.  Common* 

motion  to  correct  the  record  to  con-  wealth,  15  Ky.  Law  Rep.  840;  Graham 

form  to  the  fact.    Chippewa  Bridge  Co.  v.  Carondelet,  33  Mo.  262 ;  State  v.  Jer- 

V.  Durand,  122  Wis.  85,  cited  supra.  sey  Qty,  30  N.  J.  L.  93,  148,  and  anU, 

*  White  V.  Clarksville,  75  Ark.  340,  chapters  on  Corporate  Meetings  ana 
citing  text ;  Ohio  &  M.  R.  Co.  v.  Peo-  Ordinances;  post,  §  579;  ante,  §  539. 
pie,  119  lU.  207;  Glencoe  Board  of  A  public  corporation  may,  like  every 
Education  v.  School  Trustees,  174  III.  court  of  record,  amend  its^ records  nunc 
510;  Ryder's  Estate  v.  Alton,  175  111.  pro  tunc.  Lowndes  County  Qom'rB  v. 
94,  97 ;  Tod  v.  Crisman,  123  Iowa,  693,  Heame,  59  Ala.  371 ;  Musselman  v. 
707 ;  Andover  v.  Essex  County  Com*rs,  Manly,  42  Ind.  462 ;  Vawter  v.  Frank- 
5  Gray  (Mass.),  393;  Gloucester  v.  lin  CoUcge,  53  Ind.  88;  Logansport  v. 
Essex  County  Com'rs,  116  Mass.  579;  Crockett,  64  Ind.  319;  Mayhew  t?.  Gay 
Foster  v.  Boston  Park  Com'rs,  131  Head,  13  Allen  (Mass.),  129;  Steckert 
Mass.  225 ;  Leominster  v.  Conant,  139  v.  East  Saginaw,  22  Mich.  104 ;  Pontiae 
Mass.  384;  Stratton  v.  Lowell,  181  t?.  Axford,  49  Mich.  69 ;  Delphi  v.  Evans, 
Mass.  511 ;  State  v.  Central  Pac.  R.  Co.,  36  Ind.  90 ;  Chamberlain  v.  Evansville 
17  Nev.  259.  (nunc  pro  tunc  entry  suppljring  clerical 

*  California  Imp.  Co.  v.  Moran,  128  omission),  77  Ind.  542,  citing  text; 
Cal.  373,  379 ;  Sawyer  v.  Manchester  &  Tcrre  Haute  &  L.  R.  Co.  v.  Flora,  29 
K.  R.Co.,62  N.  H.  135, 153.  Iftherec-  Ind.  App.  442;  Rensselaer  v.  Leopold, 
ord  is  in  fact  amended  sifter  parties  have  106  Ind.  29 ;  Holland  v.  Spell,  144  Ind. 
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§  555  (298).  When  Parol  Evidence  Admissible,  and  when  not.  — 
Pard  evidence  may,  if  necessary,  be  admitted  to  apply  a  resolution  or 
recorded  vole  of  a  town  to  Us  proper  subject^moMer,^  but  not,  in  general, 
to  exjJain,  enlarge,  or  contradict  its  terms  or  meaning,  in  respect  to 
matters  (as,  for  example,  laying  out  a  highway  or  street)  regularly 
within  the  jurisdiction  of  the  town  or  its  officers,  and  where  the  en- 
try of  record  is  made  in  pursuance  of  statute  requirement.'  Where 
the  record  of  a  meeting  states  that  ''the  inhabitants  met  and  ad- 

561;    Everett  v.  Deal,    148   Ind.  90;  v.  York,  78  N.  Y.  App.  Div.  432,  aflf'd 

Mann  v.  Le  Mars,  109  Iowa,  251,  citing  174  N.  Y.  533 ;  Kerr  v.  Ck)r8icaiia  (Tex. 

text-  Civ.  App. V  35  S.  W.  Rep.  694 ;   Chip 

*  Baker  v.   Windham,    13  Me.   74.  pewa  Bridge  Co.  v.  Durand,  122  Wis. 

In  thia  case  the  town  of  Windham  en-  85. 

tered  upon  its  records  the  following:  Parol  evidence  is  not  admissible  where 
"  Voted  to  indemnify  Benj.  Baker  in  his  no  sufficient  reason  is  shown  for  not 
coeta  in  the  action  against  A.  Small,  producing  the  record  of  proceedings, 
which  have  or  may  arise  in  the  same  on  which  is  the  primary  evidence.  Aurora 
account  of  Gray  line."  In  an  action  by  v.  Fox,  78  Ind.  1.  Parol  evidence  can- 
Baker  against  the  town  to  recover  costs  not  he  received,  to  show  that  the  next 
of  a  suit  which  he  had  brought  against  annual  town  meeting  was  in  fact  ap- 
Small,  parol  evidence  was  adjudged  to  pointed,  bv  a  majority  of  the  voters, 
have  been  rightly  admitted  to  show  that  to  be  held  at  a  different  place  from 
Baker  brought  the  action  in  his  name  that  stated  in  the  minutes  of  tiie  meet- 
against  Small,  on  account  of  the  Gray  ing.  People  v.  Zeyst,  23  N.  Y.  140. 
line,  at  the  request  of  the  selectmen  of  A  school  district  having  voted  to  ap- 
Windham,  for  the  purpose  of  settling  a  propriate  money  to  light  its  school- 
disputed  line  between  that  and  the  ad-  house,  parol  evidence  is  not  admissible 
joining  town,  with  the  express  agree-  to  prove  that  the  true  purpose  of  the 
ment  tnat  the  town  should  pay  all  costs,  vote  was  to  confer  a  private  advantage 
and  to  show  that  these  facts  were  be-  on  a  corporation  occupying  part  of  the 
fore  the  town  when  the  vote  w^as  passed,  building.  Brooks  v.  Franconia  School 
and  also  to  show  that  the  suit  so  insti-  Dist.,  73  N.  H.  263.  When  an  officer 
tuted  was  conducted  under  the  advice  of  a  municipal  corporation,  having 
and  direction  of  the  authorities  of  the  charge  of  the  records,  produces  the 
town.  same  as  the  record,   it  can   only  be 

"  Manning     v.      Gloucester     Fifth  attacked  for  fraud.    Ryder's  Estate  v. 

Parish,   6   Rck.    (Mass.)   6;    Wild   v.  Alton,  175  III.  94. 
Deig,  43  Ind.  455;   Crommett  v.  Pear-         In  Phillips  v.  Welts,  40  Wash.  501, 

son,  18  Me.  344.     See  Leavitt  v.  East-  it  was  held  tiiat  the  minutes  of  a  board 

man,  77  Me.  117;  Covington  t».  Ludlow,  of  county  comniissi/mers  do  not  consti- 

1  Met.  (Ky.)  295;    Calx)t  v.  Britt,  36  tute  the  exdusive  evidence  of  their  of^ciaX 

Vt.  349 ;  I>exingt-on  v.  Headley,  5  Bush  acts,  and  that  parol  evidence  was  ad- 

(Ky.),  508;    Galbraith  v.  Littiech,  73  missible  to  show  that  a  sale  of  county 

111.  209;    Pittsburgh  v.  Cluley,  74  Pa.  property  at  public  auction  was  made 

St.  262;  post,  §  579;  ante,  §  540;  Pax-  subject  to  tlic  approval  of  the  board, 

ton   V.    Bogardufl,   201    111.    028,    635,  though  the  minutes  did  not  contain  the 

citing  text;  Terre  Haute  &  L.  R.  Co.  condition.      But   it   may   be   doubted 

V.  Flora,  29  Ind.  App.  442;  Kidson  /•.  whether  this  ruling  was  necessary  under 

Bangor,  99  Me.  139;  Andrews  v.  Boyl-  the  facts  of  the  case;   inasmuch  as  the 

ston,  110  Mass.  211;  Halle(*k  v.  Boyl-  condition  was  for  tlic  benefit  of  the 

ston,    117    Mass.   469;   Montana   Ore  county,  a  purcha«5er  having  made  the 

Purchasing  Co.  v.  Malicr,  32  Mont.  480,  purchase    subject    to    it    was    surely 

489:  Bloomficid  r.  Middlesex  County,  estopped  from  attacking  its  validity, 

74  N.  J.   L.  261;  65  Atl.   Rep.  890;  and  the  report  furtlier  shows  that  the 

Fogg   r.    Ocean   City   Sewer   Co.,    72  record  of  the  boanl  was  amended  so 

N.   J.    Eq.    736;   66   Atl.    Rep.    609;  as  to  insert  the  condition. 
Pec^le  r.  Zeyst,  23  N.  Y.  140;  People 
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joumed  the  meeting,"  parol  evidence  may  be  admitted  to  show  when 
and  where  the  meeting  was  held,  how  many  were  present,  and  how 
many  afterwards  came,  and,  finding  no  meeting,  went  home.* 

§  556  (299).  Same  Subject. —  Parol  evidence  in  a  collateral  actum 
cannot  be  received  to  contradict  the  records  of  a  pubHc  corporation, 
required  by  statute  to  be  kept  in  writing,  or  to  show  a  mistake  in 
the  matters  as  therein  recorded.^  Thus,  if  the  records  of  a  school 
district  show  that  the  district  voted  to  authorize  their  clerk  to  call 
and  warn  "their  annual  meetings,"  parol  evidence  in  an  action 
by  the  district  is  not  admissible  to  prove  that  the  real  vote  of  the 
district  was  to  authorize  the  clerk  to  call  and  warn  all  district  meet- 
ings.' So,  where  the  record  of  a  town  stated  the  warning  to  have 
been  on  the  17th,  and  the  meeting  to  have  been  held  on  the  19th 
of  January,  parol  evidence  cannot  be  admitted  to  show  that,  by 
mistake,  the  clerk  inserted  the  "19th"  instead  of  the  "29th."  The 
remedy  is,  to  have  him  correct  the  record,  if  in  oflSce,  according  to 
the  truth.* 

'  Chamberlain  v,  Dover,  13  Me.  466.  *  Mathis    v.    Runnels    County,    30 

But  parol  evidence  of  an  adjournment  U.  S.  App.  20 ;    Gaither  v.  Green,  40 

to  another  day  cannot  be  given  so  as  La.  An.  362;    State  v,  Simmons.  40 

to  validate  acts  done  on  the  day  ad-  La.  An.  758;    Bartlett  v,  Elau  Claire 

joumed  to.     Taylor  v.  Henry,  2  Pick.  County,  112  Wis.  237,  242. 

(Mass.)  397;  Andrews  v.  Boylston,  110  '  Stoughton  School  District  v.  Ather- 

Mass.  214;    Chippewa  Bridge  Co.   v.  ton,  12  Met.  (Mass.)  105;   Morrison  v. 

Durand,  122  Wis.  85.    Where  a  statute  Lawrence,  98  Mass.  219;    Mayhew  v. 

requiring  a  record  to  be  made  of  the  Gay  Head,  13  Allen  (Mass.),  129.    The 

p>ersons  sworn  into  office  is  directory,  cases  are  not  uniform  on  the  subject 

if  the  record  is  not  made,  the  fact  may  of  the  collateral  impeachment  of  the 

be  shown  by  parol  or  other  competent  record   of  public   boards  and   bodies, 

evidence.     KeUar  v.   Savage,    17  Me.  See  Lewis,  Em.  Dom.  chap.  xxvi.  and 

444.    In  Meth.  Chapel  Corp.  v.  Herrick,  cases. 

25  Me.  354,  it  was  held  that  to  establish  *  Durfey  v.  Hoag,    1   Aiken   (Vt.), 

a   resulting   trust   in   the   corporation  286.    That  the  remedy  is  by  mandamiM 

[with  respect  to  lands],  it  could  not  to  compel  correction,   see  Gaither  v. 

prove  by  parol  evidence  the  authority  Green,  40  La.  An.  362,  365,  quoting 

of  the  committees  to  act  for  it ;    the  text.    Where  the  record  recited  thai  the 

authority   should    appear,    and    could  rules  were  suspended^  without  showing 

only  be  shown  by  its  records.  by  what  vote,  it  was  conclusively  pre- 

Further,  as  to  what  facts  may  he  shown  sumed  in  a  collateral  proceeding  to  be 

by  parol,  West  Bath  v.  Co.  Com'rs,  36  correct,   and   oral   evidence   to   prove 

\te.  74 ;  35  Me.  373 ;  Smith  v.  Cumber-  otherwise    was    rejected.      Eldora    r. 

land    (>)unty    Com'rs,    42    Me.    395;  Burlingame,  62  Iowa,  32.    So  in  Con- 

Lcavitt  V.  Eastman,  77  Me.  117;  Long  neclicut,  if  a  town  corporation  makes 

V.  Battle  Creek,  39  Mich.  323 ;  Kohl-  an  erroneous  record  of  its  proceedings, 

hepp  V.  West  Roxbury,  120  Mass.  596;  this  cannot  be  contradicted  in  a  col- 

Oliphant  V.  Atchison  County  Com'rs,  lateral  a9tion.     In  such  an  action  the 

18  Kan.  386 ;    Austin  v.  Allen,  6  Wis.  record  is  conclusive.     If  false,  and  the 

134;    Anderson   v.    Hamilton  County  corporation  will  not  correct  the  record, 

Com'rs,  12  Ohio  St.  635;    Gumsey  v.  a  party  interested  may,  by  mandamus, 

Edwards,  26  N.  H.  224 ;    Lewis,  Em.  compel  it  to  make  the  correction.    Bos- 

Dom.   §  605,   and  cases;  ante,   §  509  ton  Turnpike  Co.  v.  Pomfret.  20  Conn, 

and  note;  post,  §  579;  Index,  Etfidence,  590.     Upon  this  point,  all  the  judges, 
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§  b^u  (300).  Proof  of  Omitted  Facts  by  Parol.  —  But  a  distinction 
has  sometimes  been  drawn  between  evidence  to  contradict  facts 
stated  on  the  record  and  evidence  to  show  facts  omitted  to  be  stated 
upon  the  record.  Parol  evidence  of  the  latter  kind  is  receivable 
unless  the  law  expressly  and  imperatively  requires  all  matters  to 

appear  of  record,  and  makes  the  record  the  only  evidence.*    Thus, 

though  dififeiing  on  other  points,  seemed  field,  4  Me.  44,  per  Mellen,  C.  J.    Where 

to  agree.     So,  on  an  app^l  from  an  a»-  the  law  or  charter  reouires  the  clerk  to 

sessment  for  a  city  street,  held  that  keep  a  journal  of  all  of  the  acts  and 

parol   evidence  rpas  not  admissible  to  proceedings  of  the  city  council,  that, 

prove  that  the  common  council  agreed  or  a  copy,  is  the  proper  evidence  of  the 

to  an   arrangement  propa<^   by   the  official  doings  of  the  body.     Lowell  v. 

appellant   and   recommended   b^   the  Wheelock,  1 1  Gush.  (Mass.)  391 ;  Harris 

committee  on  streets,  that  in  considera-  v.   Whitcomb,   4   Gray    (Mass.),   433 ; 

tion  of  his  opening  and  grading  certain  Morrison  v.  Lawrence,  98  Mass.  219; 

streets  without  expense  to  the  city,  he  Louisville  v.  McKegney,  7  Bush  (Ky.), 

should  not  be  called  on  to  pay  any  651 ;  post,  §  579. 

assessment  when  the  street  in  ({uestion  The  Supreme  Court  of  Kansas^  ad- 
should  at  some  future  time  be  laid  out.  verting  to  the  distinction  in  the  text, 
It  seems  that  such  an  agreement,  how-  sustained  under  the  circumstances 
ever  proved,  would  be  of  no  validity,  stated  below  the  introduction  of  parol 
Gilbert  v.  New  Haven,  40  Conn.  102;  testimony  as  a  means  of  establishing  in 
see  Nichols  v.  Bridgeport,  23  Conn.  189 ;  part  the  passage  of  an  ordinance,  Troy 
post,  chap,  zzviii:  mipm,  {552.  v.  Atchison  &  N.  R.  Co.,  13  Kan.  70; 

Purchasers  of  such  paper  [bonds  s.  c.  11  Kan.  519.  The  exact  point 
issued  by  cities  for  stocK  in  rail-  decided  appears  from  the  syllabus  set- 
roads]  look  at  the  form  of  the  paper,  tied  by  the  judges,  which  is  as  follows: 
the  law  which  authorized  it  to  be  Where  a  city  fails  to  provide  any  book 
issued,  and  the  recorded  proceedings  for  the  record  of  its  ordinances,  but 
on  which  it  is  based.  Therefore,  as  its  ordinances,  after  their  passage  and 
against  purchasers,  the  record  cannot  approval,  are  placed  and  kept  on  file  in 
be  contradicted  bv  parol  evidence,  the  office  of  the  city  clerk,  and  a  third 
Per  Clifford,  J.,  in  I^issell  v.  Jefferson-  party  obtains  a  duly  certified  copy 
ville  (action  on  municipal  bonds),  24  of  an  ordinance  so  placed  and  kept 
How.  (U.  S.)  287,  298.  See  chapter  on  on  file,  and  acts  in  good  faith  upon 
Municipal  Bonds,  post,  as  to  the  rights  such  ordinance,  and  is  induced  partly 
of  holaers  of  such  securities.  thereby  to  make  large  expenditure  of 

*  Denver  v.  Spencer,  34  Colo.  270,  money,  in  a  subsequent  controversy 
citing  text ;  Locfee  v.  (Commonwealth,  between  the  city  and  such  third  parties 
15  I^.  Law  Rep.  840,  843,  citing  text ;  or  their  assigns  the  rule  of  equitable 
Langsdale  v.  Bonton,  12  Ind.  467 ;  estoppel  will  apply  to  the  city,  and  the 
Indianapolis  v.  Imberry,  17  Ind.  175,  due  passage  and  existence  of  said  ordi- 
179;  Delphi  v.  Evans  (referring  to  nance  may  be  shown  by  parol  testi- 
previous  cases),  36  Ind.  90; '  Moor  v.  mony.  Troy  v.  Atchison,  &c.  Railroad 
Newfield,  4  Me.  44;  Stoughton  School  Co.,  13  Kan.  70;  post,  §§  579,  64& 
District  V.  Atherton,  12  Met.  (Mass.)  In  a  case  where  the  authority  for 
105,  1 13 ;  Bigelow  v.  Perth  Amboy,  grading  a  street  was  in  question,  parol 
25  N.  J.  L.  297 ;  Gearhart  v.  Dixon,  1  testimony  was  held  properly  admitted  to 
Pa.  St.  224 ;  Duluth,  S.  S.  <fe  A.  R.  Co.  show  that  a  clause  in  an  ordinance  grant' 
V.  Douglas  County,  103  Wis.  75,  78,  ing  the  authority  had  been  struck  out  Re- 
citing text ;  Nehrling  v.  Herold  Co.,  fore  its  passage,  and  had  been  reinstated 
112  Wis.  558,  566,  citing  text;  Chip-  by  a  derk,  by  whose  direction  it  was 
pewa  Bridge  Co.  v.  Durand,  122  Wis.  printed,  and  a  printed  copy  thus  altered 
85 ;  Bridgford  v.  Tuscumbia,  4  Woods,  placed  by  him  m  the  recora  book.  Dyer 
611;   B.  c.  16  Fed.  Rep.  910.  v.  Brogan,  70  Cal.  136.    Proof  of  estab- 

"The  only  legal  mode  of  proving  facta  lishment  and  change  of  grade  of  streets, 

on  record  is  by  the  record  itself,  or  by  see  post,  chap,  xxxii. 
an  attested  copy  of  it."    Moor  v.  New- 
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in  a  well-considered  case  in  the  Supreme  Court  of  the  United  States,* 
it  was  held  that  the  acts  of  a  corporation  might  be  proved  otherwise 
than  by  its  records  or  some  written  document,  even  although  it  was 
its  duty  "to  keep  a  fair  and  regular  record  of  its  proceedings."  The 
statute  did  not  prescribe  that  nothing  but  a  recorded  vote  or  written 
document  should  bind  the  corporation  or  be  received  as  evidence. 
Such  written  evidence  was  not  deemed  indispensable  unless  posi- 
tively required.  The  direction  to  keep  a  record  was  regarded  as 
directory.^ 

*  Bank  of  United  States  v.   Dan-  writing  in  order  to  make  them  bindings 

dridge,  12  Wheat.  (U.  S.)  64.    Deliver-  oral  evidence  of  such  proceedings  (no 

ing  tne  opinion  of  the  court,  Mr.  Justice  record  having  been  made)  was  compe- 

Story,  arguendo,  makes  these  important  tent.    See  Langsdale  v.  Bonton,  12  Ind. 

observations:    "Would  the  omission  of  467. 

the  corporation  to  record  its  own  doings  In  a  case  in  Vermont  in  respect  of  a 
have  prejudiced  the  rights  of  the  party  town  which  is  required  to  keep  a  record, 
relying  upon  the  good  faith  of  an  actual  it  is  said  that  it  "appears  to  us  that  in 
vote  of  the  corporation?  If  such  omis-  the  absence  of  all  record,  it  might  be  com- 
sion  would  not  be  fatal  to  the  plaintifif  petent  for  tne  defendants  (trustees'  and 
in  suits  against  the  cor|>oration  (as,  in  collector  of  the  corporation  justifying 
our  opinion,  it  would  not  be),  it  estab-  under  its  proceedings)  to  show,  by 
lishes  the  fact  that  acts  of  the  corpora-  parol,  the  proceedings  of  the  meeting, 
tion,  not  recorded,  may  be  established  Where  there  is  a  record,  it  cannot  te 
by  parol  proofs,  and,  of  course,  by  added  to  or  varied  by  parol.  Taylor 
presumptive  proofs.  In  reason  and  v.  Henry,  2  Pick.  (Mass.)  397,  403. 
justice,  there  does  not  seem  any  solid  But  where  there  is  an  omission  to  make 
ground  why  a  corporation  may  not,  in  records,  the  rights  of  other  p>er8on8,  act- 
case  of  tlie  omission  of  its  officers  to  ing  under  or  upon  the  faith  of  a  vote 
preserve  a  written  record,  give  such  not  recorded,  ought  not  to  be  preju- 
proofs  to  support  its  rights  as  would  be  diced.  And  it  would  seem  that  the 
admissible  in  suits  against  it  to  support  right  in  such  a  case  is  reciprocal  in  the 
sidverse  rights.  The  true  question  in  corporation  and  in  those  who  claim  ad- 
such  case  would  seem  to  be,  not  which  versely  to  it."  Per  Williams,  C.  J., 
party  was  plaintiff  or  defendant,  but  Hutchinson  v.  Pratt,  11  Vt.  402,  421. 
whether  the  evidence  was  the  best  the  But  compare  Stevens  v.  Ekien,  Ac. 
nature  of  the  case  admitted  of,  and  Society,  12  Vt:  688;  16  Vt.  439;  17 
left  nothing  behind  in  the  possession  Vt.  337. 

or  control  of  the  party  higher  than  sec-  The  rights  of  creditors  or  of  third  per- 

ondary  evidence.  .  .  .  We  do  not  admit,  sons  cannot  be  prejudiced  by  the  negied 

as  a  general  proposition,  that  the  acts  of  tlic  council  to  keep  proper  minutes ; 

of   a   corporation   are   invahd   merely  against  tlie  corporation,  what  the  coun- 

from  an  omission  to  have  them  reduced  cil  in  fact  did  may  be  shown  by  evi- 

to  writing,  unless  the  statute  creating  dence  aliunde  the  record  kept  by  it. 

it  makes  such  writing  indispensable  as  Bigelow  v.  Perth  Amboy,  25  N.  J.  L. 

evidence,  or  gives  to  them  an  obligatory  297 ;   San  Antonio  v.  Lewis,  9  Tex.  69. 

force.     If  the  statute  imposes  such  re-  Proof  of  the  action  and  orders  of  a 

striction,    it    must    be   obeyed."      (12  municipal  board  of  health,  see  chapter 

Wheat.  69,  74.)    This  was  the  case  of  on  Ordinances,  post,  §  681,  note, 

a  private  corporation.  ^  Text  cited  and  approved,  Bohan 

The  same  principle  was  applied,  in  v.  Avoca  Borougli,  154  Pa.  St.  404, 
the  case  of  the  United  States  v.  Fille-  410.  But  in  Kidson  v.  Bansor,  99  Me. 
brown,  7  Pet.  (U.  S.)  28,  to  the  acts  of  139,  where  the  plaintiff  .sued  to  recover 
boards  of  public  agents  or  oMcers,  and  damages  of  a  city  for  failing  to  main- 
it  was  in  that  case  accordingly  held  tain  and  repair  a  public  sewer,  the 
that  the  board  of  commissioners  of  the  court  held  that  the  plaintiff  must  estab- 
navy  hospital  fund,  not  being  required  Hsh  that  the  sewer  in  question  was  a 
by  law  to  reduce  its  proceedings  to  public  sewer,  i.  e.,  one  legally  estab* 
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§  558  (301).  Same  Subject.  —  Where  the  records  of  a  municipal 
corporation  have  been  so  carelessly  and  imperfectly  kept  as  not  to  show 
the  adoption  of  a  resolution  or  other  acts  of  the  city  council,  and 
there  is  no  written  evidence  in  existence,  parol  testimony  may  be 
admitted,  e.  jr.,  to  show  that  certain  work  was  done  by  authority  of 
the  city,  by  proving  the  passage  of  a  resolution  of  the  council,  the 
appointment  of  a  committee  to  make  the  expenditure,  their  report 
after  the  work  was  done,  and  its  adoption  by  the  council.* 

§  559  (302).  Mandamus  to  enforce  Delivery  of  Corporate  Books 
and  Records ;  Replevin.  —  Mandamus  is  an  appropriate  remedy  for 
the  duly  elected  and  authorized  oflBcer  of  a  public  or  municipal  cor- 
poration to  compel  the  delivery  to  him  by  his  predecessor,  or  by  an 
usurper,  of  the  books,  papers,  records,  and  seal  pertaining  to  the  office.' 

liahed  by  act  of  the  municipal  officers,  and  such  proceedings  can  be  proved 

and  that  such  fact  could  duly  be  proved  only  by  the  record  or  a  copy  thereof 

by  proof  of  a  record  laying  out   the  duly  authenticated."     Jordan  v.   Lis- 

sewer  and  could  not  be  established  by  bon  School  District,  38  Me.  164. 

parol  proof,  and  as  there  was  no  record  The  records  of  public  or  quasi  cor- 

on  the  books  of  the  city,  the  plaintiff  porations  are  not,  in  Ohio,  considered 

could  not  recover.     Peabody,  J.,  said :  to  be  "of  that  absolute  verity  that  any 

"Judicial  acts  of  such  boards  as  mu-  person  shall  be  estopped  to  sliow  the 

nidpal    officers    or    county  ^  commis-  truth,  in  consequence  of  any  matter 

sioners,  which  might  result  in  takinj;  which  the5r  contain,"  or  omit  to  con- 

for  public  use  the  property  of  indi-  tain ;   and  it  was  accordingly  adjudged 

viduals,   as   in   laying   out   highways,  that  the  fact  whether  an  official  bond 

streets,  and  sewers,  must  be  done  with  was  received  or  refused  and  rejected 

due  formality  and  entered  of  record;  may  be  shown  by  parol  evidence,  on 

the    record   by    presumption    of    law  which    point    the    record    was   silent. 

shows  the  full  proceedings;   and  parol  Westerhaven  v.  Clive,  5  Ohio,  136,  as 

evidence    cannot    supply,    extend,    or  to  records  of  township  trustees.     See 

modify  the  record,  and  is  inadmissible  Greene  v.  State,  8  Ohio,  310,  in  wliich 

to  prove  the  action  of  these  boards."  it  was  queried  whether  the  county  com- 

(Giting  cases.)  missioners  could  appoint  an  agent  by 

•  Ross    V.    Madison,    1    Ind.    281 ;  parol  or  only  by  record.     In  Iowa,  it 

Langsdale   v.    Ronton,    12    Ind.    467;  nas  been  held  that  where  no  record 

Indianapolis  v.  Imberry,  17  Ind.  17o,  entry  is  made,  such  an  appointment 

179;    Delphi  v.  Evans  (reviewing  pre-  may   be   shown   by   parol   testimony, 

vious  cases),  36  Ind.  90;  Weatherhead  and  that  the  agent  acted  accordingly, 

r.  Cody  (Kv.),  85  S.  W.  1099,  quot-  Powesheik   County   r.    Ross,   9    Iowa, 

ing   text;    l\ymouth    t'.    Koehlor,    35  511;     Athcam   v.    Millersburg    Indep. 

Mich.   22;   Wheat  v.   Van   Tine,    149  District,  33  Iowa,   105;    and  see  ace. 

Mich.    314.       In    Indiana,    however,  Ross  v.  Madison,  1  Ind.  281 ;   compare 

county    commissioners    and    township  Meeker  v.  Van  Rensselaer,   15  Wend, 

trustees  are  required  by  law  to  keep  (N.  Y.)  397.     Where  recording  is  not 

a  true  record  of  their  proceedings,  and  required  by  charter  or  law,  resolutions 

it  was  held,  under  the  circumstances  of  a  council  are  admissible  in  evidence, 

appearing  in  the  cases  below  cited,  that  although  not  recorded.     Darlington  v. 

tney  "can  only  speak  by  their  record"  Commonwealth,   41    Pa.   St.   68.     See 

when     legally     assembled.        Fayette  post,  §  579;  Louisville  v.  McKegney, 

County  Com'rs  v.  Cliitwood,  8  Ind.  504,  7  Bush  (Ky.),  651,  construing  charter 

507;  Harmony  Tp.  v.  Osborne,  9  Ind.  as  to  requisites  of  the  journal  required 

458.     So,  in  Maine,  "school  districts  to  be  kept  by  each  board  of  the  council, 

are  required  by  law  to  keep  an  account  *  St.  Luke's  Church  Prop.  v.  Slack, 

of  their  proceedings  by  a  sworn  clerk,  7  Cush.   (Mass.)  226,  239;  Common- 
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And  such  a  corporation,  it  has  been  held  (though  the  cases  are  con- 
flicting), may  maintain  replevin  in  its  name  for  the  possession  of  its 
record;  and  this  action  is  maintainable  a;gainst  a  stranger  or  any 
oflScer  or  person  not  legally  entitled  to  the  custody  of  the  records.* 

§  560  (303).  Inspection  of  Records  and  Papers.  —  Concerning 
the  right  to  inspect  corporate  documents  and  papers^  the  following 
points  have  been  ruled  as  stated  by  Mr.  Willcock:  Every  corpora- 
tor has  a  right  to  inspect  all  the  records,  books,  and  other  documents 
of  the  corporation,  upon  all  proper  occasions ;  and  if,  upon  applica- 
tion for  that  purpose,  the  officer  who  has  the  custody  refuse  to  show 
them,  the  court  will  grant  a  mandamus  to  enforce  his  right.'    One 

wealth  V.  Athearn,  3  Mass.  285;    Rex  nard.  402]    Willc.  345;    Glover,  260. 

V.  Wildman,  2  Strange,  879 ;    King  v.  This  writ  is  said,  indeed,  to  lie  to  any 

Ingram,  1  W.  Bl.  50 ;   King  v.  Round,  person,  whether  stranger  or  corporator, 

4  Ad.  &  El.  139 ;   Crawford  v.  Powell,  who  happens  to  be  in  poflsesdon  of  the 

2  Burr.  1013 ;  Rex  v.  Clapham,  1  Wils.  books  of  a  corporation,  and  who  re- 

305;    3    Bl.   Com.   310;     Kimball  v.  fuses  to  deliver  them  up.    St.  Luke's 

Lamprey,    19  N.   H.  215,   where  the  Church  Prop.  v.  Slack,  7  Cusb.  (Mass.) 

above  authorities  are  cited  and  digested  226,  per  Fletcher,  J.;  Rex  v.  Ingram, 

by  GUchrUt,  C.  J.;    Taylor  v,  Henry,  1  W.  Bl.  50;  Willc.  246;  Glover,  231; 

2  Pick.   (Mass.)  397;    Sudbury  First  post,  chapter  on   Mandamus;    Index, 

Parish  V,  Steams,  21  Pick.  (Mass.)  148,  Evidence. 

156;     Bates   v.    Plymouth,    14    Gray  '  Sudbury  First  Parish  v.  Steams, 

(Mass.),    163;    Perkins  v.   Weston,  3  21  Pick.  (Mass.)  148;   Sanfoid  School 

Cush.  (Mass.)  549.  District  v.  Lord,  44  Me.  374  (replevin 

The  following  points  have  been  ruled  for  records  of  district).     The  court, 

in  respect  to  corporations  in  England:  holding  that  replevin  would  lie,  say: 

If  the  custody  of  their  documents  be-  ''The   action  is,   therefore,   rightfimy 

lone  to  one  of  their  officers  in  virtue  brought,  and  may  be  maintained  if  the 

of  Ids  office,  the  corporation   cannot  defendant  was  not  the  legal  clerk  of 

compel  him  to  deliver  them  up,  but  the  district."    Per  Rice,  J.,  44  Me.  374, 

may  require  that  he  submit  them  to  384.    The  right  or  HUe  of  an  office  can- 

their  inspection  whenever  they  think  not  be  determined  by  a  civil  action 

proper.     Reg.  v.  Ipswich  Bailiffs,  2  Ld.  between  the  respective  claimants,  as 

Kaym.  1232,  1238 ;    Rex  v.  Pigram,  2  by  an  action  of  replevin  for  the  official 

Burr.  767;    Willc.  345;    Glover,  260.  books  and  papers,  and  \mtil  the  issue 

Sometimes  the  custody  of  these  docu-  as  to  the  right  is  determined,  by  quo 

ments  is  entrusted  to  the  town  clerk  warranto  or  other  proper  proceeding, 

or  other  officer,  merely  as  the  servant  no  suit  in  replevin  can  be  maintfldned 

of  the  corporation,  in  which  case  they  by  one  claimant  against  the  other  for 

mav  appoint  another  to  receive  them ;  the   possession  of  the  appurtenances 

ana  if  they  are  not  deUvered  over  after  of  the  office.     Desmond  v.  Mc  Carty, 

demand,  the  corporation  may  obtain  17  Iowa,  525.     In  La  Grange  v.  State 

possession  of  them  by  an  action  of  Treasurer,  24  Mich.  466,  the  court  de- 

detinii£,  or  the  court  will  comp>el  a  de-  cided  that  replevin  does  not  lie  for 

livery  by  mandamus.  Ih.  If  the  pre-  papers  filed  in  a  public  office.  Post, 
decessor  in  office,  or,  he  being  dead,  .  {  1505. 

his  personal  representative,  or  another  ^  Rex  v.  Shelley,  3  Term  R.  142; 

person  having  possession  of  corporate  Rex  v.  Babb,  3  Term  R.  579, 580 ;  Har- 

documents  under  him,  refuse  to  de-  rison  v.  Williams,  3  Bam.  &  CieBS.  162 ; 

liver  them  over  to  the  successor  or  the  Rogers  v.  Jones,  5  D.  dc  R.  484 ;  Willc. 

corporation,  on  a  proper  application,  347;    Glover,  262.     Anu  veraon  suffir 

the  court  will  grant  a  mandamus  to  ciendy  interested  b  entitlea  to  inspect 

compel  him  to  do  so.    Rex  v.  Notting-  entries  in  books  of  public  corporationt 

hiun,  1  Sid.  31 ;    Anonymous,  1  Bar-  relating  to  public  matters  of  the  eor- 
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who  has  a  prima  facie  title  to  a  corporate  office  has  a  right  to  inspect 
such  documents  as  relate  to  that  title,  and  may  obtain  a  mandamvs 
for  this  purpose  before  any  suit  has  been  instituted.*  A  corporator 
has  a  right  to  inspect  these  documents,  to  obtain  information  as  to 
his  rights,  whether  in  dispute  with  a  stranger  or  the  corporation 
itself,  or  any  of  its  members.^  When  the  corporator's  application 
to  inspect  is  founded  on  his  general  right,  he  has  a  mandamus^  but 
when  it  is  founded  on  a  suit  pending,  he  obtains  a  rule.^  In  an 
action  by  one  corporation  against  another,  rules  were  made  absolute 
for  each  corporation  to  inspect  so  much  of  the  books  and  records  as 
related  to  the  subject  in  dispute.*  The  motion  for  the  rule  to  inspect 
and  to  have  copies  should  be  supported  by  affidavits  showing  the 
foundation  of  the  claim,  the  apphcation,  the  proper  officer,  and  his 
refusal.  The  rule  will  require  the  expense  attending  obedience  to 
be  borne  by  the  applicant,  and  will,  in  proper  cases,  allow  the  officer 
a  remuneration  for  his  trouble.  If  the  officer  disobey,  without  suf- 
ficient reason,  the  rule  to  allow  an  inspection  or  to  give  copy  of,  or 
to  produce  corporate  documents,  the  court  will  grant  an  attachment 
against  him.^ 

§  561  (304).     Records  as  Evidence  for  the  Oorporatioii.  —  A  pub- 
lic or  municipal  corporation,  required  by  law  to  keep  a  record  of  its 

poration,  where  the  evidence  is  required  not.    King  v.  North  Curry,  4  Bam.  & 

in  a  civil  action.     Grant,  Corp.  311.  Cress.  959^  961.     Mere  colorable  resi- 

In  People  v.  Cornell,  47  Barb.  (N.  Y.)  dence   is  insufficient  to   constitute  a 

S29,  it  is  held  that  a  corporator  with-  person  an  inhabitant.    King  v.  Sargent, 

out  any  special  or  private  interest  has  5  Term  R.  466 ;    King  v.  Richmond, 

the  riffht  to  inspect  and  take  copies  of  6  Term  R.  560 ;   Bruce  v.  Bruce,  2  B. 

all  public  documents  and  records,  under  &.  P.  229,  note ;    King  v.  Mitchell,  10 

reasonable   restrictions   to  secure  the  East.   511;    Whithorn  v.   Thomas,   7 

safety  of  the  originals.  M.  h  G.    1.     The  English  Municipal 

*  Rex  V.  Newcastle,  2  Stra.   1223 ;  Corporations  Act,  1882,  §  233,  provides 

Rex  V.  Lucas,  10  East,  235;    Rex  v.  that  any  buness  may  inspect  the  pro- 

Puniell,  1  Wils.  242 ;  Rex  v.  Bridnmn,  ceedings  of  the  council  on  payment  of 

2  Stra.  1203 ;    People  v.  Mott,  1  How.  a  fee  of  one  shilling,  and  may  make 

Pr.  (N.  Y.)  247 ;  Uockbum  v.  Bank,  13  copy  thereof ;    may  also  inspect  the 

La.  An.  289 ;  People  v.  Walker,  9  Mich,  treasurer's    accounts    and    Freemen's 

328;  Peoplev.  Cornell,  47  Barb.  (N.  Y.)  Roll.     In  this  country  statutory  pra- 

329;  iKMt,  chapter  on  Mandamus.  ^osions  frequently  exist  respecting  the 

'  Exlwards    v.    Vesey,    Cas.  Teinp.  right  to  inspect  corporate  records  and' 

Haidw.  128 ;   Rex  v.  Babb,  3  Term  R.  to  demand  copies  thereof. 

579,  680 ;    Rex  v.  Bridgman,  2  Stra.  '  Rex  v.  Shelley,  3  Term  R.  142. 

1203;  Grant  on  Corp.  312.  *  London  v.  Lynn  Regis,  1  H.  Bl. 

In  England  the  nght  to  inspect  the  206 ;   Southampton  v.  Graves,  8  Term 

auditor's    report    extended    to    "any  R.  592. 

inhabitant  or  ratepayer."    The  differ-  •  Willc.  352,  353;  Grant,  311  c<  seq. 

ence  between  an  intiabitant  and  a  rate-  See  also  People  v,  Mott,  1  How.  Pr. 

payer  is  that  "inhabitant"  means  a  (N.  Y.)  247;    Cockbum  v.  Bank,   13 

resident,  whether  a  ratepayer  or  not.  La.  An.  289 ;  People  v.  Walker,  9  Mich, 

and  that  a  "ratepayer"  is  a  person  328. 
who  pays  taxes,  whether  a  resident  or 
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public,  or  official  proceedings,  may  itself  use  sveh  records  as  evi- 
dence in  suits  to  which  it  is  a  party;  but  the  records  must  first  be 
properly  authenticated.*  Indeed,  in  actions  generally,  including 
actions  against  agents  or  officers  of  the  corporation,  as  individuals, 
the  original  rainvtes  or  records  of  the  corporation  are  competent 
evidence  of  the  acts  and  proceedings  of  the  corporation.  Duly 
authenticated  copies  have  often  been  received  in  evidence  where  the 
original  document  or  proceeding  was  of  a  public  nature.' 

'  South  School  District  v.  Blakeslee,  it  in,  and  mav  be  required  to  show 
13  Conn.  227;  Denning  v,  Roome,  6  where  it  has  been  kept,  and  how  it 
Wend.  (N.  Y.)  651 ;  W^xl  v.  Jefiferson  came  into  his  possession.  Rex  v.  Moth- 
County  Bank,  9  Cow.  (N.  Y.)  194,  205;  ereell,  1  Stra.  93;  Rex  v.  Thetford,  12 
State  V.  Van  Winkle,  25  N.  J.  L.  73;  Vin.  Abr.  90,  p.  16;  Willc.344;  Glover, 
McFarlane  v.  Triton  Ins.  Co.,  4  Denio  258.  A  book  containing  niinutes  of 
(N.  Y.),  392;  Highland  Tump.  Co.  v.  some  corporate  acts  which  occurred 
McKean,  10  Johns.  (N.  Y.)  154.  See  ten  years  ago,  entirely  written  by  the 
also  O'Mally  v.  McGinn,  53  Wis.  353,  relator's  clerk,  who  was  not  an  cEffioer 
357.  Denninf  v.  Roome,  above  cited,  of  the  cor|>oration,  and  appearing  never 
holds  that  tne  original  minutes  or  to  liavc  been  kept  among,  or  esteemed 
records  of  the  corporation  of  a  city  as,  one  of  the  corporate  documents, 
were  competent  evidence  of  corporate  or  even  seen  before  the  present  appli- 
act^,  without  further  proof  of  their  cation  for  an  information,  is  not  ad- 
venty.  Records  of  corporation  held  misjdble  as  a  corporate  document.  Rex 
admissible,  though  not  required  by  v.  Mothersell,  1  Stra.  93.  Nor  is  the 
law  to  be  kept,  and,  where  defective,  copy  of  a  letter  made  fifty  years  ago 
explainable  by  parol  evidence.  Gear-  and  found  in  the  cor|>oration  chest ; 
hart  V.  Dixon,  1  Pa.  St.  224 ;  Adams  but  the  original  must  be  first  accounted 
V.  Mack,  3  N.  H.  493,  499,  per  Richard-  for,  as  though  it  had  been  found  in  the 
son,  C.  J.  possession  of  a  private  person.     Rex 

The  following  points  have  been  de-  v.  Gwyn,  1  Stra.  401.  Nor  are  entries 
cided  respecting  English  corporations:  of  a  private  nature ,  in  the  public  books 
Where  charters  or  corporation  books  of  a  corporation,  evidence  for  the  cor- 
are  to  be  given  in  e\'idence,  being  rec-  poration  in  support  of  a  right  which 
ords  or  instruments  of  a  public  naturCf  tlicy  claim,  for  tliis  were  allo^inff  the 
they  msLy  themselves  be  produced;  party  to  fabricate  evidence  for  tiiem- 
and  examined  copies  of  their  contents  selves.  Rex  v.  Debenham,  2  B.  ft  Aid. 
may  also  be  given  in  evidence.  The  187 ;  Marriage  v.  Lawrence.  3  B.  ft  Aid. 
Court  of  King's  Bench  will  not  make  144;  Grant  on  Corp.  318,  319,  and 
a  rule  to  produce  the  originals,  unless  cases ;  2  Phil.  Ev.  122 ;  Angell  ft  Ames 
it  be  shown  by  affidavit  that  a  new  Coro.  §  679 ;  Willc.  344 ;  note  cited  in 
entry,  erasure,  or  some  other  circum-  Darlington  v.  Atlantic  Trust  Co.,  68 
jstance,  renders  an  inspection  necessary.  Fed.  849 ;  25  U.  S.  App.  354,  362, 
To  give  books  this  public  character,  holding  that  a  private  entry  in  the 
it  must  apfKjar,  if  they  be  questioned,  books  of  a  municipal  corporation  can- 
that  they  liave  been  publicly  kept,  and  not  be  given  in  evidence  for  the  cor- 
tliat  entries  have  been  made  by  the  poration.  Tlie  English  Municipal 
proper  officer ;  not  but  that  entries  CorporatiofUi  Act,  1882,  §  22,  provides 
made  by  other  persons  may  be  good,  that  "a  minute  of  the  proceedings  at 
if  the  town  clerk  be  sick  or  refuses  to  a  meeting  of  the  council,"  duly  signed 
attend  —  wliich,  however,  must  be  as  specified  in  the  act,  "shaft  be  re- 
proved, and  the  reason  wliy  they  were  ceived  in  evidence  without  further 
not  made  by  the  proper  officer  sho\\'n.  proof" ;  and  are  presumed  to  be  regu- 
Rex  v.  Mothersell,  1  Stra.  93;  Brocas  lar  and  valid,  "until  the  contrary  is 
V.  London,  1  Stra.  307;  Rex  r.  Gwyn,  proved."  How  such  proof  must  be 
1  Stra.  401 ;  Willc.  343;  Glover,  258;  made,  see  Reg.  v.  Thomas,  8  A.  ft  E. 
Rex  v.  Smith,  1  Stra.  126;  Grant,  318.  183. 

Whoever  produces  the  book  must  es-        '  Denning  v.  Roome,  6  Wend  JfN.Y.) 

tablish  its  authority  before  he  delivers  651 ;  citing  Owings  v.  Speed,  5  Wheat. 
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§  562  (305).      Evidential    Force     of    Oommittee's    Report.  —  An 
admission  by  a  corporation  of  a  fact  or  of  a  liability,  duly  and  projv 

erly  made,  is,  of  course,  evidence  against  it.  But  a  municipal  cor- 
poration, by  cicceptiugy  that  is,  receiving  the  report  of  a  carnmiitee  of 
inquiry,  does  npt  admit  the  truth  of  the  facts  stated  therein;  and 
such  a  report,  though  accepted  by  a  vote  of  the  corporation,  is  not 

admi^ible  in  evidence  against  it.^  In  an  action  of  assumpsit  against 

(U.  S.)  420,  424;    Rex  v.  Mothersell,  haa,  however,  been  held  that  the  by- 

1  Stra.  93;    12  Vin.  Abr.  90,  pi.   16.  laws  of  a  corporation,  in  the  absence 

See  alao  People  v.  Adams,  9   Wend,  of  special  provision,  must  be  proved 

(N.  Y.)  333 ;  Wood  v.  Jefiferson  County  by  tne  procluction  of  the  by-laws  them- 

liank,  9  Cow.  (N.  Y.)  194,  205 ;  Angell  selves,  as  these  are  the  primary  evi- 

&  Ames  on  Corp.   §   679;    Highland  dence.     Lumbard  v.  Aldnch,  8  N.  H. 

Turnpike   Co.   v.   McKean,    11   Johns.  31;   Moor  v.  Newfield,  4  Me.  44 ;   Hal- 

(N.   Y.)    154;    People  v.   Murray,   57  lowell  &  A.  Bank  v.  Hamlin,  14  Mass. 

Mich.  396;  0*Mally  v.  McGinn,  53  Wis.  178.    So,  of  the  votes  of  a  corporation, 

353.      In  Denning   v.   Roome,   suprOf  the  record  is  the  best  evidence.    Haven 

the  defendant   was  sued  in  liis  iruH-  v.  Asylum,    13  N.   H.   532.     See  also 

vidual  capacity  for  removing,  by  order  Maiming  v.   Gloucester   Fifth   Parish, 

of   the   city   council,   a   certain   fence  6  Pick.  (Mass.)  6;   Taylor  v.  Henry,  2 

erected  by  tlie  plaintifif.     The  defend-  Pick.  (Mass.)  397,  403;    Green  v.  In- 

ant  (although  it  was  argued  that,  be-  dianapolis,  25   Ind.  490.     It  may  be 

ing  the  agent  of  the  corporation,  the  remarked   that  there   are   statutes  in 

latter  should  be  considered  as  the  party  various   States  under  which   certified 

and  ita  own  records  as  incompetent  in  copies  would  be  receivable  in  evidence 

its  own  favor  to  justify  its  acts)  was  instead  of  the  originals.    Licenses  from 

allow€^d  to  show  by  the  records  of  the  a  city  or  town  authorizing  persons  to 

corporation  that  the  fence  was  on  a  pursue   particular  employments,    &c., 

portion  of  the  public  street.  need   not   be   in   writing.      Boston   v. 

The  clerk  of  a  city  or  town  is,  by  ShafiFer,  9  Pick.  (Mass.)  415.     An  or- 

law,   the   proper  certifying   officer   to  dinance  of  a  city  of  another  State  may 

authenticate  copies  of  the  votes  and  be  proved  by  producing  the  book  in 

ordinances  thereof.     Such  copies  are  which  it  is  recorded,  or  by  a  sworn 

admissible   in   evidence   without    pre-  copy.     Louisville,  N.  A.,  &  Chic.  Ry. 

liminary  proof,  as  in  ordinary  instru-  Co.  v.  Shires,  108  111.  617. 

mcnts,  of  the  genuineness  of  the  clerk's  *  Dudley  v.  Weston,  1  Met.  (Mass.) 

signature,    but    are,    of   course,    only  477 ;  followed  by  CJoUins  v.  Dorchester, 

-prima  fade  evidence;    and  they  may  6  CJush.  (Mass.)  396;    and  both  relat- 

be  shown  to  be  inaccurate,  false,  or  ing  to  defective  highways.     In  King 

forged.      Commonwealth   v.   Chase,    6  v.   Hard^ick,    11    East,   578,   a  rated 

Cujui.  (Mass.)  248.  parishioner  made  a  confession,  which 

Where  the  original  document  is  of  was  admitted  in  evidence  against  the 
a  public  nature,  and  would  be  evi-  parish,  on  the  ground  that  the  parish 
dence  if  produced,  it  is  not  necessary  was  an  aggregate  corporation  or  com- 
to  show  the  document  itself,  for  it  pany,  of  which  he  was  a  member; 
may  be  recjuired  at  many  places  at  compare  Mayor,  &c.  of  London  v.  Long, 
the  same  time;  for  that  reason  an  1  Camp.  22.  But  this  is  not  the  law 
immediate  sworn  copy,  made  by  the  in  this  country,  and  it  may  be  safely 
proper  officer,  will  be  admitted.  Rex  laid  down  that  the  admission  of  a  cor- 
V.  Lord  George  Gordon,  Doug.  593 ;  1  porator  cannot  be  received  against  the 
Phil.  Ev.  405 ;  Willc.  344 ;  Glover,  259.  body.  Hartford  Bank  v.  Hart,  3  Day 
Grant,  318,  lays  down  the  rule  ^ener-  (Conn.),  493,  denying  King  v.  Hard- 
ally,  that  sworn  copies  of  pubhc  en-  wick,  supra;  Osgood  v.  Manhattan 
tries  in  books  of  public  corporations  Co.,  3  Cow.  (N.  Y.)  612,  623.  But  the 
are  admissible  wherever  the  originals  admission  of  an  officer  when  made  in 
would  be,  and  the  corporation  wul  not  the  ordinary  course  of  his  official  duty, 
be  compelled  to  produce  their  books  and  within  the  scope  of  his  powers,  may 
iu  court  except  for  reasons  shown.    It  be  admissible  agamst  the  corporation. 
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a  town  corporation,  to  support  his  cause  of  action,  the  plaintiff  pro- 
duced the  books  of  the  corporation,  by  which  it  appeared  that  the 
sum  demanded  in  the  declaration  had  been  allow^  by  the  council 
to  the  plaintiff  on  the  oth  of  September,  on  final  settlement,  at  which 
time  the  plaintiff  was  present  and  assented  to  the  settlement.  The 
defendant  contended  that  the  resolution  had  been  passed  by  mis- 
take, and  offered  to  show,  by  the  same  books,  the  passage,  three  days 
afterwards,  in  the  plaintiff's  absence,  of  a  resolution  rescinding  the 
amount  of  the  plaintiff's  account.  It  was  held  that  the  subsequent 
resolution  was  not  competent  evidence,  the  court  basing  this  opinion 
on  the  proposition  that  the  books  of  a  corporation  are  evidence 
against  it,  but  not  in  its  favor,  in  an  action  against  the  corporation  by 
a  stranger.* 

Peyton  v.  St.  Hospital,  3  C.  &  P.  363 ;  publication  maliciously  they  were  en- 

Ai^ell  &  Ames  on  C!orp.  §  309 ;    lb.  titled  to  a  verdict.    Lanoey  v.  Bryant, 

§  659;  anU,  §  435,  note,  and  cases.  30  Me.  466;   ante,  §§  436-^144. 

Notice  to  corporator  or  member  is  not  Where   the  officers  or  agents  of  a 

notice  to  the  corporation ;  it  should  be  public  corporation  have  no  powers  or 

formally  given  as  such  to  the  author-  duties  with  respect  to  a  given  matter, 

ized   head  or  proper  officer.     Powles  tlieir  indi\aduiil  knowledge,  or  the  in- 

V.  Paee,  3  Com.  B.  31 ;    Eki wards  v.  dividual  knowledge  of  the  inhabitants 

Grand  June.  Railroad  Co.,   1  Myl.  &  or  voters,  does  not  bind  or  affect  the 

Or.  650, 659;  Grant  Corp.  315.    Lancey  corporation.     Harrington  v.  Berkshire 

brought  an  action  for  liJbd  against  the  Scliool  District,  30  Vt.  155.    The  mayor 

mayor  and  clerk  of  the  city  of  Baneor  is  chief  executive  officer  of  the  citj',  and 

for  the  following  statement  contained  in  notice  to  him  of  a  nuisance  Is  sufficient, 

their  annual  report :  "  Balance  due  from  when  it  would  not  be  to  the  clerk,  who 

John    Lancey,    Collector,    $6,004.50."  is  only  a  recording  officer  not  author- 

The  balance  was  shown  to  be  less.     It  ized  to  act  upon  the  notice.     Nichols 

was  held  that  there  was  no  presump-  v.  Boston,  98  Mass.  39. 

tion  of  law  that  the  officers  of  a  city  *  Tuskaloosa    v.    Wright,    *J    Port, 

or  town  knew  tlie  contents  of  the  city  (Ala.)  230,  citing   1  Stark.   Ev.  292; 

records,  and  no  rule  of  law  obli^ng  but  is  not  the  proposition  too  broailly 

them    to    be    acquainted    therewith;  stated? 
and  unless  the  defendants  made  the 
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Ordinances 

§570  (307).  Deflnitioii.  —  Under  the  general  term  of  "ordi' 
nances '^  have  been  sometimes  included  all  the  regulations  by  which 
a  corporation  is  itself  governed,  including  special  charter  or  statute 
regulations,  as  well  as  by-laws.  In  this  country,  the  tenn  "ordi- 
nance" is  not  usually  applied,  if  ever,  to  charters,  or  acts  of  the 
legislature  respecting  municipal  corporations  regulating  their  powers 
and  mode  of  action,  but  is  limited  in  its  application  to  the  acts  or 
regulations  in  the  nature  of  local  laws  passed  by  the  proper  assembly 
or  governing  body  of  the  corporation.^  Indeed,  in  general  and 
professional  use  the  term  "ordinance"  is  almost,  if  not  quite,  equiv- 
alent in  meaning  to  the  term  "by-law,"  and  is  the  word  most  gen- 
erally used  to  denote  the  by-laws  adopted  by  municipal  corpora- 
tions. According  to  Lord  Coke,  the  word  "by"  or  "bye"  signifies 
a  habitation ;  and  thence  a  by-law  in  England,  and  a  by-law  or 
ordinance  in  this  country,  may  be  defined  to  be  the  law  of  the  in- 
habitants of  the  corporate  place  or  district,  made  by  themselves  or 
the  authorized  body,  in  distinction  from  the  general  law  of  the 
country  or  the  statute  law  of  the  particular  State.' 

*  Shuttuck  V.  Smith,  6  N.  Dak.  56,  setts,  denying  to  towns  in  that  State 
72,  quoting  text.  power  under  the  statute  to  prohibit  by 

2  Willc.  73;  2  Kyd,  95,  98;  Nat.  ordinance  the  sale  of  intoxicating  liquor, 
Bank  of  Commerce  v.  Grenada,  44  Fed.  Mr.  Chief  Justice  Shaw  observed  that 
Rep.  262,  263;  Chicago  &  N.  P.  R.  Co.  the  term  "by-law"  has  a  limited  and 
V.  Chicago,  174  111.  439,  445;  Crich-  peculiar  meaning,  and  is  used  to  desig- 
field  v.  Bemiudez  Pav.  Co.,  174  111.  466,  nate  such  ordinances  or  regulations 
479;  State  v.  Swindell,  146  Ind.  527,  which  a  corporation,  as  one  of  its  l^pal 
532,  quoting  text;  State  v.  Omaha  &  incidents,  has  power  to  make  with  r&- 
C.  B.  R.  &  Co.,  113  Iowa,  30.  33.  quot-  spect  to  its  own  members  and  its  own 
ing  text;  State  v.  Lee,  29  Minn.  445,  concerns.  In  respect  to  municipal  and 
451,  citing  text;  Taylor  v.  Lambert-  quasi  corporations  this  meaning  has 
ville,  43  N.  J.  Eq.  107.  112.  citing  text,   been    somewhat   extended,    but    even 

Definition  and  Nature  of  Ordinances  here  the  word  is  used  to  designate  such 
or  By-Laws.     In  a  case  in  Massachu-  ordinances  and  regulations  as  have  lef' 
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§  571.  BesolationB  and '  Ordiziances  distinguished.  —  It  has  been 
said  that  a  resohdion  is  an  order  of  the  council  of  a  special  and 
temporary  character,  while  an  ordinance  prescribes  a  permanent 
rule  of  conduct  or  government/    This  statement  of  the  character- 

erence  to  legitimate  and  proper  munici-  nam,  J.,  said :  "The  word  'ordinance/ 

pal  or  corporate  purposes.    There  is  a  as  applicable  to  the  action  of  a  munici- 

broad  distinction  between  the  power  of  pal  corporation,  should  be  deemed  to 

a  public    corporation  to  make   "  by-  mean  the  local  laws  passed  by  the  gov- 

laws"  and  the  ia:cneral  power  to  make  eming  body.     The  legislature  of  the 

*'laws":  authority  to  make  the  former  State  passes  laws  and  makes  rules  for 

does  not  include  the  power  to  legislate  the  government  of  its  procedure.     So 

upon  general  subjects.    Commonwealth  a   municipal  corporation   passes  laws 

r.  Turner.    1   Cush.  (Mass.)  493.    See  called   'ordinances'  and  enacts  rules, 

also  Taylor  r.  I^ambertville,  43  N.J.  Eq.  The  same  distinction  that  exists  be- 

107.    A  municipal  by-law,  according  to  tween  laws  and  rules  made  by  the  leg- 

the  definition  of  a  distinguished  English  Lslature  sliould  be  held  to  exist  between 

judge,  is  a  rule  obligatory  over  a  par-  ordinances   and    rules   enacted    by   a 

ticular  district,  not  being  at  variance  municipal   corporation."     See  to   tlie 

with  the  general  laws  of  the  realm,  and  same  effect,  Kepner  r.  Commonwealth, 

being  reasonable  and  adapted  to  the  40  Pa.  St.  124,  130,  per  LowriCy  C.  J. 

purposes  of  the  corporation;   and  any  But  see  Swindell  v.  State,  143  Ind.  153; 

rule  or  ordinance  Ota  permanent  char-  and  State  v.  Swindell,   146  Ind.  527, 

acter  which  a  corporation  is  empowered  where,  on  the  facts  of  the  case,  a  con- 

to  make,  either  by  the  common  or  stat-  trary  conclusion  appears  to  have  been 

ute  law,  is  a  by-law.    Per  Parke,  B.,Gos-  reached. 

lingr.  Vcley.  19  L.  J.  (n.  s.)  Q.  B.  135.  »  Creighton  v.  Manson,  27  Cal.  613, 
The  word  *'ordinxuice,"  in  its  usual  629;  Pensacola  v.  Southern  Bell  Tel. 
and  primaiy  sense,  means  a  local  law,  Co.,  49  Fla.  161 ;  Chicago  &  N.  P.  R.  Co. 
—  a  rule  or  conduct  prospective  in  its  v.  Chicago,  174  111.  439,  445,  per  Ma- 
operation,  and  applying  generally  to  eruder,  J.;  Paxton  v.  Bogaraus,  201 
the  persons  and  things  subject  to  the  111.  628,  640 ;  McDowell  v.  People,  204 
local  jurisdiction.  Oakland  v.  Oak-  111.  499,  502;  Blanchard  v.  Bissell,  11 
land  Water  Front  Co.,  118  Cal.  160,  Ohio  St.  96,  103,  per  Scott,  J.;  Camp- 
193.  "The  ordinances  of  a  city  coun-  bell  v.  Cincinnati,  49  Oliio  St.  AGS,  470; 
cil  are  the  legislative  acts  of  a  subor-  Shaub  v.  Lancaster  City,  156  Pa.  362: 
dinate  law-making  power."  Per  Gaines,  Galveston  v.  Morton,  58  Tex.  409,  414. 
C.  J.,  in  San  Antonio  v.  Berry,  92  Tex.  See  also  Tracey  v.  People,  6  Colo.  151, 
319,  324.  "The  word  'ordinance'  is  a  153.  "An  ordinance  is  the  form  proper 
term  of  settled  meaning.  It  means  a  for  the  city  legislation  and  requires  the 
local  law,  prescribing  a  general  and  per-  concurrence  of  the  executive  head  of  the 
manent  rule."  Per  Elliott,  J.,  in  Citi-  municipal  government.  An  order  or 
zens'  Gas  &  Min.  Co.  v.  El  wood,  114  resolution  is  the  form  proper  for  such 
Ind.  332,  336.  "The  words  'ordi-  acts  of  councils  as  are  temporary  or 
nance'  and  'by-law*  are  used  inter-  ministerial  in  character  and  do  not  re- 
changeably  in  tne  statute,  and  they  are  quire  executive  approval.'*  Per  WU- 
synonjrmous."  Per  Olds,  J.,  in  Bills  v.  Hams,  J.,  in  Shaub  v.  Lancaster  City, 
Goshen,  117  Ind.  221,  225.  The  terms  156  Pa.  362,  365.  The  act  of  levying 
"ordinances,"  "rules,"  and  "regula-  taxes,  by  whatever  name  it  may  be 
tions,"  when  used  in  a  statute  prescrib-  called,  is  properly  in  the  nature  of  a 
ing  the  powers  of  a  municipality,  are  resolution.  It  is  of  a  temporary  chai^ 
identical  in  meaning.  Chicago  &  N.  P.  acter  and  prescribes  no  permanent 
R.  Co.  V.  Chicago,  174  111.  439,  447;  rule  of  government.  In  the  absence  of 
Taylor  v.  Lamh^rtville,  43  N.  J.  Eq.  a  statutory  requirement  to  the  con-  * 
107,  112;  State  v.  Lee,  29  Minn.  451,  trary,  the  levy  may  be  made  by  reso- 
453;  Rutherford  v.  Swink,  96  Tenn.  lution.  Blancliard  v.  Bissell,  11  Ohio 
564,  567.  St.  96,  103.  To  the  same  effect,  Shut- 
But  the  rules  adopted  by  a  munici-  tuck  v.  Smith,  6  N.  Dak.  56,  73;  People 
pal  body  for  its  procedure  cannot  be  v.  Lee,  112  111.  113,  119. 
deemed  ordinances.  Armatage  v,  A  resolution  is  sufficient  to  authorize 
Fisher,  74  Hun  (N.  Y.),  167,  172.    Put-  the  payment  of  the  improvement  of  a 
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istics  of  resolutions  and  ordinances  points  out  generally  the  proper 
province  of  these  forms  of  municipal  action.  But  in  practical 
operation  the  distinction  between  a  resolution  and  an  ordinance 
depends  upon  the  formalities  attending  the  adoption  of  the  respec- 
tive acts.  A  resolution  properly  so  called  becomes,  when  Jiot  con- 
trolled by  statute  or  charter,  operative  by  mere  adoption  by  the 
council,  whilst  an  ordinance  usually  depends  for  its  validity  upon 
approval  by  the  municipal  executive,  followed,  when  required,  by 
recording  and  publication.  Of  the  two  methods  of  evidencing  a 
municipal  act  the  ordinance  is  the  more  deliberate  and  attended 
with  greater  solemnity.*  But  mere  form  will  not  affect  the  validity 
of  the  action  of  the  council  if  its  adoption  be  attended  by  all  the 

street  out  of  the  general  fund.    Shelby  to  the  executive  for  his  approval.    A 

V.  Burlin^on,  125  Iowa,  343.    Deemer,  resolution  is  ordinarily  passed  without 

C.  J.,  said:    ''The  legislature  liaving  the  forms  and  delays  which  are  gener- 

given  the  power,  and  there  being  no  &\\y  required  by  constitutions  and  mu- 

purpoRe  of  assessing  the  cost  against  nicipal  charters  as  pre-requisites  to  the 

abutting  property,  we  think  the  act  is  enactment  of  valid  laws  or  ordinances, 

so  largely  ministerial  in  cliaracter,  so  It  need  be  read  but  once,  and  may  be 

evidently  intended  for  tlie  special  occa-  passed  by  a  viixi  voce  vote,  without 

sion,  so  largely  declaratory  simply  of  calling  for  the  ayes  and  noes,  where- 

tlie  will  of  the  corporation,  that  tlic  act  upon,    when    engrossed,    it    becomes 

need   not  be  e\4denced  by  a  formal  operative."    Per  Thompson,  J,,  in  Cape 

ordinance.     A  resolution,  auly  passed,  Girardeau  v.  Fougeu,  30  Mo.  App.  551. 

is  in  itself  sufficient.     There  was  no  In  People  v.  Mount,  186  111.  560,  it  is 

thought  of  adopting  a  permanent  policy  said :  *  *  The  ^ise  and  salutary  provision 

in  passing  tliis  resolution.    It  had  refer-  of  the  statute  which  clothes  tne  mayor 

ence  to  a  special  situation,  and  was  with  the  veto  power  may  be   defeated 

declaratory  of  the  will  of  the  city  coun-  by  a  city  council  by  the  simple  election 

cil  in  a  given  matter,  and  was  lai^ely  on  its  part  to  change  the  form  of  its 

ministerial  in  character.    It  was  simply  legislative    acts    into    resolutions,    in- 

a  carrying  out  in  the  particular  instance  stead  of  embodying  them  in  ordinances, 

of  a  power  expressly  granted  by  the  if  it  be  true  tKat  municipal  legislation 

legislature.    In  such  cases  an  ordinance  can  be  accomplished   by  resolution.'' 

is  not  generally  necessary."  So,  in  London  Mills  v.  White,  208  III 

A  verbal  motion  that  the  councU  289,  302,  aff'^  105  111.  App.  146,  Ma- 
adopt  the  ref)ort  of  a  committee  recom-  gruder,  J.,  said:  "The  mayor  cannot 
mending  that  the  city  make  a  street  exercise  Ids  supen'isory  power  over  the 
ligiiting  contract  is,  when  made  and  action  of  thfe  council,  if  important 
carried,  a  "resolution"  of  tlie  council  municipal  legislation  takes  the  form  of 
A\ithin  the  meaning  of  a  statutory  pro-  a  resolution.  The  responsibility  to  the 
vision  giving  the  mayor  veto  power  p)eople  can  be  less  easily  evaded  in  the 
over  "all  ordinances  and  resolutions."  case  of  an  individual  tnan  in  the  case 
I'l  Paso  Gas,  E.  L.  &  P.  Co.  r.  El  Paso,  of  a  body  of  men.  Where  so  important 
22  Tex.  Civ.  App.  309,  criticising  Gal-  an  act  is  done  by  the  common  council 
veston  V.  Morton,  58  Tex.  409.  as  the  granting  of  the  use  of  the  public 

'  State  V.  Bayonne,  35  N.  J.  L.  335.  streets   to  a  corporation,   the   mayor 

"According  to  ordinary  parliamentary  should  have  the  power  to  veto  such  act 

practice,  a  resolution  is  a  very  different  if,  in  his  judgment,  the  granting  of  the 

thing  from  a  law  or  an  ordinance.     A  privilege   or  franchise  is  unwise    and 

resolution   is   merely  a  suggestion   or  against   the    int^rcstJ?   of   the   people, 

direction  in  writing,  concurred  in  by  This  supervisory  power  of  the  mayor 

the  two  houses  of  the  assembly,  if  there  is  apt  to  be  defeated  where  the  result 

be  two  houses,  or  passed  by  one  house,  is  accomplished  by  a  mere  resolution 

if  there  be  but  one.  and  not  submitted  instead  of  an  ordinance." 
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solemnities  which  the  law  requires  in  the  case  of  an  act  complying 
with  tlie  prescribed  form.  Thus,  when  the  statute  declares  that  the 
action  of  the  council  shall  be  evidenced  by  a  resolution,  the  fact  that 
it  is  embodied  in  an  ordinance  does  not  affect  its  validity.  The 
ordinance  has  all  the  essential  elements  of  the  resolution,  and,  in 
addition,  is  adopted  by  a  more  formal  and  deliberative  procedure 
than  a  resolution.*  And  a  resolution  concerning  a  subject  which  is 
inherently  legislative  in  its  character  and  for  which  an  ordinance  is 
required,  will,  if  adopted  with  all  the  formalities  required  in  the 
case  of  an  ordinance,  be  regarded  as  an  ordinance  and  given  effect 
accordingly.  The  substance,  and  not  the  form,  of  the  corporate 
act  is  what  governs.^  But  if  the  charter  requires  the  act  to  be  done 
by  ordinance,  a  resolution  cannot  receive  eflFect  as  an  ordinance  if 

^  Los  Angeles  v.  Waldron,  65  Cal.  in  the  passage,  approval,  recording, 
283;  HeUman  v.  Shoulters,  114  Cal.  and  publication  of  the  resolution, 
136, 157.  In  Central  R.  Co.  v.  Bayonne.  where  the  act  of  the  coimcil  is  legisla- 
52  N.  J.  L.  503,  the  charter  provided  tive.  But  a  direction  that  enactments, 
that  when  lands  were  dedicated  for  a  regulations,  ordinances,  and  other 
street,  the  council  might,  by  resolutianf  formal  laws  shall  be  recorded  and  ad- 
without  other  proce^ing,  accept  the  vertised  does  not  apply  to  all  acts  of 
dedication.  It  was  held  that  the  adop-  council.  It  does  not  include  resolutions 
tion  of  the  more  formal  and  deliberate  which  are  not  in  their  nature  legisla- 
procedure  by  ordinance  did  not  affect  tive  and  which  do  not  take  the  place 
the  validity  of  an  acceptance  of  dedi-  of  ordinances.  Howard  v.  Olyphant, 
cated  lands.  Afagie,  J.,  said:  "When  181  Pa.  191,  197.  See  also  Ake  v. 
the  charter  requires  action  by  ordinance  Mason,  101  Pa.  17,  21. 
which  is  more  formal  and  must  be  pre-  Resolution  directing  the  opening  of  a 
ceded  by  notice,  then  action  by  the  street  held  to  require  recording  and 
more  speedy  and  less  formal  resolution  publication  as  an  ordinance,  and  to  be 
will  not  be  sufficient.  But  when  the  mvalid  for  failure  to  comply  therewith, 
council,  autliorized  to  act  by  simple  Sower  v.  Philadelphia,  35  ra.  St.  231. 
resolution,  adopt  the  more  formal  mode  Similarly  a  resolution  by  the  city  coun- 
of  expressing  their  resolves,  which  is  cil  to  revoke  a  contract  for  grading 
called  an  ordinance,  and  thos  accept  a  streets  and  to  enter  into  a  new  contract 
dedication,  the  action  would,  in  my  must  be  adopted  with  all  the  formali- 
judgment,  satisfy  the  requirements  of  ties  applicable  to  ordinances.  Mar- 
tha statute."  shall  v.  Allegheny  City,  59  Pa.   455. 

•  Alma  V.  Guaranty  Sav.  Bank,  60  Abo  a  resolution  instructing  the  sus- 
Fed.  Rep.  203 ;  Crebs  v.  Lebanon,  98  pension  of  the  work  of  constructing  a 
Fed.  Rep.  549;  Tipton  v.  Norman,  72  sewer.  Wain  v.  Pliiladelphia,  99  Pa. 
Mo.  380;  Springfield  v,  Knott,  49  Mo.   330. 

App.  612 ;  San  Antonio  v.  Micklejohn,  Where  the  power  to  make  ordinances 
89  Tex.  79,  81.  In  Pennsylvania,  the  and  by-laws  is  general,  and  no  form  in 
word  "ordinance"  when  used  in  a  which  these  shall  be  enacted  or  passed 
statute  includes  a  resolution  of  the  is  prescribed,  it  was  held  tliat  an  ordi- 
city  council  on  a  subject  matter  which  nance  regulating  the  city  markets,  and 
is  legislative  in  its  nature.  A  resolu-  containing  a  prohibition  and  annexing 
tion  IS  but  another  name  for  an  ordi-  a  penalty  was  valid,  notwitlistanding  it 
nance;  and  if  it  be  a  legislative  act,  purported  by  its  t<?rms  to  be  a  resolu- 
it  is  inunaterial  whether  it  be  called  a  tion.  In  substance  it  was  an  ordinance 
resolution  or  an  ordinance.  But  while  or  regulation,  and  tlie  form  in  wliich  it 
legislation  by  the  council  may  be  by  was  passed  did  not  make  it  void.  Mu- 
orainance  or  resolution,  the  require-  nicipality  No.  1  r.  Cutting,  4  La.  An. 
ments  which  are  essential  to  the  valid-  335. 
ity  of  an  ordinance  must  be  observed 
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it  is  not  affirmatively  established  that  it  was  passed  with  all  the 
formalities  and  published  in  the  same  manner  as  an.ordinance.^ 

§  572.  When  aii  Ordinance  is  Necessary.  —  The  general  rule  has 
been  laid  down  by  many  decisions  that  when  the  charter  commits 
the  decision  of  a  matter  to  the  council,  and  ?>  silent  as  to  the  mxxle,  — 
neither  expressly  nor  by  necessary  or  clear  implication  requiring 
the  action  of  the  council  to  be  in  the  form  of  an  ordinance,  —  the 
decision  of  the  council  may  be  evidenced  by  resolution,  and  need 
not  necessarily  be  by  ordinance.'  This  rule  has  been  laid  down 
without  any  qualification  restricting  it  to  those  acts  and  decisions 
which  are  of  a  special  and  temporary  nature  and  which  do  not  in- 
volve any  permanent  rule  of  conduct  or  government.  But  when 
the  statute  requires  that  an  act  of  a  municipality  be  done  in  the 
form  of  an  ordinance,  or  if  such  requirement  is  implied  by  necessary 
or  clear  inference,  the  act  can  only  be  done  in  that  form,  or  perhaps 
its  legal  equivalent,  and  a  resolution,  especially  if  not  adopted  with 

*  Wheeler  v.  Poplar  BluflF,  149  Mo.  to  purcliase  hook  and  ladder);  Mo- 
36,  43;  Dalton  v.  Poplar  Bluflf,  173  Mo.  Gavock  v.  Omaha,  40  Neb.  64  (fixing 
39,  47;  Cape  Girardeau  v.  Fougeu,  30  grade  of  street);  Lincoln  St.  R.  Co. 
Mo.  App.  551.  V.  Lincoln,  61  Neb.  109,  144;   State  r. 

'  Atchison  Board  of  Education  v.,  Jersey  City,  27  N.  J.  L.  493  (construc- 
I)e  Kay,  148  U.  S.  591,  598  (consent  to  tion  of  sewer) ;  Green  v.  Cape  May,  41 
issue  of  city  bonds  by  board  of  edu-  N.  J.  L.  45  (purchase  of  fire  engine); 
cation) ;  Alma  v.  Guaranty  Sav.  Bank.  Burlington  v.  Dennison,  42  N.  J.  L. 
60  Feci.  Rep.  203  (submission  of  bond  165  (purchase  of  fire  engine);  Butler 
issue  to  electors);  Illinois  Sav.  &  v.  Passaic,  44  N.  J.  L.  71  (gradineand 
Trust  Co.  V.  Arkansas  City,  76  Fed.  flagging  street) ;  CJourt^r  vrNewaSc,  54 
Rep.  171  (contract  for  construction  of  N.  J.  L.  325;  Avis  v.  Vineland,  55 
water  works) ;  Roberts  v.  Paducah,  95  N.  J.  L.  285,  287  (repair  and  improve- 
Fed.  Rep.  62  (refunding  indebtedness  ment  of  streets) ;  Brady  v.  Bayonne,  57 
of  city);  Ogden  City  v.  Weaver,  108  N.  J.  L.  379  (contract  for  water  sup- 
Fed.  Kep.  564  (contract  for  construe-  ply);  Halscy  v.  Rapid  Transit  St.  K. 
tion  of  water  works  and  for  water  Co.,  47  N.  J.  Eq.  380,  391  (consent  to 
supply);  Los  Angeles  Gas  Co.  v.  street  railroad);  Waco  v.  Prather,  90 
Toberman,  61  Cal.  199  (contract  for  Tex.  80  (contracting  for  paving  street) ; 
street  lighting);  Pollok  v.  San  EHe^o,  Green  Bay  v.  Brauns,  50  Wis.  2()4 
118  Cal.  593  (employment  of  special  (fixing  salacy  of  city  treasurer);  Poreh 
counsel) ;  National  Tube  Works  Co.  v.  v.  St.  Bridget's  Congregation,  81  Wis. 
Chamberlain,  5  Dak.  54  (contract  for  599  (st-atutory  consent  to  cemeteiy 
construction  of  water  works);  Quincy  within  corporate  limits).  Where  a 
V.  Cliicago,  B.  &  Q.  R.  Co.,  92  111.  21  city  has  power,  by  charter,  to  make 
(grant  of  right  to  lay  railroad  track  '*  ordinances,  rules,  resolutions,  and 
in  street);  Crawfordsx-ille  v.  Braden,  by-laws,"  which  are  required  to  be 
130  Ind.  149  (erection  of  plant  for  passed  by^  the  vote  of  a  majority  of 
electric  light);  Merchants  iJnion  B.  the  council  and  signed  by  the  mayor, 
Wire  Co.  V.  Chicago,  B.  &  Q.  R.  Co.,  an^  form  of  procedure  may  be  adopted 
70  Iowa,  105  (grant  of  right  of  way  for  if  it  appears  uf)on  the  record  in  a  per- 
street  railway) ;  Smallcy  v.  Yates,  36  manent  form,  —  as,  by  a  record  in  the 
Kan.  519;  s.  c.  41  Kan.  550  (agree-  minutes  of  an  oral  motion  with  the 
ment  to  execute  and  deliver  water  vote  thereon.  Green  Bay  v.  BrauDa, 
works  bonds  to  purrliaser);  Carleton  50  Wis.  204. 
V.  Washington,  38  Kan.  726  (contract 


§  572  WHEN    ORDINANCE   IS   NECESSARY  897 

all  the  formalities  of  an  ordinance,  is  not  sufficient.*  But  the  ques- 
tion whether  an  ordinance  is  required  by  necessary  or  clear  im- 
plication is  one  which  is  by  no  means  free  from  doubt.  The 
charter  of  a  city,  or  the  statutes  under  which  it  is  organized,  usually 
contain  an  express  grant  of  powers  which  the  legislature  deems 
essential  to  the  government  of  the  municipality.  There  is  usually 
also  a  grant  authorizing  the  council  to  enact  all  ordinances  which 
may  be  necessary  to  cany  these  powers  into  effect,  and  it  is  fre- 
quently declared  in  addition  that  the  legislative  power  of  the  mu- 
nicipality shall  be  vested  in  the  council.  Under  a  grant  of  powers 
so  framed  is  it  necessarily  implied  that  the  acts  of  the  council  in  the 
execution  of  the  powers  so  conferred  shall  be  by  ordinance  ?  Prom 
a  consideration  of  charter  authority  of  this  nature  some  courts  seem 
to  hold  that  the  council  can  only  act  by  resolution  in  the  case  of 
acts  which  are  merely  administrative  and  of  a  temporary  nature, 
i.  e.,  in  the  transaction  of  ordinary  business  of  an  executive  or 
administrative  character,  and  that  in  the  case  of  all  acts  of  a  per- 
manent nature  involving  a  rule  of  conduct  or  permanently  affecting 
the  government  and  welfare  of  the  city,  the  corporation  must,  of 
necessity,  evidence  its  action  by  an  ordinance  adopted  with  all  the 
formalities  prescribed  by  the  charter  or  by  statute.^     But  the  rule 

*  Nat.  Bank  of  Commerce  v.  Gre-  N.  J.  L.  158;  Cross  v.  Morristown,  18 
nada,  44  Fed.  Rep.  262;  Morristown  N.  J.  Eq.  305;  Taylor  v.  Lambertville, 
V.  East  Tennessee  Tel.  Co.,  115  Fed.  43  N.  J.  Eq.  107,  111;  Packard  v. 
Rep.  304,  307;  Hoist  v.  Savannah  Bereen  Neck  R.  Co.,  48  N.  J.  Eq.  281; 
Elect.  Co.,  131  Fed.  Rep.  931.  942;  Noel  v.  San  Antonio.  11  Tex.  Civ.  App. 
Pensacola  v.  Southern  Bell  Tel.  Co.,  49  580.  A  decision  of  the  council  to  con- 
Fla.  161 ;  Cariyle  v.  Clinton,  140  111.  struct  sewers  and  drains  is  a  legislative 
512;  East  St.  Louis  v.  Albrecht,  150  act  which  must  be  eWdenced  by  an 
lU.  506;  Chicago  &  N.  P.  R.  Co.  v.  ordinance  under  a  charter  provision 
Chicago,  174  111.  439,  446;  People  v.  requiring  any  legislative  act  of  the 
Mount,  186  111.  560,  573;  Bills  v.  council  to  be  by  ordinance.  Paterson 
Goshen,  117  Ind.  221,  227;  State  v.  v.  Bamet,  46  N.  J.  L.  62.  The  word 
Newton  County  Com'rs,  165  Ind.  262,  "ordinance"  is  inapt  to  signify  the 
270;  Newman  v.  Emporia,  32  I\an.  election  of  an  officer,  and  it  ^all  not 
456;  Trenton  v.  Coyle,  107  Mo.  193;  be  construed  to  apply  thereto  in  the 
Cape  Girardeau  v.  Fougeu,  30  Mo.  App.  absence  of  an  express  requirement. 
551,  557;  Westport  v.  Mastin,  62  Mo.  Volk  v.  Newark,  47  N.  J.  L.  117,  122. 
App.  647;  Lincoln  St.  R.  Co.  v.  Lin-  *  Calif ornin.  In  Creighton  v.  Man- 
coin.  61  Neb.  109, 144 ;  State  V.  Bei^gen,  son,  27  Cal.  613,  629,  where  the  va- 
33  N.  J.  L.  39;  State  v,  Hoboken,  35  lidity  of  a  street  improvement  was 
N.  J.  L.  205;  State  v.  Bayonne,  35  involved,  Rhodes,  J.,  said:  **It  is  a 
N.  J.  L.  335 ;    Hunt  v.  Lambertville,  general  rule  that  the  legislative  depart- 

45  N.  J.  L.  279;    Paterson  v.  Bamet,  ment  of  the  city  government  can  act 

46  N.  J.  L.  62;  Vanderbeck  v.  Ridge-  only  through  the  medium  of  an  ordi- 
wood,  50  N.  J.  L.  514;  Halsey  v.  nance,  imless  the  oi^anic  law  specially 
Newark,    54   N.   J.    L.    102;     Avis   v.  provides  another  mode." 

Vineland,  55  N.  J.  L.  285;  West  Jersey  Colorado.     In  C<^ntral  City  v.  Sears, 

Traction  Co- r.  Shivers,  58  N.  J.  L.  124;  2  Colo.  588,  it  is  said  that  when  power 

Conover  v.  Long  Branch  Commission,  is  expressly  conferred  to  enact  ordi- 

65  N.  J.  L.  167 ;  Sproul  v,  Stockton,  73  nances   for   the   purpose   of   carrying 
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which  excludes  the  adoption  of  a  resolution  in  acts  of  a  legislative 
nature  or  which  permanently  aflFect  the  government  and  welfare  of 

into  effect  the  cliarter  powers,  the  au-  there  was  no  express  provision  as  to 

thority  conferred  on  the  council  should  the  form  in  which  this  power  should  be 

generally   be   exercised  in   that   way.  exercised.    It  was  held  tliat  the  grad- 

The   court    held    that   under   express  ing  of  streets  was  included  in  the  g^ 

{K>wer  to  fix  tlie  compensation  of  offi-  eral  (>ower  to  pass  ordinances  to  im- 

cers,  a  resolution  was  insufficient.  prove  the  comfort  and  convenience  of 

Florida.     When  the  statute  makes  the  city;   that  authority  to  pass  ordi- 

no  provision  for  the  passage  of  resolu-  nances  on  that  subject  required  the 

tions    by   cities,    and    only    mentions  power  to  be  exercised  in  that  mode; 

ordinances,  an  exercise  of  legislative  and  that,  on  a  subject  so  important  to 

power  must  be  by  ordinance.     Reso-  the  property  owners  as  fixing  or  chang- 

lutions  can  only  be  adopted  for  the  ing  the  ^rade  of  a  street,  the  statute, 

transaction  of  ordinary  business  of  a  by  imphcation,  if  not  expressly,  re- 

tem(>orary    or    ministerial    character,  quired  a  change  of  grade  to  be  made  l^ 

Pcnsacola  v.  Bell  Southern  Tel.  Co.,  ordinance.     In  CasMzaden  v.  Waterloo, 

49  Fla.  161.  106  Iowa,  673,  a  taxpayer  sought  to 

In  lUinmSf  the  rule  seems  to  have  restrain  the  creation  of  a  new  ward  in 
been  adopted  that  legislative  acts  a  city.  The  statute  expressly  author- 
must  be  by  ordinance  only,  and  the  ized  the  council  to  create  and  chan^ 
court  seems  to  found  this  rule  on  two  the  city  wards,  but  was  silent  on  the 
features,  viz.:  (1)  the  power  to  enact  subject  of  the  manner  in  which  it 
ordinances  and  (2)  charter  powers  con-  should  be  done.  It  was  given  express 
ferred  upon  the  common  coimcil.  Thus,  power  to  make  ordinances  "for  cany- 
in  Chicago  &  N.  P.  R.  Co.  v.  Chicago,  mg  into  effect  and  discharging  the 
174  111.  439,  446,  where  these  elements  powers,  and  duties  conferred"  on  it. 
concurred,  .A/ a^u<ier,  J.,  said:  '^Acts  it  was  held  that  a  change  of  wards 
of  the  city  which  liave  for  their  object  was  a  permanent  matter  affecting  the 
the  canying  into  effect  of  charter  government  of  the  city,  and  could  only 
powers  tnus  granted  [by  enumeration  be  effected  by  ordinance.  In  Martin  r. 
of  the  powers  which  the  city  council  Oskaloosa,  126  Iowa,  680,  685,  the 
may .  exercise]  are  legislative  in  their  court  recognized  and  reaffirmed  these 
character,  and  it  is  well  settled  thai  decisions,  sa^ng: ''Under  our  statutory 
acts  of  municipal  corporations  which  provisions,  it  may  perhaps  very  prep- 
are legislative  m  their  character  must  erly  be  said  tliat  the  general  authority 
be  put  in  the  form  of  ordinances  and  to  provide  how  a  power  conferred  by 
not  of  mere  resolutions."  To  the  same  the  legislature  shall  oe  exercised, ^ould 
effect,  Clafiin  v.  Chicago,  178  111.  549;  be  by  ordinance  rather  thanbyareso- 
Altamont  v.  Baltimore  &  O.  S.  W.  R.  lution."  But  in  this  case  the  court 
Co.,  184  111.  47  (requiring  flagman  at  also  introduced  a  further  distinction, 
railroad  crossing) ;  People  v.  Mount,  and  held  that  where  the  statute  speci- 
186  111.  560,  571 ;  McDowell  v.  People,  fies  the  procedure  to  be  followed, 
204  111.  499,  502;  London  Mills  v.  leaving  nothing  to  be  determined  by 
Wliite,  208  111.  289,  297,  aff'g  105  111.  gener^  oniinance,  all  that  the  city  is 
A  pp.  146.  reauired  to  do  is  to  take  the  steps  pn>- 

louHi.  In  McManus  v.  Homaday,  viaed  by  statute,  and  a  resolution 
99  Iowa,  507,  the  action  was  brought  to  adopted  for  that  purpose  is  sufficient 
establish  and  foreclose  the  lien  of  a  in  tne  absence  of  an  express  require- 
street  paving  assessment.  The  defence  ment  of  an  ordinance, 
was  that  the  j^de  had  not  been  Pennsylvania.  In  Kepner  v.  Corn- 
changed  by  ordinance.  The  plaintiff  mon wealth,  40  Pa.  St.  124,  the  court  , 
relied  on  a  resolution  as  sufficient,  used  language  importing  that  ordi- 
The  city  charter  autliorized  the  coun-  nances  or  resolutions  adoptcxl  with  all 
oil  to  make  such  ordinances  as  might  the  formalities  of  ordinances  are  neoes- 
be  necessary  "to  proWde  for  the  safety,  sary  in  all  legislative  matters.  The 
.  .  .  and  improve  the  .  .  .  comfort  and  council  passed  a  resolution  directing 
convenience  of  the  city."  Power  was  the  mayor  to  sign  certain  coupon  bonds 
also  conferred  on  the  council  to  regu-  in  renewal  of  a  loan  on  slightly  differ- 
lat/^  the  grade  of  streets  and  alleys,  but  ent  terms.    The  court  held  that  it  was 
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the  municipality  does  not  prohibit  the  adoption  of  resolutions  in 
connection  with  those  details  incident  to  a  legislative  matter  which 

in  effect  an  ordinance  which  required  or  to  which  the  concurrence  of  both 
the  approval  of  the  mayor  and  record-  bmnches  is  requir^,  need  not  be  sub- 
ing  to  give  it  validity.  Lowrie,  C.  J.,  mitted  to  the  mavor  for  approval,  and 
after  referring  to  the  resolution  itself  that  "the  councils  may  transact  busi- 
as  **of  very  little  importance,"  said  ness  by  order  or  resolution,"  is  in- 
with  reference  to  charter  authority  to  tended  to  apply  onlv  to  temporary  or 
the  council  to  make  "  by-la wsj  ordi-  ministerial  acts,  ana  does  not  include 
nances,  resolutions,  and  reflations"  legislative  acts.  The  reasons  influenc- 
and  a  charter  provision  reqmring  ''by-  ing  the  court  in  reaching  this  decision 
laws  and  ordinances"  to  be  submitted  were  that  the  use  of  the  words  "order 
to  the  mayor:  "Certainly  there  is  and  resolution"  necessarily  implied 
some  distinction  between  these  words  acts  of  a  temporary  or  administrative 
in  ordinaiy  usage.  Remdation  is  the  character,  and  that  this  meaning  was 
most  general  of  them  all,  meaning  any  emphasized  by  the  use  of  the  words 
rule  for  the  ordering  of  affairs,  public  "transact  business"  in  the  second 
or  private;  and  it  thus  becomes  the  clause  of  the  statute  quoted  above, 
generic  term  from  which  all  the  others  Williams,  J. ^  said:  "There  is  a  well- 
are  defined,  specified,  or  differentiated,  marked  distinction  between  acts  that 
Ordinance  is  the  next  most  general  are  legislative  and  that  lay  down  a 
term^  including  all  forms  of  ree:ulation  rule  oi  action  for  the  citizen  or  the 
by  civil  authority,  even  acts  of  parlia-  city,  and  acts  that  relate  to  the  daily 
ment.  With  us  its  meaning  is  usually  administration  of  municipal  affairs, 
confined  to  corporation  regulations.  The  latter  may  well  be  oescribed  as 
Ordinances  are  all  sorts  of  rules  and  '  business  *  to  be  transacted  by  coimcils 
by-laws  of  municipal  corporations,  and  may  properly  be  left  to  them  to 
Ordinary  usage  shows  this.  .  .  .  Reso-  dispose  of  by  order  or  resolutions." 
luHon  is  only  a  less  solemn  or  less  In  Jones  v.  ^huylkill  Light,  H.  &  P. 
usual  form  of  an  ordinance.  It  is  an* Co.,  202  Pa.  164,  the  court  had  under 
ordinance  still,  if  it  is  anything  in-  consideration  the  provision  of  the 
tended  to  rebate  any  of  the  affairs  of  borough  statute  which  requires  that 
the  corporation.  If  the  word  'ordi-  "every  ordinance  and  resolution  which 
nances'  in  the  Act  of  Assembly  does  shall  be  passed  by  council"  shall  re- 
not  include  such  resolutions,  the  law  quire  the  approval  of  the  chief  buigess. 
that  requires  ordinances  to  be  sub-  or  shall  be  passed  over  his  veto,  ana 
mitted  to  the  mayor  for  his  approval  shall  be  recorded  and  advertised;  and 
is  of  no  force  at  all,  because  it  allows  it  held  that  these  requirements  applied 
its  substantial  purpose  to  be  defeated  to  all  acts  of  the  council  by  ordinance 
by  giving  to  ordinances  the  form  of  or  resolution  which  are  of  a  legislative 
resolutions.  .  .  .  Ordinance ,  then,  is  character,  but  not  to  those  which  are 
the  ^neric  term  for  acts  of  council  merely  ministerial  or  executive.  It 
affecting  the  affairs  of  the  corporation ;  declared  that  generally  under  the  first 
and  we  can'make  no  difference  founded  class  are  permanent  regulations  for  the 
on  the  difference  of  degree  in  which  government  of  the  borough,  the  grant- 
they  affect  these  affairs."  In  keeping  mg  of  privileges  to  occupy  streets,  and, 
with  the  views  expressed  in  the  fore-  the  creation  of  liability  by  contract; 
going  case,  the  courts  of  Penn^lvania  whilst  under  the  secona  are  the  trans- 
stricUy  limit  the  province  of  resolu-  action  of  current  business,  the  ordinaiy 
tions  to  acts  of  administrative  or  administration  of  municipal  affairs,  and 
executive  nature  and  construe  statu-  the  awarding  of  contracts,  which  have 
tory  grants  of  authority  in  such  been  previously  authorized  by  ordi- 
manner  as  to  limit  the  power  of  the  nance.  See  also  Commonwealth  v. 
councO  to  act  by  resolution  to  acts  of  Diamond  National  Bank,  9  Pa.  Super, 
a  temporary  or  administrative  char-  Ct.  118.  Hence,  it  was  further  held  in 
acter,  unless  the  statute  expressly  au-  Jones  v.  Schuylkill  Light,  H.  &  P.  Co., 
thorizes  its  adoption  in  other  cases.  202  Pa.  164,  supra,  that  a  resolution 
In  Shaub  v.  Lancaster  City,  156  Pa.  of  the  boroujgh  council  awarding  a 
362»  it  was  held  that  a  statute  which  contract  for  lighting  the  streets  for  a 
provides  that  "any  order  or  resolu-  term  of  five  years  must  be  submitted 
tion"  of  either  branch  of  the  council,  to  the  chief  Durgess  for  his  approval 
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are  of  a  purely  business  and  executive  character.  Thus,  if  an 
ordinance  has  been  adopted  respecting  the  matter,  the  executive 
detaib  required  to  apply  the  ordinance  to  matters  arising  subse^ 
'  quent  to  its  enactment  may,  in  some  instances  at  least,  be  authorized 
by  resolution.*  It  is  also  generally  laid  down  that  when  an  ordi- 
nance has  been  enacted  by  the  municipality  it  cannot  be  amended, 
repealed,  or  suspended  by  a  resolution.  That  can  only  be  done 
by  ordinance  enacted  with  all  due  formality.^ 

when  no  ordinance  or  resolution  duly  Co.,  202  Pa.  164);  Landsdowne  v.  Gti- 
submitted  to  him  and  advertised  and  zens'  El.  L.  &  P.  Co.,  206  Pa.  188; 
recorded  has  previously  been  adopted  Straub  i;.  Pittsburgh,  138  Pa.  356. 
providioe  for  the  manner  of  lighting  When  the  making  of  a  contract  by 
and  authorizing  the  making  of  the  certain  committed  is  authorized  by 
contract.  But  when  an  ordinance  has  ordinance,  ''subject  to  confirmation 
been  adopted  for  that  purpose,  a  reso-  by  the  common  council,''  confirmation 
lution  awarding  a  contract  for  lightiiig  by  resolution  is  sufficient.  A  further 
streets  is  not  a  legislative,  but  a  min-  ordinance  is  not  required.  San  Fran- 
isterial  act  in  the  nature  of  a  business  cisco  Gas  Co.  v.  San  Francisco,  6  Cal. 
transaction  relating  to  the  business  190.  Where  a  board  of  hc^dth  has  ex- 
affairs  of  the  mumcipality,  and  does  press  power  to  adopt  ordinances,  and 
not  require  to  be  record^  and  pub-  pursuant  to  such  power  it  has  passed  a 
lished  as  an  ordinance.  Seitzinger  v.  general  ordinance  regulating  the  re- 
Edison  El.  lU.  Co.,  187  Pa.  539  (as  moval  and  disposition  of  night-soil, 
explained  and  qualified  in  Jones  v.  providing  among  other  things  that  it 
Scnuylkill  Li^ht,  H.  &  P.  Co.,  202  Pa.  should  not  be  deposited  on  any  grounds 
164);  Landsdowne  v.  Citizens'  El.  L.  ''unless  pursuant  to  a  special  permit 
&  P.  Co.,  206  Pa.  188.  Similarly 'from  the  board,"  the  permit  may  be  by 
when  the  sale  of  city  lands  has  been  simple  resolution.  The  requirement  of 
duly  authorized  by  ordinance,  and  the  an  ordinance  does  not  include  the  issu- 
officers  have  been  directed  as  to  the  ance  of  a  permit  after  an  ordinance  regu- 
manner  of  making  the  sale,  <&c.,  an  lating  the  matter  has  been  adopted, 
acceptance  of  an  offer  therefor  is  a  Courter  v.  Newark,  54  N.  J.  L.  325. 
merely  ministerial  act  which  may  be  *  Jones  v.  McAlpine,  64  Ala.  511; 
by  resolution.  Straub  v.  Pittsbuigh,  Hibbard  v.  Chicago,  173  111.  91 ;  People 
138  Pa.  356.  The  payment  of  the  v.  Mount,  186  111.  560;  Paxton  v. 
debts  of  the  municipality  lawfully  Bogardus,  201  111.  628,  640;  American 
incurred  in  the  daily  administration  Hide  A  L.  Co.  v.  Chicago,  203  III.  451; 
of  its  affairs  is  purely  ministerial,  and  Hope  v.  Alton,  214  HI.  102,  aff'g  116 
may  be  directeu  by  order  or  resolu-  HI.  App.  116;  Bloomington  &  N.  R. 
tion.  Commonwealth  v.  Diamond  Co.  v.  nloomington,  123  111.  App.  639, 
National  Bank,  9  Pa.  Super.  Ct.  118.  645;     Hearst's   Chicago    American   v. 

But  a  statute  which  provided  that  Spiss,  117  111.  App.436;  Bills  v.  Goshen, 

"the  city  council   ?nay  by  ordinance  117  Ind.  221;    Swindell  v.  State,  ,143 

prescribe  general  rules"  as  to  the  ma-  Ind.  153;    State  v.  Swindell,  146  tnd. 

terials   to   be  used  and  the  mode   of  .527;  Chicago,  I.  &  L.  R.  Co.  r.  Salem, 

executing    the  work   under  all   future  166   Ind.   71;    Cascaden  v.   Waterioo, 

contracts   was   construed    to   be   per-  106  Iowa,  673,  681 ;   Ryce  v.  Osage,  88 

missive  only  and  not  mandatory,  and  Iowa,  558;   Cape  Girardeau  v.  Fougeu, 

it  was  held  that  the  city  council  might  30  Mo.  App.  551,  557;  Hisey  v.  Chanes- 

adopt  plans 'and   specifications  for  a  ton,  62  Mo.  App.  381;   San  Antonio  v. 

street     improvement     by     resolution  Micklejohn,  89  Tex.  79.    That  a  by-law 

merely.    Santa  Cruz  Rock  Pav.  Go.  v.  or  ordmance  can  only  be  repealed  by 

Heaton,  105  Cal.  162.    Sec  also  Haugh-  the  same  IkxI^  by  and  in   the  same 

awout  V.  Raymond,  148  Cal.  311.  manner  in  which  it  was  enacted,  see 

*  Seitzinger  r.  Kdi^^on   El.    111.  Co.,  Biggar's  Mun.  Manual  (Canada,  1900), 

187  Pa.  539  (as  explained  and  qualified  85. 
in  Jones  v.  Schuylkill  Light,  H.  &  P. 
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§  573  (308).  Authority  delegated  to  Municipalities;  Nature  of 
Ordinances.  —  Although  the  proposition  that  the  legislature  of  a 
State  is  alone  competent  to  make  laws  is  true,  yet  it  is  also  settled 
that  it  IS  competent  for  the  legislature  to  delegate  to  munici'pal  cor- 
porations  the  power  to  make  by-laws  and  ordinances,^  with  appro- 

*  Perdue  v,  Ellis,  18  Ga.  586;    St.  charter,  and  not  under  the  ordinance* 
Paul  V.  Goiter,  12  Minn.  41;  Gommon-  In  view  of  the  general  authority  given 
wealth  V.  Ehiquet,  2  Yeates  (Pa.),  493;  in  the  same  charter  to  make  all  ordi- 
ISSmX  V.  Decatur,  22  Ga.  203;    State  v.  nances  necessary  to  carry  into  effect 
Glark,  28N.  H.  176;  Milne  v.  Davidson,  the  powers  granted  in  the  charter,  the 
5  Martin,  n.  s.  (La.)  409;    Markle  v,  correctness  of  this  decision  may  admit 
Akron,  14  Ohio,  58)5,  590;  New  Orleans  of  fair  debate,  although  it  is  undoubt- 
V.  Morgan.  7  Martin,  n.  s.  (La.)  1,  per  edly  true  that  no  ordinance  is  neces- 
Martin,   J.;    Trigally  v.   Memphis,   6  sary    where    the    proliibition    in    the 
Goldw.    (Tenn.)   382;    Metcalf  v.   St.  charter  is  complete,  the  penalty  fixed, 
Louis,  11  Mo.  103;  New  Orleans  Water  and  the  remedy  prescribed.     Ashton 
Works  V.  New  Orleans,  164  U.  S.  471,  v.  Ellsworth,  48  111.  299. 
481 ;    Portland  v.  Gook,  48  Oreg.  550;  The  subject  of  the  power  of  the  legis- 
State  V.  Milwaukee  Superior  Gourt,  105  lature  to  delegate  the  legislative,  function 
Wis.   651,   approving  text;    State  v.  to  munici^ilies  was  considered  in  an 
Nohl,    113    Wis.    15,   approving  text,  able  opimon  by  Ghief  Justice  Doe  in 
"Without   such   delegation   of   [legis-  State  v.  Hayes,  61  N.  H.  264,  314,  in 
lative]    power,    the    legislature    alone  which  he  reviews  the  authorities  in 
could  exercise  it."     Per  Knapp,  J.,  in  extenso.    The  facts,  briefly  stated,  were 
Paterson  v.  Bamet,  46  N.  J.  L.  62,  66.  that  the  legislature  had  submitted  a 
In  California,  the  Constitution  has,  proposition  as  to  whether  an  act  au- 
by  direct  grant,   vested   in  counties,  thorizing  shareholders  in  corporations 
aties,  and  towns  plenary  power  to  pro-  to  cast  all  their  votes  for  one  candi- 
vide  and  enforce  such  pouce,  sanitary,  date  for  director  or  to  distribute  them 
and  other  local  nidations  as  they  may  among  two  or  more  candidates,  should 
determine  sliall  be  necessary  for  the  become  a  law,  to  the  vote  of  the  j)eople 
health,  peace,  comfort,  and  happiness  of  the  State,  voting  in  their  several 
of    their    inhabitants,    provided    such  towns  and  wards.    The  election  hav- 
regulations  do  not  conflict  with  gen-  ing  been  held    and    tlie    law  having 
eral  laws.    Gonst.  art.   xi,  §  11.    The  been  declared  adopted  and  put  into 
legislature  has  no  authority  to  limit  effect,  the  validity  of  the  proceedini: 
the  exercise  of  the  power  thus  con-  was  tested  by  quo  warranto  proceedings 
ferred.  •  Ex  parte  Ackerman,   6   Cal.  against   one   who   had   been   declaretl 
App.  5;  91  Pac.  Rep.  429.  elected  a  director  of  a  railroad  corn- 
That  a  power  to  make  by-laws  and  pany.     It  was  held  tliat  the  act  was 
ordinances  may  be  delegated  to  mu-  intended  to  be  a  delegation  of  Icgisla- 
nicipal  corporations  is  admitted  even  tive  power,  and  tliat,  while  tlie  prin- 
in  those  States  which  deny  the  validity  ciplc   of  local  government  authorizes 
of^  what  are  known  as   Local  Option  tlie  grant  of  limited  ix)wers  of  local 
Laws.    Wall,  In  re,  48  Gal.  279;   ante^  legislation  to  municipalities,  the  power 
§    69,    note;     Gloversville    v.    Howell  of  general  State  legislation  cannot  be  so 
(local  option  as  to  sale  of  intoxicating  delegate<l.    See  also  Bowles  v.  Landaff, 
liquore),  70  N.  Y.  287;    Gilbert  Ele-  59  N.H.  164,  and  Gould  r.  Raymond,  76. 
vated  Railway  Go.,  In  re,  70  N.  Y.  361 ;  260.  Gouncil  may  order  sewer  to  l>e  built 
•Covington  v.  East  St.  Louis,  78  III.  548.  by  a  committee.    Gollins  v.  Ilolyoke, 
In  Strauss  v.  Pontiac,  40  111.  301,  the  146  Mass.  298.   See  Dorey  v.  Boston , /6. 
Supreme  Gourt  held  that  a  provision  336,  339,  and  cases  arUe,  §§  245,  537. 
in  a  town  charter  forbidding  any  per-  But  wliile  the  State  may  delegate 
son  to   do  a  certain  act,   fixing  the  to  municipal  authorities  the  power  to 
amount   of   fine   and   prescribing   the  enact    ordinances    under    the    police 
penalty,  was  a  complete  enactment  of  power,   it   cannot  surrender  or   relin- 
itself ;    that  an  ordinance  to  the  same  quish  to  a  city  the  power  to  enact  laws 
effect   was   void ;    and   that   a   party  to  punish  crimes  or  misdemeanors  vnder 
could  be  prosecuted  only  under  the  general  laws  embracing  all  the  people 
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priate  sanctions,  which,  when  authorized,  have  the  force,  in  favor  of 
the  municipality  and  against  persons  bound  thereby,  of  laws  passed 
by  the  legislature  of  the  State.*    A  penalty  imposed  by  an  ordinance 

of  the  State.    This  is  so  although  the  dinances  have  the  force  of  laws  passed 

city  may  be  created  by  or  organized  by  the  l^slature  of  the  State.      Per 

under  a  constitutional  provision  giving  ScoUj  J.,  Taylor  d.  Carondelot  (foifeit- 

it  the  power  to  frame  its  own  charter,  ure  clause  in  lease),  22  Mo.  105;   St. 

Keefe  v.  People,  37  Colo.  317.    Index,  Louis  v.  Foster,  52  Mo.  513.     In  Hop- 

Freeholdera  Charters.  kins  v.  Swansea,  4  M.  &  W.  621,  640, 

'  Heland  v.  Lowell,  3  Allen  (Mass.),  Lord  Abinger  said:    ''The  by-law  has 

407 ;  Brick  Presb.  Church  v.  New  York  the  same  effect  within  its  limits,  and 

City,  5  Cow.  (N.  Y.)  538 ;  St.  Louis  v.  with  respect  to  the  persons  upon  whom 

Bomnger,  19  Mo.  13, 15,  per  Gamble^  J. ;  it  lawfully  operates,  as  an  act  of  par- 

St.    I^uis    V.    Manufactures'    Savings  liaraent    has    upon    the    subjects    at 

Bank,  49  Mo.  574;  Jones  v.  Firemairs  laige."     Valid  ordinances  of  corponi- 

Fund  Ins.  Co.,  2  Daly  (N.  Y.),  307;  tions  are  as  binding  on  the  corporators 

McDermott  v.  Metropolitan  Board  of  and  inhabitants  of  the  place  as  the 

Police,  5  Abb.  Pr.  (N.  Y.)  422;  Mason  general  laws  of  the  State  upon  the 

V.    Shawneetown,    77    111.    533;     Des  citizens  at  laige.     Milne  v.  Davidson, 

Moines  Gas  Co.  v.  Des  Moines,  44  Iowa,  5  Martin,  N.  s.  (La.)  409.    And  there- 

505,  citing  text;    State  v.  Tryon,  39  fore  it   has   been   held   that  corUrucU 

Conn.    183;     Indianapolis   v.    Indian-  between  the  inhabitants  of  a  city,  tn 

apolis  Gas  Co.,  66  Ind.  396,  citing  text;  violation  of  the  express  provisions  of  a 

l^rden  v.  Madison,  73  Ga.  184 ;    St.  valid  ordinance  of  a  municipal  corpora- 

Johnsbury  v.  Thomp-son,  59  Vt.  300;  tion,  are  illegal,  and  cannot  be  enforced. 

Starr  t>.  Burlington,  45  Iowa,  87;   New  Milne  v.  Davidson  (lease  of  house  for 

Orieans  Water  Works  v.  New  Orleans,  private  hospital),  5  Martin,  n.  s.  (La.) 

164  U.  S.  471,  481 ;   Mahoning  County  409;  Heland  v,  Lowell,  3  Allen  (Mass.), 

V,  Young,  16  U.  S.  App.  253;  Pittsburg,  407;   but  compare  Baker  v.  Portland, 

&c.  Co.  V.  Hood,  94  Fed.  Rep.  618,  ap-  58  Me.  199.    And  see  also  Heeney  v. 

proving  text;  Cooke  v.  Loper,  151  Aia.  Sprague,  11  R.  I.  456,  holding  that  no 

546;  44  So.  Rep.  78,  citing  text;  San  private  action  for  damages  m[ipliedfy 

Luis  Obispo  w.  Pitzgerald,  126  Cal.  279;  exists  in  favor  of  a  person  injured  l^ 

Tudor  V.  Chicago  &  S.  S.  R.  T.  R.  Co.,  a  breach  of  duty  imposed  by  a  mu- 

1.54  111.  129;  Hope  v.  Alton,  214  111.  nicipal  by-law  against  the  [>erBon  who 

102;   Commonwealth   Electric   C^.   v.  violated  the  by-Uw.    A  distinction  be- 

Ro8<\  214  111.  545;  Swindell  v.  State,  tween  by-laws  and  statutes  suggested 

143  Ind.  153,  168,  citing  text;  State  v.  and  discussed  by  Durfee,  C.  JT;    see 

Nicholas,  109  La.  84;  Taylor  v.  Caron-  Johnson  v.  Simonton.  43  Cal.  342. 
<lelet,    22    Mo.    105;    Fath    v.    Tower        The  jurisdiction  of  every  council  is 

Grove  &  L.  R.  Co.,  105  Mo.  .537,  o4S;  not  only  to  be  confined  to  the  munici- 

State  V.  Walbridge,  119  Mo.  383,  393,  pality  the  council  represents,  but  is  to 

citing  text;  Anderson  v.  State  (Neb.),  be  exercised,  when  not  otherwise  pro- 

96    N.    W.    Rep.    149;    Bradshaw    /«.  vided  for,  by  by-law.    When  a  corpo- 

Camden,  39  N.  J.  L.  416,  419;  Hick.s  ration  is  duly  erected,  the  law  tacit^ 

V.  Long  Branch  Comers,  69  N.  J.  L.  annexes  to  it  the  power  of  making  by- 

300,  citing  text;    Polinsky  v.  People,  laws  or  private  statutes.    This  power 

73  N.  Y.  65,  69 ;  Carthage  v.  Frederick,  is  included  in  every  act  of  incorpora- 

122   N.    Y.    268,    271;     Rochester   v.  tion;    for,  as  is  quaintly  observed  by 

Simpson,   134  N.  Y.  414;    Buffalo  v.  Blackstone,  ^' as  natural  reason  is  given 

New  York  L.   E.  &  W.  R.  Co.,   152  to  the  natural  body  for  the  governing 

N.  Y.  276;    Griffin  v.  (Jloversville,  67  it,  so  by-laws  or  statutes  are  a  sort  « 

N.  Y.  App.  Div.  403;  People  v.  Health  political   reason  to  govern   the  hoAf 

Department,  117  N.  Y.  App.  Div.  856.  politic."     1  Bl.  Ck)m.  476.    Though  the 

875;     State    y.    Milwaukee    Superior  power  to  make  by-laws  is  unquestion- 

Court,  105  Wis.  651,  quoting  and  ap-  ably  an  incident  of  every  corporation, 

pro\ing  text;    Biggar's  Mun.   Manual  it  is  rarely   left  to  imphcation   but  is 

(Canada,  1900),  327.  usually  conferred  by  tne  express  terms 

A  city  council  is  *'a  miniature  gen-  of  the  act  of  parliainent.    A  by-law  is 

eral  assembly,  and  their  authorized  or-  a  rule  obligatory  over  a  particular  di»- 
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authorized  by  the  legislature  for  the  doing  of  certain  specified  acts 
amounts  to  a  prohibition,  and  the  prohibited  acts  become  thereby 
unlawful..^ 

§  574.  Authority  of  Boards  of  Health  and  other  Administrative 
Boards  to  adopt  Boles  and  Begulations.  —  The  city  council  elected  by 
and  representative  of  the  members  of  the  municipal  corporation 
is  the  natural  recipient  of  a  delegated  legislative  authority  to  adopt 
ordinances  and  by-laws.  But  this  body  is  not  the  only  body  upon 
which  power  to  adopt  rules  and  regulations,  having  within  the 
limits  of  the  municipality  the  force  of  statutes,  may,  in  the  absence 
of  constitutional  restriction,  be  conferred  by  the  legislature.  The 
legislature  may  confer  power  to  adopt  reasonable  rules,  by-laws, 
and  regulations  on  other  boards  and  bodies  created  or  organized 
for  more  limited  purposes,  e,  g.,  boards  of  health,  tenement- 
house  departments,  and  other  similar  bodies.  The  power  granted 
to  administrative  boards  of  the  nature  of  boards  of  health,  &c.,  to 
adopt  rules,  by-laws,  and  regulations,  reasonably  (idapted  to  carry 
out  the  purposes  or  objects  for  which  they  are  created,  is  not  an 
improper  delegation  of  legislative  authority  within  the  meaning  of 
the  constitutional  inhibition,  express  or  implied,  against  delegating 
the  law-making  power.  When  these  lx)ards  pursuant  to  statutory 
authority  duly  adopt  reasonable  rules,  regulations,  or  by-laws,  such 
rules,  regulations,  and  by-laws  within  the  respective  jurisdictions 
have  the  force  and  eflFect  of  a  law  of  the  legislature,  and  like  an 
ordinance  or  by-law  may  be  said  to  be  in  force  by  authority  of  the 
State.'     It  is  important  to  observe  that  the  rules,  regulations,  and 

trict,  not  being  at  variance  with  the  13  Upper  Can.  Q.  B.  190 ;   In  re  Gibson 

general    laws,    and    being    reasonably  20  Upper  Can.  Q.  B.  Ill;  In  re  Croome, 

adapted  to  the  puiposes  of  the  corpo-  6  Ont.  Rep.  188;    Tylee  v.  Waterloo, 

ration.    Gosling  v.  Veley,  19  L.  J.  (n.  s).  6  Upper  Can.  Q.  B.  588,  590. 
Q.  B.  135;  Hopkins  v.  Swansea,  4  M.        '  Johnson  v,  Simonton  (swill  milk 

£  W.  621;  Queen  v.  Osier,  32  Upper  ordinance  of  San  Francisco),  43  Cal. 

Can.   Q.    B.   224.      The    courts  upon  342.    Thus  a  city  ordinance,  duly  au- 

general  principles  recognize  judicially  thorized,  imposing  a  penalty  for  feed- 

what  municipal  councils  are  competent  ing  distillery  slops  to  cows,  and  also 

to  do,  and  hold  that  it  is  not  necessary  for  vending  the  milk  of  cows  so  fed, 

for  them  to  recite  in  a  by-law  all  that  ainounts  to  an  authoritative  prohibi- 

b  requisite  to  show  that  they  have  tion  in  both  respects;    and  the  acts 

Proceeded    regularly    in    passing    it.  thus  prohibited  are  illegal,    lb. 
rrierson  v.  Ontario,  9  Upper  Can.  Q.  B.        *  Blue  v.  Beach,  155  Ind.  121,  130, 

623;    King  v.  Harrison,  3  Burr.  1328;  133;    Commonwealth  v.  Plaisted,   148 

Methodist  Prot.  Church  v.  Baltimore,  Mass.   375,   383;     People   v.   Justices, 

6  Gill  (Md.),  391,  394;    Stuyvesant  v,  7  Hun  (N.  Y.),  214;    Board  of  Health 

New  York,  7  Cow.  (N.  Y.)  588;    Big-  v.  Heister.  37  N.  Y.  661;   Health  Dept. 

gar's    Mun.    Manual    (Canada,    1900),  v.  Knoll,  70  N.  Y.  530;    Polinsky  v, 

.i34,    citing    Fisher    v.   Vaughan,    10  People,  73  N.  Y.  65;  People  v.  Cronin, 

Upper  Can.  Q.  B.  492 ;   /n  re  Cameron,  82  N.  Y.  318,  323;    People  r.  Vande- 
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by-laws  of  such  bodies  are  in  general  subject  to  the  same  conditions 
and  qualifications  as  municipal  ordinances  strictly  so-called.  Such 
rules,  regulations,  and  by-laws  must  be  reasonable.*  The  boards 
adopting  them  cannot  enlarge  or  var}%  by  the  operation  of  the  rules 
and  regulations  so  adopted,  the  powers  conferred  upon  them  by  the 
legislature,  and  any  rule  or  by-law  which  is  in  conflict  with  the 
organic  law  of  the  State,  or  antagonistic  to  the  general  law,  or 
opposed  to  the  fundamental  principles  of  justice,  or  inconsistent 
with  the  powers  conferred  upon  the  board  adopting  it,  is  invalid.' 

§  575  (309).  Ordinances  must  be  adopted  by  Proper  Body  and  in 
the  Prescribed  Mode.  —  Ordinances  being  among  the  most  impor- 
tant and  solemn  acts  of  a  corporation,  it  is  essential  to  their  validity 
that  they  shall  be  adopted  by  the  proper  body,  duly  assembled,  and 
in  the  manner  prescribed  by  the  charter.^  What  is  necessary  to 
constitute  a  valid  corporate  meeting,  and  the  manner  of  performing 
valid  corporate  acts,  are  subjects  treated  of  in  another  chapter.* 
When  the  mode  of  enacting  ordinances  is  prescribed,  it  must  be  pur- 
sued. The  charter  of  a  city  bears  the  same  general  relation  to  the 
ordinances  thereof  that  the  constitution  of  the  State  bears  to  its 
statutes.     Hence  a  city  ordinance  which  is  contrary  to  the  charter 

carr,  175  N.  Y.  440,  444;    Cartwright  dinance  of  any  board  of  trustees  of  a 

V.  Cohoes,  39  N.  Y.  App.  Div.  69,  72;  town  should  be  valid  until  the  certifi- 

People  V.  Timmerman,  79  N.  Y.  App.  cates  of  their  election  should  be  filed, 

Div.  565,  567;    People  v.  New  York  the  filing  to  be  within  ten  days  after  the 

Health  Dept.,  117  App.  Div.  856,  870.  election,  it  was  held  that  the  effect  of 

*  Blue  17.  Beach,  155  Ind.  121,  131.  filing  the  certificates  a  year  or  more 
'  Ibid,  after  the  election  was  to  legalize  and 
■  Rutgers  College  Athletic  Assoc,  v,  validate    ordinances   previously  made 

New  Brunswick,  55  N.  J.  L.  279,  284,  for  street  improvements,  and  to  au- 
citing  text;  Campbell  v.  Cincinnati,  49  thorize  the  recovery  of  assessments 
Ohio  St.  463.  A  city  ^vill  not  be  allowed  proWded  for  by  tliem.  Jennings  v. 
to  attack  its  own  ordinance  collaterally  Fisher,  103  Ind.  112,  overruling  Ligo- 
for  irregularity  in  enactment  after  the  nier  v.  Ackerman,  46  Ind.  552,  and 
object  of  the  ordinance  has  been  com-  Pratt  v.  Luther,  45^  Ind.  250.  Where 
pletely  accomplished,  the  ordinance  the  statute  authorized  an  ordinance 
Deing  one  which  the  city  was  author-  prohibiting  the  erection  of  wooden 
ized  to  pass.  Clark  v.  Elizabeth,  61  buildings  in  any  block,  upon  the  petition 
N.  J.  L.  565.  Where  the  minutes  of  of  two-thirds  of  the  property  owners 
the  council  showed  the  adoption  of  a  thereon,  an  ordinance  adopted  without 
motion  to  reduce  certain  licenses,  and  a  p)etition  being  first  made  was  declared 
stated  that  "the  mayor  was  instructed  void.  Des  Moines  v.  Gilchrist,  67  Iowa, 
to  prepare  an  ordinance  covering  said  210;  compare  Keokuk  v,  Scroggs,  39 
changes,"  it  was  held,  on  an  applica-  Iowa,  447.  Wiere,  under  a  nOe  of  a 
tion  for  a  mandamus  to  compel  tlie  issue  city  council,  a  councilman  was  not  al- 
of  a  license  at  the  reduces!  rate,  tliat  lowed  to  vote  upon  (questions  in  wliich 
the  record  did  not  show  a  complete  le^-  he  was  directly  interested,  an  ordinance 
islative  act,  and  that  the  resolution  did  passed  by  the  lowest  number  necessary, 
not  effect  a  change  in  the  rate  of  hcense.  of  whicli  one  vote  was  cast  by  an  inter- 
Jones  V,  McAlpine,  64  Ala.  511.  ested  councilman,  was  declared  invalid. 

*  Ante,  chap.  xiii.  Buffington  Wlieel  Co.  v.  Buniham,  60 
Under  a  provision  that  no  act  or  or-  Iowa,  493. 
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provisions  is  as  invalid  as  a  statute  which  does  not  conform  to  the 
requirements  of  the  constitution.' 

Municipal  ordinances,  otherwise  valid,  may,  Uke  an  act  of  the 
legislature,  be  adopted  to  take  effect  in  future  and  upon  the  happen- 
ing of  a  contingent  event.'  The  ordaining  clause  of  an  ordinance  has 
been  held,  under  the  circumstances  stated  in  the  note,  not  to  l)e 
essential  to  its  vaUdity,  although  the  charter  contains  a  provision 
requiring  such  a  clause  and  prescribing  the  form,  the  court  consid- 
ering the  provision  to  be  directory  only.' 

§  576.  Mandatory  Requirements  as  to  Procedure.  —  It  may  be  laid 
down  as  a  general  rule,  thai  all  charter  or  statutory  requirements  as 
to  the  method  in  which  an  ordinance  shall  be  introduced,  and  the 
manner  in  which  it  shall  be  considered,  are,  when  reasonably  cal- 
culated  to  induce  deliberation,   mandatory   in   their  nature,  and 

*  Jacksonville  v,  Ledwith,  26  Fla.  Darby  v.  Crowland,  38  Upper  Can.  Q.  B. 
163,  212;  People  v.  Mount,  186  111.  338;  Lewis  v.  Gty  of  Toronto,  39 
560,  568;  Quinette  v.  St.  Louis,  76  Mo.  Upper  Can.  Q.  B.  343.  The  power  to 
402.  See  also  Biggar's  Mun.  Manual  make  by-laws  or  ordinances  necessarily 
(Canada,  1900),  46.  supposes  the  power  to  enforce  tliem  by 

*  Baltimore  v.  Clunet,  23  Md.  449;  pecuniary  penalties,  competent  and 
Northern  C.  R.  Co.  v.  Baltimore,  21  Md.  proiwrtionaole  to  the  offence.  In  con- 
93 ;  State  v.  Kirkley,  29  Md.  85 ;  Rush-  struing  a  bv-law,  &c.,  the  court  will  look 
ville  r.  Rushville  Nat.  Gas  Co.,  132  Ind.  at  the  whole  of  it,  to  ascertain  its  niean- 
575,  579,  quoting  text;  Bradley-Ram-  ing,  and  construe  one  part  with  another 
sey  Lumber  Co.  v.  Perkins,  109  La.  317,  or  other  parts,  so  as,  if  possible,  to  give 
quoting  text;  ante,  §  69.  See  Troy  v,  full  effect  to  the  whole.  Cameron  and 
Atchison,  Ac.  Railroad  Co.,  13  Kan.  East  Nissouri,  In  re,  13  Upper  Can.  Q. 
70;  ^ante,  §  557,  note.  Another  com-  B.  190;  Biggar's  Mun.  Manual  (Can- 
mon  but  erroneous  belief  is,  tliat  a  muni-  ada,  1900),  32. 

cipal  council  can  by  order  or  resolution  '  St.  Louis  v.  Foster^  52  Mo.  513. 
do  that  which,  if  done  through  a  by-  The  Supreme  Court  of  Missouri  having 
law  or  ordinance,  would  be  illegal.  Tms  decided  in  the  Pacific  Railroad  v.  Gov- 
it  cannot  do.  No  municipal  council  can  emor  Price,  23  Mo.  353,  and  Cape  Girar- 
do  that  informally  which  it  has  no  deau  v.  Riley,  52  Mo.  424,  tliat  the  va- 
power  to  do  directly  and  formally,  lidity  of  a  statute,  duly  authenticated, 
baniels  v.  Burford,  10  Upper  Can.  Q.  could  not  be  impeached  by  showing  a 
B.  478.  A  by-law,  order,  or  resolution  departure  from  tne  forms  prescribea  in 
which  revives  an  illegal  by-law  is  of  the  Constitution  in  the  passage  of  laws, 
course  itself  illegal.  Canada  Co.  v.  Ox-  applied  the  same  principle  to  the  paA- 
ford,  9  Upper  Can.  Q.  B.  567.  An  order  sage  of  ordinances.  Therefore,  al- 
or  resolution  duly  signed  and  sealed  is  though  the  charter  reauired  that  the 
virtu^y  a  by-law  or  ordinance,  but  Bt3rle  of  ordinances  shall  be,  "Be  it  or- 
many  orders  and  resolutions  pass  by'  dained^''  &c.,  yet  this  is  directory;  and 
mere  vote,  without  being  thus  authen-  omitting  the  enacting  clause  or  using 
ticated.  The  municipal  rules  of  pro-  an  imperfect  enacting  clause,  does  not 
ceecting  generally  require  more  formal  invalidate  the  ordinance.  St.  Louis  v, 
steps  to  be  taken,  in  passing  a  by-law  Foster,  supra.  To  same  effect.  People 
or  ordinance,  than  in  adopting  an  order  v.  Murray,  57  Mich.  396.  Infra,  §  576. 
or  resolution.  Municipal  corporations,  As  to  the  conflicting  decisions  in  respect 
however,  ma^  become  liable  as  wrong-  to  whether  the  forms  prescribed  in  Con- 
doers  for  thin|^  done  bv  direction  of  stitutions  to  be  observed  in  the  enact- 
the  councils  without  by-laws.  Croft  v.  ment  of  laws  are  imperative  or  directory 
Peterborough,  5  Upper  Can.  C.  P.  35;  only,  see  Cooley,  Const.  Lim.,  chap.  vi. 
Nevill  V,  Ross,  22  Upper  Can.  C.  P.  487; 
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must  be  complied  with.  Among  statutory  requirements  of  this 
nature  are  provisions  that  all  ordinances  shall  be  read  three  times 
l>efore  their  final  passage,  and  that  no  ordinance  shall  pass  at  the 
same  meeting  at  which  it  is  introduced.  These  provisions  are  man- 
datory, and  an  ordinance  which  is  passed  without  complying  with 
them  is  void.*     Under  a  requirement  that  no  by-law  or  ordinance 

^  Swindell  v.  State,  143  Ind.  1«53;  ings  may  be  at  adjourned  meetings  and 
Homer  v.  Rowley,  51  Iowa,  (520;  New  tliat  three  general  meetings  of  the 
Orleans  v.  Brooks,  36  La.  An.  64 1 ;  council  are  not  intended.  Cutcomp  r. 
State  V.  liergen,  33  N.  J.  L.  39;  Cowen  IJtt,  60  Iowa,  156.  But,  on  the  other 
V.  Wildwood,  60  N.  J.  L.  365;  Dan\'ille  liaud,  followiiig  the  rule  that  an  ad- 
V.  Shelton,  76  Va.  325.  When  the  joumed  meeting  is  only  a  continuation 
charter  of  a  city  does  not  regulate  the  of  the  stated  meeting  of  wliich  it  is  an 
mode  of  proceaurc  to  be  observed  in  adjournment,  it  lias  been  held  that 
the  adoption  of  an  ordinance  by  the  when  the  statute  provides  that  the 
council,  but  has  committed  the  power  ordinance  cannot  be  passed  at  the  same 
or  authority  so  to  do  to  the  council  meeting  at  which  it  is  introduced,  it 
itself,  which,  pursuant  thereto,  lias  pre-  cannot  oe  passed  at  an  adjourned  ses- 
scribed  by  ordinance  an  essential  and  sion  of  sucli  meeting.  Flood  v.  Atlan- 
salutary  rule  as  to  the  procedure,  tic  City,  63  X.  J.  L.  530.  See  further, 
mandatory  and  prohibitory  in  its  pro-  Index,  Corporate  Meetings. 
visions,  such  as  one  requiring  three  read-  When  the  charter  proxided  that 
ings  before  passage,  that  no  ordinance  ''no  ordinance  shall  pass  both  boards 
shall  be  passed  at  the  same  meeting  at  on  the  same  day,**  it  was  held  that  the 
which  it  was  introduced,  and  that  these  passage  of  ordinance  by  both  houses  on 
rules  can  only  be  suspended  by  a  two-  same  day  did  not  render  it  invalid,  if 
thirds  vote,  an  ordinance  passed  with-  it  was  reconsidered  and  again  passed  in 
out  compliance  with  the  rules,  and  house  where  it  originated  on  subse- 
without  suspension  thereof  by  the  nee-  quent  day.  Specht  v.  Louisville.  22 
essary  vote,  is  void,  in  the  same  manner  Ky.  Law  Rep.  699 ;  58  S.  W.  Rep.  607; 
as  if  the  charter  had  prescribed  these  Oswald  v.  Gosnell,  21  Ky.  Law  Rep. 
requirements.  Swindell  v.  State,  143  1660;  56  S.  W.  Rep.  165.* 
Ind.  153,  169.  Under  the  statutory  Under  a  statutory  reciuirement  that 
requirement  that  ordinances  shaU  he  a  proposed  ordinance  shall  be  referred  to 
read  three  times  before  passage,  it  is  not  a  cmnmiUee  before  consideration  by  the 
necessary  tliat  the  ordinance  should  be  council,  a  reference  of  a  proposed  or- 
read  at  length  three  separate  times,  dinance  to  the  "committee  of  the 
It  may  be  read  by  its  title  for  at  least  whole,"  and  consideration  by  the  coun- 
one  of  the  three  readings.  The  court  cil  sitting  as  such  committee,  section 
reached  this  conclusion  by  analogy  to  by  section,  is  sufficient.  Hallock  v. 
the  practice  in  the  legislature.  Ander-  I^banon,  215  Pa.  1. 
son  V.  Camden,  58  N.  J.  L.  515,  519.  Statutory  ref^uirements  that  there 
But  if  the  title  does  not  fairly  express  shall  be  three  readings  of  proposed  or- 
the  subject  matter  of  the  ordinance,  it  dinances  on  different  days,  and  other 
is  not  a  sufficient  compliance  with  the  provisions  of  a  similar  nature,  are  fre- 
statutory  re(juirement  to  read  it  the  <]uently  directed  against  .ordinances  of 
first  time  by  its  title.  Bill  Posting  Sign  a  "general"  and  "permanent"  nature. 
Co.  V.  Atlantic  City,  71  N.  ,J.  L.  72.  It  has  been  lield  that  an  ordinance 
Where  the  law  required  the  reading  of  granting  a  franchise  to  constriui  and 
the  ordinance  on  three  different  days,  a  operate  a  street  railroad  is  a  "by-law  of 
tliird  reading,  after  the  annual  election  permanent  nature "  >^ithin  the  mean- 
and  the  entrance  to  office  of  a  new  mg  of  a  statute  r^iculating  the  en- 
mayor  and  four  new  aldermen,  was  actment  and  publication  of  by-laws, 
held  to  be  a  sufficient  compliance  with  State  v.  Omaha  &  C.  B.  R.  &  B.  Co., 
it.  McGraw  r.  W^hitson.  69  Iowa,  348.  113  low^a,  30.  An  ordinance  to  con- 
On  the  ciuestion  whether  the  sepa-  demn  property  for  the  opening  and  ex- 
rate  readings  may  be  at  adjourned  meet-  tension  ot  a  street  is  also  to  be  regarded 
ings  the  decisions  are  not  harmonious,  as  an  ordinance  of  a  permanent  nature. 
It  has  been  held  that  the  separate  read-  Campbell  v.  Cincinnati,  49  Ohio  St.  463. 
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shall  be  passed  at  the  same  meeting  at  which  it  is  introduced,  it  has 
been  held  that  an  ordinance  introduced  at  a  previous  meeting  can- 
not be  amended  in  substantial  and  material  respects  and  adopted 
at  the  same  meeting  at  which  it  was  materially  amended.  An  ordi- 
nance when  put  on  its  final  passage  should  be  the  same  in  substance 
as  that  introduced  or  considered  at  the  previous  meeting.*  When 
the  statutory  provision  that  ordinances  shall  be  read  on  three  differ- 
ent days  permits  the  members  of  the  council  to  dispense  with  the 
rule  upon  a  specified  vote,  the  rule  can  only  be  dispensed  with  by  a 
strict  compliance  with  the  statutory  authority.-  Thus,  where  two 
ordinances  were  reported  for  passage  and  the  requisite  number 
voted  in  favor  of  suspending  the  rule  for  readings  on  different  days, 
and  the  ordinances  were  respectively  passed,  it  was  held  that  the 
statute  required  a  separate  vote  to  suspend  the  rules  as  to  each 
ordinance,  that  the  vote  suspending  the  rules  as  adopted  applied 
only  to  the  first  ordinance,  and  that  the  second  was  not  legally 
adopted.'  Another  statutory  requirement  as  to  the  manner  in 
which  ordinances  shall  be  considered  and  adopted  which  is  man- 
datory in  its  nature  is  the  requirement  that  before  adoption  the 
ordinance  shall  be  published^ 

But  a  resoltUion  declaring  a  street  im-  ing  the  passage  of  any  ordinance  at  the 
provement  to  be  necessary,  required  same  session  at  whicn  it  is  introduced, 
to  be  published  and  adopted  as  a  pre-  except  by  the  unanimous  consent  of  all 
liminary  to  an  ordinance  directing  the  the  members  of  the  council  present, 
improvement  to  be  made,  makes  no  held  to  require  only  a  unanimous  con- 
provision  for  the  future,  prescribes  no  sent  to  a  vote  upon  its  passage,  and 
rule  of  conduct  or  duty,  and  simply  not  a  unanimous  vote  in  favor  of  the 
declares  an  existing  fact,  and  is  not  of  a  ordinance.  State  v.  Priester,  43  Minn, 
general  or  permanent  nature,  within  373.  In  North  Platte  v.  North  Platte 
the  meaning  of  a  statute  requiring  three  Water  Works  Co.,  56  Neb.  403,  the 
separate  readings  of  such  ordinances,  court  construed  a  statutory  provision 
Uppington  v.  Oviatt,  24  Ohio  St.  232.     that,  ordinances  should  be  react  on  three 

*  So.  Jersey  Tel.  Co.  v.  Woodbury,  dififerent  days,  unless  three-fourths  of 
73  N.  J.  L.  276;  Cowen  v.  Wildwood,  ^  council  should  dispense  with  the  rule, 
60  N.  J.  Law,  365 ;  State  v.  Bergen,  33  as  reauiring  merely  the  consent  of  three- 
N.  J.  L.  39  (distinguished  from  State  v.  fourtns  of  the  quorum  of  the  council 
Jersey  City,  26  N.  J.  L.  444,  448,  where  present  and  acting.  Accordingly  where 
the  variance  was  inunaterial) ;  State  the  council  provided  for  by  charter 
V.  Jersey  City,  34  N.  J.  L.  390;  People's  consisted  of  six  members,  of  whom  one 
Gaslight  Co.  v.  Jersey  City,  46  N.  J.  L.  had  resigned  and  another  was  absent, 
297.  But  mugre  as  to  the  rule  stated  in  it  was  held  that  a  vote  of  the  remaining 
the  text  where  the  amendment  is  ger-  four  to  8usp)end  the  rule  was  sufficient, 
mane  to  the  original  ordinance  and  does  See  also  to  the  same  general  effect, 
not  change  its  purpose  or  object.  Atkins  v.  Phillips,  26  Fla.  281. 

»  Homer  v.  Rowley,  51  Iowa,  620;  *  State  v.  Hobokcn,  38  N.  J.  L.  110; 
Griffin  V.  Messenger,  114  Iowa,  99;  Rutgers  College  Athletic  Assoc,  v.  New 
Swindell  v.  State,  143  Ind.,  153;  New  Brunswick,  55  N.  J.  L.  279;  In  re 
Concord  Board  of  Education  v.  Best,  Douglass,  46  N.  Y.  42;  In  re  Phillips, 
52  Ohio  St.  138.  152.  60  N.  Y.  16;   In  re  Little,  60  N.  Y.  343 ; 

*  Bloom  V,  Xenia,  32  Ohio  St.  461 ;  In  re  Anderson,  60  N.  Y.  457;  Quint  v. 
Campbell  t;.  Cincinnati,  49  Ohio  St.  463.  Merrill.  105  Wis.  406;  Herman  v. 
K  provision  of  a  city  charter  proliibit-  Oconto,   100  Wis.  391.     Construction 
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§  377.  "  Only  One  Object  which  shall  be  expressed  in  the  Title.*'  — 
We  have  seen  above  that  a  constitidionai  prohibition  against  the 
euactment  of  special  legislation  only  restricts  the  legislature  in  the 
enactment  of  faws  affecting  municipal  affairs  and  in  nowise  affects 
the  municipality  in  exercising  or  not  exercising  the  power  with 
which  it  is  lawfully  invested  by  the  enactment  of  ordinances  or 
otherwise.^  Constitutional  provisions  that  "no  hiU  shall  contain 
more  than  otie  object  which  shall  be  clearly  expressed  in  its  title"  are 
also  limited  to  State  legislation  and  have  no  application  to  municipal 
ordinances.^  But  although  the  constitutional  provision  does  not 
apply  to  or  affect  the  enactment  of  ordinances,  a  requirement  in 
the  same  language  is  frequently  imposed  by  statutory  enactment. 
This  statutory  requirement  is  mandatory  in  its  nature  and  must  be 
complied  with.^    But  although  this  requirement  is  mandator}"  in  its 

of  statutory  provision  requiring  pre-  dinance  "shall  be  published  at  least  as 

vious  publication.    Douglass,  In  re,  46  many  as  ten  days  before  the  adoption 

X.  Y.  42;  N.  Y.,  &c.  School,  In  re,  47  of  such  ordinance"  held  to  be  complied 

N.   Y.   55G;   Dubuque  v.  Wooton,   28  with  bjr  one  publication  at  least  ten 

Iowa,  571.  days  prior  to  adoption.     Smith  v.  At- 

Where  a  statute  re(iuired  pubUca-  lanta,  123  Ga.  877.      See  Index,  £2eo- 

tion  of  tfie  ordinance  between  the  second  tions;  Notice, 

and  third  rcadinga,  it  was  held  that  the  *  Ante,  §  166. 

ordinance  could  not  be  amended  in  a  ^  Ex  parte  Haskell,   112  Cal.  412; 

material  respect  after  publication,  and  Scanlon    v,    Denver,    38    CJolo.    401; 

then  passed  without  republication;  the  Chicago  Union  Traction  Co.  v.  Chicago, 

statute  contemplates  publication  sub-  207  111.  544;   Harris  r.  People,  218  lU. 

stantially  in  the  form  in  which  the  or-  439;    Green  v.   Indianapolis,  25   Ind. 

dinance    is    finally     enacted,    and     if  490;    Humboldt  v.   McCoy,   23   Kan. 

amended  in  a  mat^jrial  respect,  after  249;    Topeka  v.  Raynor,  61  Kan.  10; 

it  has  been  published,  it  must  be  repub-  Tuggles  v.  Commonwealth   (Ky.).  100 

lished  before  adoption.    State  v.  New-  S.  W.  Rep.  235;   St.  Loub  v.  WcitzcU, 

ark,  30  N.  J.  L.  303.    See  also  Rutgers  130  Mo.  600.    See  Index,  Charter;  TiOe. 

College  Atliletic  Assoc,  v.  New  Bruns-  •  Stebbins  v.  Mayer,  38  Kan.  573; 

wick,  55  N.  J.  L.  279.     But  compare  Missouri  Pacific  R.  Co.  ».  Wyandotte, 

East  Orange  v.  Richan.ison,  71  N.  J.  L.  44  Kan.  32.  In  Ohio,  it  has  been  pointed 

458.     Where  a  statute  recjuired  that  out  that  although  the  courts  of  that 

no  vote  shall  be  taken  upon  an  assess-  State  construe  the  constitutional  re- 

ment  onlinance,  or  resolution  until  it  quiremcnt  that  each  statute  shall  em- 

lias  been  publislied  three  days,  a  reso-  brace  but  one  subject  which  shall  be 

lution  passed  without  such  prior  pub-  expressed  in  its  title  to  be  directoiy 

lication     was     hold     illegal    and    the  only,  yet  inasmuch  as  niunicipal  cor- 

assessmcnt  voted  upon  it  void.     In  re  porations  are  the  creatures  of  legisla- 

Sniith,  52  N.  Y.  526.    When  publication  tive  enactment  and  have  no  authority 

has  in  fact  been  duly  made,  the  fact  that  outside  of  that  expressly  conferred  on 

the  council  had  no  proof  of  the  pubh-  them  or  necessarily  implied,  a  statutory 

cation   and   made    no    record   tnon»of  requirement  that  an   ordinance  sliall 

when  it  pas.so<l  the  ordinance  does  not  embrace  but  one  subject,  which  sliall 

affect  its  validity  in  the  absence  of  any  be  expressed  in  its  title,  is  mandatory 

statutory  requirement  of  such  proof  or  and  must  be  complied  with.    Bloom  r. 

record.    The  publication  can  be  proved  Xenia,  32  Ohio  ht.  461 ;    Campbell  v. 

aliunde  the  recortl  in  tlie  absence  of  a  Cincinnati,    49    Ohio     St.    463,    474; 

charter   proxision     to    the    contrary.  HefTner  v.  Toledo,  75  Ohio  St.  413. 

Barr  v.  New  Bnms>a'ick,  58  N.  J.   L.  Where  the  title  clearly  indicates,  and 

255,   260.      A   charter  proxdsion  that  the  ordinance  actually  contains,  two 

notice  of  the  introduction  of  an  or-  separate  and  distinct  subjects  haviqg 
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nature,  it  has  also  been  said  that  sound  policy  and  legislative  con- 
venience dictate  a  liberal  construction  of  the  title  and  subject  matter 
of  ordinances;  the  generality  of  the  title  is  not  a  valid  objection  to 
the  validity  of  the  ordinance  so  long  as  it  is  not  made  to  cover  legis- 
lation incongruous  in  itself.*  In  considering  whether  the  ordinance 
violates  the  statutory  requirement,  it  must  be  examined  in  the  light 
of  the  mischief  which  the  statute  was  intended  to  prevent  and  not 
upon  the  mere  form  of  the  enactment.'  This  requirement,  as  in 
the  case  of  the  similar  constitutional  requirement,  is  intended  to 
prevent  the  uniting  in  one  ordinance  of  diverse  subjects  or  measures 
and  effecting  its  passage  by  uniting  in  its  support  all  those  in  favor 
of  any,  and  to  prevent  the  adoption  of  ordinances  by  the  votes  of 
councilmen  ignorant  of  the  contents.^  Matters  of  detail  need  not 
be  specified  in  the  title,  nor  is  it  necessary  that  the  title  should  con- 
tain a  catalogue  of  all  the  powers  intended  to  be  bestowed.* 

no    necessary    connection    with    each  hibiting  the  op)ening  of  licensed  saloons 

other,  the  ordinance  is  void  in  toto.  oq  the  Sabbath.     It  was  held  that  the 

Missouri   Pac.   R.   Co.   v.   Wyandotte,  ordinance  did  not  violate  the  statutory 

44  Kan.  32.  prohibition.     Duluth  v.  Abrahamson, 

*  St.  Louis  V.  Liessing,  190  Mo.  464 ;  96  Minn.  39.  See  further  as  to  ordi- 
St.  Louis  V.  Grafeman  Dairy  Co.,  190  nances  regulating  the  sale  of  intoxicat- 
Mo.  492.  See  also  Bergman  v.  St.  ing  Uquors,  St.  Anthony  v.  Brandon, 
Louis,  L  M.  &  S.  R.  Co.,  88  Mo.  678,  10  Idaho,  205.  "An  ordinance  to 
684.  prohibit  the  carr>'ing  or  exhibiting  of 

'  HefTner    v,  Toledo,   75    Ohio  St.  deadly  weapons "  held  to  embrace  only 

413.  one  subject,  which  was  sufficiently  ex- 

*  Bergman  v,  St.  Louis,  L  M.  &  S.  R.  pressed  in  its  title.  Ocean  Springs  v, 
Co.,  88  Mo.  678;  Heffner  r.  Toledo,  75  Green,  77  Miss.  472.  An  ordinance 
Ohio  St.  413;  State  v.  Calloway,  11  providing  that  all  ofifences  made  mis- 
Idaho,  719;  Seattle  v.  Barto,  31  Wash,  demeanors  under  the  State  laws  shall 
141.  be   violations   of  the   municipal   laws 

*  State  V.  Calloway,  11  Idaho,  719;  contains  only  one  subject.  Winfield 
Belle  V.  Glenville,  27  Ohio  ttr.  Ct.  181,  v.  Jackson,  89  Miss.  272;  42  So.  Rep. 
17  Ohio  Cir.  Dec.   181;    Louisville  v.  18.^. 

Wehmhoff,  116  Ky.  812.     In  State  v.  In  St.  Louis  v.  Wetzell,  130  Mo.  600, 

Wells,  46  Iowa,  662,  the  title  of  an  an  ordinance  entitled  "An  ordinance 

ordinance    was:     **An    ordinance   de-  regulating   the    keeping,   storing,  and 

scribing  and  defining  punisliment  for  handling  and  licensmg  the  removal  of 

certain  ofifences.*'     The  ordinance  de-  garbage,  grease,  oflFal,  and  other  refuse 

fined  and  prescribed  the  punishment  matter  composed  of  either  animal  or 

for    twenty-six    offences,  and  it  was  v^etable    matter,"   and    repealing  a 

contended  that  it  had  as  manv  sub-  prior  ordinance  on  the  same  subject, 

jects.       Beck,     J.,     said:     **This     is  and  prescribing  penalties  for  the  vio- 

clearly  a  mistake.    The  subject  of  the  lation  thereof,  and  fixing  a  licensee  tax 

ordinance  is  offences  against  the  city,  on  vehicles  used  for  the  removal  of 

The  one  subject  is  composed  of  many  garbage,"  was  held  to  relate  only  to 

parts."     Ordinance  to  prevent  cattle  garbage  and  offal,  and  not  to  violate 

nmning  at  large  in  the  cit^  sustained  the    statutory    prohibition    against    a 

as  embracing  only  one  subject,  all  the  multiplicity    of    subjects.      Ordinance 

provisions  being  germane  to  the  sub-  held  to  be  germane  to  tlie  one  subject 

ject    named.      Paducah   v.    Ragsdale,  of  regulating  the  business  of  vending 

122  Ky.  425:    92  S.  W.^  Rep.    13.     A  milk  and  cream  and  not  to  contravene 

city  ordinance  was  entitled  "Sale  of  the  statutory  direction.     St.  Louis  v. 

intoxicating  litjuors."    The  body  of  the  Liessing,   190  Mo.  464.     In  Weber  v. 

ordinance  embraced  a  pro\nsion  pro-  Johnson,  37  Mo.  App.  601,  an  ordi- 
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§  578.  Approval  of  Mayor.  —  In  the  absence  of  any  statutory  or 
charter  requirement,  the  approval  of  the  mayor,  or  his  assent  or  con- 
currence in  the  enactment  of  an  ordinance,  is  not  essential.'  But 
where  by  the  charter  the  mayor  is  part  of  the  law-making  power,  his 
concurrence  in  legislative  action  is  essential  to  its  validity.'  When 
the  charter  requires  the  ordinance  to  be  submitted  to  the  mayor 
for  his  approval  or  disapproval,  the  ordinance  must  either  be  ap- 
proved by  him,  or  passed  over  his  veto  in  the  prescribed  manner.' 

nance  which   provided   for  both   the  672.    SeealsoMorton  v.  Brodeiick,  11^ 

grading  and  paving  of  an  alley  was  up-  Cal.  475. 

held  as  relating  to  but  one  subject.  '  Saxton  v.  Beach,  50  Mo.  488;  Sax* 

In  Seattle  v.  Barto,  31  Wash.  141,  ton  t;.  St.  Joseph,  60  Mo.  153 ;  therefore 

the  ordinance  was  entitled  ''An  ordi-  a  resoltUion  without  the  mayor's  si^pa- 

nance  to  license  and  reflate  certain  ture  ordering  local  improvements  is  a 

trades  and  occupations  in  the  city  of  nullity.     /&.;   Irvin  v.  Devors,  65  Mo. 

Seattle,  providing  penalties  for  the  vio*  625.    The  act  of  a  mayor  in  announcing 

lation  thereof,  ana  repealing  all  ordi-  that  a  motion  is  lost  does  not  amount  to 

nances  inconsistent  tnerewitli."    The  an  adjudication,  so  as  to  prevent  its 

ordinance  contained  provisions  relat-  being  attacked  collaterally.     Charitoo 

ing  to  the  licensing  and  regulating  of  v,  Holliday,  60   Iowa,  390,  391;    ante, 

various  trades  and  occupations,  amon^  §  514  et  seq. 

which  were  auctioneers,  second-hand  '  Creighton  v.  Manson,  27  Cal.  613 
dealers,  bill-posters,  hotel  runners,  per-  Eisenhutn  v,  Ackerson,  105  Gal.  87 
sons  engaged  in  the  temporary  sale  of  Pollok  v.  San  Diego,  118  Gal.  593, 
goods,  and  pawnbrokers.  It  was  held  New  York  &  N.  E.  R.  Go.  v.  Water- 
that  it  contained  only  one  subject  buiy,  35  Conn.  19;  Jacksonville  v. 
which  was  sufficiently  expressed  in  its  Ledwith,  26  Fla.  163,  195;  Pensacola 
title.  V.  Southern  Bell  Tel.  Co.,  49  Fla.  161; 

In  Cantnl  v.  Sainer,  59  Iowa,  26,  Terre  Haute  &  I.  R.  Co.  v,  Voelker,  129 

an  ordinance  was  entitled  ''Regulating  111.  540,  549;    Heins  v.  Lincoln,  102 

the  use  and  sale  of  intoxicating  liquors."  Iowa,  69 ;  Cliicago,  R.  I.  &  P.  R.  Co.  v. 

In  fact  the  subject  of  the  ordinance  was  Council  Bluffs,  109  Iowa,  425;   Stuts- 

entirely  prohibitory^,  and  it  was  held  to  man  v.  Mc  Vicar,  111  Iowa,  40;  Altman 

beinvahd  as  violating  the  statutory  re-  v.  Dubuque,  111  Iowa,  105;    Moore  v. 

quirement.    An  ordinance  first  vacated  Perry  City  Council,  1 19  Iowa,  423,  428 

an  alley  and  then  granted  the  vacated  Breaux's  Bridge  t\  Dupuis,  30  La.  An 

land  to  a  private  [>er8on.    It  was  held  1105;    New  Iberia  v.  Sloes  Hotel  Co. 

that  the  ordinance   did  not  relate  to  112  La.  525;   Baar  v.  Kirby,  118  Mich 

more  than  one  subject,  its  object  be-  392;    State  v.  Darrow,  65  Minn.  419 

ing  to  transfer  the  title.    Dempsey  v.  State   v.    Butler,    178   Mo.    272,   340 

Burlington,  66  Iowa,  687.  Cape  Girardeau  v.  Fougeu,  30  Mo.  App 

»  McDonald  v.  Dodge,  97  Cal.  112;  551;  State  v.  Newark,  25  N.  J.  L.  399 

Jacobs  V.  San  Francisco,  100  Cal.  121,  Booth  v.  Bayonne,  56  N.  J.  L.  268 

131,135;  Mortonv.  Broderick,  USCal.  Wilson  v.  Trenton,  56  N.  J.  L.  469 

475;  Harrison  V.  Roberts,  145  Cal.  173;  Mittag  v.  Park  Ridge,  61  N.  J.  L.  151 

Becker  v,   Henderson,    100   Ky.   450;  153;  Pierson  r.  Dover,  61  N.  J.  L.  404 

State   V.    Armstrong,    54    Minn.    457 ;  Hendrickson  t>.  Point  Pleasant,  65  N.  J. 

Burlington  v.  Dennison,  42  N.  J.  L.  165.  L.  535;  Dey  v.  Jersey  City,  19  N.  J.  Eq, 

See   also   Sacramento    Paving   Co.    v.  412;    People  v,  Schroeder,  76  N.  \ 

Anderson,  1  Cal.  App.  672;  Martindale  161;    Walcutt  v.  Columbus,  27  Ohio 

V.   Palmer,   52    Ind.   411,   cited  infra,  ttr.  Ct.  238;  17  Ohio  Cir.   Dec.  238 

\s  to  signing  and  reconling  ordinances  Ladd  v.  East  Portland,   18  Or^g.  87 

see  infra,  §  607.    In  California,  a  statu-  Babbidge   v.    Astoria,    25   Oreg.    417. 

tory  enactment  recjuiring  the  mayor's  Kepner  v.  Commonwealth,  40  Pa.  St. 

approval  of  resolutions  has  no  applica-  124;   Wain  v.  Philadelphia,  99  Pa.  St. 

tion  to  a  city  which  is  working  under  330. 

a    freeholder's    charter.     Sacramento  It  is  the  approval  or  disapproval  of 

Paving  Co.  v.  Anderson,   1  Cal.  App.  the  mayor  in  office  at  the  time  when  the 
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It  has  been  said  that  in  this  country  the  absolute  veto  is  unknown ; 

the  qualified  or  limited  veto  is  all  that  an  executive  has/  In  other 
words,  the  vesting  of  the  mayor  with  power  to  disapprove  an  ordi- 
nance is  intended  to  induce  due  consideration  and  to  prevent  haste 
and  inconsiderate  action,  and  upon  disapproval,  the  council  usually 
has  the  power  to  pass  the  ordinance  over  his  veto.  In  approving 
or  disapproving  the  ordinance,  the  mayor  must  comply  ^ith  the 
requirements  of  the  statute  or  charter.^     Thus,  when  the  statute 

ordinance  is  passed  by  the  council  that  O'Maliy    v.    McGinn,    53    Wis.     353 ; 

is  required,   liis  successor  in  office  has  Saleno  v.  Neosho,  127  Mo.  627,  636. 

no  authority  to  approve  or  veto  the  See  also  State  v.  Byrne,  98  Wis.  16,  21. 

ordinance.     Altman  v.  Dubuque.  Ill  Sufficiency  of  proof  to  establish  au- 

lowa,  105,  1 12.    Bonds  of  a  city  signed  thority  of  acting  mayor  to  sign  ordi- 

by  an  ex>mayor  held  invalid.    Coler  v.  nance.    Seattle  v.  Doran,  5  Wash.  482. 

diebume,  131  U.  S.  162.  See  post,  chap-  Injunction  does  not  lie  to  prevent 

teron  Municipal  Bonds.   Where,  &|/mM-  the  mayor  from  signing  an  ordinance 

take,  the  date  of  approval  by  the  mayor  even  wnen  the  intend^  ordinance  is 

was  entered  as  of  a  day  prior  to  the  a  repeal  of  one  under  which  a  valid 

passage  of  an  ordinance,  it  was  held,  contract  has  been  entered  into.    New 

m  a  suit  to  collect  a  tax  under  the  ordi-  Orleans  El.  R.  Co.  v.  New  Orleans,  39 

nance,  that  as  all  other  requisites  had  La.  An.  127.    See  Index,  Equity;   In- 

been  complied  with  and  no  one's  rights  junction. 

had  been  prejudiced,  the  validity  of  *  Per  Lathrop,  J.,  in  Lowell  v.  Dad- 

the  ordinance  was  not  affected.    Allen-  man,  191  Mass.  370,  371. 

town  V.  Grim,  109  Pa.  St.  113.    If  the  *  Under  a  statutory  provision  that 

original   ordinance   has  been   lost   or  every '  ordinance  shall  be  sent  to  the 

destroyed  parol  evidence  is  admissible  mayor,  '^who  shall  either  approve  it, 

to  prove  the  signing  of  the  ordinance,  in  which  case  it  shall  become  operative 

Knight  V.  Kansas  City,  St.  J.  &  C.  B.  R.  and  effectual,  or  disapprove  it,  m  which 

Co.,  70  Mo.  231;    Seattle  v,  Doran,  5  case  he  shall  return  it,"  an  affirmative 

.Wash.  482.    If  the  mayor  requests  the  act  of  approval  by  the  mayor  by  written 

council   to   reconsider   the   ordinance,  declaration  over  his  signature  is  es- 

at  the  same  time  suggesting  certain  sential  to  the  validity  of  the  ordinance ; 

amendments,  this  request,  in  the  ab-  and  the  fact  that  by  custom  ordinances 

sence  of  a  statutory  authority  therefor,  not  disapproved  have  been  treated  as 

does  not  affect  in  any  way  or  relieve  approved  is  not  sufficient  to  give  them 

him  from  his  duty  of  approving  or  dis-  validity.    New  York  &  N.  E.  R.  Co.  v. 

approving  the  ordinance.     Kittinger  v.  Waterbury,  35  Conn.  19.    To  the  same 

Buffalo  Traction  Co.,  160  N.  Y.  377,  effect,    In    re    Standiford,   5    Mackey 

383.    If  the  ma^ar  is  absent  and  another  (D.  C),  549. 

is  appoirUed  acting  mayor,  or  mayor  pro  In  Baar  v.  Kirby,  118  Mich.  392,  it 

tem,,  and  as  such  presides  at  the  meet-  was  held  that  a  statutory  provision 

ing  of  Uie  council,  the  acting  mayor  or  that   the  mayor  should   within   thrc^e 

mayor  pro  tem.  is  not  thereby  vested  days  "lodge  in  the  office  of  the  city 

witn  the  power  to  approve  or  disap-  clerk"  his  veto  of  any  resolution  or 

prove  an  ordinance  in  the  absence  of  ordinance,  was  complied  with  by  de- 

a  statutory  provision  to  that  effect,  hvering  it  within  the  prescribed  time 

Moore  v.  Perry  City  Council,  1 19  Iowa,  to  the  city  clerk  in  person  for  filing  in 

423,   429.     See   also   Leavenworth   v.  his  office,  the  clerk's  office  being  closed 

Douglass,  3  Kan.  App.  67;   Babbidge  at  the  time.     It  has  been  helcfthat  a 

V.  Astoria,  25  Oreg.  417.    But  if  the  provision  that  the  ordinance  shall  be 

charter  authorizes  the  president  of  the  returned  to  the   branch   of  the   city 

council  to  discharge  all  the  duties  of  council  where  it  originated  is  only  di- 

the   mayor    during    his   absence,    the  rectory  in  its  nature  and  that  a  return 

signature  of  the  president  is  sufficient  of  the  ordinance  to  the  wrong  branch 

approval  of  the  ordinance,  if  it  appears  with  the  mayor's  disapproval  does  not 

that  the  mayor  was  out  of  the  city  affect   the   mayor's   veto.     Common- 

when     the     ordinance     was     passed,  wealth  v.'Fitler,  136  Pa.  129.     Where 
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requires  the  mayor,  if  he  disapprove  an  ordinance,  to  return  it  with 
his  objections  in  writing,  a  message  returning  the  ordinance  disap- 
proved without  stating  any  objection  to  it  is  not  a  valid  exercise  of 
the  veto  power.*  Usually  the  mayor  is  required  to  exercise  his 
power  to  approve  or  disapprove  an  ordinance  within  a  specified 
time  after  the  ordinance  has  been  "presented"  to  him.  This  pro- 
vision implies  a  personal  presentation  to  the  mayor  in  order  to  make 
the  limit  of  time  operative.  I.<eaving  the  ordinance  with  a  clerk  in 
the  mayor's  oflSce,  in  the  absence  of  the  mayor,  is  not  a  presentation 
to  him  within  the  meaning  of  this  charter  or  statutory  requirement' 
If  the  mayor  has  disapproved  an  ordinance,  tlie  reconsideration  which 
is  given  by  the  council  must  be  of  the  particular  ordinance  which 
has  been  disapproved.  Upon  the  exercise  of  the  mayor's  veto 
power,  the  council  cannot  pass  an  amended  or  altered  ordinance. 
If  it  attempts  to  do  so,  such  amended  or  altered  ordinance  must  be 
submitted  to  the  mayor  for  his  approval  or  disapproval.*  When  the 
statute,  without  further  provision,  simply  directs  that  the  ordinance 
shall  be  submitted  to  the  mayor  for  his  approval  and  requires  that 
if  he  disapprove  the  same  it  shall  be  returned  to  the  council  within 
a  specified  time,  the  ordinance  takes  effect  in  the  event  of  his  failure 
to  return  it  disapproved  within  the  prescribed  time.* 
The  power  of  the  mayor  to  approve  or  disapprove  an  ordinance  b 

by  statutory  authority  the  ordinance  ner  prescribed  by  the  charter.     The 

was  prepared  by  a  municipal  board  presence  of  the  mayor  during  the  de- 

whicn  submitted  it  to  the  council,  the  liberation  of  the  common  coundl  and 

ordinance  does  not  originate  in  either  an  examination  by  him  of  the  clerk's 

house  and  may  be  returned  by  the  minutes,  by  which  he  is  informed  of 

mayor   approved    or   disapproved    to  the  passage  of  certain  ordinances,  b  not 

either  house.    Baltimore  v.  Gorter,  93  such  a  presentation  to  him  of  the  tir- 

Md.  1.  dinances  as  the  charter  requires.  State 

*  Lowell  V.  Dadman,  191  Mass.  370;  v,  Newark,  25  N.  J.  L.  399.     Where 

Truesdale  v.  Rochester,  33  Hun  (N.  Y.),  ordinances    or   resolutions     have   not 

674.    *'The  reason  why  it  is  necessary  been  submitted  to  the  mayor  for  hit 

that  the  objections  should  be  stated  is  approval  as  required  by  statute,  but 

plain.    It  is  that  the  body  passing  the  have  been  passed  and  recorded  in  the 

order  should  have  an  opportunity  to  minutes  of  the  council  and  signed  by 

weigh  and  consider  the  objections  and  the  mayor  therein,  the  legislature  may 

determine  whether  it  is  riglit  or  wrong."  validate  them  by  enacting  a  statutory 

Per  Lathrop,  J.,  in  Lowell  v.  Dadman,  provision    that   such    resolutions   and 

191  Mass.  370.  ordinances  shall  be  deemed  to  have 

'  Farwcll  v.  Boston,  192  Mass.  15.  been  formally  presented  to,  approved. 

Under  a  cliarter  requirement  that  or-  and  signed  by  him.    State  v.  rfewark, 

dinances  shall,  before  taking  effect,  be  27  N.  J.  L.  185,  196. 
nresenied  to  the  mayor  and  approved  by         '  People  v.  Geneva,  98  N.  Y.  App. 

nim,  or  if  vetoed,  be  passed  again,  and  Div.  383;   State  v.  Newark,  25  N.  J.  £. 

that    on    his    failure    to    return    them  399.  420. 

within   five   days,   they  shall   become         *  Doty  v.  Lyman,   166  Mass.  318; 

operative,    a   literal    compliance   with  Truesdale  v.  Rochester,  33  Hun  (N.  Y.), 

these  provisions  is  essential.    The  onii-  574,  576;    Penn.sylvania  Globe  G.  L. 

n.-.nce  should  be  formally  presented  to  Co.  v.  Scranton,  97  Pa.  St.  538;  Qom- 

ti.f  mayor  at  the  time,  and  in  the  man-  monwealth  v.  Fitler,  1.36  Pa.  129,  142. 
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entirely  separate  and  distinct  from  the  functions  with  which  he 
may  be  vested  as  presiding  officer  of  the  common  council.  The 
fact  that  the  mayor,  as  presiding  officer  of  the  council,  heard 
the  ordinance  read,  put  the  motion  for  its  adoption,  declared  it 
adopted,  and  signed  and  approved  of  the  journal  in  which  it  was 
entered,  is  not  a  compliance  with  a  statutory  requirement  that  the 
ordinance  be  approved  by  him,  or  passed  by  a  specified  majority 
over  his  veto,  and  does  not  dispense  with  his  approval  in  the  manner 
prescribed  by  the  charter.* 

§  579  (310).  Evidence  of  Adoption  of  Ordinances.  —  In  the  ab- 
sence of  required  record  evidence  of  the  passaije  of  an  ordinance,  it  b 
not  competent,  except  possibly  under  pecuUar  circumstances,  to 
establish  its  adoption  by  extrinsic  testimony;  ^  but  where  unanimity 

'  Cordilla  v.  Pueblo,  34  Colo.  293;  confiideration  that  in  this  country  the 
Pensacola  v.  Southern  Bell  Tel.  Co.,  49  mayor  is  not  an  integral  part  of  the 
Fla.  161 ;  Whitney  v.  Port  Huron,  88  corporation,  and  has  only  such  powers 
Mich.  268;  State  v.  Dakota  County  as  are  expressly  conferred  upon  him. 
Dist.  Court,  41  Minn.  518;  Graham  Hence,  although  the  statute  required 
V.  Carondelet,  33  Mo.  262.  See  also  the  mayor  to  sign  the  record  of  the 
Moore  v.  Perry  City  Council,  119  Iowa,  ordinance,  the  court  held  that  his  fail- 
423,  429 ;  State  v.  Newark,  25  N.  J.  L.  ure  to  do  so  did  not  affect  its  validity. 
399,  cited  supra.  But  see  to  the  con-  Biddle,  J.,  said:  **The  doctrine  of  the 
trary  Woodruff  v.  Stewart,  63  Ala.  206.  English  courts  as  to  the  old  corpora- 
But  in  Becker  v.  Washington,  94  Mo.  tions  in  that  country  that  the  mayor 
375,  it  was  held  that  where  the  statute  was  an  integral  part  of  the  corporation, 
pro\ddes  that  no  bUl  shall  become  an  and  that  the  acts  of  the  corporation 
ordinance  until  signed  by  the  president  in  his  absence  were  invalid,  has,  it  is 
of  the  board  and  the  mayor,  and  also  believed,  no  application  to  the  office  of 
that  the  mavor  shall  be  ex  officio  presi-  mayor  in  this  country.  With  us,  the 
dent  of  the  \)oard,  his  signature  of  the  powers  and  duties  of  tlie  mayor  depend 
ordinai)ce  as  mayor  is  sufficient,  al-  entirely  upon  the  provisions  of  the 
though  it  would  be  more  formal  for  charter,  or  the  act  under  which  the 
him  to  have  signed  it  as  president,  and  corporation  is  organized,  and  the  by- 
then  approved  of  it  as  mayor.  In  laws  passed  in  pursuance  of  such  au- 
Moore  v.  Perry  City  Council,  1 19  Iowa,  thority.  Properly  and  primarily,  the 
423,  428,  Deemer,  J.,  said:  ** There  is  powers  and  duties  of  a  mayor  are 
a  broad  distinction  between  a  re-  executive  and  administrative,  and  not 
quirement  that  the  mayor  shall  sign  judicial  or  legislative;  but  other  powers 
ordinances  simply  as  a  means  of  au-  may  be,  and  often  are,  granted  to  liim, 
thentication  and  a  requirement  that  he  and  other  duties  enjoined  upon  him. 
shall  sign  as  an  evidence  of  his  approval.  Whether  the  mayor's  signature  is  es- 
The  fonner  recjuirement  may  well  be  sential  to  the  vahdity  of  an  ordinance 
said  to  be  ministerial  and  directory  depends  upon  the  charter,  or  the  act 
only,  while  the  latter  is  undoubtedly  authorizing  the  organization  of  the 
mandatory,  and  plainly  intended  as  a  corporation,  but,  unless  it  is  made 
check  against  hasty,  unwise,  and  inex-  essential,  it  has  generally  been  held 
pedient  legislation."  merely  directory." 

In  Martindale  v.   Palmer,   52   Ind.  ^  Covington  v.  Ludlow,  1  Met.  (Ky.) 

411,  where  it  was  held  that  under  the  295;    Stewart  v.  Clinton,  79  Mo.  603, 

general  city  law  then  in  force  the  sig-  611;    Lebanon  Light  &  M.  W.  Co.  v. 

nature  of  tfie  mayor  was  not  necessary  Lebanon,    163    Mo.    254,    260,    citing 

to  the  validity  of  an  ordinance,  the  text.    Sec  ante,  §§  554,  557,  note,  561, 

court  arrived  at  this  result  from  the  note;  post,  §  607. 
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is  necessary  to  legal  authority  to  make  an  order,  and  an  cider  is 
entered,  it  will  be  presumed,  when  the  contrary  does  not  appear,  that 
il  was  made  with  the  required  unanimity.* 

§  580  (311).  Motives  for  adopting  Ordinances  not  Snbject  to  Ju- 
dicial Inquiry.  —  It  is  well  settled  that  tlie  judicial  branch  of  the  gov" 
ernment  cannot  institute  an  inquiry  into  tlte  motives  of  the  legisUdive 
department  in  the  eiwctment  of  laws.  Such  an  inquiry  would  not 
only  be  impracticable  in  most  cases,  but  the  assumption  and  exei^ 
cise  of  such  a  power  would  result  in  subordinating  the  legislature  to 
the  courts.^  In  analogy  to  this  rule  it  is  doubtless  true  that  the  courts 
will  not,  in  general,  inquire  into  the  motives  of  the  council  in  passing 
ordinances.'    But  it  would  be  disastrous,  as  we  think,  to  apply  the 

*  Lexington  v.  Headley,  5  Bush  »  Freeport  v.  Marks,  59  Pa.  St.  253; 
(Ky.),    508;     Covin|?ton   v.    Hoyle.    6    Buell  v.  Ball,  20  Iowa,  282  (collateral 


§  1454.  The  final  action  of  a  city  coun-  citing  text;  I-ally  v,  Indianapolis,  149 
cil,  or  other  deliberative  body,  on  any  Ind.  648,  665,  citing  text ;  Downey  v. 
measure,  is  shown  by  its  adjournment  State,  160  Ind.  578,  583,  citing  text; 
thereon,  the  public  promulgation  of  its  Coverdale  v,  Edwards,  155  Ind.  374; 
action,  or  subsequent  proceedinijs  in-  Schmidt  v.  Indianapolis,  168  Ind.  031; 
conxsistent  with  a  purpose  to  review.  80  N.  E.  Rep.  632;  Crowley  v,  Elb- 
Stale  V.  Van  Buskirk,  40  N.  J.  L.  403.  worth,  114  La.  308;  People  v.  Gardner, 
In  IlllrvHn,  a  book  or  pamphlet  con-  143  Mich.  104;  Brown  i».  Cape  Girai^ 
tailing  the  ordinances  of  a  municipa,l  deau,  90  Mo.  377;  Knapp  v.  St.  Louis, 
<orporation  and  purporting  to  be  pub-  156  Mo.  343;  Dreyfus  v.  Loneigan,  73 
lished  by  its  authority,  is  evidence  of  Mo.  App.  330,  346,  citing  text;  Phila- 
the  passage  and  contents  of  the  ordi-  delpliia  v.  Randolph,  4  Watts  &  S. 
iianccs  contiiined  in  it,  and  of  their  (Pa.)  514;  Stull  v.  De  Mattos,  23  Wash, 
legal  publication.  Lindsay"  v.  Chicago,  71,  81,  approving  and  following  text. 
115  111.120;  m/ra,  J  006.  Where  a  See  also  Cronin  v.  People,  82  N.Y.  318, 
record  is  silent  as  to  proceedings  re-  323;  Barhite  v.  Home  Telephone  Co. 
quired  by  law  to  be  taken,  —  as  that  50  N.  Y.  App.  Div.  25.  It  oeing  wdl 
tne  ayes  and  nays  shall  be  called,  —  no  settled  tliat  the  courts  may  decide  upon 
presumption  arises  that  otlier  proceed-  the  reasonableness  of  ordUnances,  tney 
mgs  than  those  mentjioned  in  the  record  vaM  in  general  judge  of  these,  what- 
took  place.  Tracey  v.  People,  6  Colo,  ever  their  purpose,  by  considerine  their 
151.  An  ordinance  v,il\  be  presumed  nature  and  effect,  rather  than  by  in- 
to be  legally  adopted  unless  it  exceeds  stituting  an  inquiiy  into  the  motives  of 
the  legislative  power  of  the  city.  Ex  the  members  of  the  council;  although 
'paTte  Hinklc,  104  Mo.  App.  104.  See  where  the  latter  is  material  and  refo* 
Index,  Records  and  Documents.  When  vant,  it  may  in  the  author's  judgment 
it  is  sought  to  im]:>each  tlie  validity  of  be  done.  Where  power  of  repeal  is  re- 
an  ordinance  on  the  ground  tliat  it  served  in  an  ordinance  granting  a  fran- 
was  not  adopted  in  the  manner  pre-  cliise,  the  court  will  not  pMiss  upon  the 
scribed  by  law,  it  must  appear  affirma-  propriety  of  the  ordinance  of  repeal: 
lively  by  tlie  journal  of  the  council  that  for  the  power  of  ref)eal  does  not  depend 
the  mandatory  requirements  of  the  law  upon  either  the  necessity  of  it,  or  on 
relative  to  the  passage  of  the  ordinance  the  soundness  of  the  reasons  assigped 
li.ive  not  been  obser\'ed.  Portland  v.  for  it.  Southern  liell  Tel.  Co.  v.  Kich- 
Yick.  44  Oreg.  439.  mond,  98  Fed.  Rep.  671. 

*  Cooley,    Const.    Lim.,    186,    187, 
wlicre  many  of  the  cases  are  collected. 
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analogy  to  its  full  extent.  Municipal  bodies,  like  the  directories  of 
private  corporations,  have  too  often  shown  themselves  capable  of 
using  their  powers  fraudulently,  for  their  own  advantage  or  to  the 
injury  of  others.  We  suppose  it  to  be  a  sound  proposition  that  their 
acts,  whether  in  the  form  of  resolutions  or  ordinances,  may  he  im- 
peached  for  fraud  actually  consummated  at  the  instance  of  the  mu- 
nicipality defrauded  and  perhaps  at  the  instance  of  persons  injured 
thereby.* 

§  581  (312).  Same  Subject.  —  Accordingly,  in  Ohio,  in  a  case 
where  the  legislature  chartered  a  gas  company,  reserving  the  power 
of  control,  and  subsequently  empowered  the  city  council  to  regu- 
late the  price  of  gas,  the  court  Considered  the  intention  to  be  to 
limit  the  company  to  a  fair  and  reasonable  price,  and  that  it  must  be 
fairly  exercised;  and  if,  in  the  colorable  exercise  of  the  power,  a 
majority  of  the  members,  for  a  fraudulent  purpose,  combined  to  fix 
the  price  at  a  rate  at  which  they  knew  it  could  not  be  made  and  sold 
without  loss,  their  action  would  not  bind  the  company,  and  in  such 
a  case  their  good  faith,  it  was  held,  might  be  inquired  into.' 

§  582.  Jurisdiction  of  Equity  to  enjoin  Enactment  of  Invalid  Ordi- 
nances. —  The  courts  vrill  not,  as  a  rule,  enjoin  tlie  passage  of  un- 
authorized ordinances  of  a  legislative  character,  and  will  ordinarily 
act  only  when  steps  are  taken  to  make  them  available.  A  court  of 
equity  cannot  properly  interfere  with,  or  in  advance  restrain  the 

»  People  V.  Ciwer,  138  111.  401,  Fletcher  v.  Peck,  6  Cranch,  87;  Du- 
414,  citing  text;  Glasgow  v.  St.  Louis,  buque  Bank  v.  United  States,  1  G. 
107  Mo.  198,  203,  quoting  text;  State  Greene  (Iowa),  553.  The  courts  will 
V.  Gates,  190  Mo.  540,  556;  Kansas  not  inquire,  even  on  the  complaint  of 
City  V.  Hyde,  196  Mo.  498,  506,  quoting  the  State,  into  the  motives  wliich  gov- 
text.  The  groimd  of  relief  in  such  emed  members  of  the  legislature  in  the 
cases  is  fraud  actually  p)erpetrated,  enactment  of  a  law,  or  allow  to  be 
rather  than  an  inc^uiry  into  the  mo-  shown,  for  the  purpose  of  defeating 
lives  of  the  municipal  body.  See  the  operation  of  the  law,  tliat  it  was 
chapter  on  Remedies,  <&c.,  post.  In  passed  bv  fraud,  corruption,  and 
People  V.  Gardner,  143  Mich.  104,  the  bribery  of  the  members.  Wright  v. 
Supreme  Court  of  Michigan  dissented  Defrees,  8  Ind.  298;  followed,  Mc- 
from  the  view  of  the  author  that  an  Culloch  v.  State,  11  Ind.  424,  431; 
ordinance  may  be  attacked  on  the  s.  p.  Sunbury,  &c.  Railroad  Co.  v. 
ground  that  its  passage  was  procured  Coof)er,  33  Pa.  St.  278 ;  Cooley,  Const, 
by  fraud,  and  held  tlmt  evidence  was  Lim.,  135,  136,  186,  208. 
not  admissible  that  an  ordinance  re-  In  such  a  case  as  that  mentioned  in 
lating  to  the  removal  of  garbage  was  the  text,  the  established  doctrine  at 
not  adopted  in  good  faith,  but  for  the  the  present  day  is  that  an  unreason- 
purpose  of  conferring  a  monopoly  on  able  and  confiscatoiy  rate  is  uncon- 
a  concern  to  which  was  granted  the  ex-  stitutional  and  void,  irrespective  of 
elusive  right  to  remove  garbage  from  any  fraudulent  purpose  on  the  part 
the  city.  of  the  members  of  the  legislative  or 

'  State  V.  Cincinnati  Gas  Company,  municipal    body.       See     cliapter    on 

18  Ohio  St.   262,  distinguished  from  Public  Utilities,  post. 
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discretion  of  the  municipal  body  while  it  is  in  the  exercise  of  statu- 
tory or  charter  powers  that  are  legislative  in  their  character."    But 

^  New    Orleans    Water    Works    v.  cil,  87  Ala.  245.     See  also  Des  Moines 

New   Orleans,    164    U.    S.    471,    481;  Gas    Co.    v.    Des    Moines,    44    Iowa, 

McChord  v.  Louisville  &  N.  R.  Co.,  183  505; 

U.  S.  483,  496;  Alpers  v.  San  Fran-  In  Stevens  v,  St.  Mary's  Training 
Cisco,  32  Fed.  Rep.  503;  Murphy  v.  School,  144  111.  336,  the  court,  after  re- 
East  Portland,  42  I'ed.  Rep.  308;  Mont-  f erring  to  the  fact  that  there  are  cases 
gomery  Gas  Light  Co.  v.  Montgomery  wliich  hold  or  seem  to  hold  that  wiiere 
City  Council,  87  Ala.  245;  Chicago  v.  a  municipal  corporation  is  about  to 
Evans,  24  111.  52;  Sheridan  v.  Col\dn,  pass  a  resolution  or  ordinance  which  is 
78  111.  237 ;  Stevens  v.  St.  Mary's  Train-  void  as  being  ultra  vires^  a  court  of 
ing  School,  144  111.  336,  cited  infra,  cliancery  will  enjoin  it  from  so  ddng, 
where  exceptional  cases  are  pointed  and  after  pointin^^  out  that  a  laize 
out;  Roby  v.  Chicago,  215  111.  604,  number  of  the  decisions  which  uphold 
609 ;  Des  Moines  Gas  Co.  v.  Des  Moines,  the  right  of  eqiuity  to  interfere  with  the 
44  Iowa,  505  (distinguishing  People  v.  action  of  mumcipal  corporations  where 
Sturtevant,  9  N.  Y.  263;  Da\ds  v.  such  action  is  m  excess  of  the  l^d 
Mayor,  &c.  of  New  York,  14  N.  Y.  power,  will  be  found  on  examination 
506);  Stubcnrauch  v.  Ncyenesch,  54  to  be  based  upon  facts  which  show  that 
Iowa,  567;  Harrison  v.  New  Orleans,  the  injunctions  were  issued  against  the 
33  La.  An.  222;  State  v.  Judges,  35  officers  or  agents  attempting  to  en- 
La.  An.  1075,  1082 ;  New  Orleans  El.  force  corporate  resolutions,  orainanoes, 
R.  Co.  V.  New  Orleans,  39  La.  An.  127;  by-laws,  or  orders,  said:  "There  are 
Albright  v.  Fisher,  164  Mo.  56;  State  many  decisions  which  hold  in  express 
V.  Gat<js,  190  Mo.  540;  Cape  May  &  and  definite  terms  that  *the  courts 
S.  L.  R.  Co.  V.  Cape  May,  35  N.  J.  Eq.  will  not  enjoin  the  passage  of  unau- 
419;  People  v.  \layor,  &c.  of  New  thorized  oroinances,  and  will  ordinal^ 
York,  9  Abb.  Pr.  (N.  Y.)253;  Wliitney  ily  act  only  when  steps  are  taken  to 
V.  Mayor,  &c.  of  New  York,  28  Barb,  make  them  available'  (1  Dillon  Mun. 
(N.  Y.)  233;  People  v.  Mayor,  &c.  of  Corp.,  4th  ed.,  §  308,  note.  p.  387). 
New  York,  32  Barb.  (N.  Y.)  102;  There  may  be  instances  where  this  re- 
Kadderly  v.  Portland,  44  Oreg.  118;  striction  upon  the  powers  of  the  court 
State  V.  Milwaukee  County  Superior  will  sometimes  be  disregarded,  as 
Ct.,  105  Wis.  651.  See  Index,  Equity;  where  municipal  corporations  are  ex- 
Injunction;  Public  Utilities.  ercising  mere  business  or  ministerial, 

An  injunction  will  not  be  granted  rather  than  legblative,   powers   (Val- 

to  restrain  the   mayor  of  a  city  from  paraiso  v.  Gardner,  97  Ind.  I ;  1  DUl. 

signing  an  ordinance   pavssed   by   the  Mun.  Corp.,  4th  ed.,  §J  473,  474,  927, 

council  purporting  to  rej)eal  a  previous  1048) ;    or  are  wrongfully  disposing  of 

ordinance  and  contract  under  it.    Non  property  held  by  them  as  trustees  for 

constat  that  the  mayor  will  sign  the  the  public  (Milliau  v.  Sharp,  15  Barb. 

ordinance,  or  that  the  council  will  pass  (N.    i.)    193;    Sherlock  v.   Wlnnetka, 

it  over  his  veto  if  returned  unsigned,  59  111.  389) ;    or  are  attempting  to  act 

or  tliat  it  will  become  executory.     It  upon  matters  not  by  their  charters  or 

is  not  until  after  such  ordinance  has  by  the  laws  subject  to  tlieir  jurisdiction 

been  signed  or  become  executory  tliat  (Alpers  v.  San  Francisco,  32  Fed.  Rep. 

its  vahdity  can  be  judicially  contested  503);   or   where   it   appears   tliat  the 

and  determin(Kl.     New  Orleans  El.  R.  mere  voting  on  and  formal  passage  of 

Co.  V.  New  Orleans,  39  La.  An.   127.  a  resolution  or  ordinance  will  instantly, 

A  gas  light  company   which  had  an  without  any  action  or  attempt  to  en- 

un expired    exclusive    franchise    to    use  force  any  right  or  privil^e  under  it, 

the  city  streets  and  to  Ught  the  city  effect  an  irremediable  pnvate  injury 

for  a  term  of  years  was  held,  under  the  (Whitney  v.  Mayor,  &c.  of  New  York, 

principle  stated  in  the  text,  not  to  be  28  Barb.  (X.  Y.)  233).    The  weight  of 

entitled  to  injunction  restraining  the  authority    and    the    tendency    of   the 

passage     of     an     ordinance     for    the  more  recent  decisions  are  in  favor  of 

granting  of  a  conflicting  fniiichise  to  the  position  that  tiie  re-straining  power 

another   company.     Montgomery'   Gas  of  the  courts  should  be  directed  against 

Light  Co.  V.  Montgomery  City  Coun-  the  enforcement  rather  than  the  pas- 
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the  coarts  have  jurisdiction,  at  the  suit  of  a  taxpayer  on  behalf  of 

the  city,  or  at  the  suit  of  a  party  specially  damaged  by  the  passage 

aa^  of  unauthorized  orders  and  reso-  was  a  grant  upon  condition^  and  that 
lutions,  or  ordinances,  by  municipal  even  if  freedom  from  judicial  inter- 
corporations."  fence  or  restraint  by  injunction  be- 
lt has  been  said  that  the  courts  have  longed  to  municipal  legislation,  it 
jurisdiction  to  enjoin  the  passage  of  an  coiud  not  be  that  by  givin/^  to  an  act 
ordinance  which  is  not  within  the  scope  not  legislative  in  its  nature  the  form  of 
of  the  powers  of  the  council,  if  the  pas-  an  on^nance  or  resolution  tlie  juris- 
sage  of  the  ordinance  would  work  irrep-  diction  of  the  courts  could  be  defeated. 
arable  injury.  Spring  Valley  Water  Hence,  it  was  held  tliat  tlie  courts  had 
Works  V.  Bartlett,  16  Fed.  Rep.  615.  jurisdiction  to  grant  an  injunction  re- 
in Cape  May  &  S.  L.  R.  Co.  v.  Cape  straining  the  passage  of  such  resolu- 
May,  35  N.  J.  Kq.  419,  it  was  held  that  tions  or  ordinances  and  to  commit  the 
injunction  will  not  lie  to  restrain  a  city  members  of  the  council  for  contempt 
council  from  repeahng  an  ordinance  for  a  violation  of  the  in i unction.  It  is, 
granting  a  right  to  use  the  streets  of  a  however,  to  be  observed  that  the  court 
city  for  railroad  purposes.  In  deliver-  did  not  pass  upon  the  propriety  of 
ing  the  opinion  of  the  court,  Van  Fleet,  judicial  restraint  of  the  passage  of  an 
v.  C.,pomtcd  out  that  if  the  defendants  ordinance,  but  only  asserted  that  if  it 
had  admitted  that  the  purpose  of  intro-  assumed  to  exercise  the  power  it  was 
dudng  the  repealing  ordinance  was  to  within  its  jurisdiction  as  a  court.  See 
pass  it  in  order  that  they  might,  under  also  Davis  v.  Mayor,  &c.  of  New  York, 
its  authority,  tear  up  the  complain-  14N.  Y.  506;  s.  c.  1  Duer  (N.  Y.),  451 ; 
ant's  track,  then,  inasmuch  as  it  would  People  v.  Dwyer,  90  N.  Y.  402,  cited 
deariy  have  appeared  by  the  confession  infra ;  post,  chapter  on  Streets.  But  in 
of  the  defendants  that  they  had,  in  ad-  State  v.  Milwaukee  County  Superior 
vance  of  the  passage  of  the  ordinance,  Ct.,  105  Wis.  651,  the  Supreme  Court 
determined  to  do  the  complainants  an  of  Wisconsin  dissented  from  the  above 
irreparable  wrong  and  simply  used  the  decisions  of  the  New  York  courts  and 
ordinance  as  a  means  to  an  unlawful  held  that  the  court  was  entirely  with- 
end,  he  would  not  hesitate  to  grant  an  out  jurisdiction  to  restrain  the  passage 
injimction.  See  also  Paterson  &  P.  H.  of  an  ordinance,  that  such  an  injunc- 
R.  Co.  V.  Paterson,  24  N.  J.  Eq.  158.  tion,  if  granted,  was  void,  and  that 
But  in  North  Jersey  St.  R.  Co.  v.  South  disobedience  to  its  provisions  did  not 
Orange,  58  N.  J.  Eq.  83,  where  a  town-  constitute  contempt  of  court.  Quceref 
ship  ordinance  granting  franchises  to  a  In  People  v.  Dwyer,  90  N.  Y.  402, 
street  railway  corporation  provided  statutory  authority  was  conferred  for 
that  the  township  might  adjudge  a  the  construction  of  a  railroad  on  such 
breach  of  duties  and  deckre  a  forfeiture,  streets  and  avenues  as  might  be  named 
the  court  held  that  where  the  alleged  by  the  mayor  and  common  council, 
cause  of  forfeiture  was  caused  without  Tlie  common  council  passed  a  resolu- 
any  fault  on  the  part  of  the  railroad  tion  naming  certain  streets  and  sent  it 
company,  it  would  interfere  by  injunc-  to  the  mayor,  who  returned  it  with  a 
tion  to  restrain  the  adoption  of  an  or-  message  of  disapproval.  A  temporary 
dinance  by  the  township  declaring  a  injunction  was  granted  restraining  the 
forfeiture  of  the  franchise  of  the  cor-  common  council  from  overriding  and 
poration  because  it  did  not  comply  disapproving  the  mayor's  veto.  Not- 
with  the  statute  of  permission.  This  witlistandinp  such  injunction,  the  com- 
decision  was  rendered  iipon  the  theory  mon  council  by  the  necessary  vote 
that  the  declaration  of  the  forfeiture  passed  the  prohibitive  resolution  over 
was  not  a  legislative  act,  but  was  judi-  his  veto.  It  was  held  that  the  council 
cial  on  its  character,  and  therefore  the  were  ^Ity  of  contempt  in  disobeying 
proper  subject  of  control  by  a  court  of  the  injunction,  and  it  was  pointed  out 
equity.  that  whetlier  the  act  so  to  be  enjoined 
In  People  v.  Sturtevant,  9  N.  Y.  was  or  was  not  of  a  legislative  cnarac- 
263,  it  was  held  that  the  adoption  of  a  ter,  and  whether  other  facts  justified 
resolution  or  ordinance  granting  a  right  the  interposition  of  equity,  were  ques- 
to  lay  railroad  tracks  in  a  city  street  tions  to  r>e  disposeii  of  by  the  court 
was  not  in  any  just  sense  an  act  of  mu-  acting  on  the  tticts ;  it  had  pow^er  to 
nicipal    legislation,   but   in   substance  prohibit  action  until  the  court  investi- 
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of  the  ordinance,  or  whose  private  rights  or  property  are  affected 
thereby,  to  restrain  the  enforcement  of  vUra  vires  and  invalid  ordi- 
nances and  ^gulations.^ 

§  583  (313).  Legislative  Officers  are  not  personally  liable  for 
Adoption  of  Ordinances.  —  Where  the  officers  of  a  municipal  corporor 
Hon  are  invested  with  legislative  powers,  they  are  of  course  exempt 
from  individual  liahUity  for  the  passage  of  any  ordinance  within 
their  authority,  and  their  motives  in  reference  thereto  will  not  be 
inquired  into ;  nor  are  they  individually  liable  for  the  passage  of  any 
ordinance  not  authorized  by  their  powers;  for  such  ordinance  is 
void,  and  need  not  be  obeyed.* 

^atedandfinally  decided,  and  any  error  said,  EUioUy  C.  J.:    "It  is  true  that 
in  its  decision  could  only  be  corrected  courts  will  not  interfere  with  mere  mu- 
on  appeal.    The  court  also  held  that  nicipal  legislation,  but  when  the  legi»- 
while  it  is  true  that  equity  will  not  lation  is  sought  to  be  made  executoiy 
ordinarily  interfere  ^^ith  matters  rest-  by  a  ministerial  act,  the  courts  will  in- 
ing  lai^ely  in  the  discretion  of  mu-  terf ere  in  cases  where  the  act  transcends 
nicip£d     authorities*    yet,    where     the  the  authority  of  the  corporate  officers." 
threatened  action  will  produce  an  irrejy-  In  New  JeraeVy  after  an  ordinance  has 
arable  injury,  and  consists  in  a  disposir-  been  passed,  the  proper  course  to  review 
tion  of  the  pMic  property  by  devoting  it  its  validity  is  by  certiorari.     State  v. 
to  the  uses  of  a  private  corporation,  or  Paterson,  34  N.  J.  L.  163,  170;  State  v. 
where  an  illegal  grant  is  threatened,  or  Jersey  CJity,  34  N.  J.  L.  33 ;  Gregoiy 
the  action  attempted  is  corrupt  and  v.  Jersey  City,  34  N.  J.  L.  390.  See  more 
fraudulent  and  an  abuse  of  trust,  there  fully  chapter  on  Certiorarif  post.     The 
is  authority  to  sustain  an  interference  mere  fact  that  a  city  has  passed  an 
by  injunction.      In  Cincinnati  St.  R.  ordinance  without  complying  with  the 
Co.  V.  Smith,    29    Ohio    St.    291,   an  requirements   of   the   statute   for  its 
injunction  against  an  ordinance  grant-  enactment,  the  bill  not  settinja;  up  any 
in^  rights  to  street  railroad  was  sus-  violation  of  the  Federal  constitution,  is 
tamed  after  it  had  been  passed  by  the  not  sufficient  to  give  a  Federal  covai 
council  and  approved  by  the  mayor,  jurisdiction   as    involving   a    c][uestio& 
but  before  it  iiad  taken  effect  by  due  arising  under  the  Federal  constitution, 
publication.     In  Page  v,  Allen,  58  Pa.  Savannah  v.  Hoist,  132  Fed.  Rep.  901. 
St.    338,   an   injunction   was  granted  See  also  Barney  v.  New  York  City.  193 
against  the  board  of  aldermen  of  Phil-  U.  S.  430.    See  chapter  on  Public  UtUi- 
adelpliia  to  restrain  them  from  takinj;  ties,  post.    In  Hamilton  Gas  Light  Go. 
action  to  carry  into  effect  an  unconsti-  v,  Hamilton  CSty,  146  U.  S.  2^,  266, 
tutional    statute.      No    question    was  Harlan,  J.,  said:   '*A  municipal  ordi- 
raised  as  to  the  power  of  the  court  to  nance,  not  passed  under  supposed  leg- 
issue  the  injunction  or  the  propriety  of  islative  autnority,  cannot  be  regarded 
the  exercise  of  equitable  powers.    But  as  a  law  of  the  State  within  the  mean- 
if  an  ordinance  be  void  on  its  face  and  ing  of  the   constitutional   prohibition 
no  irreparable  injury  would  result  from  against  State  laws  impairing  the  obli- 
its  mere  passage,  a  court  of  equity  will  gations  of  contracts."    Citing  Murray 
not  enjoin  its  passage.     Spring  Valley  v.  Charleston,  96  U.  S.  432.  440;   Wit 
Water  Works  v,  Bartlett,  16  Fed.  Rep.  liams  v.  Bruflhr,  96  U.  S.  176,  183;  Le- 
615.  high  Water  Co.  v.  Easton,  121  U.  8. 
*  Des  Moines  Gas  Co.  v.  Des  Moines,  388,  392 ;    New  Orleans  Water  Works 
44  Iowa,  505  ;    Hanson  v.  Hunter,  86  v.  Louisiana  Sugar  Co.,  125  U.  S.  18, 
Iowa,  722;  New  Orleans  Water  Works  31,  38. 

r.  New  Orleans,  164  U.  S.  471,  481;  ^  Jones  v.  Loving,  55  Miss.  109; 
Page  V.  Baltimore,  34  Md.  558;  Balti-  Paine  i;.  Boston,  124  Mass.  486;  Free- 
more  V.  Radecke,  49  Md.  217.  In  Val-  port  v.  Marks,  59  Pa.  253,  257;  Baker 
paraiso  v.  Gardner,  97  Ind.  1,  3,  it  is  v.  State,  27  Ind.  485;    Anne  Arundel 
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§  584  (314).     Duration  and  Repeal  of  Ordinances.  —  Since  a  valid 

by-law  never  becomes  obsolete,  it  remains  in  force  until  repealed  by 
the  legislature  or  the  corporation.*    The  power  to  make  includes  the 

power  to  repeal  without  reference  to  the  people  of  the  municipality.^ 

County  V.  Ducket,  20  Md.  468;  Weaver  Ex  parte  Wolf,  14  Neb.  24 ;   Burlington 

V.  Devendorf,  3  Denio  (N.  Y.),   117;  v.  Eastlow,  43  N.  J.  L.  113. 

Pike  V.  Afegam,  44  Mo.  491;    McHenry  A  general  ordinance  held  to  be  re- 

t?.  Sneer,  56  Iowa,    649;    Wimbish  v.  pealea  by  a  subsequent  special  ordi- 

Hamilton,  47  La.  An.  246,  253.  nance  inconsistent  therewitn.    Budd  v. 

*  Ryce  V.  Osage,  88  Iowa,  558;  Camden  Horse  R.  Co.,  61  N.  J.  Eq. 
Hutchins  V.  Durham,  118  N.  Car.  543,  aff'd  63  N.  J.  Eq.  804.  A  special 
457.  ordinance  granting  a  particular  person 

*  Kansas  City  v.  Wliite,  69  Mo.  261 ;  permission  to  store  ofl  was  held  to  be 
King  V.  Ash  well,  12  Elast,  22 ;  King  v.  repealed  by  a  general  ordinance  repug- 
Bird,  13  East,  367;  Great  Western  nant  thereto,  making  the  storage  of 
Railway  Co.  and  North  Cayuga,  In  re,  oils  a  criminal  offence.  Crowley  v. 
23  Upper  Can.  C.  P.  28;  Bloomer  v.  Ellsworth,  114  La.  308.  An  ordinance 
Stolley,  5  McLean,  158;  Santo  r.  State,  is   repealed   by   implication    where   a 

2  Iowa,  165;  Bank  of  Chenango  v.  subsequent  ordinance  revises  it,  and 
Brown,  26  N.  Y.  467;  Rice  v.  Foster,  covers  the  same  subject  matter.  Von  der 
4  Barring.  (DeU  479;  People  v.  Collins,  Leith  v.  State,  60  N.  J.  L.  46;  Roche  v. 

3  Mich.  347*  Greaves  v.  Jacksonville,  Jersey  City,  40  N.  J.  L.  257.  An  ordi- 
17  Fla.  174;  Welch  v.  Bowen,  103  Ind.  nance  regulating  the  opening  of  streets 
252,  256,  citing  text;  Ross  v.  Stack-  for  the  purpose  of  laying  gas  pipes  held 
house,  114  Ind.  200,  203;  Greenwood  to  be  repealed  by  a  subsequent  ordi- 
V.  State,  159  Ind.  267,  269;  Biggar's  nance  granting  the  right  to  use  the 
Mun.  Manual  (Canada,  1900),  85.  An  streets  therefor  to  a  corporation  which 
f»rdinancc  will  only  repeal  an  earlier  contained  provisions  intended  to  be 
onliuance  by  implication  when  the  pro-  complete  regulation  of  the  riglit  of  the 
visions  of  the  later  ordinance  are  corporation  to  open  the  streets.  Public 
necessarily  or  plainly  inconsistent  with  Service  Corporation  v.  De  Grote,  70 
and  repugnant  to  those  of  the  earlier.  N.  J.  Eq.  454. 

Repejilsby  implication  are  not  favored;  The  amendment  of  an  ordinance 
itnd,  if  possible,  construction  will  be  omitting  therefrom  a  provision  contained 
iidopted  by  wnich  both  ordinances  in  it  as  originally  enacted  operates  to 
raay  stand.  Chicago  v.  Quimby,  repeal  the  omitted  provision.  State  v, 
as  111.  274;  People  v.  Harrison,  185  Enger,  81  Minn.  399.  Wljere  a  city 
111.  307;  Ex  parte  Ackerman,  6  Cal.  had  adopted  an  ordinance  prohibiting 
A  pp.  5;  91  Pac.  Rep.  429.  Thus  an  the  discharge  of  fireworks  within  the 
ordinance  is  not  repealed  by  a  subse-  city  limits,  it  was  held  that  a  resolution 
quent  ordinance  relating  to  the  same  suspending  the  ordinance  during  an 
subject  matter  which  without  altering  election  campaign  so  far  as  it  applied 
the  provisions  of  the  earlier  ordinance  to  meetings  and  parades  of  political 
provides  regulations  in  regard  to  the  parties  or  associations  was  not  a  re- 
subject  matter  which  are  not  inconsist-  peal,  but  was  in  purpose  and  effect  a 
ent  with  the  first  ordinance.  Ex  parte  permit  or  license  to  such  parties,  and 
Hinkle,  104  Mo.  App.  104 ;  For  exam-  w^as  to  be  so  construed  in  determining 
pie,  where  the  first  ordinance  required  the  liability  of  the  city  to  persons  in- 
a  license  to  be  obtained  for  dram-shops,  jured  by  an  explosion  of  fireworks, 
and  the  second  ordinance  merely  speci-  Landau  v.  City  of  New  York,  180  N.  Y. 
fied  the  recjiurements  which  should  be  48,  rev'g  93  N.  Y.  App.  Div.  613; 
complied  with  by  applicants  for  licenses,  s.  c.  90  N.  Y.  App.  Div.  50. 
it  was  held  that  the  earlier  ordinance  A  change  of  a  city  charter  does  not 
was  not  repealed.  Ex  parte  Hinkle,  104  affect  existing  ordinances  in  harmony 
Mo.  App.  104.  But  a  provision  in  an  with  the  new  charter.  Ferrell  v. 
ordinance  which  is  plamly  repugnant  Opelika,  144  Ala.  135.  An  ordinance 
to  an  ordinance  previously  adopted  to  suppress  houses  of  prostitution 
repeals  the  earlier  ordinance  to  the  passed  under  the  authority  of  a  general 
•extent  of  the  conflict  between  them,  incorporation  law  was  held  not  to  be 
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The  repeal  cannoty  where  there  is  no  reserved  right  to  repeal,  operate 
retrospectively  to  impair  private  rights  vested  under  it.*  Therefore, 
the  legislature,  having  authorized  a  religious  corporation  to  establish 
a  cemetery  within  the  limits  of  a  city,  on  obtaining  the  consent  of  the 
city,  and  such  consent  having  been  given,  the  city  authorities  cannot, 
after  their  consent  has  been  acted  upon,  repeal  the  resolutions  giv- 
ing it,  and  enjoin  the  religious  corporation  from  the  use  of  the  ceme- 
tery, unless,  indeed,  it  is  shown  to  be  an  actual  nuisance,  detrimental 
to  the  health  of  the  city,  in  which  case  its  police  and  governmental 
powers  might  doubtless  be  exercised.^ 

repealed  by  the  adoption  of  a  new  in-  ante,  §  245.  The  repeal  of  an  ordinance 
corporation  law  by  the  legislature  au-  ptUs  an  end  to  a  vending  prosecution 
thorizing  cities  to  '' restrain,  proliibit,  under  the  repealed  ordinance,  unless 
and  suppress "  such  houses,  and  ex-  there  be  a  saving  clause.  The  contrary 
pressly  repealing  the  old  incorporation  rule  as  to  State  statutes  held  not  to 
law.  In  re  Hall,  10  Neb.  537.  An  apply  to  by-laws  or  ordinances.  Navlor 
act  changing  an  incorporated  town  v.  Galesbuig,  56  111.  285;  Kansas  City 
into  a  city  does  not  of  itself  repeal  pre-  v.  Clark,  68  Mo.  588 ;  Barton  v.  Gadsden, 
existing  ordinances.  Per  Strong,  J.,  79  Ala.  495,  which  also  holds  that 
Erie  Academy  Trustees  v.  Erie,  31  Pa.  an  ordinance  prohibiting  the  sale  of 
St.  515.  But  a  subsequent  constitu-  liquor  under  a  penalty  is  repealed  by 
tional  provision  or  l^^lati ve  enactment  an  ordinance  prohibiting  such  sale  with- 
in conflict  with  existin)^  by-laws  renders  out  a  license,  because  of  inconsistency 
the  latter  void.  Mobile  v.  Dargan,  45  and  repugnanc^r.  The  fact  tliat  an 
Ala.  310.  An  ordinance  is  repealed  by  ordinance  directing  a  certain  street  im- 
a  subsequent  charter  containing  pro-  provement  to  be  made  was  repealed, 
visions  inconsistent  therewith.  Weth-  held,  to  be  conclusive  in  favor  ot  a  per- 
ington  V.  Owensboro,  21  Ky.  Law  Rep.  petual  injunction,  restraining  the  con- 
960;   53  So.  Rep.  644.  tractor  or  the  city  from  proceeding. 

*  Rex  V.  Ashwell,  12  East,  22;  Kaime  v.  Harty,  4  Mo.  App.  357. 
King  V.  Bird,  13  East,  367;  Terre  Where  the  right  has  not  been  re- 
Haute  V.  Lake,  43  Ind.  480;  State  v.  served,  an  ordinance  containing  a  fran- 
Chillicothe  Citv  Clerk,  &c.,  7  Oliio  St.  chise  cannot  after  its  acceptance  be 
355;  Stoddard  v.  Gilra-in,  22  Vt.  568;  annulled  or  amended  without  the  con- 
Pond  V.  Negus,  3  Mass.  230 ;  ante,  chap,  sent  of  both  parties.  Cleveland  City 
xiii;  State  v.  Graves,  19  Md.  351;  R.  Co.  v.  Cleveland,  94  Fed.  Rep.  385. 
Bigelow  V.  Hillman,  37  Me.  52 ;  ReifT  v.  See  also  Missouri  K.  &  T.  Trust  Co.  v. 
Conner,  10  Ark.  241;  Road,  In  re,  17  Smart,  51  La.  An.  416.  An  ordinance 
Pa.  St.  71,  75;  Nelson  v.  St.  Martin's  havin)^  for  its  obvious  purpose  the  de- 
Parisli,  111  U.  S.  716;  Louisiana  v.  st ruction  of  an  irrevocable  franchise 
Pillsbury,  105  U.  S.  278;  Cape  May  &  theretofore  granted  (e.  g.  certain  rights 
S.  L.  R.  R.  Co.  V.  Cape  May,  35  N.  J.  in  a  street  to  a  railroad  company)  is 
Eq.  419;  People  v.  O'Brien,  111  N.  Y.  void,  where  no  question  of  a  resort  to 
1;  Cunningham  v.  Almonte,  21  Upper  the  police  power  to  abate  an  alleged 
Can.  C.  P.  459;  Great  Western  R.  Co.,  nuisance  is  presented,  as  an  attempted 
&c.,  In  re,  23  IT.  C.  C.  P.  28.  A  repeal  regulation  of  an  admitted  right.  Port 
of  a  repealing  ordinanre,  reviving  the  of  Mobile  i».  Louisville  <fe  Nashville  R.  R. 
original,  does  so  only  from  tlie  date  of  Co.,  84  Ala.  115.  When  no  express 
tlie  reviving  ordinance.  It  has  no  re-  power  of  repeal  is  preser\'ed  by  the 
troactive  eflfect.  Rutherford  v.  Swink,  city's  charter,  the  city  cannot,  by  ordi- 
96  Tenn.  564.  nance,  repeal  ordinances  amounting  to 

'  Nevv'  Orleans  v.  St.  Louis  Church,  contracts.    Ashland  v.  Wheeler,  88  Wis. 

11    IaI.    An.    244,    distinguished   from  607;   Baltimore  Trust  &  Guaranty  Co. 

Brick  Presb.  Clnirch  v.  Mayor  of  New  v.  Baltimore,  64   Fed.  Rep.   153.     See 

York,  5  Cow.  (N.  Y.)  538;    Musgrove  chapters    on    Contracts    and    PubUc 

t;.  Catholic  Church,   10  La.  An.  431;  Utilities. 
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§  585  (315).  Mode  of  conferring  the  Power;  Oonstmction  of 
Grants  of  Authority.  —  Municipal  charters,  or  incorporating  acts,  are 
sometimes  siJefit  as  to  tlie  power  to  pctss  by-laws  or  ordinances;  and 
where  this  is  the  case,  the  municipal  body  has  the  power,  incidental 
to  all  corporations,  to  enact  appropriate  by-laws.*  Occasionally,  the 
charter  or  incorporating  act,  without  any  specific  enumeration  of 
the  purposes  for  which  by-laws  may  be  made,  contains  a  general 
and  comprehensive  grant  of  power  to  pass  all  such  as  may  seem 
necessary  to  the  well-being  and  good  order  of  the  place.  More 
frequently,  however,  the  charter  or  incorporating  act  authorizes  the 
enactment  of  by-laws  in  certain  specified  cases,  and  for  certain  pur- 
poses; and  after  this  specific  enumeration  a  general  provision  is 
added,  that  the  corporation  may  make  any  other  by-laws  or  regula- 
tions necessary  to  its  welfare,  good  order,  &c.,  not  inconsistent  with 
the  Constitution  or  laws  of  the  State.  This  difference  is  essential 
to  be  observed,  for  the  power  which  the  corporation  would  possess 
under  what  may,  for  convenience  be  termed  "the  general  welfare 
clause/'  if  it  stood  alone,  may  be  limited,  qualified,  or,  when  such 
intent  is  manifest,  impliedly  taken  away  by  provisions  specifying 
the  particular  purposes  for  which  by-laws  may  be  made.  It  is  clear 
that  the  general  clause  can  confer  no  authority  to  abrogate  the 
limitations  contained  in  special  provisions.' 

§  586  (316).  Special  and  general  Grants  of  Authority.  —  When 
there  are  both  special  and  general  provisions,  the  power  to  pass  by- 
laws under  the  special  or  express  grant  can  only  be  exercised  in  the 
cases  and  to  the  extent,  as  respects  those  matters,  allowed  by  the 
charter  or  incorporating  act ;  and  the  power  to  pass  by-laws  under 
the  general  clause  does  not  enlarge  or  annul  the  power  conferred  by 
the  special  provisions  in  relation  to  their  various  subject  matters,  but 
gives  authority  to  pass  by-laws,  reasonable  in  their  character,  upon 
all  other  matters  within  the  scope  of  their  municipal  authority,  and 
not  repugnant  to  the  Constitution  and  general  laws  of  the  State.'   And 

*  Coal-Float  v.  Jefifereonville,  112  Mayor,  &c.  of  Anniston,  90  Ala.  516, 
Ind.  15,  citing  the  text.  Supra,  §  573,  quoting  text;  Memaugh  v.  Orlando,  41 
note.  Chamberlain  v,  Evansville,  77  Fla.  433,  439,  quoting  text;  Huesing 
Ind.  542.  Text  cited,  Baltimore  &  O.  R.  v.  Rock  Island,  128  111.  465,  476,  auot- 
Co.  V.  Whiting.  161  Ind.  228;  State  v.  ing  text;  State  v.  Ferguson,  33  N.  H. 
Butler,  178  Mo.  272,  302.  424,  where  this  subject  is  ably  treated 

*  Yonkers  v.  Yonkers  R.  Co.,  51  in  a  judgment  delivered  by  Mr.  Justice 
N.  Y.  App.  Div.  271,  citing  text;  Mer-  Foster,  holding  a  by-law  of  the  city  of 
naugh  V.  Orlando,  41  Fla.  433,  439,  Concord,  in  relation  to  tlie  sale  of 
quoting  text.  intoxicating    liquor,    invalid,    as    con- 

*  State  V.  Butler,  178  Mo.  272,  ap-  travening  the  special  provisions  of 
pro\nng  ancl  applying  text;    Ex  parte  the  charter,  and  therefore  not  sustain- 
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it  has  been  very  properly  held  that  a  special  grant  of  power  to  a 
municipal  corporation  to  adopt  ordinances  on  enumerated  subjects 
connected  with  municipal  concerns  is  in  addition  to  the  incidental 
power  of  the  corporation.* 

§  587  (317).  Ordinances  cannot  enlarge  or  change  the  Charter  or 
Statate.  —  Since  all  the  powers  of  a  corporation  are  derived  from 
the  law  and  its  charter,  it  is  evident  that  wo  ordinance  or  by-law  of 
a  corporation  can  enlarge,  diviinish,  or  vary  its  powers?    A  similar 

able  under  the  general  welfare  clause  of  the  constitution  or  laws  of  the  land.'^ 

the  charter.  Dubois  v.  Augusta  (health  ordinance), 

"  The  power  to  make  by-laws,  when  Dudley  (Ga.)  Rep.  30;  Williams  r. 
not  expressly  given,  is  implied  as  an  Augusta  (powder  ordinance),  4  Ga.  509, 
incident  to  the  very  existence  of  a  cor-  514.  Power  to  pass  necessarif  by-laws 
poration;  but  in  the  case  of  an  express  is  incidental,  but  this  power  is  limited 
grant  of  the  power  to  enact  by-laws  not  only  by  the  terms,  but  the  spirit 
limited  to  certain  specified  cases  and  and  design,  of  the  charter,  and  the 
for  certain  purposes,  the  corporate  general  principles  and  policy  of  the 
power  of  legislation  is  confined  to  the  common  law.  Taylor  v.  Griswold,  17 
objects  specified,  all  others  being  ex-  N.  J.  Eq.  222;  Mount  Pleasant  v. 
eluded  by  implication."  Per  Sawyer,  3.,  Breeze,  11  Iowa,  399,  per  Wright,  J. 
arguendo,  in  State  v.  Kerguson,  33  N.  H.  A  power  to  pass  oroinauces  to  *'im- 
424,  430;  citing  2  Kyd  on  CJorp.  102;  prove  the  morals  and  order"  of  the 
Angell  &  Ames  on  Corp.  1 77 ;  and  Child  people  does  not  authorize  an  ordinance 
V.  Hudson's  Bay  Co.,  2  P.  Wms.  207.  to  •'punish"  the  offence  of  keeping 
The  true  rule  in  such  cases  may,  per-  houses  of  ill-fame.  Whether  the  legis- 
haps,  be  correctly  expressed  to  be,  that  lature  can  constitutionally  confer  power 
the  enumeration  of  sp>ecial  cases  does  upon  cities  to  punish  acts  made  crimes 
not,  unless  the  intent  be  apparent,  ex-  by  the  laws  of  the  State,  not.  decided, 
elude  the  implied  power  any  further  Cliariton  v.  Barber,  54  Iowa,  360,  Beck, 
than  necessanly  results  from  tne  nature  J.  More  fully,  post,  §  749,  el  seq. 
of  the  special  provisions.  See  Heisem-  *  State  v.  Morristown,  33  N.  J.  L.  57. 
brittle  V.  Charleston,  2  McMullan  (S.  Depue,  J.,  in  his  opinion,  distinguishes 
Car.)  233;  Wadleigh  v.  Gilman,  12  Me.  such  a  case  from  S^orris  v,  Stajps,  Ho- 
403;  State  v.  Clark,  28  N.  H.  176,  and  bart,  210,  where  the  corporation  was 
comments  in  33  N.  H.  432;  State  v.  create<l  by  the  crown,  and  where  it  was 
Freeman,  38  N.  H.  426;  Commonwealth  held  tliat  a  special  clause  in  the  letters- 
V.  Turner,  1  Cush.  (Mass.)  493;  Collins  patent  authorizing  the  corporate  body 
i;.  Hatch,  IS  Ohio,  523;  see  New  Or-  (a  fellowship  of  weavers)  to  make  by- 
leans  V.  Philippi  (taxation),  9  La.  An.  Laws,  did  not  add  to  implied  powers, 
44;  Indianapolis  v.  Indianapolis  Gas  and  that  its  by-laws  were  subject  to 
Co.,  66  Ind.  396,  citing  text;  Laundry  the  general  law  of  the  realm  and  sub- 
License  Case,  22  Fed.  R.  701;  Clark  v.  ordinate  to  it.  "But,"  he  adds,  '*a 
South  Bend,  85  Ind.  276;  Huesing  v.  sp>ecial  grant  of  power  to  a  municipal 
Rock  Island,  128  III.  465,  applying  corporation  is  an  entirely  different 
text.    Post,  §  749.  and  cases.  thing;    it  is  a  detection  of  authority 

In  Georgia,  the  Superior  Courts  adopt  to  legislate  by  ordinance  on  the  enu- 

the  following  as  the  true  rule  for  as-  merated  subjects,  and  does  add  to  the 

(*ertaining  the  extent  of  the  power  of  a  powers  incident  to  the  creation  of  the 

city  to  pass   ordinances.      "  The  city  corporation.    The  numerous  instances, 

council  is  restrained  to  such  matters,  in  our  own  State,  of  the  grant  of  such 

whether  specially   enumerated   or  in-  powers  in  relation  to  the  opening  and 

eluded  under  general  grant,  as  are  in-  improvement  of  streets,  the  malnng  of 

different  in  themselves,  such  matters  sewers,  and  the  assessment  of  taxes, 

as  are  free  from  constitutional  objection  afford  illustrations  of  this  distinction."* 

and  liave  not  been  the  subject  of  gen-  lb.  62. 

cral  legislation;    or,  as  it  is  expressed         '  Thompson  v.  Carroll,  22  How.  422; 

in  the  charter,  are  not  repugnant  to  Andrews  r.  Union  M.  F.  Insurance  C6., 
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rule  obtains  in  England,  where  it  is  held  that  neither  the  king's 
charter  nor  any  by-law  can  introduce  an  alteration  in  rules  which 
have  been  prescribed  to  a  corporation  by  an  act  of  parUament.^ 
By-laws  are  in  their  nature  strictly  local,  and  subordinate  to  the 
general  laws. 

§  588  (318).  Ordinance  need  not  recite  Authority  to  pass  it.  — 
It  is  not  essential  to  the  validity  of  an  ordinance  executing  powers 
conferred  by  the  legislature  that  it  should  state  the  power  in  exe- 
cution of  which  the  ordinance  is  passed.  If  it  state  no  particular 
power  as  its  basis,  it  will  be  judicially  regarded  as  emanating  from 
that  power  which  would  have  warranted  its  passage.  If  two  such 
powers  exist,  it  may  be  imputed  to  either,  in  conformity  to  which 
its  provisions  and  prerequisites  show  that  it  has  been  adopted.    If, 

37  Me.  256;   Thomas  v.  Richmond,  12  Breninger  v.  Belvidere,  44  N.  J.  L.  350. 

Wall.  349;  Montgomery  v.  Foster,  133  "HucMter"  means  a  petty  dealer  or 

Ala.  587,  citinff  text;  Chicago  v.  Burke,  retailer  of  small  articles  of  provisions, 

226111.191;  fleyker  v.  Herbst,  106  Ky.  Ac,  and  an  ordinance  cannot  enlarge 

509,   citing  text;    State  v.  Butler,  178  the  ordinary  meaning  so  as  to  embrace 

Mo.  272;    Asphalt  &  G.  Const.  Co.  v.  "any  person  not  a  farmer  or  butcher 

Hauessler,    201    Mo.    400;     Horan   v.  who  should  sell,  or  offer  for  sale,  any 

Lane,  53  N.  J.  L.  275,  276,  citing  text;  commodity  not  of  his  own  manufac- 

Ex  parte  Powell,  43  Tex.  Crim.  Rep.  ture,"  and  subject  such  person  to  a 

391;     State    v,    Milwaukee    Superior  penalty;  it  not  being,  s&yB  Ranney,  3., 

Court,   105  Wis.  651,  673,  approving  "part  of  the  franchise  of  municipal  cor- 

text;  Garden  City  v,  Abbott,  34  Kan.  porations  to  change  the  meaning  of 

283  (lioense  tax  upon  non-resident  at-  English  words."     Slays  v.  Cincinnati, 

tomeys,  imposed  oy  ordinance  under  1  Ohio  St.  268,  272,    "Butcher"   de- 

a  law  authorizing  such  a  tax  upon  resi-  fined ;    Henback  v.  State,  53  Ala.  523. 

dents  only  held  unlawful) ;    Common-  Where  a  charter  forbids  the  passage  of 

wealth  V.  Koy,  140  Mass.  432;  State  v.  ordinances  upon  matters  regulated  by 

St.  Paul,  36  Minn.  529;  State  v.  Nash-  general    statutes,    ordinances    dealing 

viUe,   15  Lea  (Tenn.),  697  (power  to  with  subjects  covered  by  the  general 

change  a  salary  confers  no  power  to  statutes  are  invalid.     State  v.  Tyrrell, 

abciWi  it).    "A  power  vested  by  legis-  73  Conn.  407.    An  ordinance  requiring 

lation  in  a  city  corporation,  to  make  labor  agents  to  give  bond  for  the  faith- 

by-Laws  for  its  own  government  and  ful  discnaige  oT  their  duties  is  invalid 

the  regulation  of  its  own  police,  cannot  where  not  authorized  by  statute,  the 

be  construed  as  imparting  to  it  the  city  council  having  no  power  to  im- 

power  to  repeal  the  (general)  laws  in  pose  unauthorized  obligations.     State 

foroe,  or  to  supersede  their  operation  v.  Von  Sachs,  45  La.  An.  1416. 

by  any  of  its  ordinances.    Such  a  power,  *  Rex  v.  Miller,  6  Term  R.  277 ;  Rex 

if  not  expressly  conferred,  cannot  arise  v.  Barber  Surgeons,  1  Ld.  Raym.  585. 

bv  mere  implication,  unless  the  exercise  It  has  even  been  said  that  the  general 

of  the  power  given  be  inconsistent  with  assembler  cannot  authorize  a  municipal 

the  previous  law,  and  does  necessarily  corporation  to  repeal,  by  ordinance,  a 

operate  as  its  repeal  jiro  tanto.    Nor  can  statute  of  the  State.    Haywood  v.  Sav- 

the  presumption  be  indulged,  that  the  annah,   12  Ga.  404,  per  Lumpkin,  J. 

legislature  intended  that  an  ordinance  But  it  may  provide  that  on  the  passage 

p^scd  by  the  city  should  be  superior  of  an  ordinance  of  a  certain  character, 

to,  or  take  the  plaice  of,  the  general  law  the  State  law  on  the  subject  shall  not 

of  the  State  upon  the  same  subject ; "  be  in  force  in  the   corporate  limits. 

Simpson,   C.    J.,   March  i;.   Common-  State  v.   Binder,    38    Mo.   450:    post, 

wealth,    12    B.    Mon.    (Ky.)    25,    29;  chap,  xxxii. 
Rothschild    v.    Darien,    69    Ga.    503; 
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m  these  respects  it  is  in  accordance  with  both,  no  injustice  can  result 
in  regarding  it  as  the  offspring  of  both  or  either  of  the  powers.'  But 
the  necessity  or  reason  for  the  ordinance  must  be  expressed  in  it 
when  the  charter  p^o^^sion  expressly  requires  that  it  shall  be.- 

§  5X0  (310).  Must  be  Reasonable  and  Lawful.  —  In  England,  the 
subjects  upon  which  by-laws  may  be  made  were  not  usually  specified 
in  the  king's  charter,  and  it  became  an  established  doctrine  of  the 
courts  that  every  corporation  had  the  implied  or  incidental  right  to 
pjiss  by-laws;  but  this  power  was  accompanied  with  these  limita- 
tions, namely,  that  fvery  by-law  must  he  reasonable,  and  not  incon- 
sistent with  the  charter  of  the  corporation,  nor  with  any  statute  of 
parliament,  nor  with  the  general  principles  of  the  common  law  of 
the  land,  particularly  those  having  relation  to  the  liberty  of  the 
subject  or  the  rights  of  private  property.^  In  this  country  the  courts 
have  often  affirmed  the  general  incidental  power  of  municipal  cor- 
porations to  make  ordinances,  but  have  always  declared  the  sound 
and  wise  doctrine  that  ordinances  passed  in  virtue  of  the  implied 

*  Per  Dorsey,  C.   J.,   Methcnlist   P.  L.    188,   the  charter  provided  far  two 

Church  V.  Haltimore,  G  Gill  (Md.),  391.  methods  of  opening  streets.    One  was  by 

See  also  Townsend  v.  Hoyle,  20  Conn,  proceedings  on  the  petition  of  property 

1,8;   Blakeslee  v.  Tyler,  55  Conn.  387,  owners  and  the  other  by  the  council  on 

395.    Under  power  to  pass  an  ordinance  its  ovm  initiative.     The  latter  power 

if  found  necessary,  the  necessity  for  its  might    be    exercised    by    the    couneil 

enactment,  being  implied  from  its  mere  **  whenever  in  their  opinion  the  public 

passage,   need   not   oe  recited   in  the  ^ood  may  recjuire  it."    It  was  held  that 

ortiinance,  nor  averred  in  proceedings  in  view  of  the  alternative  methods,  an 

1o  enforce  it.     Stuyvesant  v.   Mayor,  ordinance  intended  to  be  an  exercise 

<tc.  of  New  York.  7  Cow.  (N.  Y.)  588;  of  the  second  power  should  recite  a 

s.  p.  Young  V.  St.  Louis.   17  Mo.  492.  determination  tliat  the  public  good  re- 

This  case  reaffirmed  in  Kiley  v.  Forsee,  (juired  the  opening.   CoaifM,  J.,  said, — 

57  Mo.  390;   Platter  v.  Elkhart  County.  "We  think  that  where  such  a  determi- 

103  Ind.  3(K).    See  cliap.  on  Municipal  nation  is  authority  only  for  aJtemative 

Honds,  i)ost,  that  n.»cital  of  wn)ng  act  action,  the  determination  must  offirma- 

docs  not  invahdate  bond.    So,  in  Kng-  tively  appear.     Any  other  rule  would 

1.0 nd  it  is  not  necessary  that  the  pre-  leave  it  impossible  to  know  whether 

amble  to  a  by-law  should  state  the  the  action  was  based  upon  such  a  deter- 

rea.sons  for  making  it.    Hex  v.  Harrison,  mination,  or  upon  a  mistake  of  fact  as 

3   Burr.    132S.     See   also   (iricrson  v.  to  the  existence  of  the  normal  conditions 

Ontario,  9  Upper  Can.  C^.  B.  G23 ;  Fisher  authorizing  it,  and  would  in  effect  work 

r.  Vaughan,  10  Cppor  Can.  Q.  B.  492.  a  repeal  of  those  conditions."  Quaref 
Sec  also  Crowlev  r.  Kllsworth,  1 14  La.        '    Sutton's  Hospital  Case,   10  Rep. 

30«;    Cronin  r.  'People,  82  X.  Y.  318,  31  a:   Feltmakers  v.  Davis,  1  Bos.  &  P. 

323.      If  a  municipal  corporation   at-  98.    100;    Norris  v.  Stap>s,   Hob.  210, 

tempt  to  act  according  to  a  statute  not  211 ;    Rex  r.  Spencer,  3  Burr.   1828; 

in  force,  this  do<'s  not  invahdate  their  Com.  Dig.  Franch.  F.  10;    London  v. 

procecilings,  if  the  same  arc  in  accord"-  Vanaker,   1    Ld.  Raym.  496;    2  Kyd, 

aiice  with  existing  statutes.     State  v.  chap.  iv.  §  10,  p.  95,  and  cases  cited; 

Ji'rscy  Citv,  27  N.  .1.  L.  493;   Compare  Bac.    Abr.    tit.    By-law.      Text    cited 

Northern  h.  Co.  v.  Fnglewoo<l.  62  N.  J.  Montgomery  v.  Foster,   133  Ala.  587, 

L.  188,  cited  infra.  590;   Mclnemev   r.   Denver,    17  Cblo. 

-'  Hovt  V.  Saginaw.  19  Mich.  39.    In  302,  315:  Cape  May  R.  Co.  v.  Gape 

Northern  R.  Co.  r.  Knglewood,  ()2  N.  J.  May.  .'>9  N.  J.  L.  401.  107. 
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power  must  be  reasonable,  consonant  with  the  general  powers  and 
purposes  of  the  corporation,  and  not  inconsistent  with  the  laws  or 
policy  of  the  State.*    These  are  the  criteria  or  tests  of  the  validity 


»  Must  be  reasanMe.    Kip  v.  Pater-    May,  D.  B.  &  S.  P.  R.  Co.,  60  N.  J.  L. 


12  Pa.  St.  318;  Fisher  v.  Harrisburg,  1139,  1142,  approving  text;  Wygant 
2  Grant  (Pa.)  Cases,  291;  Common-  t?.  McLauchlan,  39  Orcg.  429;  Ex  parte 
wealth  V.  Robertson,  5  Cush.  (Mass.)  Battis,  40  Tex.  Crim.  Rep.  112;  Ex 
438;  Waters  v.  Leech,  3  Ark.  110;  parte  Patterson,  42  Tex.  Crim.  Rep. 
Memphis  v.  Winfieid,  8  Humph.  256;  Stafford  v.  Chippewa  Val.  El. 
(Tcnn.)  707;  Davis  v.  Anita,  73  Iowa,  R.  Co.,  1 10  Wis.  331 ;  Le  Feber  v.  West 
325,  text  approved;  Frank,  In  re,  52  Allis,  119  Wis.  608;  Biggar's  Mun. 
Cal.  606j  Commonwealth  v.  Steffee,  7  Manual  (Canada,  1900),  329. 
Bush  (Ky.),  161;  People  v.  Throop,  An  ordinance  requiring  druggists  to 
12  Wend.  (N.  Y.)  183,  186;  CJolumbia  furnish  quarterly  verified  statements  of 
V.  Beasly,  1  Humph.  (Tenn.)  232;  the  kina  and  quantity  of  intoxicating 
State  V.  Freeman,  38  N.  H.  426;  liquorssold,  to  whom,  &c.,  was  held  un- 
White  17.  Nashville,  2  Swan  (Tenn.),  reasonable  and  oppressive.  Clinton 
364;  Pedrickr.  Bailey,  12  Gray  (Mass.),  v.  Phillips,  58  111.  102.  An  ordinance 
161;  Dunham  v.  Rochester,  5  Cow.  exacting  a  license  from  peddlers  of  *'not 
(N.  Y.)  462;  C^lason  v.  Milwaukee,  30  less  than  one  nor  more  than  twenty- 
Wis.  316;  Tugman  v.  Chicago,  78  111.  five  dollars  for  a  fixed  time,  in  the 
405;  Ex  parte  Chin  Yan,  60  Cal.  78;  discretion  of  the  mayor,"  held  un- 
Gilham  v.  Wells,  64  Ga.  192;  Meyers  reasonable.  State  Center  v.  Baren- 
V.  Chicago,  R.  I.  &  P.  R.  Ck).,  57  Iowa,  stein,  66  Iowa,  249.  An  ordinance 
555,  approving  text;  CJape  Girardeau  requiring  cotton  merchants  to  keep  a 
V.  Riley,  52  Mo.  424;  Kneedler  v.  record  of  the  name  of  the  seller  of 
Norristown,  100  Pa.  St.  368;  O'Maley  loose  cotton,  and  the  quantity  of  each 
r.  Freeport,  96  Pa.  St.  24;  Kirkham  purchase,  also  held  to  be  against  the 
V.  Ru^ell,  76  Va.  956;  Atkinson  v.  principles  of  personal  liberty  and  com- 
Goodrich  Transportation  Co.,  60  Wis.  mon  right.  Long  v.  Shelby  Taxing 
141  (ordinance  requiring  spark  ar-  District,  7  Lea  (Tenn.),  134.  An  or- 
rester  on  steamboats) ;  Weigand  v,  Dis-  dinance  forbidding  preaching,  lecturing, 
trict  of  Columbia,  22  App.  D.  C.  559,  drc,  on  a  public  common,  held  reason- 
citing  text;  Heylman  v.  District  of  able.  Commonwealth  v.  Davis,  140 
Columbia,  27  App.  D.  C.  563 ;  Oxanna  Mass.  485 ;  Mankato  v.  Fowler,  32 
V.  Allen,  90  Ala.  468;  Toney  v.  Macon,  Minn.  364  (license  fee  of  $300  upon 
119  Ga.  83;  Lake  View  v.  Tate,  130  auctioneers  unreasonable). 
111.  247;  Hawes  v.  Chicago,  158  111.  The  trustees  of  public  schools  had 
653;  McFarlane  v.  Chicago,  185  111.  statutory  authority  to  direct  what 
252;  Wice  V.  (Chicago  &  N.  W.  R.  Co.,  branches  should  be  taught,  and  to 
193  III.  351;  Bush  v,  Peoria,  215  111.  adopt  and  enforce  all  necessary  rules 
515,  517;  Peoria  v.  Gugenheim,  61  and  regulations  for  the  management  and 
111.  App.  374 ;  Chicago  v.  Gunning  government  of  schools.  A  candidate  for 
System,  114  111.  App.  377,  afif'd  214  admission  passed  a  satisfactory  exami- 
111.628;  Champer  «.  Greencastle,  138  nation  in  evervthing  but  grammar,  and 
Ind.  339;  Pittsbui^h,  C.  C.  &  St.  L.  R.  was  refused  admission  on  that  account. 
CJo.  V.  Crown  Point.  145  Ind.  421 ;  Gas-  Held,  a  rule  or  regulation  denying  him 
tenau  v.  Commonwealth,  108  Ky.  473;  admission  on  that  account  was  un- 
Winthrop  v.  New  England  Chocolate  reasonable,  and  that  mandamus  would 
Co.  180  Mass.  464 ;  State  v.  Barge,  82  lie  to  compel  his  admission  to  study  the 
Minn.  256.  257;  CJorrigan  v.  Gage,  68  other  branches.  Lake  View  School 
Mo.  541.  545;  Kelly  v.  Meeks.  87  Mo.  Trustees  v.  People,  87  111.  303;  s.  p. 
396,  401 ;  State  v.  Birch,  186  Mo.  205,  Rulison  v.  Post,  79  111.  567. 
219;  Lamar  v.  Weidman,  57  Mo.  App.  Ordinance  may  be  shown  to  be  un- 
507 ;  Springfield  v.  Starke,  93  Mo.  App.  reasonable,  as  that  one  for  building  a 
70:  Trenton  Horse  R.  Co.  v.  Trenton,  sidewalk  was  unnecessary  and  oppres- 
53  N.  J.  L.  132. 135;  Cape  May  v.  Cape  sive,  it  being  located  in  an  uninhabited 
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of  all  ordinances  not  expressly  authorized  by  valid  legislative  au- 
thority. 

portion  of  the  city  and  disconnected  i;.  Brittain,  89  N.  Car.  574;  Dunn  v. 
with  any  other  street  or  sidewalk.  Court  of  Coiin^  Revenues  of  Wilcox, 
Corrigan  r.  Gage,  68Mo.  541.  An  ordi-  85  Ala.  144;  Haywood  v.  Savannah, 
nance  providing  that  **  no  person  shall  12  Ga.  404;  Hofmayer  v.  Blakely,  116 
attempt  to  get  upon  or  on  any  train  Ga.  777  (taxation  of  travelling  sales- 
of  cars  while  the  same  is  in  motion  man) ;  Lockwood  v.  Muhlbei^,  124  Ga. 
without  first  obtaining  from  the  per-  660;  In  re  Ridenbaugh,  5  I&ho,  371; 
son  or  persons  having  clmige  thereof  State  v.  Quoug,  8  Idaho,  191 ;  Murdoch 
express  permission  to  do  so''  and  v.  Strange,  99  Md.  89,  106,  citing  text; 
punishing  in  violation  thereof  by  fine,  State  v.  Elofson,  86  Minn.  103;  Ex 
18  unreasonable  and  void.  Wice  v.  parte  Powell,  43  Tex.  Crim.  Rep.  391; 
Cliicago  &  N.  W.  R.  Co.,  193  111.  351.  Ex  parte  Ogden,  43  Tex.  Crim.  Rep. 
A  wnt  of  habeas  corvus  is  a  proper  531 ;  Ex  parte  Cross,  44  Tex.  Crim. 
remedy,  and  relief  will  be  granted,  as  Rep.  376;  Bi^ar^s  Mun.  Manual 
against  a  city  ordinance,  where  the  (Canada,  1900),  332,  335. 
ordinance  in  (juestion  is  so  unreason-  Ordinance  requiring  city  printing  to 
able  as  to  be  void.  Ex  parte  Patterson,  bear  union  label  is  against  public  pohcy. 
42  Tex.  Crim.  Rep.  256,  citing  Ex  Marshall  v.  Nashville,  109  Tenn.  495. 
parte  Battis,  40  Tex.  Crim.  Rep.  112.  An  ordinance  authorizing  the  tax- 
Mufft  not  conflict  with  the  charter  or  collector  and  police  to  put  me  pttrchaaer 
statute,  or  be  repugnant  to  fundamental  of  land  at  a  sale  for  taxes  in  possession 
rights.  Dubois  v.  Augusta  (health  thereof ^  held  void  for  violating  the  con- 
ordinance),  Dudley  (Ga.)  Rep.  30;  stitutioual  pro\'ision  declaring  that  no 
Williams  v.  Augusta  (powder  ordi-  person  shall  be  deprived  of  property 
nances),  4  Ga.  509;  Adams  v.  Albany  without  **due  process  of  law."  Cat 
(liciuor  statute),  29  Ga.  56;  Taylor  v,  houn  v.  Fletcher,  63  Ala..  574.  An  or- 
Gnswold,  17  N.  J.  Eq.  222;  New  Or-  dinance  imposing  a /icen^ /or  upon  the 
leans  v.  Philippi  (taxation),  9  La.  An.  owners  of  towboats  running  between 
44;  Perdue  v.  Ellis  (liquor  traffic),  18  New  Orleans  and  the  Gulf  of  Mexico 
Ga.  586;  Haywood  v.  Savannah,  12  held  to  be  a  regulation  of  conunerce  be- 
Ga.  404;  Paris  v.  Graham  (tax  on  t ween  the  States,  and  void  under  art.  i., 
dram-shops),  33  Mo.  94;  St.  Louis  v.  $  8,  par.  3,  of  the  U.  S.  Constitution. 
CafTerata,  24  Mo.  94;  St.  Ijouis  v.  Moran  v.  New  Orleans,  112  U.  S.  69. 
Bentz,  11  Mo.  61;  Carr  v.  St!  Louis  An  ordinance  which  gave  to  the  mu- 
(fee  of  officers),  9  Mo.  190;  Marietta  nicipal  authorities  arbitrar^y  power  to 
V.  Fearing  (estray  animals),  4  Ohio,  give  or  withhold  consent  for  carrying 
427;  Collins  v.  Hatch  (animals  at  on  the  laundry  business,  without  reg^ad 
large),  18  Ohio,  523;  Mayor,  &c.  of  to  legal  discretion  or  to  tlie  competency 
New  York  v.  Nichols  (inspection  laws),  of  persons  applying  therefor,  and  the 
4  Hill  (N.  Y.),  209;  Commonwealth  v,  administration  of  which  caused  unjust 
Turner  (liq^uor  traffic),  1  Cush.  (Mass.)  discriminations  founded  on  difTerences 
493;  Philips  v.  Wickham,  1  Paige  of  race,  declared  to  be  in  violation  of 
(N.  Y.)  Ch.  590 :  Howard  v.  Savannah,  t  he  Fourteenth  Amendment  to  the  U.  8. 
T.  Charlt.  R.  173;   Smith  r.  Knowille,  Constitution.     Yick  Wo   v.   Hopkinfiy 

3  Head  (Tenn.).  245;  Cowen  v.  West  118  L'.  S.  356,  reversing  Matter  of  Yick 
Troy,  43  Barb.  (N.  Y.)  48;  Pesterfield  Wo,  68  Cal.  294.  See  also /n  re  Tie  L^. 
V.  Vickers,  3  Coldw.  (Tenn.)  205;  26  Fed.  Rep.  611.  But  a  municipil 
Charleston  v.  Benjamin,  2  Strob.  ordinance  prohibiting  washing  and  iron- 
(S.  Car.)  508;    Charleston  r.   Ahrens,  ing  in  public  laundries,  in  specified  ter- 

4  Strob.  (S.  Car.)  241;  Heisembrittle  ritorial  limits,  from  ten  at  night  till  six 
r.  Charleston  Council,  2  McMul.  (S.  in  tlie  morning,  and  operating  upon  all 
Car.)  233;  Cliarleston  v.  Goldsmith,  engaged  in  the  same  business  under  like 
2  Spcers  (S.  ("ar.)  428;  State  v.  Welch,  conditions,  sustained  as  a  legitimate 
36  Conn.  215;  Newton  v.  Belger,  143  police  regulation,  ^ithin  the  compe- 
Mass.  598;  Wliite  v.  Bayonne,  49  N.  J.  tency  of  a  municipality  pxwsessed  of 
L.  311;  l-iozier  v.  Newark,  48  N.  J.  L.  the  ordinary  powers,  and  not  in  con- 
452;  Volk  r.  Newark,  47  N.  J.  L.  117;  ffict  with  the  Fourteenth  Amendment 
kx  parte  Kearny,  55  Cal.  212;  Cape  of  the  Constitution  of  the  United 
(jirardeau  v.  Riley,  52  Mo.  424;   State  States,  since  this  Amendment  does  not 
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§  590  (320).  Same  Subject.  —  The  principle  of  law,  that  ordi- 
nances passed  under  the  general  authority  to  enact  all  such  as  will  be 
necessary,  must  be  reasonable y  or  they  will  l>e  void,  is  well  illustrated 
by  a  case  in  Pennsylvania.*  A  municipal  cor[K)ration  passed  two 
ordinances  in  relation  to  a  gas  company,  —  a  private  corporation, 
with  a  special  charter  authorizing  the  construction  and  maintenance 
of  suitable  gas-works  within  the  limits  of  the  municipal  corporation, 
and  the  use  of  the  streets  for  the  laying  down  of  pipes.  The  first 
ordinance  prohibited  the  gas  company  from  opening  paved  streets 
from  December  to  March  in  each  year,  for  the  purpose  of  laying  gas 
mains.  Uliis  ordinance  the  court  considered  to  be  reasonable,  in 
>iew  of  the  difficulty  of  repairing  the  paved  streets  during  the  winter 
months.  The  other  ordinance  prohibited  the  gas  company  from 
opening  a  paved  street  at  any  time,  for  the  purpose  of  laying  pipes 
from  the  main  to  the  opposite  side  of  the  street.  The  court  say: 
"The  effect  of  this  ordinance  is  to  compel  the  company  to  construct 
two  mains,  one  on  each  side  of  the  street  instead  of  one;  thereby 
materially  increasing  the  expense  to  the  company,  and  consequently 
enhancing  the  price  of  gas  to  the  hihabitants  of  the  district."  And 
this  ordinance  was  declared  to  be  void.     So,  where  the  city  mvns 

impair  the  police  power  of  the  State,  fare    clause   an    ordinance    forbidding 

Barbier  v.  Connolly,  113  U.  S.  27;  Soon  sale  of  lernanade,  cake,  Ac,  at  a  tem- 

Hin^  V.  Crowley,  lb.  703.    Index  title,  porary  stand  without  paying  a  license 

"Pcmce  Power";  infra,  §J  595,  596, —  ta:t  is  unauthorized  and  unreasonable, 

and  note.    When  a  leqidature  has  no  Barling  v.  West,  29  Wis.   .S07;    p<M, 

power,  under  the  Constitution,  to  au-  §  706. 

thorize  a  municipal  corporation  to  pass  An  ordinance  conferring  upon  one 
an  ordinance  (as  here,  to  permit  a  rail-  person  the  right  to  remove  and  com^rt 
way  to  construct  its  road  upon  certain  to  his  own  use  dead  animals,  to  the  ex- 
streets)  il  cannot,  by  a  svecial  act,  legal-  elusion  of  their  owners'  rights,  held 
ize  such  an  ordinance  adopted  by  a  city  unconstitutional  as  being  a  taking  of 
without  authority.  Stange  v.  Du-  private  property  for  public  use  with- 
buque,  62   Iowa,  303.    And  see  Inde-  out  comixjnsation,  and  as  depriving  a 

g>ndcnt  School  Dist.  of  Burlington  v.  person   of   his   property    without    due 

urlington,  60  Iowa,  500.     A  power  to  process  of  law.     River  Rendering  C'O. 

construct  sewers  when,  in  the  judgment  v.  Behr,  77  Mo.  91.    Wliere  power  was 

of  the  council,   "the  public  good  re-  conferred  upon  a  town  *'to  prevent  the 

quired,"   held  not  to  confer  power  to  introduction  of  infectious  or  contagious 

grant  the  use  of  a  public   street   to  diseases,  and  to  preserve  the  health  of 

an    individiud    for  a   private     sewer,  the  inhabitants,"  an  ordinance  forbid- 

Hutchinson  V.  Trenton  Board  of  Health,  ding  any  person  **to  import,  sell,  or 

39  N.  J.  Ecj.  569.  otherwise  deal  in  second-hand  or  castr-off 

An  ordinance  -prohibiting  any  auc-  garments,"  &c.,  with  a  proviso  except- 

tioneer  to  make  any  sale  **  except  to  the  mg  the  sale  of  sucli  articles  when  not 

highest    bidder"    was    held    void    for  imported  or  when  they  had  not  been 

want  of  legislative  or  charter  authority  used  by  persons  having  infectious  dis- 

to  enact  it.    Martin,  In  re,  27  Ark.  467.  cases,   was   held   not   included  in   the 

An  ordinance  prohibiting  heavy  aum-  power  conferred,  and  unlawful  as  being 

ings  over  sidewalks,  without  consent  of  in  restraint  of  lawfid  trade.    Greensboro 

municipal  authorities,  is  reasonable  and  v.  Ehrenreich,  80  Ala.  579. 
valid.      Pedrick    v.    Bailey,    12    Grav         *  Northern    Liberties   v.    Northern 

(Mass.),  161.     Under  the  general  wel-  Liberties  Gas  Co.,  12  Pa.  St.  318. 
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water  works,  its  by-laws  in  respect  to  the  supply  of  water  to  the 
citizens  must  be  reasonable;  and  a  supply  cannot  be  refused  on  the 
application  of  the  owner y  because  the  tenant  was  in  arrears  for  water 
supplied  to  him  while  he  occupied  another  house  owned  by  another 
landlord.^ 

§  591.  When  Ordinance  will  be  deemed  Unreasonable.  —  It  is  of 
course  within  the  power  of  the  court  to  declare  an  ordinance  to  be 
unreasonable  and  void  on  its  face  by  a  mere  inspection  of  the  ordi- 
nance, if  it  is  clearly  of  that  character  because  of  the  inherent  nature 
of  its  provisions.^  But  the  power  of  the  court  to  declare  an  ordi- 
nance void  because  it  is  unreasonable  is  one  which  must  be  care- 
fully exercised.'  ^Vhen  the  ordinance  is  within  the  grant  of  power 
conferred  upon  the  municipality,  the  presumptioti  is  that  it  is  rea- 
sonable, unless  its  unreasonable  character  appears  upon  its  face.* 
But  the  courts  will  declare  an  ordinance  to  be  void  because  unreason- 
able upon  a  state  of  facts  being  shown  which  makes  it  unreasonable.^ 
If  the  ordinance  is  not  inherently  unfair,  unreasonable  or  oppressive, 
the  person  attacking  it  must  assume  the  burden  of  ajjirmaiively  show- 

»  Dayton  v.  Quigley,  29  N.  J.  Eq.  Cush.  (Mass.)  438,  442;   Pennsylvania 

77;  see  cases  cited  in  reporter's  note  at  R.  Co.  v.  Jersey  City,  47  N.  J.  L.  286; 

end  of  the  opinion.    The  Cliancellor  in  Scranton  City  r.  Straff,  28  Pa.  Super.  Ct. 

substance    says:     "The    water- works  258. 

belong  to  the  municipality,  and  are  for  *  Miller  v.  Birmingham,  151  Ala. 
the  benefit  of  the  inhabitants  of  the  469;  44  So.  Rep.  388;  Van  Hook  v. 
city.  The  inhabitants  are  entitled  to  Selma,  70  Ala.  36l ;  Commonwealth  v. 
the  use  of  the  water  on  compliance  Patch,  97  Mass.  221:  Morse  r.  West- 
with  reasonable  regulations.  The  use  port,  110  Mo.  502;  Trenton  Horae  R. 
of  the  water  for  the  complainant's  Co.  v.  Trenton,  53  N.  J.  L.  132;  Con- 
tenants  is  necessary  to  the  full  enjoy-  solidated  Traction  Co.  t;.  Elizabeth,  58 
ment  by  him  of  his  property.  To  refuse  N.  J.  L.  619;  Cape  May  R.  Co.  v,  Caipe 
to  furnish  water  to  his  tenant  there  un-  May,  59  N.  J.  L.  404^407;  Mayor,  Ac. 
less  the  complainant  pays  a  debt  due  of  New  York  t;.  Dry  Dock,  £.  B.  &  B. 
from  the  tenant  to  the  city  for  water  R.  Co.,  133  N.  Y.  104,  111;  Wvgant  v. 
furnished  to  him  elsewhere,  on  prem-  McLauchlan,  39  Oreg.  429.  All  reason- 
ises  not  belonging  to  the  complamant,  able  doubts  as  to  the  reasonableneas  of 
would,  ob\nously,  be  to  compel  him  to  an  ordinance  are  to  be  resolved  in  favor 
pay  the  tenant  s  debt  as  a  condition  of  the  municipality.  Stafford  r.  Chip- 
precedent  to  obtaining  the  water  for  pewa  Val.  El.  Co.,  110  Wis.  331.  The 
his  premises  w^hile  occupied  by  the  city  council  has  a  large  discretion  in  the 
tenant.  The  regulations  must  be  rea-  enactment  of  ordinances,  and  an  ordi- 
sonable.  1  Dill,  on  Mun.  Corp.  4th  ed.,  nance  enacted  under  the  police  power 
§§  319,  320  [§§  589,  590,  hereof].  The  will  not  be  declared  void  unless  it  is 
refusal  to  furnish  water  to  complainant  clearly  oppressive  and  unreasonable. 
is,  under  the  circumstances,  unjustifi-  Commonwealth  v.  Price,  123  Ky.  163; 
able,  and  is  an  injury  for  which  he  is  94  S.  W.  Rep.  32;  Wells  w.  Mt.  Olivet, 
entitled  to  relief  m  this  court.  High  126  Ky.  131;  102  S.  W.  Rep.  1182; 
on  Inj.  J  787."  Lamar  v.  Weidman,  57  Mo.  App.  507. 

-  St.  Louis  r.  St.  Louis  Theatre  Co.,        *  St.  Louis  v.  St.  Louis  Theatre  Co., 

202  Mo.  690;  Hannibal  v.  Missouri  &  202  Mo.  690;  Pennsylvania  R.  Co.  v. 

K.  Tel.  Co..  31  Mo.  App.  23.  32.  Jersey  aty,  47  N.  J.  L.  286;  Niooulin 

'  Commonwealth    v.    Robertson,    5  v.  Lowery,  49  N.  J.  L.  391,  394. 
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ing  that  as  applied  to  him  it  is  unreasonable,  unfair,  and  oppres- 
sive.* And  an  ordinance  general  ^in  its  scope  may  be  adjudged 
reasonable  as  applied  to  one  state  of  facts  and  unreasonable  when 
applied  to  circumstances  of  a  different  character.' 

§592  (321).  Must  not  be  Oppressive.  —  G>urts  will  declare 
ordinances  to  be  void  that  are  oppressive  in  their  character.'  Thus, 
the  Supreme  Court  of  Tennessee,  in  a  judgment  which  reflects  credit 
upon  the  tribunal  that  pronounced  it,  declared  void  an  ordinance  of 
the  city  of  Memphis  which  ordered  the  arrest,  imprisonment,  and 
fine  of  all  free  negroes  who  might  be  found  out  after  ten  o'clock  at 
night,  within  the  limits  of  the  corporation.*  So,  an  ordinance  forbid- 
ding, under  penalty,  the  "knowingly  associating  with  persons  having 

^  J?x  porto  Haskell,  112  Cal.  412;   In  Ala.   468,  citing  text;    Mclnemey  v. 

re  Berry,  147  Cal.  523;   Myers  v.  Chi-  Denver,  17  Colo.  302,  315;    Lamar  v, 

cage,  196  111.  591:  Wells  v.  Mt.  Olivet.  Weidman,  57  Mo.  App.  507;    State  v, 

126  Ky.  131,  102  S.  W.  Rep.  1182;  HiU,  126  N.  Car.  1139,  1146,  approving 

Consolidated  Traction  Co.  v.  Elizabeth,  text. 

58  N.  J.  L.  619;  Cape  May  R.  Co.  v,  *  Memphis  v.  Winfield,  8  Humph. 
CapeMay,  59N.  J.  L.  404,4(57;M^or,  (Tenn.)  707.  The  oppressiveness  and 
Ac.  of  New  York  v.  Dry  Dock,  E.  B.  &  inequality,  alleged  to  mvalidate  a  by- 
B.  R.  Co.,  133  N.  Y.  104,  111;  Scran-  law,  must  be  made  apparent  to  the 
ton  City  v.  Straff,  28  Pa.  Super.  Ct.  258,  court.  Columbia  v.  Beasly,  1  Humph. 
261;  Austin  v.  Austin  City  Cemeteiy  (Tenn.)  232  ;  St.  Louis  v.  Weber,  44 
Assoc.,  87  Tex.  330.  Where  an  ordi-  Mo.  547.  A  by-law  proliibiting  swine 
nance  appears  to  be  reasonable  on  its  running  at  large  in  a  city  is  presump- 
face  and  no  fact  is  pleaded  and  proved  tively  reasonable  as  a  sanitary  or  police 
tending  to  show  it  to  be  unreasonable,  regulation.  Commonwealth  v.  Patch, 
an  assignment  of  error  on  the  ground  97  Mass.  221 ;  Commonwealth  v.  Bean, 
that  it  is  unreasonable  is  not  well  taken.  14  Gray  (Mass.),  52 ;  Cochrane  v.  Frost- 
Gulf  C.  &  8.  F.  R.  Co.  V.  Holt,  30  Tex.  bureh,  81  Md.  54. 
Civ.  App.  330;  Austin  v.  Austin  City  Ordinances  to  regulate  callings  and 
Cemetery  Assoc.,  87  Tex.  330.  trades  must  not  be  unreasonable,  par- 

*  Chicago  V.  Gunning  System,  214  tial,  in  restraint  of  trade,  or  in  contra- 
111.  628,  Si;  St.  Louis  v.  St.  Louis  vention  of  public  policy.  Frank, /n  re. 
Theatre  Co.,  202  Mo.  690;  Pennsyl-  52  Cal.  606.  Thus  a  statute  forbidding 
vania  R.  Co.  v.  Jersey  City,  47  N.  J.  L.  the  reservation  of  seats  at  public  ex- 
286;  Nicoulin  v.  Lowery,  49  N.  J.  L.  hibitions,  upon  the  sale  of  tickets  of 
391,  394:  Central  R.  Co.  v.  Elizabeth,  admission,  after  the  opening  of  the 
70  N.  J.  L.  578 J  581 ;  Ford  v.  Standard  doors,  is  an  unconstitutional  interfer- 
on Co.,  32  N.  Y.  App.  Div.  596,  601.  ence  with  private  property.  Dist.  of 
When  the  ordinance  is  unreasonable  as  Columbia  v.  Saville,  1  McArthur,  581. 
applied  to  a  particular  state  of  facts  Text  quoted  in  Oxanna  v.  Allen,  90 
only,  the  remedy  is  to  resist  the  en-  Ala.  468,  where  it  was  held  that  an  or- 
forcement  of  the  ordinance  in  those  dinance  which  **  undertakes  to  make 
localities  where  it  is  unreasonable,  the  superintendent  of  a  street  railway 
Pennsylvania  R.  Co.  v.  Jersejr  C^ty,  47  company  responsible  quasi-criminally 
N.  J.  L.  286.  The  burden  is  on  the  for  the  failure  of  the  corporation  to 
party  attacking  the  ordinance  to  show  expend  money  in  putting  the  railway 
that  it  is  unreasonable  as  applied  to  the  track  in  suitable  repair"  is  unreason- 
particular  facts  of  the  case.  St.  Louis  able  and  oppressive  and  therefore  void. 
V.  St.  Louis  Theatre  Co.,  202  Mo.  690;  Mere  inconvenience  or  even  hardship  to 
Wells  V,  Mt.  Olivet,  126  Ky.  131;  102  an  individual  does  not  necessarily  make 
S.  W.  Rep.  1182.  an  ordinance  unreasonable  and  oppres- 

•  Heylman  v.  District  of  Columbia,  sive.  Wills  v.  Fort  Smith,  70  Ark. 
27  App.  D.  C.  563;  Oxanna  v,  Allen,  90  221. 
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the  reputation  of  being  thieves  and  prostitutes,"  can  only  be  sus- 
tained by  construing  it  to  require  proof  of  complicity,  actual  or 
intended,  with  the  persons  named  in  the  complaint  as  the  reputed 
thieves  and  prostitutes ;  otherwise  it  would  be  void,  as  an  invasion 
of  the  right  of  personal  liberty.*  So,  where  the  common  council  of 
Baltimore,  by  ordinance,  forbade  any  person  to  erect  or  maintain  any 
steamr-engine  or  boiler  without  authority  from  the  mayor,  and  au- 
thorized the  mayor,  upon  six  months'  notice,  to  revoke  any  permit  to 
use  or  maintain  a  steam-engine  or  boiler,  and  that  thereupon  the 
same  should  be  removed,  under  a  heavy  penalty  for  failure  to  re- 
move it,  in  an  action  to  restrain  the  prosecution  of  a  suit  for  the 
penalty  by  one  maintaining  a  steam-engine  after  notice  to  remove  the 
same  by  the  mayor,  it  was  held  that,  by  itself,  a  stationary  steam- 
engine  is  not  a  nuisance ;  and  that  an  ordinance  which  commits  to 
the  unrestrained  willof  a  single  public  officer  a  power  practically 
absolute  over  the  use  of  steam  within  a  city,  so  that  he  might  pro- 
hibit its  use  altogether,  the  exercise  of  which  may  proceed  from 
enmity  or  prejudice,  from  partisan  zeal  or  animosity,  from  favoritism 
and  other  improper  influences,  and  motives  easy  of  concealment 
and  difficult  to  be  detected  and  exposed,  does  not  fall  within  the 
domain  of  law,  and  is  void  and  inoperative.^ 

§  593  (322).  Most  be  Impartial,  Fair,  and  General.  —  As  it  .would 
be  unreasonable  and  unjust  to  make,  under  the  same  circumstances, 
an  act  done  by  one  person  penal,  and  if  done  by  another  not  so, 
ordinances  which  have  this  effect  cannot  be  sustained.  Special  and 
unvxirranted  discriminatiat} ,  or  unjust  or  oppressive  interference  in 
particular  cases,  is  not  to  be  allowed.  The  powers  vested  in  mu- 
nicipal corporations  should,  as  far  as  practicable,  be  exercised  by 
ordinances  general  in  their  nature  and  impartial  in  their  operation.' 

»  St.  Louis  V.  Fitz,  53  Mo.  582.  Monmouth  v.  Popel,  183  111.  634; 
^  Baltimore  v.  Radecke,  49  Md.  217.  Peoria  v.  Guggenheim,  61111.  App.  374, 
*  Russ  V.  Mayor,  &c.  of  New  York,  379,  quoting  text;  Marshalltown  r. 
12  N.  Y.  Leg.  Obs.  38;  White  v.  Nash-  Blum,  58  Iowa,  184;  Pacific  Junction 
\nlle.  2  Swan  (Tenn.),  364;  De  Ben  v.  v.  Dyer,  64  Iowa,  38;  Stete  v.  Chnaha 
Gerard.  4  La.  An.  30;  Cliicago  v.  &  C.  B.  Bridge  Co.,  113  Iowa,  30;  State 
Rumpff,  45  III.  90;  Hudson  v.  Thome,  v.  Elofson,  86  Minn.  103;  State  v.  Hill. 
7  Paiiee  (N.  Y.),  261;  Baton  Rouge  126  N.  Car.  1139;  Wygantr.  McLauch- 
Council  r.  Cr^monini,  36  I^.  An.  247;  Ian,  39  Oreg.  429,  citing  text;  Biggar's 
Kx  parte  Chin  Yan.  60  Cal.  78;  Zanone  Mun.  Manual  (Canada,  1900),  330.  See 
V.  Mound  City,  103  111.  552;  Citizens'  also  Kiel  v.  Chicago,  176  111.  137. 
Gas  &  M.  Co.  V.  Elwood,  114  Ind.  332;  .\n  ordiimnce  prohibUing  a  varHcidar 
Denver  v.  Bach,  26  Colo.  530;  St.  railroad  corporation  by  name  trom  run- 
Anthony  V.  Brandon,  10  Idaho,  205;  ninp  locomotives  by  steam  on  a  speoi- 
Tugman  r.  Chicago,  78  111.  405,  ap-  fied  street  is  valid,  and  does  not  con- 
proving  text;  Lake  View  v.  Tate,  130  tnivenc  the  principle  stated  in  the  text. 
111.  247;  Cairo  v.  Feuchter,  159  111.  1.55;  Rirhmond.  ic.  R.  Co.  v,  Richmond,  96 
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§  594  (323).     May  regrnlate,  but  not  restrain  Trade.  —  In  England, 
certain  customs  prevail  in  prescriptive  corporations  restrictive  of 

V.  S.  621.    So  an  ordinance  compelling  may  be  adapted  to  the  varying  munici- 

a  railroad  company  to  station  pugmen  pal   necessities  and   exigencies.     Cov- 

wherever  the  railroad  may  cross  streets,  mgton  v.  East  St.  Louis,  78  111.  548, 

&c.,  is  a  valid  exercise  of  legislative  post,  §  713.    In  exercising  its  power  to 

power,  IIS  a  police  regulation  for  the  require  adjacent  lot-owners  to  make 

safety  of  the  public  and  passengers  on  local   improvements,   the  corporation, 

the    trains.       Such    ordinance    when  it  has  been  held  in  Tennessee,  must  not 

passed  is  a  judicial  act,  imposing  pecu-  act  in  a  partial  and  oppressive  manner; 

niary  burden  and  loss  on  the  railroad  therefore  it  cannot  s^ct  particular  indv- 

company,  and  is  subject  to  review  by  viduals  by  name,  and  require  them  to 

coui1;s,  which  will  determine  wliether  construct  pavements  or  local  improve- 

the  power  conferred  was  exercised  in  a  ments  in  front  of  their  lots,  ana  omit 

legal  and  reasonable  manner.    State  v.  others  in  the  same  improvement  dia- 

I*2ast  Orange,  4 1  N.  J.  L.  127.    So,  also,  trict,  if  this  be  done  without  good  cause 

a  resolution  of  a  water  board,  under  or  reason  for  the  distinction.    White  v. 

authority  of  a  city  charter,  requiring  Nashville,  2  Swan  (Tenn.),  364;  ^posty 

certain  consumers  to  put  in  expensive  §  1448. 

meUrs^   without  their   consent,   under  Where  there  is  no  discrimination  be- 

the  f)enalty  of  cutting  off  the  wat^r  for  tween  persons  engaged  in  the  same  busi'- 

non-payment  of  the  price  of  the  meters,  ness  an  ordinance  regulating  the  busi- 

was  declared  void  as  being  an  unwar-  ness  is  not  discriminatory.    St.  Anthony 

ranted  discrimination.  Red  Star  Steam-  v.  Brandon,  10  Idaho,  205;  quoting  and 

ship  Co.  V.  Jersey  City,  45  N.  J.  L.  246,  approving  the  text  with  special  refer- 

citin^  the  text.  ence  to  the  words  "under  the  same 

Discriminating    ordinances.      Ordi-  circumstances."      Cities    cannot    dis- 

nances  should  be  general^  or,  at  all  events  criminate,  in  licensing,  between  citizens 

not  discriminating  in  their  operation,  engaged  in  the  same  business;  if  they 

They  may,  is  it  said,  impose  fines  on  license,    tliey   must   license   all   alike, 

persons  violating  their  provisions  with-  Mt.  Clemens  v.  Sherbert,  122  Mich.  674. 

in  the  corporation  or  >^ithin  a  designated  A  frequent  discrimination  held  b^' 

district  therein,  or  in  a  certain  street;  the  courts  to  invalidate  ordinances  is 

but  an  ordinance  naming  one  individtud  that  in  favor  of  residents  as  against  non- 

and  directing  him  to  do  certain  acts  residents.     Indianapolis  v.  Bieler,   138 

with  respect  to  a  building  alleged  to  be  Ind.   30;    Carrollton  v.   Bazzette,  159 

a  nuisance,  and  in  default  of  compli-  111.   284;    Saginaw  v.   McKnight,   106 

ance,imposing  a  fine  of  a  specific  amount  Mich.  32;    Marshalltown  v.  Blum,  58 

ujx)n  him,  was  held  to  be  unreasonable,  Iowa,  184;    Pacific  Junction  v.  Dyer, 

contrary  to  common  right,  and  void.  64   Iowa,   38;    Watertown  v.   Roden- 

Municipality  v.  Blineau,  3  La.  An.  688.  baugh,  112  N.  Y.  App.  Div.  723;   Buf- 

Compare  Biozant  v.  Campbell,  9  Rob.  falo  v.  Reavey,  37  N.  Y.  App.  Div.  228; 

(I^.)  411,  where,  without  repeaHng  an  Clements  v.  (Jasper,  4  Wyo.  494.    But  in 

ordinance  prohibiting  private  hospitals,  Ottumwa  v.  Zekind,  95  Iowa,  622,  it  was 

the  grant  of  permission  to  one  or  more  held  that  an  ordinance  which  merely 

individuals  to  erect  such  hospitals  was  imposes  a  license  tax  upon  transient 

sustained.     And   see,   also,   Common-  mercliants    does   not    discriminate    in 

wealth  V.  Goodrich,  13  Allen  (Mass.),  favor  of  residents,  merely  because  of 

546,  where  a  municipal  regulation,  lim-  the  fact  that  it  contains  no  provision 

ited  in  its  cliaracter,   was  considered  taxing  residents,  and  is  not  therefore  on 

valid.     Such  cases  depend  upon  their  that  account  invalid.     The  court  held 

special  circumstances.    The  test  is  that  that  the  tax  applied  to  business  of  tran- 

the  regulation  must  be  reasonable  as  sient  nature  ratner  thari  to  the  residence 

applied  to  the  subject  matter.  of  the  person  conducting  it,  and  that 

If  an  ordinance  is  general  in  its  ap-  residents    transacting    business    of    a 

plication,  the  mere  fact  that  it  peculiarly  transient  nature  were  subjected  to  the 

affects  a  particular  person  raises  no  pre-  tax  as  well  as  non-residents.    See  also 

sumption  that  it  was  enacted  for  the  Ex  parte  Haskell,  112  Cal.  412;   Index, 

purpose  of  annoying  him  or  depriving  Commercial    Travellers,    and    chapter 

him  of  liis  rights.    Shinkle  v.  Coving-  on  Taxation,  post,  as  to  Federal  lim- 

ton,  1  Bush  (Ky.),  617.      Ordinances  itations  on  the  State's  power  to  tax 
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freedom  of  trade  and  against  common  right.  Such  customs,  from 
long  usage  and  unknown  origin,  are  regarded  in  the  light  of  regula- 
tions prescribed  by  a  charter  which  is  supposed  to  have  existed,  but 
it  lost.  Such  customs,  while  not  favored  by  the  English  courts,  are 
yet  hejd  legal,  but  must  be  incontrovertibly  established.  But  by 
the  Municipal  Corporations  Act  of  1835  (5  &  6  Wm.  IV,  chap. 
Ixxvi.  §  14),*  exclusive  rights  of  trading  have  been  abolished,  and 
it  is  enacted  "that,  notwithstanding  such  custom  or  by-law  [to  the 
contrary],  every  person  in  any  borough  may  keep  any  shop  for  the 
sale  of  all  lawful  wares  and  merchandise,  by  wholesale  or  retail,  and 
use  every  lawful  trade,  occupation,  mystery,  and  handicraft,  for  hire, 
gain,  sale,  or  otherwise,  within  any  borough." 

§  595  (324).  OoBtoms  in  Restraint  of  Trade.  —  In  this  country 
corporations  derive  all  their  powers  from  legislative  acts  of  compara- 
tively modem  date,  and  prescriptive  customs  in  restraint  of  trade  or 
against  common  right  are  unknown.  No  inconsiderable  portion  of 
the  cases  in  the  old  books  in  England  relate  to  these  customs,  their 
validity  and  mode  of  proof,  but  they  are  in  the  main  inapplicable  to 
the  present  period  and  to  the  institutions  in  this  countrj',  where 
freedom  in  the  choice  and  pursuit  of  all  occupations  never  has  been 
denied.  The  inapplicability  of  the  English  decisions  is  noticed  by 
Mr.  Justice  Dewey,  in  delivering  the  opinion  of  the  Supreme  Court 
of  Massachusetts  in  an  important  case  involving  the  validity  of  an 

and  license.     While  a  city  has  unrC'  tion  of  an  ordinance,  would  not  author- 

stricted  power  to  abate  a  nuisance  the  ize  the  municipal  corporation,  by  such 

court  will  not  declare  void  an  ordinance  ordinance,  to  permit  such  persons  to 

merely  because  the  city  may  discrira-  continue  their  business,  whilst  it  pro- 

inate   against   one   citizen   and   favor  hibited  others  from   engaging  in  the 

another.    St.  I^uis  v.  Fischer,  167  Mo.  same   business  in  the    same   lo^dity. 

654,  aff'd  194  U.  S.  631.    An  ordinance  Tugman  r.  Chicago,  78  111.  405. 
applicable  to  all  the  members  of  a  trade        A  statute  authorizing  municipal  au- 

or  occupation,  and  subjecting  all  to  the  thorities  to  license  and  regulate  such 

same  restrictions  and  restraints  is  not  callings,  trades,  and  employments  as 

invalid  as  class  legislation.     State  v.  the  public  good  may  require,  will  em- 

Calloway,  11  Idaho,  719;  McClelland  tJ.  power   them    to   exact   a   license  for 

Denver,  36  Colo.  486.  revenue  purposes,  if  that  construction 

*  Ante,  cliap.    iii,    J  53,  and   note,  is  not  inconsistent  with  the  whole  char- 

Postf  J  668,  note  and  cases  as  to  monop-  ter  and  the  general  legislation  of  the 

olies    and    ordinances  in   restraint  of  State.    An  ordinance  fixing  one  rate  of 

trade.  Criminal  conspiracies  in  restraint  license  for  selling  goods  which  are  within 

of  trade  and  the  various  English  stat-  or  in  transit  to  the  city,  and  another 

utes  in  respect  thereof  are  instructively  rate  for  goods  not  ^^ithin  or  in  transit  to 

presented   by  Mr.  Justice  Stephen,  3  the  city,  is  invalid.     Frank,  In  re^  52 

tlist.  Criminal  Law,  chap,  xxx.,  and  by  Cal.  606:   a.  p.  Nashville  v.  Althrop.  5 

Prof.   Dicey  in   I^aw  and   Opinion  in  Coldw.  (Tenn.)  554;   Cronin  v.  People, 

England,  1905,  chaps,  v.,  vi.,  viii.    The  82  N.  Y.  318  (an  ordinance  ra^ulating 

fact  that  certain  jxirsons  were  engiiged  the  slaughter  of  animals  hcdcT  valid), 

in  a  particular  kind  of  business  in  a  Supra,  §  589,  note, 
given  locality,  at  the  time  of  the  adop- 
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ordinance  of  the.  city  of  Boston  regulating  the  use  of  hackney  coaches 
and  other  vehicles  within  the  city.  He  observes  that  "  in  the  argu- 
ments addressed  to  the  court,  the  question  was  somewhat  discussed 
as  to  the  power  incident  to  municipal  corporations  to  create  by-laws 
of  the  character  here  adopted ;  and  a  reference  was  made  to  various 
cases  in  the  English  courts,  where  questions  of  this  nature  had 
arisen.  Upon  examination  of  those  cases  they  will  be  found  less 
'  important  and  less  satisfactory  as  guides  here,  inasmuch  as  it  is  quite 
obvious  that  in  many  of  them,  and  particularly  those  where  the 
ordinance  seemed  most  questionable  as  not  being  within  the  ordi- 
nary exercise  of  municipal  authority,  the  by-laws  were  sustained 
upon  the  ground  of  ancient  and  long-continued  usage,  ripening  into 
a  prescriptive  right  on  the  part  of  the  municipal  corporation."  But 
"no  such  ground,"  he  adds,  "can  be  urged  here;  and  the  present 
ordinance,  if  sustained  at  all,  must  be  shown  to  be  authorized  by  the 
express  provision  of  the  charter,  or  be  derived  as  an  incidental  power 
resulting  from  its  incorporation  as  a  city,  or  be  found  in  some  general 
or  special  statute."  * 

§  596  (325).  Must  not  contravene  Oommon  Right.  —  An  ordi* 
nance  cannot  legally  be  made  which  contravenes  a  common  right, 
unless  the  power  to  do  so  be  plainly  conferred  by  a  valid  and  com- 
petent legislative  grant;  and  in  cases  relating  to  such  a  right,  au- 
thority to  regulate,  conferred  upon  towns  of  limited  powers,  has  been 
held  not  necessarily  to  include  the  power  to  prohibit.^     Thus,  in 

*  Commonwealth  v,  Stodder,  2  Ciish.  tain  emplojrments.  Per  Dewey,  J., 
(Mass.)  562,  568.  See  as  to  English  de-  Commonwealth  v.  Stodder,  2  Cush. 
dsions,  remarks  of  Rhodes,  J.,  in  Herzo  (Mass.)  562,  575;  see  also  Napman  v. 
V.  San  Francisco,  33  Cal.  134, 145.  Post,  People,  19  Mich.  352;  Barling  v.  West. 
§  668,  note.  In  the  case  firat  cited  the  29  Wis.  307;  Hayes  v.  Appleton,  24 
court  decided  that  the  business  of  carry-  Wis.  544 ;  Taylor  v.  Pine  Bluff,  34  Ark. 
ing  persons  for  hire  from  town  to  town  603  (excessive  cliarge  for  wei^liing 
in  stage-coaches  and  omnibuses  is  not  cotton);  post,  §  677;  St.  Louis  v. 
80  far  a  territorial  or  local  occupation  Weitzel,  130  Mo.  600.  The  principle 
as  will  authorize  one  city,  unless  it  has  was  applied  to  express  companies  carry- 
express  and  direct  authority  so  to  do  ing  parcels  in  Cairo  v.  Adams  Exp.  (Do., 
from  the  le^lature,  to  pass  an  ordi-  54  111.  App.  87,  where  it  was  held  that 
nance  requiring  the  inhabitants  of  other  the  city  could  only  license  carrying  on 
towns  to  obtain  from  it  a  license  before  business  entirely  within  the  city. 
exercising  that  employment  in  carrying  Whenever  a  by-law  seeks  to  alter  a 
persons  to  or  from  it.  Such  an  ordi-  weUsetUed  and  fundamental  principle 
nance  was  considered  to  be  an  unneces-  of  the  common  law,  or  to  establish  a  rule 
eary  restraint  upon  business,  and  is  not  interfering  with  the  rights  of  individuals 
binding  upon  citizens  of  other  places,  or  the  public,  the  power  to  do  so  miist 
The  court  does  not  question  the  right  of  come  from  plain  and  direct  legislative 
the  city,  by  reasonable  by-laws,  to  re-  enactment.  Taylor  v.  Griswold,  17 
quire  inhabitants,  whose  business  is  N.  J.  L.  Eq.  222 ;  ante,  §  237,  and  note, 
local  and  carried  on  within  the  city,  to  '  Taylor  v.  Griswold,  17  N.  J.  Eq. 
obtain  a  tioense  before  exercising  cer-  222;  State  v.  Mott,  61  Md.  297;  Fulton 
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Connecticut,  it  is  held  that  every  one  has,  presumptively,  a  commow- 
law  right  to  fish  in  navigable  rivers,  and  that,  though  every  town 
may,  by  statute,  have  the  power  to  make  by-laws  to  regvlaie  fish- 
eries of  clams  and  oysters  within  its  limits,  yet  this  power  does  not 
authorize  a  by-law  prohibiting  all  persons  except  its  own  inhabitants 
from  taking  shell-fish  in  a  navigable  river,  within  the  limits  of  such 
town ;  such  a  by-law,  being  in  contravention  of  a  common  right,  is 
void.' 

§  597  (326).  Same  Subject.  —  But  there  is,  however,  no  common 
right  to  do  that  which,  by  a  valid  law  or  ordinance,  is  prohibited; 
and  hence  courts  will  not  declare  an  authorized  ordinance  void  be- 
cause it  prohibits  what  otherwise  might  lawfully  be  done.  In  dis- 
cussing the  subject,  Mr.  Justice  Evans  illustrates  it  in  this  wise: 
"If  there  was  no  law  interfering,  the  butcher  might  kill  his  beeves 
and  hogs  in  the  street.  If  the  butcher  could  do  it,  any  man  might, 
and  it  might,  therefore,  be  said  to  be  a  common  right;  but  vrhen 
the  law  prohibited  it,  it  w-as  no  longer  a  common  right.  A  legal 
restraint  may  be  imposed  on  a  few  for  the  benefit  of  the  many." ' 
Therefore,  while  ordinances  which  unnecessiirilv  restrain  trade  or 
operate  oppressively  upon  individuals  will  not  be  sustained,  yet  such 
as  are  reasonably  calculated  to  preserve  the  public  health  are  valid 
although  they  may  abridge  individual  liberty  and  individual  rights 
in  respect  of  property.'  Accordingly,  in  a  populous  city  an  ordi- 
nance is  valid  as  a  sanitary  regulation  which  prohibits  the  purchasing 
of  carcasses  of  animals  for  boiling,  steaming,  or  rendering  the  same, 
and  the  rendering  and  steaming  of  the  same,  within  the  city,  except 
in  certain  enumerated  cases  and  under  specified  conditions  of  a 
reasonable  character.* 

§  598.  Ordinances  conferring  Discretionary  Powers  on  Oitj  (MBcen. 
—  Ordinances  prohibiting  certain  acts  witlunU  the  consent  or  permit 

V.  Norteman,  60  W.  Va.  562;  55  S.  E.  engaging  in  a  lawful  businefis  —  sale  of 
Rep.  658;  Thousand  Island  Park  As-  lemonade,  cake,  Ac.  —  at  tempomy 
Boc.  V.  Tucker,  173  N.  Y.  203,  210,  stands  on  sidewalk.  Barling  v.  West, 
quoting  text;  Milliken  v.  Weatherford,  29  Wis.  307;  see  post,  i  706,  ante,  f 
51  Tex.  388,  when*  an  ordinance  pro-  237. 

lib' ling  the  renting  of  private  property  Xo  ^  Per  Evans,  J.,  in  ChariestOQ  v. 
l*wd  women  was  (leclared  void.  See  Ahrens,  4  Strob.  (S.  Car.)  241,  257; 
'.xUo  State  r.  Tlill,  126  N.  Car.  1139,  Charleston  w.  Wentworth  Baptist 
.ipprnving  text.  Church,   lb.  306,  310;    Peoria  v.  CW- 

'  Haydcn  r.  Noyes,  5  Conn.  391;  houn,  29  111.  317;  St.  Paul  v.  Colter,  12 
IN'ck  ?'.  Lockwood,  5  Day  (Conn.),  22;   Minn.  41. 

Willard  v.  Killingworth,  8  Conn.  247;        *  Text  approved,  State  v.  Hdcomb, 
Clason  r.  Milwaukee,  30  Wis.  316.    The  68  Iowa,  107;  Commonwealth  v.  Pkiteh, 
general  welfare  clause  does  not  author-  97  Mass.  221. 
izc  the  imposition  of  a  license  tax  for        *  State  r.  Fisher,  52  Mo.  174. 
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o/  the  common  council  or  the  Tnayor  or  other  executive  officer ,  have  in 
some  cases  been  held  to  be  unreasonable  and  void,  because  they 
submit  the  rights  of  individuals  to  the  unrestrained  discretion  of  the 
council  or  official.  It  has  been  said  of  ordinances  of  this  nature 
that  they  remove  the  rights  of  the  individual  from  the  domain  of  law 
and  subject  them  to  the  exercise  of  arbitrary  discretion  on  the 
part  of  the  council  or  the  ofBcer  upon  whom  the  dispensing  power 
is  conferred;  that  it  is  unreasonable  to  reserve  the  right  to  grant  or 
withhold  the  privilege  as  it  may  suit  the  pleasure  of  the  council  or 
officer,  and  that  to  be  valid  an  ordinance  of  this  nature  must  lay 
down  a  uniform  rule  of  action  governing  the  exercise  of  the  dis- 
pensing power.* 

^  Barthet  v.  New  Orleans,  24  Fed.  prohibiting    parades    in    the    public 

Rei).  563  (requiring  permit  before  en-  streets    without   the    consent    of    the 

gaging    in    business    of    slaughtering  mayor):    Bo^d  v.  Frankfort,  117  Ky. 

cattle  within  the  limits  fixed  for  that  199  (prohibiting  erection  of  any  build- 

businees);  Montgomery  v.  West,   149  ing  without  consent  of  common  coun- 

Ala.  311;  42  So.  Rep.  1000  (ordinance  cil);   State  v.  Mahner,  43  La.  An.  496 

prohibiting   the   operation    of    steam  (prohibiting    dairies    i^ithin    specified 

engines,  planing  mills,  <&c.,  without  the  limits  without  permit  from  the  council) ; 

consent   of  council);     Los   Angeles  v.  Matter  of  Frazee,  63  Mich.  396  (or- 

HoUywood  Cem.  Assoc.,  124  Qd.  344  dinance  prohibiting  parades,  &c,,  with- 

(prohibiting   the   establishing   of   any  out    consent    of    mayor    or    council); 

cemetery    within    the    limits    of    the  Trenton  v.  Clayton,  50  Mo.  App.  535 

county     without     permission     of    the  (ordinance     conferring     discretionary 

county  board  of  supervisors) ;    May  v.  power  on  the  mayor  to  grant  or  ^^ith- 

People,  1  Colo.  App.  157  (storing  hides  hold  peddlers*  licenses);   State  v.  Ten- 

and   pelts  within  city  limits  without  ant,     110    N.    Car.    609   (prohibiting 

permit  from  common  council) ;  Cliicago  erection  of  buildings  within  fire  limits 

V.  Trotter,  136  111.  430 -(ordinance  pro-  with  permit  from  board  of  aldermen); 

hibiting    parades,    <&c.,  in   the    public  Sioux  Falls  v.   Kirby,   6   S.  Dak.   62 

streets    without    a    permit    from    the  (ordinance  prohibiting  erection  of  any 

police  department);    Rich  v.   Naper-  building  without  a  permit  from  the 

ville,    42    III.    App.    222    (prohibiting  building    inspector);   State  v,  Dering, 

public    parades    and    demonstrations  84   Wis.   585    (ordinance    prohibiting 

without  permission  of  city  council) ;  parades  without  the  consent  of  mayor). 

CScero  Lumber  Co.  v.  Cic«ro,  176  111.  See  also  Ex  parte   Sing    Lee,  96  Cal. 

9  (prohibiting  business  traffic  on  cer-  354;    Noel   v.    People,    187    111.    587; 

tain     streets     except    "upon    special  Robison  v.  Miner,  68  Mich.  549,  556; 

permission''    of    board    of    trustees);  St.  Louis  v.  Russell,  116  Mo. 248;  State 

BcoBomeB  v.  Indianapolis,  71  Ind.  189  v.  Withnell,  78  Neb.  33;  110  N.  W. 

(ordinance  requiring  permit  for  estab-  Rep.  680. 

lishing  and  maintaining  hospitals  In  Anderson  v,  Wellington,  40  Kan. 
within  the  city) ;  Richmond  v.  Dudley,  173, 180,  where  an  ordinance  prohibiting 
129  Ind.  112  (ordinance  prohibiting  parades^  &c.,  without  the  consent  of 
keeping  and  storing  inflammable  ou  the  mayor  was  held  to  be  invalid, 
witnout  permit  from  council);  Ply-  Simpson^  C.y  said:  ** It  is  not  a  reason- 
mouth  V.  Schultheis,  135  Ind.  339  able  regulation  to  vest  the  power 
(prohibiting  tanneries  without  a  permit  arbitraruy  in  the  mayor  to  ^rant  or 
from  the  common  council) ;  Elkhart  refuse  permission  to  anv  association  of 
V.  Murray,  165  Ind.  304  (prohibitinjg  persons  combined  for  legal  and  meri- 
ninning  of  street  cars  without  a  speci-  torious  purposes  to  parade  the  streets 
fied  kind  of  fender,  or  one  equally  as  with  music.  .  .  .  All  by-laws  made  to 
good  "to  be  approved  by  the  common  regulate  parades  must  fix  the  conditions 
council  or  its  committee");  Anderson  upon  which  all  p)ersons  or  associations 
V.  Wellington,  40  Kan.  173  (ordinance  can  move  upon  the  public  streets,  ex- 
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In  these  cases  the  remarks  of  the  court  appear  to  have  been 
directed  to  the  denial  of  any  right  or  authority  on  the  part  of  the 

pressly  and  intelligently;    such  condi-  erection  of  every  such  engine  within 

tions  operating  upon  all  of  the  same  the  citv  limits. 

class  alike,   and   oein^  reasonable  in  In  In  re  Frazee,  63  Mich.  396,  an 

their  requirements,  and  not  oppressive  ordinance  absolutely  prohibiting  (not 

in  their  operation,  and  must  not  give  regulating)  street  processions  rrith  musi- 

the  power  of  permitting  or  restraining  ecu  instrutnentSf  banners,  torches,  &c., 

processions  to  an  unr^ulated  official  or  while  sin^ng  or  shouting  without 

discretion,  and  thus  allow  an  officer  to  the  consent  nrst  obtained  of  the  mayor, 

prevent  those  with  whom  he  does  not  under  penalty  of  a  fine,  and,  in  default 

agree  on  controverted  questions  from  of  payment,  of  imprisonment,  was  hdd 

calling  public  attention  to  the  prin-  in  the  absence  of  any  express  legisU- 

ciples  01  their  party  or  the  objects  of  tive  authorit^r  therefor  to  be  unreason- 

their  oiganization  m  one  of  the  most  able  and   void.     The  ground  of  the 

eflfectual  methods  known  to  associated  decision  in  this  case  was  that  the  use 

effort.''  of  the  city  streets  for  orderly  parades 

In  Baltimore  v.  Radecke,  49  Md.  was  not  unlawful,  and  while  it  might 

217,  the  defendant  in  1866  had  obtained  be  regulated,  it  could  not  be  prohibiud, 

permission  from  the  mayor  and  council  and  that  a  prohibition  qualified  by  a 

to  erect  and  use  a  steam  engine  in  his  dispensing  power  was  not  a  reasonable 

business    of    carpentering    and    box-  exercise  of  the  power  to  regulate.  This 

making.    The  resolution  ^^nting  this  decision  was  distinguished  by  tl^same 

permit,  contained  a  provision  in  con-  court  in  the  later  case  of  Love  v.  Judge 

formity  to  a  city  oniinance  that  the  of   Recorders   Court,    128   Mich.   545, 

engine  should   be   removed   after  six  where  it  was  held  that  an  ordinance 

months'  notice  to  that  effect  from  the  forbidding  the  making  of  any  puMie 

mayor.     The  engine  was  erected  and  address  in  any  public  fiace  within  one- 

continued  in  use  until  1873,  when  de-  half  mile  of  the  city  hau,  or  without  first 

fendant  received  notice  to  remove  it.  obtaining  a  permit  from  the  mayor, 

It  was  held  that  a  stationary  engine  is  was  a  valid  exercise  of  the  power  to 

not  in  itself  a  nuisance  even  if  erected  control  and   regulate  the   manner  in 

and  used  in  the  midst  of  a  populous  which  streets  and  public  places  should 

city;  that  an  ordinance  reqmring  the  be  used.     It  was  pointed  out  that  the 

removal  of  steam  engines,  after  notice  earlier  case  involved  the  right  to  use 

from  the  mayor,  simply  committed  to  the  streets  for  a   method   of   travel, 

the  unrestrained  will  of  a  single  public  while  this  case  only  involved  the  right 

officer  a  power  over  the  use  of  steam  to  occupy  public  places  and  to  use 

in  the  city  limits  practically  absolute,  them  in  a  specified  manner.    The  court 

so  that  he  might  prohibit  its  use;  and  adopted  the  view  tliat  it  was  within 

that  the  ordinance  was  unreasonable  the  power  of  the  city  to  proliibit  the 

and  void.     This  case  b  distinguished  making    of    addresses    in    the    public 

in    Com'rs    of    Easton    v.    Covey,    74  s<iuares,  and,  if  it  had  the  power  to 

Md.  262,  where  an  ordinance  prohibit-  exclude,  it  necessarily  had  the  power 

ing  the  erection  of  any  kind  of  building  to  nualify  the  exclusion  by  an  exercise 

without  a  permit  from  the   commis-  of  tlie  dispensing  power.    See  also  In  re 

sioners  of  the  town,  through  the  clerk,  Cox,  129  Mich.  635. 

was  sustained  as  a  valid  exercise  of  the  The  case  of  Newton  v.  Belger,  143 

authority  conferred  upon  the  commis-  Mass.  598.  is  sometimes  citea  as  au- 

sioners.    The  ground  of  distinction  ad-  thority    for    the    proposition    that  a 

vanced  was  that  the  ordinance  in  the  prohibitory  ordinance  conferring  a  dis- 

earlier  case  gave  the  mayor  unrestrained  cretionary  dispensing  power  upon  the 

and  absolute  power,  at  his  mere  will  and  council  or  some  city  officer  is  invalid, 

pleasure,  to  revoke  any  and  every  per-  because  the  exercise  of  the  dispensing 

mit  already  granted  for  the  use  of  steam  power  is  discretionary.     In  that  case 

engines  and  boilers  in  the  city,  but  in  authority    was    conferred    by    statute 

so   holding,   the   court  expressly   said  upon  a  city  to  regulate  by  ordinance 

that  they  were  not  to  be  understood  "the  inspection  of  materials,  constnio- 

as  expressing  disapproval  of  an  ordi-  tion,  alteration,  and  use  of  buildings" 

nance  which  required  a  permit  for  the  for  the  purpose  of  preventing  fires,^^ 
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city  to  subject  the  individual  to  an  arbitrary  discretion  on  the  part 
of  the  council  or  of  the  officer  upon  whom  the  dispensing  power  is 
conferred.  It  is,  however,  to  be  observed  that  in  the  great  majority, 
if  not  in  all,  of  the  cases  cited,  the  ordinance  was  prohibitory  in  its 
nature,  and  in  the  view  of  the  courts  the  acts  sought  to  be  prohibited 
were  not  of  themselves  harmful  or  of  such  a  nature  as  to  justify 
prohibition.  This  is  particularly  true  of  the  cases  cited  above  pro- 
hibiting parades  and  processions  in  the  city  streets.  In  these  cases 
the  courts  appear  to  have  adopted  the  view  that  a  parade  or  a  pro- 
cession conducted  in  an  orderly  manner  is  a  reasonable  and  proper 
use  of  the  city  streets,  and  whatever  view  the  courts  might  take  as  to 
the  right  to  regulate  parades,  yet  there  was  nothing  in  their  nature 
to  justify  prohibition  or  to  subject  them  to  the  arbitrary  discretion 
of  the  council  or  of  an  individual  officer.  But  whilst  the  principles 
so  laid  down  are  supported  by  a  respectable  body  of  authority,  it  is 
believed  that  they  are  contrary  to  the  weight  of  the  decisions.  Many 
cases  are  to  be  found  sustaining  ordinances  prohibiting  acts  or  even 
.  the  following  of  trades  or  occupations  without  procuring  permits 
which  may  be  issued  at  the  discretion  of  the  council,  mayor,  or  some 
other  city  officer  or  department,  and  the  fact  that  the  dispensing 
power  was  apparently  conferred  without  restraint  or  qualification 
has  been  regarded  as  arising  merely  from  the  difficulty  of  defining 
in  advance  upon  what  conditions  the  permit  shall  be  given  or  the 
dispensing  power  exercised.  It  has  also  been  said  that  it  is  not  to 
be  assumed  that  the  council  or  officer  in  exercising  the  dispensing 
power  will  act  arbitrarily  or  otherwise  than  in  the  exercise  of  a  sound 
discretion.* 

The  city  assumed  to  pass  ordinances  Austin  i;.  Murray,  16  Pick.  (Mass.)  126, 
under  this  authority  prohibiting  the  it  was  held  that  statutory  power  to 
erection  or  alteration  of  any  budding  remdate  burials  did  not  authorize  the 
without  first  obtaining  a  permit  from  the  aaoption  of  an  ordinance  prohibiting 
bocu^  of  aldermen.  It  was  held  that  bunals  without  a  permit  from  the 
the  ordinance  was  broader  than  the  selectmen  of  the  town, 
authority  conferred  by  statute,  and  ^  Wilson  v.  Eureka  City^  173  U.  S. 
was  voia.  The  opinion  of  the  court  32;  s.  c.  15  Utah,  53;  Davis  v.  Massa- 
was  entirely  directed  to  the  question  chusetts,  167  U.  S.  43,  aflf'g  162  Mass. 
whether  under  a  power  to  regulate  the  510;  Gundling  v.  Chicago,  177  U.  S. 
construction  of  buildings  the  city  had  183;  Fischer  v.  St.  Louis,  194U.  S.  361; 
authority  to  adopt  a  prohibitory  or-  Lieberman  v.  Van  de  Carr,  199  U.  S. 
dinance  qualified  by  a  dispensing  552,  aff'g  175N.  Y.  440;  /n  re  Flaherty, 
power.  Any  remarks  of  the  court  de-  105  Cal.  558 ;  Commonwealth  v.  Paries, 
nying  the  right  to  subject  the  use  of  155  Mass.  531;  Love  v.  Judge  of  Re- 
property  to  an  arbitrary  discretion  corders  Court,  128  Mich.  545;  Buffalo 
are  to  Be  considered  as  intended  to  be  v.  Hill,  79  N.  Y.  App.  Div.  402.  In 
directed  against  the  existence  of  any  Buffalo  v.  Hill,  79  N.  Y.  App.  Div.  402, 
power  of  prohibition.  See  also  to  the  406,  Spring,  J.,  after  citing  the  au- 
Fame  effect,  Winthrop  v.  New  England  thorities,  and  referring  to  the  fact  that 
Chocolate    Co.,    180    Mass.    464.      In  in  some  the  test  upon  which  the  di»- 
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It  is,  however,  to  be  observed  that  in  sustaining  these  ordinances 
in  some  instances  the  courts  declared  that  it  was  within  the  power 

cretion  of  the  mayor  was  to  be  exercised  person  must  secure  leave  from  another 

was  defined  in  the  ordinance  creating  to  exercise  a  right  —  f.  ^.,  that  an  auc- 

the  aut)iority  while  in  others  there  was  tioneer  sliall  obtain  a  hcense  from  the 

no  limitation  placed  upon  it,  said:  'Mt  mayor    before     engaging    in    business 

does  not  follow  tliut  the  omission  to  carries  with  it,  by  necessary  implies- 

prescribe  the  bounds  of  the  authority  tion,  a  discretion  upon  the  part  of  the 

carries  the  conclusion  ,that  it  is  vested  other  to  ^ve  or  refuse  it,  if  m  his  judg- 

arbitnirily  in  the  official  or  body  to  ment  it  ls  unwise  or  improper  to  give 

whom  it  is  committed.    The  difficulty  the  rc(^uired  consent.      Hence,  under 

of  defining  in  a  given  case  wliat  stand-  such    a    statutory     requirement    the 

ard  shall  be  applied  in  the  disposition  mayor  may  refuse  a  license  to  any  per- 

of  the  petition,  and  the  fact  that  the  son  whose  cliaracter  and  riualifications 

conservation  of  the   public   health  is  are  not  satisfactory  to  him,  or  where 

the  basis  for  the  existence  of  the  au-  in  liis  judgment  public  interest  requires 

thority,  indicate    the    reason    for   the  it,  and  the  exercise  of  this  discretion 

absence  of  the  definition,   but  is  no  on  the  part  of  the  mayor  is  not  subject 

warrant    for   the    inference    that    the  to    juclicial    super\iaion    or    control 

power  is  an  arbitrary  one  to  be  exer-  People  v.  Grant,  126  N.  Y.  473.    See 

cised  in  ruthless  disregard  of  the  riglits  also  People  v.  Grant,  58  Hun  (N.  Y.), 

of  any  class  or  individual.  ,  The  dis-  455;   Matter  of  Armstrong  v.  Muiphy, 

cretionary  authority  must  rest  some-  65  N.  Y.  App.   Div.    123:    Peopfe  v. 

where,  and  experience  has  shown  tliat  Saratoga   Springs  Sewer  CommiaBion, 

its  lodgment  m  some  body  or  official  90  N.  Y.  App.  Div.  555. 

of  the  municipality  is  more  efficacious  Ordinances  prohibitory  of  the  foUow- 

than  to  leave  it  with  the  legislature,  ing  matters  have  been  su^ined,  vix.: 

to  whom  the  local  situation  may  be  prohibiting  the  beating  of  drums  on 

unknown.''  the  streets  of  a  town  without  special 

In  In  re  Flaherty,  105  Cal.  558,  pennit  in  writing  from  the  presi- 
where  the  court  sastamed  an  ordinance  dent  of  the  board  of  trustees,  in  re 
prohibiting  the  beatinj^  of  drums  in  Flaherty,  105  Cal.  558:  prohibiting 
the  streets  of  a  city  without  the  per-  awnings  without  the  consent  of  the 
mission  of  the  president  of  the  board  mayor  and  aldermen,  Pedrick  r. 
of  trustees,  McFarland,  J.,  said:  '*In  Bailey,  12  Gray  (Mass.),  161;  forbid- 
dealing  with  this  and  similar  Questions,  ding  orations,  &c.,  in  a  park  without 
—  such  as  repairs  to  wooden  buildings  the  prior  consent  of  the  park  com- 
within  fire  umits,  carryinj^  concealed  missioners.  Commonwealth  v.  Abim- 
weapons,  using  public  buildings  and  hams,  156  Mass.  57;  or  upon  the 
grounds,  ringing  belLs  on  buildings  common  or  other  public  grounds  with- 
where  many  operatives  are  employe<l,  out  obtaining  a  pJermit  from  the  city 
haranguing  on  the  streets  by  lecturers,  government  or  committee,  Common- 
preachers,  &c.,  sin^ng  or  playing  on  wealth  v.  Davis,  140  Mass.  485:  or 
musical  instruments  on  the  streets,  and  from  the  mayor,  Davis  v.  Biaasachu- 
the  like. —our  Federal,  State,  and  setts,  167  T^  S.  43,  aff'g  162  Bfass. 
municipal  governments  have  always  510;  beating  drums  or  tambourineB 
recognized  the  practical  impossibility  or  making  any  noise  with  any  instru- 
of  pro\'iding  in  advance  for  proper  ment  for  any  purpose  whatsoever, 
exceptional  cases,  and  the  necessity  of  without  the  written  permission  of  the 
giving  to  a  public  officer  some  discre-  president  of  the  \illage,  Vance  v.  Had- 
tion  in  the  premises;  and  laws  and  neld,  4  N.  Y.  Supp.  112;  givins  the 
ordinances  based  on  that  principle  riglit  to  manufacturers  to  ring  oeUs 
have  nearly  always  been  upheld  when  and  blow  whistles  in  such  manner  and 
subjected  to  judicial  test,  l^ws  are  at  such  hours  as  the  board  of  aldermen 
not  made  upon  the  theory  of  the  total  or  selectmen  may  in  writing  designate, 
depravity  of  those  who  arc  elected  to  Sawyer  v.  Davis,  136  Mass.  239;.  pn>- 
administor  them;  and  the  presumption  hibiting  the  erectin|i:  or  repairing  of  a 
is  tlie  municipal  officers  will  not  use  these  wooden  building  without  the  permi»- 
small  powers  villanously  and  for  pur-  sion  of  the  board  of  aldermen,  Hine 
poses  of  oppression  and  mischief."  v.  New  Haven,  40  Conn.  478;   see  id0O 

A    statutory    requirement    that    a  Ex  parte  Fiske,  72  Cal.  125;    prohibit- 
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of  the  legislature,  or  of  the  city  council  by  virtue  of  delegated  au- 
thority, to  prohibit  the  act  absolutely,  and  that  the  right  to  abso- 
lutely prohibit  necessarily  includes  the  authority  to  determine  under 
what  circumstances  the  act  may  be  permitted,  as  the  greater  power 
contains  the  less.*    But  in  other  cases  this  distinction  does  not  seem 


ing  the  erection  of  bill-boards  exceed-  public  place  within  one-half  mile  of  the 

ing'  six    feet    in    height  without   the  city  hall  without  a  permit  from  the 

permission    of    the    common    council,  mayor,   Love   v.   Judge   of  Recorders 

Rochester   v.    West,    164   N.   Y.   510,  Court,  128  Mich.  545;    In  re  Cox,  129 

afPg  29  N.  Y.  App.  Div.   125;  forbid-  Mich.  635. 

ding    the    removal    of    any    building         ^  D&vis  v.  Massachusetts,  167  U.  S. 

into  or  upon  any  of  the  public  streets  43,  afif'g  162  Mass.  510.     In  Common- 

without  the  written  permission  of  the  wealth  v.  Parks,  155  Mass.  531,  where 

mayor,    Wilson   v.    Eureka   City,    173  the  court  sustained  an  ordinance  for- 

U.  S.  32 ;  8.  c.  15  Utah,  53 ;  authorizing  bidding  the  blasting  of  rock  with  gun- 

liarbor  masters  to  station  vessels  and  powder  within  the  city  limits  without 

to  assign  to  each  its  place,  Vanderbilt  the  written  consent  of  the  board  of 

r.  Adams,  7  Cowen  (N.  Y.),  349;   for-  aldermen.  Holmes,  J.^  said:    "It  (the 

bidding   blasting   of   rock   with   gun-  legislature)  may  prohibit  a  use  of  land 

powder  within  the  city  limits  without  which  the  common  law  would  regard 

the  written  consent  of  the  board  of  as  a  nuisance  if  it  endangered  adjoining 

aldermen.  Commonwealth  v.  Parks,  155  houses  or  the  higliway,  and  the  legisla- 

Mass.  531;    forbidding  the  occupancy  ture  may  authorize  cities  and  towns 

of  any  place  on  the  street  for  a  stand  by   ordinance   and    by-laws   to   make 

without  the  permission  of  the  clerk  of  similar      prohibitions.      Furtliermore, 

Faneuil  Hall  Market,  Nightinale,  Pe-  what  the  municipal  body  may  forbid 

titioner,  11  Pick.  (Mass.)  168;  forbid-  altogether,  it  may  forbid  conditionally, 

ding  the  keeping  of  swine  without  per-  unless  its   written   pennission   be  ob- 

mit  in  writing  from  the  board  of  health,  tained  beforehand."    Similarly  in  Com- 

Quincy  V.  Kennard,  151  Mass.  563;  for-  monwealth   v.    Ellis,    158    Mass.    555, 

bidding  the  erection  of  any  kind  of  a  where  the  ordinance  before  the  court 

building  without  a   permit  from  the  prohibited  the  selling  of  any  goods  in 

commissioners    of   the  town    through  the  streets  without  a  permit  from  the 

their  clerk,  Com'rs  of  Easton  v.  Covey,  superintendent   of   streets,    the   court 

74   Md.   262;    forbidding  any  person  pomted   out   that   it   was   within   the 

from  remaining  within  the  Umits  of  a  power  of  the  legislature  to  forbid,  or 

market  for  more  than  twenty  minutes,  to  authorize  the  municipality  to  for- 

unless   authorized   so   to   do   by    the  bid,  street  sales  entirely,  and  it  held 

superintendent   or   liis   deputy,   Com-  tliat,  having  the  power  to  forbid,   it 

monwealth  v.  Brooks,  109  Mass.  355;  might   provide   for   exception    by    an 

prohibiting  selling  of  any  goods  in  the  exercise  of  the  dispensing  power.     In 

street  without  a  permit  from  the  sup-  Quincy   v.    Kennard,    151    Mass.    563, 

erintendent  of  streets.  Commonwealth  where  the  ordinance  forbade  the  keep- 

V.  Ellis,  158  Mass.  555;   forbidding  the  ing  of  swine  ^\'ithout  a  permit  in  writing 

sale  of  meat  outside  public  markets  from  the  board  of  health,  it  was  pointed 

without  a  license  issuea  by  the  mayor  out  that  the  board  of  health  had  au- 

on  the  direction  of  the  council,  Buffalo  thority  to  forbid  the  keeping  of  swine 

V.  Hill,  79  N.  Y.  App.  Div.  402;    for-  in  the  city,  and  the  court  held  that  the 

bidding    peddling    without    a    license  fact  that  the  prohibition  contained  in 

issued  oy  the  mayor,  Bradley  v.  Ro-  the  ordinance  was  quaUfied  by  a  pro- 

chester,  54  Hun  (N.  Y.),  140;   forbid-  vision  for  a  permit  did  not  affect  its 

ding  the  vending  of  milk  without  a  validity.    If  it  might  proliibit  entirely, 

permit    from    the   board    of    health,  it  might  permit  under  qualifications. 
Lieberman  v.  Van  de  Carr,  199  U.  S.         In  I^ve  v.  Judge  of  Recorders  Court, 

552,  afTg  175  N.  Y.  440;    forbidding  128   Mich.   545,   where  the  ordinance 

the  erection  of  cow  stables  without  per-  forbade  the  making  of  any  public  ad- 

mission  from  common  council,  Fischer  dress  in  any  public  place  within  one- 

V.  St.  Louis,  194  U.  S.  361 ;  forbidding  half  mile  of  the  eity  hall  >\'ithout  a  per- 

tbe  making  of  public  addresses  in  any  mit  from  the  mayor,  the  court  pointed 
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to  have  been  adverted  to,  and  it  appears  to  have  been  held  that  the 
constitutional  rights  of  the  individual  are  not  affected  in  any  way 
merely  because  the  discretion  to  grant  a  permit  to  do  an  act  or  to 
exercise  a  trade  or  calling  has  been  vested  in  a  municipal  board  or 

officer.  In  these  cases  it  appears  to  be  assumed  that  if  the  trade  or 
calling  is  properly  of  a  nature  which  may  be  regulated  or  controlled 
by  virtue  of  the  police  power,  such  regulation  or  control  may  be 
exercised  by  a  prohibition  unless  a  permit  be  obtained.*     There 

out  tliat  the  city  had  the  right  to  forbid  authorize  its  municipalities  to  regulate 

the  use  of  public  places  for  this  purpose  and  suppress  all  such  places  or  occu- 

entirely,  and  liaving  the  power  so  to  pations  as  in  its  judgment  are  likely  to 

do,  it  of  necessity  haS  the  power  to  per-  oe  injurious  to  the  health  of  its  inhabit- 

mit  it  in  its  discretion  and  on  what  it  ants,  or  to  disturb  people  by  loud  noises 

deemed  proper  occasions.  or    offensive    odors.    The    court   held 

*  Effect   of  the   Fourteenth   Amend-  that  the  fact  that  permission  mi^ht  be 

ment:    In  Wilson  v.  Eureka  City,  173  granted  by  the  municipal  assembly  to 

U.  S.  32, 8.  c.  15  Utah,  53,  the  ordinance  keep  cattle,  did  not  in  any  degree  im- 

prohibited  the  moving  of  any  building  pair  the  validity  of  the  ordinance  or 

into  or  upon  the  city  streets  without  a  denjr  to  dairy  keepers  to  whom  the  per- 

written  permission  of  the  mayor.     The  mission  was  refused  the  equal  protec- 

contention  on  behalf  of  the  plaintiff  in  tion  of  the  law.  Mr.  Justice  Brounif 
error  was  that  the  ordinance  committed'  said :  "As  the  dispensing  power  must 

the  rights  of  the  plaintiff  in  error  to  the  be  vested  in  some  one,  it  is  not  easy  to 

unrestrained  discretion  of  a  single  indi-  see  why  it  may  not  properly  be  dele- 

vidual,  and  thereby  removed  them  from  gated  to  the  municipal  assembly  which 

the  domain  of  law.    But  t lie  court  ap-  enacted  the  ordinance.  .  .  .  We  liave  no 

pears  to  have  been  of  the  opinion  that  criticism  to  make  of  the  principle  of 

there  was  no  merit  in  this  contention  granting  a  license  to  one  and  denying 

and  disposed  of  the  case  without  refer-  it  to  another,  and  are  bound  to  assume 

ring  to  the  fact  that  the  city  might,  that  the  discrimination  is  made  in  the 

under  statutory  authority,  entirely  pro-  interest  of  the  public  and  upon  condi- 

hibit  the  use  of  the  city  streets  for  the  tions  applying  to  the  health  and  oom- 

purpose.     In  Gundling  v.  Cliica^o,  177  fort  of  the  neighborhood.     The  only 

U.  S.  183,  an  ordinance  of  the  city  au-  alternative  to  the    iillowance  of  sucn 

thoriaed  the  mayor  to  grant  licenses  for  exceptions  would  be  to  make  the  ap- 

the  sale  of  cigarettes.     The  plaintiff  in  plication  of  the  ordinance  universal, 

error   contended    that  ^  the    ordinance  This  would  operate  with  great  hardship 

vested  arbitrary  power  in  the  mayor  to  upon  persons  who  desir^  to  estabUsn 

grant  or  refuse  a  license,  and  that  such  dairies  and  cow  stables  in  the  outskirts 

arbitrary  power  was  in  violation  of  the  of  the  city  as  well  as  inconvenience  to 

fourteenth  Amendment  of  the  Federal  the  inhabitants  who,  to  that  extent, 

Constitution.    The  ordinance  required  would  be  limited  in  their  supply  of 

the  license  to  be  granted  if  the  mayor  milk.     It  would  be  difficult  to  make 

was  satisfied  that  the  person  applying  exceptions  in  the  ordinance  itself  with- 

was  of  good  cliaracter  and  reputation  out  doing  injustice  in  individual  cases, 

and  a  suitable  person  to  be  entrusted  and  we  see  no  difficulty  in  vesting  in 

with  the  sale  of  cigarettes  upon  filing  a  some  body  of  men,  presumed  to  be 

bond.     The  court  held  that  the  ordi-  acquainted  with  the  business  and  its 

nance,  so  far  as  tlie  objection  made  was  conditions,  the  power  to  grant  permits 

concerned,  was  clearly  within  the  power  in  special  eases.     It  has  been  neld  in 

of  the  State  to  authorize  and  was  valid,  some  of  the  State  courts  to  be  contrary 

In  Fischer  v.  St.  Louis,  194  U.  S.  361,  to  the  spirit  of  American  institutions 

aff'g  167  Mo.  654,  the  ordinance  pro-  to  vest  this  dispensing  power  in  the 

hibited  the  erection  or  establishing  of  hands  of  a  single  indi\ndual,  Chicago  v, 

any  dairy  or  cow  stable  within  the  city  Trott«r,  136  ifl.  430;  Matter  of  Frazee, 

limits  without  permission  from  the  mu-  63  Mich.  396;  State  v.  Fiske,  9  R.  1. 94; 

nicipal  assembly.     The  court  pointed  Baltimore   v,   Radecke,   49   Md.   217; 

out  that  the  legislature  had  power  to  Sioux  Falls  v.  Kirii)y,  6  S.  Dak.  02; 
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are,  however,  limits  to  the  principle.  Thus,  for  example,  if  it  is 
shown  that  the  power  thus  conferred  upon  the  council  or  oflScer 
w  in  fact  arbitrarily  exercised  against  the  individual  under  the  sanc- 
tion of  State  authority  to  deprive  him  of  rights  which  he  ought  to  be 
pennitted  to  enjoy  by  discriminating  against  him  in  the  enjoyment 
of  these  rights,  the  Supreme  Court  of  the  United  States  has  given 
redress  when  the  case  has  come  before  it  in  such  manner  as  to 
authorize  the  interference  of  a  Federal  court.^ 

§  599  (327).  Validity  is  for  the  Oourt,  and  not  the  Jury,  to  de- 
termine. —  Whether  an  ordinance  be  reasonable  and  consistent 
with  the  law  or  not  is  in  general  a  qv^stion  for  the  courty  and  not  the 
jury,  and  evidence  to  the  latter  on  this  subject  is  usually  but  not 
always  inadmissible.^    But  in  determining  this  question  the  court 

and  in  others  that  such  authority  can-  secured  by  tlie  Fourteenth  Amendment, 

not  be  delegated  to  the  adioining  lot  There  is  no  presumption  that  the  power 

o^^-ners.    St.  Louis  v.  Russell,  116  Mo.  ^ill  be  arbitrarily  exercised." 

248 ;  Ex  parte  Sing  Lee,  96  Cal.  354,  359.  »  Yick  Wo  v.  Hopkins,  1 18  U.  S.  356. 

But  the  authority  to  delegate  that  dis-  See  also  Lieberman  v.  Van  de  Carr,  199 

cretion  to  a  board  appointed  for  that  U.  S.  552,  562. 

purpose    is    sustained    by    the    ^reat  ^  Ex  parte  Frank,  52  Cal.  606,  610, 

weight  of  authority,  Qumcy  v.  Ken-  citing  text ;  Lake  View  v.  Tate,  130  111. 

n&ra,  151  Mass.  563;  Commonwealth  247,  249,  252,  citing  text;    Hawes  v. 

V,  Da\TS,  162  Mass.  510;    and  by  this  Chicago,  158  111.  653;  Wice  v.  Chicago 

court  the  dele^tion  of  such  power  even  &  N.  W.  R.  Co.,  193  111.  351,  356,  citing 

to  a  single  individual  was  sustained  in  text;  Meyers  v.  Chicago,  R.  I.  &  P.  R. 

Wilson  V.  Eureka  City,  173  U.  S.  32,  Co.,  57  Iowa,  555,  558;    Burlington  v. 

and    Gundling  v.  Chicago,  177  U.  S.  Unterkircher,  99  Iowa,  401,  citing  text; 

183."  Commonwealth  'v,  Worcester,  3  Pick. 

Similariy  in  Lieberman  v.  Van  de  (Mass.)  462;    Boston  v.  Shaw,  1  Met. 

Carr,  199  U.  S.  552,  where  it  was  held  (Mass.)  130,  135;    Evison  v.  Chicago, 

that  a  provision  of  a  sanitary  code  St.  P.  M.  &O.R.  Co.,  45  Minn.  370,375, 

prohibiting  the  vending  of  milk  without  a  citing  text ;    Wygant  v.  McLauchlan, 

permit   in   writing  from   the  board  of  39  Oreg.  429;    Northern   Liberties  w. 

health  was  a   proper  exercise  of  the  Northern  Liberties  Gas  Co.,  12  Pa.  St. 

police  power,  Mr.   Justice   Day  said:  318,321.    "Whether  or  not  a  municipal 

"That  this  court  will  not  inteitere  be-  ordinance  is   discriminating  must   be 

cause  the  States  have  seen  fit  to  give  determined  by  the  court  as  a  question 

administrative  discretion  to  local  boards  of  law  from  the  provisions  of  the  ordi- 

to  grant  or  withhold  licenses  or  permits  nance  itself,  and  not  from  the  manner 

to  carry  on  trades  or  occupations,  or  of  its  enforcement."    Denver  v.  Girard, 

perform  acts  which  are  properly  the  21  Colo.  447,   citing  text,  and  holding 

subject  of    regulation  in  the  exercise  that  an. ordinance  prohibiting  the  use  of 

of  the  reserved  power  of  the  States  to  the  sidewalk  for  the  display  of  goods  is 

protect  the  hesAth  and  safety  of  its  not  void  merely  because  the  municipal 

people  there  can  be  no  doubt.      After  authorities  have  been  lax  in  its  enforce- 

referring  to  many  of  the  cases  cited  ment,  and  it  has  not  been  uniformly 

above  ne  added:  "These  cases  leave  enforced    against  all   affected   by   its 

in  no  doubt  the  proposition  that  the  provisions. 

conferring  of  discretionary  power  upon  In  Atlantic  &  P.  Tel.  Co.  v.  Phila- 

administrative  boards  to  gran t*or  with-  delphia,  190  U.  S.  160,  166,  a  case  in- 

hold  permission  to  carry  on  a  trade  or  volving  the  reasonableness  in  amount 

business  whicli  is  the  proper  subject  of  of  a  license  fee  imposed  by  the  city  upon 

regulation  within  the  police  power  of  telegraph  poles  in  the  public  streets, 

the   State   is  not  violative  of  rights  it  was  held  that  under  some  circum- 
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will  have  to  regard  all  the  circumstances  of  the  particular  city  or 
corporation,  the  objects  sought  to  be  attained,  and  the  necessity 
which  exists  for  the  ordinance.  Regulations  proper  for  a  large  and 
prosperous  city  might  be  absurd  or  oppressive,  in  a  small  and 
sparsely  populated  town,  or  in  the  country.* 

stances  the  question  of  reasonableness  to  the  junr  is  inadmissible,  has  been 

of  an  ordinance  may  be  one  for  the  de-  denied  by  the  Supreme  Court  of  Wiacon- 

termination  of  the  jury.      Mr.  Justice  sin,  which,  in  CAason  v.  Milwaukee.  30 

Brewer,  who  delivered  the  opinion  of  Wis.  316  (involving  the  validity  of  an 

the  court,  quoted  the  text,  supra,  and  ordinance  to  protect  the  harbor,  and 

said :  "While  that  may  he  correct  as  a  also  the  city,  from  inundation  by  pre- 

gcneral  statement  of  the  law,  and  espe-  serving  the  shore  or  beach),  considered 

cially  in  cases  in  wliich  the  question  of  it  to  be  no  violation  of  prin9iple,  in  a 

reasonableness  turns  on  the  character  case  where  the  reasonableness  of  the 

of  the  regulations  prescribed,  yet  when  ordinance     depended    upon    extrinsic 

it  turns  on  the  amount  of  a  license  facts,  to  submit  testimony  to  the  Jury 

charge,  it  may  rightly  be  left  for  the  bearing  upon  the  reasonableness  of  ttie 

determination  of  a  jury.     There  are  requirements  of  the  ordinance.     But 

many   matters   which  enter  into   the  the  argument  of  the  counsel  for  the  dty, 

consideration  of  such  a  question,  not  that  this  view  makes  the  same  by-law 

infreauently   matters    which   are   dis-  "valid  in  one  case  and  invalid  in  an- 

putea  and  in  respect  to  which  there  is  other,  according  to  the  vaiying  weight 

contradictory  testimony."  These  views  of  testimony  and  the  varjnng  views  of 

are  reiterated  in   Postal  Telegraph  &  juries.'*  seems  unanswerable,  and  the 

Cable  Co.  v.  New  Hope.  192  11.  b.  55,  text  states  probably  the  true  doctrine. 

6^1     See  also  Philadelphia  v.  Western  See  Glover  on  Corp.,  297.  and  cases  in 

Union  Tel.   Co.,    89    Fed.   Rep.   454,  this  note.    In  Wisconmin,  it  is  now  held 

461.     When  the  jury  finds  tliat  the  that  the  reasonableness  of  an  ordinance 

amount  of  the  license  fee  is  unreason-  is  a  question  of  law  for  the  court  when 

able,  neither  the  jury  nor  the  court  can  all  the  material  facts  are  undisputed, 

fix  a  smaller  fee  which  may  be  regarded  Hartlett  r.  Eau  Claire  County,  112  Wis. 

as  reasonable,  and  the  ordinance  im-  237,  248. 

posing  the  license  fee  is  void.    Postal  "Where   the   municipal    legislature 

Telegraph  Cable  Co.  v.  New  Hope,  192  has  authority  to  act,  it  must  be  gov- 

U.  S.  55.  emed,  not  by  our  discretion,  but  by  its 

*  Atlantic  &  P.  Tel.  Co.  v.  Phila-  own ;  and  we  shall  not  be  hasty  in  con- 

delphia,   190  U.  S.   160,   167,  quoting  victing  them  of  being  unreasonable  in 

text;  Los  Angeles  t;.  Hollywood  Cem.  the  exercise  of  it."     Per  Lowrie,  J., 

Assoc.,  124  Cal.  344,  348;    Lake  View  Fisher  v.   Harrisbuig.   2   Grant   (Pa.) 

V.  Tate,   130  111.  247,  249,  252,  citing  Cases,  291 ;    ».  p.  St.  Ix>uis  r.  Weber, 

text;    Hawes  v.  Chicago,  l.'SS   111.653;  44  Mo.  547.    "The courts," says ZJcirey. 

Wice  V.  Chicago  &  N.  W.  R.  Co.,  193  J.,  "doubtless  have  the  power  to  deny 

111.  351,  356;    Vandine,   Petitioner,  6  effect  to  a  by-law  obnoxious  to  the  ob^ 

Pick.  (Mass.)  187;    Austin  v.  Murray,  iection  that  it  is  unreasonable.     It  is, 


Paige  Ch.  (N.  Y.)  261;  Wygant  v,  lowed  to  vehicles  to  remain  in  the 
McI^uchLin,  39  Oreg.  429;  Sandys  v,  street,  and  as  to  which  the  city  au- 
Williams,  46  Oreg.  327,  339.  citing  text ;  thorities,  it  is  to  be  presumed,  can 
Kneedler  v.  Norristown,  100  Pa.  St.  judge  better  than  the  court.  Common- 
3(i8,  quoting  text;  Austin  v.  Austin  wealth  v.  HolxTtson,  5  Cush.  (Mass.) 
r'lty  C^m.  Assoc..  87  Tex.  330;  Kx  438,442.  See  also  Vintners  v.  Passey, 
fMtrt^  Patt<*rson,  42  Tex.  Crim.  R.  256,  1  Burr.  237.  239;  Workingham  r.  John- 
citing  text,  son.  ('as.  temp.  Hardw.  285;  Poulters* 
The  doctrine  of  the  text  that  the  Co.  r.  Pliillins,  6  Hing.  (N.  C.)  315; 
v.'ilidity  of  a  by-law  is  in  all  cnseji  a  Commonwealth  v.  Patch,  97  Miss. 
question  lor  tfie  court,  and  that  evidence  221. 
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§  600  (32S).  LegislatiTe  Authority  to  adopt  what  would  other- 
wise bo  Unreasonable  Ordinances. —  Where  <he  legislature,  in  terniSy 
confers  upon  a  municipal  corporation  the  power  to  pass  ordinances 
of  a  specified  and  defined  character,  if  the  power  thus  delegated  be 
not  in  conflict  with  the  Constitution,  an  ordinance  passed  pursu- 
ant thereto  cannot  be  impeached  as  invalid  because  it  would  have 
been  regarded  as  unreasonable  if  it  had  been  passed  under  the  inci- 
dental power  of  the  corporation,  or  under  a  grant  of  power  general 
in  its  nature.  In  other  words,  what  the  legislature  distinctly  says 
may  be  done  cannot  be  set  aside  by  the  courts  because  they  may 
deem  it  to  be  unreasonable  or  against  sound  policy.*  But  where  the 
power  to  legislate  on  a  given  subject  is  conferred,  and  the  mode  of 
its  exercise  is  not  prescribed,  then  the  ordinance  passed  in  pursuance 
thereof  must  be  a  reasonable  exercise  of  the  power,  or  it  will  be 
pronounced  invalid.' 

*  Carpenter   v.    Yeadon,    151    Fed.  ments  of  the  legislature.    To  say  that 

Rep.    879,    882,    quoting    text;     Hot  such  a  law  is  of  unusual  tendency  is 

Springs  V.  Curry,  64  Ark.  162 ;  Patter-  disrespectful  to  the  legislature,  who,  no 

son  9.  Taylor,  51  Fla.  275;  Gre^ncastle  doubt,  designed  to  promote  the  morals 

V.  Thompson,  168  Ind.  493;  81  N.  E.  and  health  of  the  citizens.     Whether 

Rep.  497;  Pittsburg,  C.  C.  &  St.  L.  R.  the  ordinance  in  question  is  calculated 

Co.  17.  Crown  Pomt,    146     Ind.   421;  to  promote  the  object  is  a  question 

Coal  Float  v.  Jefferson ville,   112  Ind.  with  which  the  courts  have  no  concern," 

15;  Cleveland  C.  C.  &  I.  R.  Co.  v.  Har-  when    the    legislative    will    has    been 

rington,  131  Ind.  426;   Skaggs  v.  Mar-  plainly  expressed.    State  v.  Clarke,  54 

tins  ville,  140  Ind.  476;  Runa  v.  Fowler,  Mo.  17,  36.      When    an    ordinance    is 

143  Ind.  214;    Belling  t;.   Evansville,  within  the  express  power  granted,  the 

144  Ind.  644,  648;  Shear.  Muncie,  148  court  can  only  construe  the  extent  of  the 
Ind.  14,  23;  Chesapeake  &  O.  R.  Co.  v,  grant,  and  has  nothing  to  do  with  the 
Bfaysville,  24  Ky.  Law.  Rep.  615;  69  reasonableness  of  an  ordinance  carrying 
S.  W.  Rep.  728;  Hall  v.  Common-  it  into  effect.  District  of  Columbia  v, 
wealth,  101  Ky.  382;  Grand  Rapids  v,  Wagaman,  4  Mackey  (D.  C.)  328. 
Braudy,  105  Mich.  670,  citing  text;  ^  Peoria  v.  Calhoun,  29  111.  317;  St. 
Tarkio  v.  Cook,  120  Mo.  1;  Haynes  v.  Paul  v.  Colter,  12  Minn.  41;  Brooklyn 
Cape  May.  50  N.  J.  L.  55;  Kennelly  v,  v.  Breslin,  57  N.  Y.  591,  596;  Bren- 
Jersey  City,  57N.  J.  L.  293,  296;  Raf-  inger  v.  Belvidere,  44  N.  J.  L.  3.30; 
fetto  V.  Mott,  60  N.  J.  L.  413;  Fire  post,  §  646;  Lake  View  v.  Tate,  130  III. 
Department  17.  Gilmour,  149  N.  Y.  453,  248,  252,  quoting  text;  Chicago  »fc 
458.  citing  text ;  Griffin  V.  Gloversville,  A.  R.  Co.  v.  Carlinville,  200  111. 
67  N.  Y.  App.  Div.  403;  Darlington  v,  314;  Champer  v.  Grecncastle,  138  Ind. 
Ward,  48  S.  Car.  570;  Ligonier  Val.  R.  339,  343,  Quoting  and  appro\nng  text; 
Co.  V.  Latrobe  Borough,  216  Pa.  221,  Trenton  Horse  R.  Co.  v.  Trenton,  53 
citing  text;  Bigs^r's  Mun.  Manual  N.  J.  L.  132,  135,  citing  text ;  Cartilage 
(Canada,  1900),  ^0,  331.  v.  Frederick,  122  N.  Y.  268,  271,  citing 

Speaking    of    a    provision    of    the  text;  Sandys  v.  Williams,  46  Oreg.  327, 

charterofthecityof  St.  Louis,  authoriz-  338,  quoting  text.     See  also  Ex  parte 

ing  the  city  authorities  **to  regulate,"  Vance,  42  Tex.  Crim.  Rep.  618;    ap- 

and,  by  construction,  to  permit  bawdy  proving  the  latter  part  of  the  text  and 

houses,   and    the   objection    made   by  holding  that  the  court  may  pass  upon 

counsel  to  an  ordinance  licensing  such  the    reasonableness    of    an    ordinance 

houses,  Napion,  J.,  says:   '*  It  is  naked  passed  in  pursuance  of  an  express  grant 

assumption  to  say  that  any  matter  al-  of  power  from  the  legislature  where  the 

lowed  by  tRe  legislature  is  against  public  mode  of  the  exercise  of  the  power  is  not 

policy.    The  best  indications  of  public  prescribed,  or  the  legislature  has  not 

policy  are  to  be  found  in  the  enact-  acted  directly  on  the  subject. 
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§  601  (329).  Most  be  consiBteiit  with  Public  LegialatiTe  PoUey. 
—  The  rule  that  a  municipal  corporation  can  pass  no  ordinance 
which  conflicts  with  its  charter,  or  any  general  statute  in  force  and 
applicable  to  the  corporation,  has  been  before  stated.^  Not  only  so, 
but  it  cannot,  in  virtue  of  its  ificidenial  power  to  pass  by-laws,  or 
under  any  general  grant  of  that  authority,  adopt  by-laws  which  in- 
fringe the  spirit  or  are  repugnant  to  the  policy  of  the  State  as  de- 
clared in  its  general  legislation.  This  principle  is  well  exemplified 
by  a  case  in  Ohio,-  in  which  incorporated  towns  were,  by  statute, 
prohibited  from  subjecting  stray  animals  owned  by  persons  not  resi- 
dents of  such  towns  to  their  corporation  ordinances.  It  was  held 
that  an  ordinance  operating,  not  on  the  animals  but  on  the  non- 
resident owner,  in  the  shape  of  a  penalty,  violated  the  spirit  of  the 
statute,  and  was  void.  So,  in  a  later  case  in  the  same  State,  it  was 
shown  that  the  general  policy  of  the  State  was  to  allow  animals  to 
run  at  large;  and  it  was  ruled  that  a  municipal  corporation  with 
power  to  pass  "all  by-laws  deemed  necessary  for  the  well-regulation, 
health,  cleanliness,  &c.,"  of  the  borough,  and  with  power  to  ''abate 
nuisances,"  had  no  authority  to  pass  a  by-law  restraining  cattle  from 
running  at  large,  such  a  by-law  being  in  contravention  of  the  general 
law  of  the  State.* 

§  602  (330).  Same  Subject.  —  The  general  statutes  of  the  State 
abolished  the  system  of  inspecting  hay,  and,  in  the  place  of  it,  the 

*  See  ante,  §  237,  587,  589.    Dunn  v.  nance  was  not  in  conflict  with  the  gen- 

Court  of  County  Revenues,  85  Ala.  144,  eral  laws  of  the  State.    By-laws  wnich 

147,  citing  text;  Montgomery  t?.  Foster,  contravene  the  policy  of  the  general 

133  Ala.  587,  596,  citing  text.  statutes  of  the  State,  by  undertaking 

^  Marietta  i\  Fearing.  4  Ohio,  427.  to  punish  acts   which  those  statutes 

See  also  Grand  Rapids  Electric,  &c.  Co.  authorize,  are  void.    Canton  v,  Nist,  9 

V.  Grand  Rapids  Edison,  &c.  Co.,  33  Ohio  St.  439,  holding  void  a  by-law, 

Fed.  Rep.  659;   Ex  parte  Chin  Yan,  60  which,  disregarding  the  statutory  ex- 

Cal.  78;    iialtiraore  v.  Scharf,  54  Md.  ceptions  of  cases  of  necessity,  charity, 

499.  &c.,  prohibited  the  opening  of  shops  for 

^  Collins  V.   Hatch,    18  Ohio,   523.  business  on  Sunday.    Followed,  Tlwmp- 

But  in  Illinois  it  has  been  decided  that  son  v.  Mount  Vernon,  1 1  Ohio  St.  6w, 

a  town,  authorized  by  its  charter  to  adjudging  an  ordinance  to  be  invalid 

declare  what  should  be  nuisances,  and  because  inconsistent   with   the  liquor 

to  provide  for  the  abatement  thereof  law  of  the  State.     And  see  Adams  v. 

by  ordinance,  may  pass  an  ordinance  Albany,  29  Ga.  56;   SiU  v.  Coming,  15 

declaring  swine  running  at  large  within  N.  Y.  297;   Cincinnati   v,  Gwynne,  10 

the  corporation  to  be  nuisances,  and  Ohio,  192;  Wood  v.  Brooklyn,  14  Barb, 

providing  for  the  taking  up  of  the  same,  (N.  Y.)  425;  Markle  v.  Akron,  14  Ohio, 

&c.,  and  this  though  under  the  laws  of  586;    Thomas  v.  Richmond,  12  WalL 

the  State  tlie  owners  of  stock  may  law-  (U.  S.)  349.     But  a  corporation  may. 

fully  allow  it  to  run  at  large  upon  the  in  some  cases,  consistently  with  general 

coinnion.  the  court  regarding  the  power  law,  further  regulate  by  ordinance  sub- 

nam'^d  in  the  charter  as  abridging  or  jects    already    regulated    by    statute, 

limiting  any  right  of  common  which  Huddleson  ?'.  Ruffin,  6  Ohio  St.  604; 

niiffht  ot  herwise  exist.    Roberts  r.  Ogle,  Rogers  r.  Jones,  1  Wend.  (N.  Y.)  237; 

30  111.  459.    As  thus  construed  the  ordi-  State  t?.  Welch,  36  Conn.  215. 
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seller  was  required  to  prepare  the  article  for  market  in  a  particular 
manner,  at  the  peril  of  being  subjected  to  certain  designated  penal- 
ties. In  other  words,  he  was  at  liberty  to  dispose  of  his  hay  without 
inspection  if  he  chose  to  do  so.  Under  these  circumstances,  it  was 
decided  that  a  city  ordinance  prohibiting  the  sale  of  pressed  hay 
wiihovi  inspection  was  void,  because  it  conflicted  with  the  laws  of  the 
State  upon  the  same  subject.^ 

§  603  (331).  When  Publication  is  required.  —  In  the  absence  of 
a  statutory  or  charter  provision  directing  that  ordinances  be  pub- 
lished before  they  take  effect,  no  publication  is  necessary  and  ordi- 
nances take  effect  iramediatelv  without  it.^  When  ordinances  are 
required  to  be  published  before  they  shall  go  into  effect,  this  require- 
ment is  essential,  and  the  publication  must  be  in  the  designated 
mode.  Until  such  publication  be  made,  or  until  they  have  gone 
into  operation,  no  penalty  can  be  enforced  under  them.^    But  under 

*  Mayor,  Ac.  of  New  York  v,  Nichols,  v.  Cf  renada,  44  Fed.  Rep.  262 ;  8.  c.  48 

4  Hill  (N.  Y.),  209.    Compare  Mayor  r.  Fed.   Rep.   278;    54    Fed.    Rep.    100; 

Hyatt,  3  E.  D.  Smith  (N.  Y.),  156;  State  r.  Omaha  &  C:  B.  Bridge  Co.,  113 

Rogers  V.  Jones,  1  Wend.  (N.  Y.)  237.  Iowa,   30;     Mandeville   v.    Band,    111 

Construction    of    power    to    appoint  Ija.  8(36;  Union  Pacific  R.  Co.  v.  Mont- 

weighmasters.    Honman  v.  Jersey  City,  gomery,  49  Neb.  429 ;    Lewis  v.  New- 

34  N.  J.  L.  172.  ark,  74  N.  J.  L.  308;  65  All.  Rep.  1039; 

»  In  re  Guerrero,  69  Cal.  88;   Greer  Hoboken  v.  Gear,  27  N.  J.  L.  265,  274; 

V.  Jackson,   127  Ga.  47;    Paducah  v,  Shaw  v.  New  York  Central  &  H.  R.  R. 

Ragsdale,  122  Ky.  425;  92  S.  W.  Rep.  Co.,  85  N.  Y.  App.  Div.  137;  Marshall 

13.  V.  Allegheny  Gty,  59  Pa.  St.  455;  Car- 

Where  the  charter  provided  that  a  penter  v.   Yeadon   Borough,   208   Pa. 

failure  to  pMish  should  not  make  or-  396,    400,    citing     text.      When    the 

dinances  void  unless  the  delay  caused  mayor^s  approval  is  essential    to    tJie 

them  to  operate  retrospectively,  it  was  validity   of   an   ordinance,    it    cannot 

held  that  an  ordinance  became  a  law  be  published  pursuant  to  the  charter 

without    publication.      Schweitzer    r.  or  statute    until    it    has    either    been 

Liberty,  82  Mo.  309.    When  no  provi-  approved  by   him  or  passed   over  his 

«um  for  the  publication  of  ordinances  is  veto.     New  Iberia  v.  Moss  Hotel  Co., 

contained    in    a    special    charter,    the  112     La.     526.      In    Massachusetts   a 

promulgation    should    be    reasonably  provision  by  ordinance  for  the  publicn- 

sufficient  to  notify  all  parties  interested,  lion  of  ordinances  was  held  to  be  direc- 

and  the  presumption  is  in  favor  of  the  tory,  and  not  a  condition  precedent 

reasonableness  of  the  time  adopted  by  to  their    validity.    Commonwealth    v, 

the  corporation,   which  must   prevail  Davis,  140  Mass.  485.     Statutory  re- 

unless  countervailing  facts  are  proved,  quirement  of  publication  held  on  the 

Pitts  V.  Opelika,  79  Ala.  527,  wliich  construction  of  the  particular  charter, 

further  decides  that  a  provision  for  not  to  prevent  ordinance  immediately 

publication  contained  in  a  general  law  taking  effect  without  publication  when 

applies  only  to  municipalities  oiganized  so   directed   by   council.      Johnson   v, 

under  that  law.  Finley,  54  Neb.  733. 

■  Bamett   v,   Newark,    28    111.    62;  Publication  held  to  be  a  ministerial 

Conboy  v.  Iowa  City,  2  Iowa,  90 ;   Hig-  act  only,  and  ordinance  held  to  take 

ley  V.  Bunce,  10  Conn.  567 ;    Meyer  v.  effect Jrom  date  of  its  passage  although 

Fromm,  108  Ind.  208;    Napa  v.  East-  the  charter  directed  that  all  ordinances 

erby,  61  Cal.  509;  Wain  V.  Philadelphia,  should  be  published.     Sacramento  r. 

99  Pa.  St.  330;   Schwartz  v.  Oshkosh,  Dillman,  102  Cal.   107.  111.     Under  a 

55  Wis.  490;   Nat.  Bank  of  Commerce  charter    forbidding    the    increase    of 
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this  provision,  unless  it  is  required  that  publication  shall  be  made 
within  a  specified  time,  the  only  effect  of  an  omission  to  publish  is 
that  the  ordinance  remains  inoperative.  It  may  be  made  operative 
at  any  time  by  publication  in  the  manner  required  by  the  statute, 
and  a  failure  to  publish  the  ordinance  is  not  sufficient  ground  to  set 
it  aside  on  certiorari  as  invalid,  although  such  failure  may  be  a  de- 
fence to  any  attempted  enforcement  of  the  ordinance.* 

§  604  (332).  Alternate  Modes  of  PabUcaUon.  —  Where  alternate 
modes  of  publication  of  a  by-law  are  allowed  by  statute,  and  the 
statute  requires  the  corporation  to  direct  which  mode  shall  be  adopted, 
a  publication  made  by  order  of  the  clerk,  without  direction  from  or 
selection  of  the  mode  having  been  made  by  the  corporation,  is  not 
valid.^ 

salaries  during  terms  of  office,  and  396,  400.  An  ordinance  was  passed  by  ^ 
providing  that  ordinances  sliould  not  the  council  over  the  mayor's  veto  grant- 
take  effect  until  after  publication .  for  ing  to  plaintiff  the  right  to  use  land 
twenty  davs,  an  ordinance  respecting  within  the  borough. as  a  cemetery  on 
salaries,  adopted  before  a  term  began,  certain  conditions.  Plaintiff  applied 
but  the  last  publication  of  which  was  for  mandamus  to  compel  the  publica- 
after  that  time,  was  held  to  fix  the  tion  of  the  ordinance  so  as  to  render  it 
salaries  for  that  term.  Stuhr  v.  operative.  The  court  held  that,  con- 
Hoboken,  47  N.  J.  L.  147.  In  an  action  ceding  it  was  the  purpose  of  the  council 
for  personal  injuries  the  publication  to,  contract  with  the  plaintiff  on  the 
of  an  ordinance  must  be  shown  by  the  terms  set  forth  in  the  ordinance,  yet 
party  who  relies  upon  its  effect  where  the  action  conceded  that  publication 
publication  is  required  b^  law  and  was  necessary  to  make  it  operative,  and 
where  want  of  publication  is  made  an  hence  the  contract  was  not  consum- 
objection.  Larkin  v.  Burlington  C.  R.  mated  and  was  not  obligatory  on  the 
ik  N.  R.  Co.,  85  Iowa,  492.  Failure  to  borough;  and  as  the  power  to  make 
publish  ordinance  held  not  to  affect  the  contract  involved  discretion  on  the 
validity  of  bonds  issued  under  a  sub-  part  of  the  council,  the  court  would  not 
sequent  act  authorizing  the  corpora-  compel  the  council  by  mandamus  to 
tion  to  incur  a  debt.  Amey  v.  Alle-  complete  the  discretionary  act.  Car- 
gheny  City.  24  How.  (U.S.)  364;  Clark  penter  v,  Yeadon  Borough,  208  Pa. 
V.  JanesviUe,  10  Wis.  136;  State  v.  396.  Re-enactment  and  re-publicatian 
Newark,  30  N.  J.  L.  303;  People  t;.  San  will  cure  a  defect  founded  upon  failure 
Francisco,  27  Cal.  655.  to  publish  the  ordinance  originally 
*  Croker  v.  Camden  Excise  Com'rs,  passed.  Muir's  Adm'rs  v.  Bardstown, 
73  N.  J.  L.  460;   Bowver  v.  Camden,  50  120  Ky.  739. 

N.  J.  L.  87,  91;   Ancferson  v.  Camden,         *  Higley  v.  Bunce  (restnuning  cat- 

5S  N.  J.  L.  515,  520.     ''Publication  is  tie),  10  Conn.  567.     The  language  of 

a  duty  imposed  upon   the  corporate  the  statute  was  this:    "Such  by-laws 

officers,  and  until  it  is  performed  no  shall  not  be  in  force  until  published 

rights  are  granted  and  the  observance  four  weeks  in  a  newspaper  printed  in 

of  no  duties  is  enjoined  by  the  ordi-  such  town,  or  in  the  town  nearest  to 

nance   which  can   be  enforced  by  or  such  town   ill  which  a'  newspaper  is 

against  the  municipality.     Before  the  printed,  or  in  some  other  newspaper 

statute  has  been  complied  with  in  this  generally  circulated  in  the  to\*'n  where 

respect,  the  ordinance  remains  in  the  such  by-law  is  made,  as  the  tmim  shaU 

liands  of  the  officers  of  the  corporation  direct.      Rev.  1821,  p.  458.    Held,  that 

awaiting  the  performance  of  an  act  by  tlie  tmm  must  point  out  one  of  the 

them  evssential  to  give  it  validity  as  a  tliree    descriptions    of    newsp^apers   in 

law  of  the  borough."  Per  MestrcTot,  J.,  which  the  by-law  should  be  printed, 

in Carpenterv. Yeadon Horough,208 Pa.  lb.     Mode   of  publication   under  the' 
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§  605  (333).  Time  and  Method  of  PubUcation.  —  When  the 
method  of  publishing  the  ordinances  is  specified  in  the  statute  or 
charter,  a  substantial  compliance  wifti  that  n^ethod  is  essential.^  A 
municipal  charter  required  every  ordinance  to  be  published  for  the 
space  of  twenty  days  in  at  least  one  newspaper  before  it  should  go 
into  effect;  and  it  was  held  that  an  ordinance  would  go  into  force 
in  twenty  days  after  its  publication  in  the  first  number  of  the  paper; 
that  twenty  days  need  not  intervene  between  the  first  and  last  inser- 
tions; that  it  is  clearly  sufficient  if  it  be  published  in  each  number 
of  the  paper  issued  within  the  twenty  days,  and  probably  suffi- 
cient if  there  is  but  one  insertion,  twenty  days  after  which  the  ordi- 
nance will  go  into  effect.*    Where  an  ordinance  has  t)een  once  duly 

general  incorporation  law  of  Illinois  of  not  affected  by  the  fact  that  the  publi- 

1872.    Byars  v.  Mt.  Vernon,  77  111.  467.  cation  was  made  on  Sunday.     Hallett 

Special  provisions  construed.    Phillips,  v.  United  States  Security  &  Bond  Co.^ 

In  re,  60  N.  Y.  16;   Bassford,  In  re,  50  40  Colo.  281;  90  Pac.  Rep.  683;  Denver 

N.  Y.  509.    Certificate  of  city  clerk  of  v.   Dumars,   33   Colo.   94;   Denver  v. 

due    publication   not   competent   evi-  Londoner,  33  Colo.    104;    Dumars  v, 

dence    unless    made    so    by    statute.  Denver,  16  Colo.  App.  375.   But  see  to 

Chicago  &  A.  R.  Co.  v.  En^le,  76  111.  the  contrary,  Scammon  v.  Chicago,  40 

317.     Mode  of  publication  m  Kansas,  111.  146;   Ormsby  v,  Louisville,  79  Ky. 

Kansas  City  v.  Overton,  68  Kan.  560.  197.    Publication  in  a  newspaper  pub- 

'  State  V.  Hoboken,  38  N.  J.  L.  1 10,  lished  only  on  Simday  held  vahd  under 
113;  Hoboken  v.  Gear,  27  N.  J.  L.  265.  the  Ohio  Statute.  Hastings  v.  Colum- 
When  it  is  shown  that  the  ordinance  bus,  42  Ohio  St.  585.  An  ordinance 
was  published  in  a  newspaper,  it  will  held  not  invalid  because  published  in 
be  presumed^  in  the  absence  of  evidence  the  Sunday  edition  of  a  daily  news- 
to  the  contrary,  that  the  newspaper  was  paper,  that  being  the  best  advertising 
one  of  general  circulation  in  the  mu-  medium  available.  Knoxville  v.  Knox- 
nicipality  as  required  by  the  statute,  ville  Water  Co.,  107  Tenn.  647.  Where 
Bayard  v.  Baker,  76  Iowa,  220.  The  publication  for  five  successive  days  is 
signature  of  the  presiding  officer  to  the  required,  a  publication  for  five  succes- 
record  of  the  ordinance  held  not  to  be  sive  week  days  is  sufficient,  though  a 
an  essential  part  of  the  publication.  Sunday  intervenes  when  no  paper  is 
Bumb  V.  EvansviUe,  168  Ind.  272;  80  issued.  Ex  parte  Fiske,  72  Cal.  125. 
N.  E.  Rep.  625.  The  omission  of  the  A  city  charter  required  all  ordi- 
number  of  a  section  will  not  affect  the  nances  passed  by  the  city  council  to  be 
sufficiency  of  the  publication.  Los  published  for  two  weeks  before  taking 
Angeles  v.  Eikenberry,  131  Cal.  461.  effect.  A  statute  provided  that  ordi- 
PubUcation  in  an  extra  edition  of  a  daily  nances  of  the  board  of  excise  com- 
newspaper  and  the  distribution  of  the  missioners  should,  before  final  passage, 
copies  among  persons  interested  in  tlie  be  published  for  two  insertions  in  two 
ordinance  is  not  sufficient  publication,  newspapers.  Held  that,  as  the  board 
State  V.  Omaha  &C.  B.  Bridge  Co.,  113  of  excise  commissioners  were  in  no 
Iowa,  30.  When  the  statute  required  sense  a  department  or  committee  of  the 
ordinances  to  be  published  "in  two  city  council,  the  provision  of  the  char- 
newspapers  of  opposite  politics  "  an  ter  did  not  apply  to  its  ordinances,  and 
independent  newspaper  was  held  not  to  that  advertisement  as  prescribed  by 
come  within  the  description.  Oliio  the  statute  before  final  passage  was 
State  Journal  Co.  v.  Brown,  10  Ohio  sufficient.  Croker  v.  Camden  Excise 
Cir.  Dec.  470;  Columbus  v.  Barr,  27  Com'rs,  73  N.  J.  L.  460. 
Ohio  Cir.  Ct..  264.  See  also  People  '  Hoboken  v.  Gear,  27  N.  J.  L.  265. 
V.  Sullivan  County,  56  N.  Y.  249;  Where  a  city  is  required  to  promti/gfote 
Shields  v.  McGregor,  91  Mo.  534.  its  ordinances,  it  is  sufficient  to  pub- 

Publication  on  Sundnj/.     An  ordi-  lish  them  in  the  newspaper  in  wnich 

nance  is  not  process  and  its  validity  is  the  ordinances  are  usually  published, 
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published,  and  it  is  afterwards  included  in  a  revision  or  digest  of 
ordinances,  no  additional  publication  is  necessary.* 

§  606  (334).  Proof  of  Publication.  —  A  charter  provided  that  no 
ordinance  should  be  in  force  until  published  in  some  newspaper  of 
the  place,  and  also  declared  that  ordinances  should  be  sufficiently 
proved  in  any  court  (among  other  modes)  by  a  printed  copy  taken 
from  the  newspaper  or  printed  pamphlet  in  which  the  same  had 
been  published,  provided  the  same  purports  to  have  been  done  by 
authority  of  the  corporation.  Under  this  provision,  the  production 
of  a  newspaper  published  in  the  town,  containing  what  appears  as 
an  ordinance,  with  a  caption,  "  Published  by  Authority,"  duly  signed, 
is  evidence  of  the  existence  and  adoption  of  the  ordinance.*    So  where 

though  there  may  be  other  newspapers  Authorized  book  of  ordinances  is  prima 
within  the  city.  Truchelut  v,  Charles-  facie  evidence  of  due  passage  ana  pub- 
ton,  1  Nott  &  McC.  (S.  Car.)  227;  and  lication  of  the  ordinances  therein  con- 
see  cases  noted  in  J  603,  note,  supra,  tained.  Prell  v.  McDonald,  7  Kan.  426. 
When  the  statute  recjuired  that  ordi-  See  Pendei^gast  v.  Peru,  20  111.  51; 
nances  sliould  be  published  "for  at  least  Boyer  v.  Yates  City,  47  111.  App.  115; 
one  week "  in  some  newspaper  published  McGregor  v.  Lovington,  48  UL  App. 
in  the  city,  it  was  lield  tnat  publication  202,  208.  Proof  of  publication  under 
for  one  day  in  a  daily  newspaper  is  not  special  charter  provision.  St.  Charles 
sufficient.  It  should  be  published  in  v.  O'Mailev,  18  111.  407;  Moss  r.  Ctek- 
each  issue  thereof  for  one  week.  Union  land,  88  111.  109.  In  an  action  against 
Pacific  R.  Co.  r.  Montgomery,  49  Neb.  a  city,  plaintiff  need  not  prove  the  pub- 
429;  Union  Pacific  R.  Co.  v.  McNally,  lication  of  an  ordinance  offered  in  evi- 
54  Neb.  1 12.  But  if  the  newspaper  dence,  where  he  shows  that  the  city  liad 
selecte<^l  is  only  published  weekly,  then  for  several  years  acted  upon  the  oidi- 
it  has  been  hela  that  one  insertion  is  nance  as  in  force.  Atcliison  v.  King,  9 
sufficient  under  this  statute.  State  v.  Kan.  550;  State  v.  Altantic  Oity  (bur- 
Hardy,  7  Neb.  377:  Union  Pac.  R.  Co.  den  of  proof),  34  N.  J.  L.  99,  106.  A 
V.  Montgomery,  49  Neb.  429.  Further  note  upon  the  record  of  an  ordinance 
as  to  compulation  of  time,  see  Index,  stating  that  it  had  been  duly  published, 
Elections;  Meetings;  Notice.  held  pn'm^z /aci€  proof  of  the  fact  of  pub- 

*  St.  Louis  V.  Foster,  52  Mo.  513.  lication.  Downing  v.  Milton  vale,  3d 
**  It  would  be  of  the  most  mischievous  Kan.  740.  See  also  Blanchard  v.  Ben- 
consequence  to  hold  that  the  revision  ton.  109  111.  App.  569. 
of  a  law  had  the  effect  of  making  the  re-  Parol  proof^  of  publication  has  been 
vised  law  entirely  original,  to  be  con-  held  to  be  admissible  as  primary  en- 
sidered  as  though  none  of  its  provisions  dence.  See  Des  Moines  v.  Casady,  21 
liad  effect  but  from  the  date  of  the  re-  Iowa,  570.  Parol  proof  of  publication 
vised  law.  When  a  former  provision  is  is  admissible  where  no  proof  of  publi- 
included  in  a  revised  law,  it  is  only  cation  is  on  file  or  otlierwise  avauable. 
tliereby  intended  to  continue  its  exist-  Larkin  v.  Burlington  C.  R.  &  N.  R.  Co., 
ence,  not  to  make  it  operate  as  an  orig-  91  Iowa,  654.  As  to  proof  of  publica- 
inal  act,  to  take  effect  from  the  date  of  tion  under  st-atute  making  certificate 
tlie  revised  law.  Tlie  revision  has  not  of  city  clerk  prima  facie  evidence,  see 
the  effect  to  break  the  continuity  of  Lindsay  v.  Chicago,  115  111.  120;  Terre 
those  provisions  which  were  in  force  be-  Haute  &  I.  R.  Co.  v.  Voelker,  129  IIL 
fore  it  was  made."  St.  Louis  v.  Alex-  540;  Gage  r.  Chicago,  162  111.  313,  318; 
ander,  23  Mo.  483.  See  also  as  support-  Hutchison  v.  .Mt.  Vernon,  40  111.  App. 
ing  the  text,  Clirisman  i'.  Jackson,  84  19;  Chamberlain  v.  Lit<;hfield,  56  111. 
Miss.  787.  Exception  to  nile,  see  Em-  App.  652,  655:  Cleveland,  C.  C.  &  St.  L. 
poria  V.  Norton,  16  Kan.  236.  R.   Co.   v.  Tartt,   64   Fed.    Rep.  823. 

-  Block  V.  Jacksonville,  36  111.  301.  When  by  statute  it  is  proWded  that  the 
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the  charter  provides  that  ordinances  published  by  authorUy  of  the 
corporation  shall  be  received  in  evidence  without  further  proof,  a 
book  of  ordinances,  purporting  to  be  thus  published,  is  competent 
evidence,  without  further  authentication;  but  it  is  not,  of  course, 
conclusive.' 

§  607  (335).  Signing  and  recording  Ordinances.  —  Statutory  and 
charter  provisions  that  ordinances  shall  be  recorded,  signed  by  the 
presiding  oflScer,  and  attested  by  the  clerk  are  directory  only  in  their 
nature,  and  a  failure  to  observe  them  will  not  invalidate  an  ordinance 
or  prevent  its  taking  immediate  effect.^  x\ccordingly,  it  has  been 
held  that  a  provision  in  a  statute  changing  an  incorporated  town 
into  a  city,  that  the  existing  town  ordinances  shall  remain  in  force 
provided  they  shall  be  recorded  within  four  months  thereafter,  is 
merely  directory,  and  such  ordinances  are  valid,  though  not  recorded 
within  the  designated  period.^  Nor  is  it  a  valid  objection  to  a  mu- 
nicipal ordinance  that  it  is  recorded  in  print  (being  printed  and 
pasted  in  the  proper  book)  and  not  in  manuscript.*  Within  this 
principle,  also,  it  has  been  held  that  a  statutory  requirement  that 
the  mayor  or  other  presiding  officer  shall  sign  the  ordinance  or  the 
record  thereof  is  directory  only,  and  that  his  omission  to  sign  does  not 
affect  the  validity  of  the  ordinance.^    Within  this  principle  also  it 

recording  of  town  ordinances  in  a  book  72  Mo.  380.    See  chapter  on  Corporate 

styled  "Book  of  Ordinances"  shall  be  Records,  and  Documents,  ante, 

considered  priTna /acic  evidence  of  pub-  *  Ewbanks  v.  Ashley,  36  111.    177. 

lication,  and  an  ordinance  is  duly  re-  Parol  evidence  of  resolutions  is  compe- 

corded  in  the  book,  it  devolves  upon  the  tent  where  the  charter  does  not  require 

town  to  overcome  the  presumption  of  them  to  be  recorded,  and  no  record 

publication   by   affirmative   evidence,  thereof  has  been  made.    Darlington  v. 

Fletcher  v,  ICckman,   136  Fed.  Rep.  Commonwealth,  41  Pa.  St.  68.  See  ante, 

56S.  §  579. 

'  St.  Louis  V,  Foster,  52  Mo.  513;  *  Nat.  Bank  of  Commerce  v.  Gren- 

Lindsay  t;.  Chicago,  115  111.  120;  ante^  ada,  41  Fed.  Rep.  87;    Martindalc  v, 

J  579,  note.    The  legislature  may  enact  Palmer,  52  Ind.  411;  Shea  v.  Muncie, 

that  the  simple  production  of  the  ordi-  148  Ind.  14;    Conboy  v.  Iowa  City,  2 

nance,  or  a  copy  thereof,  shall  be  prima  Iowa,  90 ;  Commonwealth  v.  Williams, 

facie  evidence  that  every  step  has  been  120  Ky.  315;  Opelousas  v.  Andrus,  37 

taken  with  reference  to  it,  essential  to  La.  An.  699;  MacKenzie  v.  Wooley,  39 

make  it  a  valid  ordinance.    Schott  v.  La.  An.  944,  949;    Stevenson  v.  Bay 

People,  89  111.  195.  City,  26  Mich.  44 ;  Blancliard  v.  Bissell, 

»  People  r.  Cole,  70  Cal.  59 ;  Central  11  Ohio  St.  96,  101,  103.     In  Mande- 

Irrig.  Dist.  V.  DeLappe,  79  Cal.  351,  ville  v.  Band,  111  La.  806,  however,  it 

358;    Landes  v.  State,  160  Ind.  479;  was  held  that  an  ordinance  which  was 

Allen  V.  Davenport,  107  Iowa,  90 ;  Up-  not  signed  by  the  mayor  as  required  by 

ington  V.  Oviatt,  24  Ohio  St.  232,  241.  the  statute  until  the  day  of  the  trial 

See  also  Whalin  v.  Macomb,  76  111.  49 ;  and  after  the  alleged  offence,  had  no 

Elde  V,  Knight,  93  Cal.  159.    See  supra,  validity  to  support  a  conviction  for  a 

§  578,  as  to  approval  of  ordinances  by  violation  thereof.    But  that  the  duty  of 

mayor.  signing  the  record  is  merely  a  ministerial 

'  Erie  Academy  Trs.  v.  Erie,  31  Pa.  one  is  well  illustrated  by  the  fact  that  it 

St.  515;    Amey  v,  Allegheny  City,  24  has  been  held  that  mandamus  lies  to 

How.  (U.  S.)  364;  Tipton  v,  Norman,  compel  the  presiding  officer  to  sign  an 
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has  been  held  that  the  validity  of  an  ordinance  is  not  affected  by  the 
omission  of  the  clerk  to  copy  it  into  the  record/  or  by  the  fact  that 
it  was  not  correctly  copied  into  the  record,^  or  by  the  omission  of  the 
clerk  to  attest  the  record.'  But  it  must  always  be  kept  in  view  that 
these  requirements  as  to  signature,  recording,  and  attestation^  may, 
by  the  express  terms  of  the  statute,  be  made  mandatory  in  their 
nature,  and  in  that  event  a  compliance  with  the  statute  is  essential 
to  the  validity  of  the  ordinance.* 

* 

Of  the  P&wer  to  impose  FiiieSy  Penalties,  and  Forfeitures. 

§  608  (336).  Ooznmon-Law  Principles  adopted.  —  That  by-laws 
or  ordinances  may  not  be  inoperative  or  useless,  it  is  necessary  that 
some  pefudty  shoxdd  be  annexed  to  the  breach  of  them;  and  it  is  settled 
in  England,  in  accordance  with  the  principles  of  Magna  Charta, 
that  without  the  express  sanction  of  parliament,  no  by-law  can  be 
enforced  by  disfranchisement  of  the  offender,  or  by  his  imprison- 
ment, or  by  forfeiture  of  his  goods  or  property.  Under  incidental 
power  to  pass  by-laws,  a  corporation  may,  in  England,  annex  pecu- 
niary penalties  of  a  certain  fixed  and  reasonable  character,  but  with- 
out express  authority  given  by  a  statute,  the  only  penalty  it  can 

ordinance  passed  by  the  council  as  re-  for  approval,  it  is  only  directory^  as  to 
quired  by  the  cliarter.  State  v.  Meier,  time  and  manner;  and  presentation 
72^  Mo.  App.  618.  Where  tlie  mayor's  and  approval  by  the  mayor  before  re- 
name is  signed  to  the  ordinance  and  the  cording  and  attestation  are  a  sufficient 
signature  is  attested  by  tlic  clerk,  it  wiU  compliance  with  the  requirements  of 
he  presumed  that  tlie  ordinance  was  the  statute.  Landes  v.  State,  160  Ind. 
rightfully  signed,  although  the  minutes  479.  When  a  copy  of  the  ordinance  is 
do  not  affirmatively  recite  the  mayor's  produced,  certified  bjr  the  proper  c^cer, 
presence  at  the  meeting  at  which  the  in  the  absence  of  evidence  to  the  con- 
ordinance  was  pass^,  provided  always  trary  it  will  be  presumed  that  it  was 
that  there  is  no  statutory  requirement  duly  recorded.  Bayard  v.  Baker^  76 
that  the  minutes  should  show  that  fact.  Iowa,  220.  Where  another  officer  is  ex 
Auro*^  Water  Co.  v.  Aurora,  129  Mo.  officio  clerk  of  the  council,  his  signa- 
540,  578.  The  signature  of  the  record  ture  to  an  ordinance  as  "clerk  of  the 
by  the  acting  mayor  who  presided  in  the  council "  is  a  proper  authentication  of 
absence  of  the  mayor  is  sufficient  com-  it.  In  re  Guerrero,  69  Cal.  88. 
pliance  with  a  statute  requiring  the  *  Barber  Asphalt  Pa  v.  Co.  v.  Hunt, 
record  to  be  signed  by  the  presiding  100  Mo.  22 ;  Aurora  Water  Co.  v.  Au- 
officer.  Lackey  v.  Fayetteville  Water  rora,  129  Mo.  540,  578,  cited  supra,  A 
Co.,   80   Ark.    108.  statutory  requirement  that  the  ordi- 

'  Crebs  V.  Lebanon,  98  Fed.  Rep.  nance  and  also  the  affida\'it  or  proof  of 

549.  publication   should  be  recorded  con- 

^  Boehme  v.  Monroe,  106  Mich.  401;  strued  to  be  mandatory,  and  a  com- 

Kenaston  17.  Riker,  146  Mich.  163,  167;  pliance    therewith    essential    to    the 

Fisher  v.  Graliam,   1  Cin.  Super.  Cts.  validity  of  the  ordinance.     Sch warts 

(Ohio)  1 13.  V.  Oshkosh,  55  Wis.  490.    Recorxiing  of 

*  Portland  v.  Yirk,  44    Oree.    439.  an  ordinance  held  to  be  expressly  made 

Although  the  statute  directs  tliat  an  a  condition  of  the  ordinance  becomiiuc 

ordinance  shall   be   recorded   and  at-  operative.      Appeal    of    Verona,    106 

tested  before  presentation  to  the  mayor  Pa.  83. 
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prescribe  is  a  pecuniary  one,  usually  called  a  fine.  Therefore  in  the 
absence  of  a  statute  or  special  custom  justifying  it,  a  by-law  cannot 
give  a  power  of  distress  and  sale  of  the  goods  of  the  offender,  since 
such  a  power  is  contrary  to  the  common  law.  And  where  a  corpo- 
ration is  empowered  to  enforce  its  by-laws  in  a  special  manner,  as 
by  fine,  it  is  limited  to  the  manner  prescribed.  These  safe,  salutary, 
and  enlightened  principles  of  law  have  been  recognized  by  tlie 
American  courts  as  applicable  to  the  ordinances  of  our  municipal 
corporations,  as  the  cases  to  which  reference  is  made  fully  show.* 

§  609  (337).  Statutory  Regulation  of  Fines  and  Penalties  under 
Ordinances.  —  By  the  Municipal  Corporations  Act,  the  subject  of 
by-laws  and  their  penalties  is  regulated.  It  is  declared  "that  it 
shall  be  lawful  for  the  council  of  any  borough  to  make  such  by-laws 
as  shall  to  them  seem  meet  for  the  good  rul^  and  government  of  the 
borough,  and  for  the  prevention  and  suppression  of  all  such  nuisances 
as  are  not  already  punishable  in  a  summary  manner  by  virtue  of 
an  act  in  force  throughout  such  borough,  and  to  appoint,  by  such  by- 
laws, such  fines  as  they  shall  deem  necessary  for  the  prevention  and 
suppression  of  such  offences;  provided  that  no  fins,  to  be  sO  ap- 
pointed, slicdl  exceed  the  sum  of  five  pounds,  and  that  no  such  by-law 
shall  be  made,  unless  at  least  two-thirds  of.  the  whole  number  of  the 
council  shall  be  present."  ^  Respecting  the  fines  mentioned  in  this 
section,  Mr.  Rawlinson  suggests  the  inquiry  whether  it  be  necessary 
or  not  that  the  exact  amoufit  of  each  fine  should  be  mentioned  in  the 
by-law,  the  limit,  to  wit,  £5,  being  fixed  by  the  act.  It  is  contended, 
he  observes,  by  some  persons,  that  the  amount  may  be  left  open,  and 
that  a  by-law,  enacting  that  the  offence  shall  be  punishable  by  a 
fine  not  less  than  10^.  and  not  exceeding  £5,  would  be  valid.  This 
would  be  convenient,  but  some  have  doubted  whether  the  corpora- 
tion could  enforce  it  by  the  usual  common-law  remedies,  viz.,  by  an 
act  of  debt  or  assumpsit.  It  is  believed,  he  adds,  that  by-laws  have 
invariably  fixed  the  exact  sum ;  but,  nevertheless,  it  would  seem  that 

*  Text   cited   and   approved :     Mc-  the  power  to  pass,  by  fine  or  imprison- 

Inemey  v.  Denver,  17  Colo.  302,  315;  ment,   or  other  penalty,   unless  that 

Tomlin  v.  Cape  Majr,  63  N.  J.  L.  429,  right  has  been  unquestionably  conferred 

433.    In  Louisiana,  in  a  case  where  an  by  the  lawgiver;  for  this  is  inflicting  a 

ordinance  required  property  owners  to  punishment    for    the    commission    or 

n&ke  their  sidewalks  conform  to  a  uni-  omission  of  an  act  declared  an  offence, 

form  grade  under  pain  of  a  fine  or  im-  a  prerogative  which,  as  a  nile,  apper- 

prisanmentf  in  default  of  payment  of  tains  to  the  sovereignty  only.'*    State  v. 

the  fine,  it  was  held  bv  Bermudez,  C.  J..  Bright,  38  La.  An.  1.  See  also  Slessman  . 

citing  this  section,  tnat  "a  municipal  v.  Urozier,  80  Ind.  487. 
corporation  has  no  right  to  enforce  obe-        '  5  and  6  Wm.  IV.  chap.  Ixxvi.  §  90; 

dience  to  the  ordinances  which  it  has  ante,  $  53  and  note ;  yost,  $  634. 
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a  fine  of  £5,  with  power  to  the  mayor  or  other  officer  to  reduce  it  to 
any  sum  not  exceeding  a  specified  amount,  would  be  good.*  In  this 
country,  the  practice,  if  not  general,  is  at  least  not  uncommon,  to 
prescribe  limits  to  fines,  and  allow  them  to  be  imposed  within  those 
limits,' at  the  discretion  of  the  magistrate  or  court  entrusted  with 
jurisdiction  to  hear  complaints  for  breaches  of  municipal  ordinances.- 

§  610  (338).  Implied  Power  to  annex  Pecuniary  PenalUes.  — 
Since  an  ordinance  or  by-law  without  a  penalty  would  be  nugatory,' 
municipal  corporations  have  an  implied  power  to  provide  for  their 
enforcement  by  reasonable  and  proper  fines  against  those  who  break 
them.*  So  the  right  to  make  by-laws  gives  to  the  corporation,  with- 
out any  express  grant  of  power,  the  incidental  right  to  enforce  them 
by  reasonable  pecuniary  penalties.  What  is  reasonable  depends 
upon  the  nature  of  the  offence  and  the  circumstances.* 

*  Rawlinson  on  Corp.  (5th  ed.),  165,  re  Van  Tuyl,  71  Kan.  659,  663;  Smith 

166,  note;  post^  §  613;  Piper  v.  Chap-  v,  Gouldy,  58  N.  J.  L.  562;  Maasinger 

pell,  14  M.  &  W.  624;  Peters  r.  London,  v.  Millville,  63  N.  J.  L.  123;  Tomlin  v, 

2  Upper  Can.  Q.  B.  543 ;  Fennell,  In  re.  Cape  May,  63  N.  J.  L.  429,  citing  text; 
24  Upper  Can.  Q.  B.  238,  243;   Snell,  *  State  v.  Cleveland,  3  R.  I.  117.    But  no 

In  re,  30  Upper  Can.  Q.  B.  81.    See  also  penalty  can  be  enforced  for  an  illegal 

Biggar's  Mun.  Manual  (Canada,  1900),  exaction.    New  York  v.  Third  Avenue 

9637  Railroad  Co.,  33  N.  Y.  42;  New  York 

'  In  England  it  is  held  that  where  v.  Second  Avenue  Railroad  Co.,  32  N.Y. 
the  statute  gives  a  discretion,  either  as  261.  ''Afi/nicipo/ /in^,"  as  used  in  the 
to  the  amount  of  the  penalty  or  its  ap-  Constitution  of  Calif cmiay  means  a  fine 
plication,  the  justice  must,  on  the  face  imposed  by  local  laws  of  particular 
of  the  conviction,  show  in  what  manner  places,  such  as  incorporated  towns  and 
the  discretion  has  been  exercised.  King  cities,  and  not  a  fine  imposed  by  the 
V.  Dimpsey,  2  Term  R.  96;  King  v.  general  laws  of  the  State.  People  r. 
Symonds,  1  East,  189;  Boothroyd,  In  Johnson,  30  Cal.  98. 
re,  15  M.  &.  W.  1 ;  King  v.  Seale,  8  East,  *  Fisher  v.  Harrisburg,  2  Grant  (Pa.) 
568,  573;  King  v.  Smith.  5  M.  &  S.  133;  Cas.  291 ;  Barter  v.  Commonwealth.  3 
Queen  v.  Johnson,  8  Q.  B.  102 ;  Wray  v.  Pa.  (Pen.  &  W.)  253;  Trigally  v.  Mem- 
Toke,  12  Q.  B.  492.  See  also  King  v.  phis,  6  Coldw.  (Tenn.)382;  Mclnemey 
Wyatt,  2  Ld.  Raym.  1478;  King  v.  v.  Denver,  17  Colo.  302,  315.  The 
Pnest,  6  Term  R.  538.  The  provision  amount  must  be  reasonable.  Zylstra  r. 
for  a  fine  not  exceeding  $500  for  such  Charleston,  1  Bay  (S.  Car.),  382.  The 
trivial  offences  as  most  of  those  covered  penalty,  says  Mr.  Willcock,  must  be  im- 
by  the  ordinance  before  the  court  (one  posed  on  the  person  who  violates  tlie 
prohibiting  processions  without  the  by-law.  Thus,  if  goods  be  sold  by  an 
consent  of  the  mayor,  an/e,  §  589,  note),  unauthorized  f>erson  within  the  city, 
the  council  exercising  no  discretion,  but  the  penalty  must  be  imposed  on  the 
turning  this  great  power  over  to  the  seller,  and  not  on  the  buyer;  for  how 
courts,  without  any  classification,  held  can  he  distinguish  between  those  au- 
void.  How  far  a  sliding  scale  of  penal-  thorized  to  sell  and  those  who  are  not? 
ties  is  allowable  not  decided,  but  the  Willc.  on  Corp.  154,  pi.  369,  370;  Cud- 
court  said  they  must  be  reasonable  don  v.  East  wick,  1  Salk.  143.  192 :  8.  c. 
whether  sliding  or  fixed.  Per  Camp-  6  Mod.  124 ;  and  see  also  Faautkeriy  r. 
hell,  C.  J.,  In  re  Frazee,  63  Mich.  396,  Wiltshire,  1  Stra.  469.  The  rule  stated 
citing  Grand  Rapids  v.  Hughes,  15  above,  as  to  the  person  on  whom  penal- 
Mich.  54;  see  post,  §§  612.  613,  636;  tics  must  be  imposed,  may  be  extended 
Biggar's  Mun.  Manual  (Canada,  1900),  or  enlarged  by  express  provisions  of  the 
964.  organic  act  of  the  corporation. 

^  Assaria  v.  Wells,  68  Kan.  787 ;   In  *  Mayor,  &c.  of  Mobile  v.  Yuille,  3 
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§611  (339).  Oharter  Mode  governs.  —  Where  the  charter  or 
organic  act  prescribes  the  manner  in  which  by-laws  are  to  be  en- 
forced, or  the  sanctions  or  punishments  to  be  annexed  to  their  vio- 
lation, this  constructively  operates  to  negative  the  right  of  the 
corporation  to  proceed  in  any  other  manner  or  to  inflict  any  other 
punishment.^    Thus,  in  the  leading  case  ^  on  this  subject,  the  charter 

Ala.  137.     A  penalty,  although  small,  to  seizure  and  sale,  or  forfeiting  it,  even 

fixed  on  every  stroke  of  the  hammer  though  it  was  used  contrary  to  the 

which  an  unauthorized  person  uses  in  by-law,  which  was  in  other  respects 

his  trade  of  a  goldsmith,  is  unreason-  valid,  the  remedy  for  enforcing  their 

able.    Wilic.  154,  pi.  368.    Same  prin-  by-laws  ha  vine  been  specified.     Hart 

ciple,  Mayor,  &c.  of  New  York  v.  Or-  v,  Albany,  9  Wend.  (N.  Y.)  571 ;  ante, 

drenan,  12  Johns.  (N.  Y.)  122.     See  J  471;  post,  §  1417. 
ante,  chap,  xiii,  Municipal  Courts.  Where  specific  modes  of  procedure 

*  Ex  parte  Moore,  62  Ala.  471;  and  penalties  are  prescribed  against 
Mclnemey  V.  Denver,  17Colo.  302, 315,  persons  failing  to  take  out  license  for 
citing  text;  In  re  Van  Tuyl,  71  Kan.  keeping  drinking-houses,  as  fines,  suits, 
659,  662,  quoting  text ;  Lambert  v,  anci  prosecutions,  a  municipal  corpora- 
Rahway,  58  N.  «J.  L.  578,  582,  citing  tion,  in  the  absence  of  express  grant, 
text.  has  no  right  to  close  the  doors  of  a 

Under  statutory  authority  to  en-  drinking-house  summarily,  because  the 

force  ordinances  "by  a  proper  fine,  keeper  has  failed  to  take  out  a  license, 

imprisonment,  or  other  penalties,"  the  Bolte  v.  New  Orleans,  10  La.  An.  321. 

city  cannot  prescribe  both  fine  and  That  a  municipal  corporation  cannot 

imprisonment   as  a  punishment   for  a  annex  other  or  areater  penalties  than 

violation.    The  authority  conferred  is  those  authorized   in   its   organic   act, 

in  the  alternative.    Mclnemey  v.  Den-  that  power  to  punish  by  "fine"  is  ex- 

ver,  17  Colo.  302.    Where  the  statute  elusive,  and  that  it  is  not  competent 

required  that  all  city  ordinances  en-  to  order  a  forfeiture  in  addition,  see 

acted   under  it   should   impose   as   a  Schroder  v.  City  Council,  2  Const.  Rep. 

penalty  for  each  violation  a  fine  of  not  (S.    Car.)    726;     s.    c.    3    Brev.    533; 

less  than  $100  or  more  than  $500  and  McMullan  v.  Charleston,  1  Bay  (S.  Car.), 

imprisonment  for  not  less  than  thirty  46;     Zylstra   v,   Charleston,    Ih.   382; 

days  or  more  than  six  months  for  eacn  New  Orleans  v.  Costello,  14  La.  An.  37; 

offence  and  the  payment  of  costs,  an  Columbia  v.  Hunt,  5  Rich.  (S.  Car.) 

ordinance     imposing     as     a     penalty  550,    558;     Kennedy    v.    Sowden,    1 

merely    the   prescribed   fine   and   im-  McMullan    (S.    Car.),    323.     Compare 

prisonment  without  providing  for  the  Crosby  v.  Warren,   1   Rich.   (S.  (Jar.) 

costs  or  commitment  until  fine  and  Law,  385.     An  ordinance  treated  as 

costs  are  paid,  does  not  comply  with  wholly  void  because  it  fixed  the  mini- 

the  statute  and  is  void.     In  re  Van  mum  fine  for  an  offence  at  five  dollars 

Tuyl,  71  Kan.  659.     If  the  ordinance  when  the  law  required  it  to  be  three 

fix   a   penalty   that  is   less  than   the  dollars.    Petersburg  v.  Metzker,  21  111. 

minimum  prescribed  by  the  statute,  205.    A  party  cannot  enjoin  the  coUec- 

the  ordinance  is  void.    Assaria  v.  Wells,  tion  of  a  fine  and  costs  imposed  for  the 

68  Kan.  787.  violation  of  a  city  ordinance,  on  the 

*  Kirk  V.  Nowill,  1  Term  R.  1 18, 124,  ground  of  there  being  no  offence 
per  Mansfield  and  BuUer,  J  J. :  followed  charged  or  cause  of  action  stated  before 
m  Hart  r.  Albany,  9  Wend.  (N.  Y.)  the  mayor.  The  remedy  in  Indiana  in 
571,  588,  606;  Cotter  r.  Doty,  5  Ohio,  such  case  is  by  appeal.  Schwab  v. 
394:  Heise  v.  Columbia,  6  Rich.  Madison,  49  Ind.  329.  The  city  of 
(S.  Car.)  Law,  404;  Miles  v.  Chamber-  New  Orleans  lias  power  to  inflict  fines 
ladn,  17  Wis.  446.  In  Hart  v,  Albany,  and  imprisonment  under  its  police 
9  Wend.  (N.  Y.)  571,  588,  606,  it  was  power  only,  and  cannot  apply  them  to 
accordingly  decided  that  a  corporation  violators  of  ordinances  for  the  raising 
having  authority  "to  inflict  penalties  of  a  revenue, — as  for  selling  vegetables 
for  the  violation  of  any  by-law,  not  ex-  without  paying  for  the  privilege, 
ceeding  $25  for  any  one  offence,"  could  State  v,  Patamia,  34  La.  An.  750. 

not  pass  a  by-law  subjecting  property 
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prescribed  in  what  manner  by-laws  should  be  enforced,  namely,  by 
jine  and  amerciament,  or  either,  and  it  was  decided  that  the  corpora- 
tion was  precluded  from  declaring  a  forfeiture  of  property,  or  from 
inflicting  any  other  punishment;  and  the  doctrine  of  this  case  has 
been  ever3rwhere  followed  in  the  courts  of  this  country. 

§  612  (340).  Same  Subject.  —  A  charter  of  a  city  specifically 
enumerated  various  powers,  which  the  council  was  expressly  author- 
ized to  enforce  by  a  penalty  not  exceeding  one  hundred  dollars  for 
their  violation ;  and  the  same  charter  empowered  the  council  to  pre- 
vent and  remove  encroachments  upon  the  streets,  but  was  silent  as 
to  the  imposition  of  penalties  for  a  violation  of  its  provisions.  The 
council  passed  an  ordinance  imposing  a  continuing  penalty  of  ten 
dollars  a  day  for  every  day's  failure  to  remove  an  encroachment, 
after  notice;  and  it  was  held,  and  properly  so,  that  it  possessed  no 
power  to  impose  such  a  penalty ;  but  the  decision  was  put  upon  the 
ground  that  the  specific  enumeration  of  the  powers  which  might  be 
rendered  effectual  by  penal  provisions  wa^  an  implied  exclusion  of 
the  right  to  impose  any  penalties  whatever  in  other  cases.^ 


§  613  (341).  Penalty  may  be  within  Fixed  Limits.  —  A  munici- 
pal corporation,  with  power  to  pass  by-laws  and  to  aflSx  penalties, 
may,  if  not  prohibited  by  the  charter,  or  if  the  penalty  is  not  fixed  by 
the  charter,  make  it  discretionary,  within  fixed  reasonable  limits^ 
for  example,  "not  exceeding  fifty  dollars."  The  maximum  limit 
must  of  course  be  reasonable.  This  enables  the  tribunal  to  adjust 
the  penalty  to  the  circumstances  of  the  particular  case,  and  is  just 
and  reasonable.  The  older  English  authorities,  so  far  as  they  hold 
such  a  by-law  void  for  uncertainty,  are  regarded  as  not  sound  ia 
principle,  and  ought  not  to  be  followed.^ 

*  Grand  Rapids  v.  Hughes,  15  Mich,  junction.     Baltimore  v.  Radecke,  49 

54.    Whether  there  is  such  an  implied  Md.  217.    But  see  Index,  EauUy;  In- 

exclusion  must  depend  in  each  case,  we  junction.    In  Illinois,  it  lias  been  held 

think,  upon  the  supposed  intention  of  tliat  a  municipality  has  the  power  to 

the  legislature,  to  do  gathered  from  a  provide  a  penalty  for  each  day  that 

survey  of  the  whole  cliarter.    The  au-  a  railroad  comp>any  shall  fail  to  com- 

thority  to  adopt  an  ordinance  implies  ply  with  an  ordinance   clianging  the 

the  right  to  enforce  it  by  pro[)er  pe-  grade  of  a  street.     Hampton  v.  Chi- 

cuniary  penalties,  and  this  ngiit  exists  cago,  M.  &  St.  P.  R.  Co.,  125  111.  App. 

unless  excluded  by  other  provisions  of  412. 

the  charter.    Suvra,  §  610.    In  Mary-        '  Huntsville  v.  Phelps,  27  Ala.  55, 

landf   it    is    held    when    a   municipal  overruling,    on     this    point,     Mobile 

corporation    is   seeking   to   enforce  an  v.  Yuille,  3  Ala.  137.    Compare  Ix)iiis- 

ordinance  which  is  void,  that  a  court  of  burg  v.  Harris,  7  Jones  Law  (N.  Gar.), 

e9tit7T/has  jurisdiction,  at  the  suit  of  any  281.     See  also  ftper  v.  Chappell,  14 

person    who    is    injuriously    affected  Mees.  &  W.  624,  649;  Butchers'  Co.  ». 

thereby,  to  stay  its  execution  by  in-  Bullock,  3  B.  ^  Pul.  434;    Grant  OQ 
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§  614  (342).  Single  Offence  cannot  be  made  Donble.  —  As  the 
power  to  pass  ordinances  and  to  punish  for  their  violation  must  be 
reasonab^  exercised,  the  corporation  cannot  mvUiply  one  offence  into 
many  and  punish  for  each.  Thus,  where  an  authorized  ordinance 
prohibited  "any  person  from  cutting  down  and  making  use  of  cedar 
and  other  trees,"  within  a  specified  locality,  a  complaint,  charging 
the  defendant  "  with  having  cut  down  a  cedar  tree  at  various  times, 
and  that  he  continued  to  do  so,  from  time  to  time,  until  he  hasjd  com- 
mitted one  hundred  violations  of  the  ordinance,  by  cutting  down  one 
hundred  cedar  trees,"  was  held  to  set  forth  but  a  single  offence;  for, 
said  the  court,  "the  matter  charged  is  a  trespass  with  a  continuando, 
which  in  law  is  but  one  offence,  and  it  may  well  be  that  every  tree  cut 
by  the  defendant  was  cut  on  one  day,  and,  under  the  ordinance,  the 
cutting  of  more  trees  than  one, at  one  time,  would  be  but  one  offence."* 

§  615  (343).  Limitation  of  Amount  of  Penalties.  —  Where  there 
is  a  limitation  upon  the  corporation  as  to  the  amount  of  penalties  to 

Corp.  84;  Fenncll, /n  re,  24  Upper  Can.  penalty.      Massinger    v.    Millville,    6^ 

Q.  B.  238;  State  v.  Cantieny,  34  Minn.  N.  J.  L.  123,  126. 
1;  Atkins  v.  Phillips,  26  Fla.  281,  294,         North  Carolina.     In  this  State  it  is 

dtiiu;  text;   Poughkeepsie  v.  King,  38  held  that  fines  imposed  by  ordinance 

N.  Y.  App.  Div.  610.  must  be  fixed  in  amount  and  cannot 

New  Jersey,  The  rule  adopted  in  be  left  to  the  discretion  of  the  court. ' 
this  State  is  laid  down  by  Dvtonf  J.,  Ordinances  prescribing  a  fine  of  ''not 
in  Young  &  M.  Amusement  Co.  v.  At-  more  than "  a  sum  specified  are  there- 
lantic  City,  60  N.  J.  L.  125,  where  he  fore  void  for  uncertainty  and  vague- 
says  that  under  the  decisions  of  that  ness.  State  v.  Cainan,  94  N.  Car.  863; 
State  the  city  council  or  other  govern-  State  v.  Crenshaw,  94  N.  Car.  877; 
ing  body  may,  imder  statutory  au-  State  v.  Worth,  95  N.  Car.  615;  State 
thority  to  exact  penalties  for  violations  v.  Rice,  97  N.  Car.  421.  But  compare 
of  municipal  ordinances,  confer  upon  State  v,  Hig^,  126  N.  Car.  1014,  1020. 
the  court  the  power  of  enforcing  the  Where  the  charter  empowered  the  city 
penalty  within  prescribed  limits  ac-  council  to  "ordain  fixed  penalties  "it  was 
cording  to  the  circumstances  of  each  held  that  the  ordinance  must  prescribe 
caae  (see  McConvill  v,  Jersey  City,  39  the  amount  of  the  penalty.  Poughkeep- 
N.  J.  L.  38;  Leland  v.  Long  Branch  siev.  King,  38N.  Y.  App.  Div.  610. 
Com'rs,  42  N.  J.  L.  375;  Atlantic  City  A  by-law  fixing  one  penalty  for  the 
V.  Crandol,  67  N.  J.  L.  488;  Atlantic  first  offence,  and  a  larger  for  the  sec- 
City  V,  France,  74  N.  J.  L.  389;  65  ond,  and  a  still  lai^er  one  for  every 
Atl.  Rep.  894),  unless  the  statute  subseauent  offence,  does  not  appear  to 
evinces  an  intention  that  the  govern-  be  baa  for  uncertainty.  Butchers'  Co. 
ing  body  should  itself  fix  a  precise  v.  Bullock,  3  B.  &  Pul.  434.  Where 
sum.  See  State  v,  Zeigler,  32  N.  J.  L.  the  penalty  is  fixed  by  by-law,  it  can 
262;  Melick  v.  Washington,  47  N.  J.  L.  only  be  changed  by  the  same  autliority 
254;  Smith  v.  Clinton,  53  N.  J.  L.  329;  which  affixed  it.  Rex  r.  Ashwell,  12 
Slocum  V.  Ocean  Grove,  59  N.  J.  L.  110;  East,  22 ;  Scartiing  v,  Cryer,  3  Leon.  7 ; 
Philadelphia  &  B.  R.  Co.  V.  Brigantine,  Moore,  75;  Bendl.  159;  Da  vies  v. 
60  N.  J.  L.  127;  Tomlin  v.  Cape  May,  Lowden,  Carter,  29.  A  penalty  fixed 
63  N.  J.  L.  429 ;  Lambertville  v.  Apple-  either  by  the  charter  or  oy-law  is  es- 
gate,  73  N.  J.  L.  110.  When  the  sential.  Bowman  v.  St.  John,  43  111. 
statute  confers  discretion  on  the  ma^is-  337;  Ashton  v.  Ellsworth,  48  111.  299; 
trale  to, fix  a  penalty  within  prescribed  supra,  §§  609,  610;  infra,  §  615. 
limits,  the  council  cannot  deprive  him  *  State  v.  Moultrieville,  Rice  (S. 
of  this  discretion  by  providing  a  fixed  Gar.)  Law,  158. 
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be  imposed  for  the  infraction  of  by-laws,  it  cannot  exceed  the  limit 
directly,  nor  can  it  do  so  indirectly  by  multiplying  what  is  in  sub- 
stance one  offence  into  several,  or  subdividing  one  transaction  or 
violation  into  a  number  of  offences,  and  annexing  a  penalty  to  each.' 
But  where  each  offence  is  distinct,  and  the  punishment  for  each 
is  within  the  power  of  the  corporation  to  impose,  the  punishment  is 
not  made  illegal,  though  the  separate  fines  in  the  aggregate  exceed 
the  limit  allowed  by  the  charter,  and  are  imposed  by  the  same 
magistrate  or  tribunal  at  one  sitting.' 

§  616  (344).  Same  Subject.  —  By  its  charter,  the  power  of  a  city 
corporaiion  to  impose  fines  for  breaches  of  its  ordinances  was  limited 
to  one  hundred  dollars.  By  the  charter  the  city  had  also  the  power 
to  regulate  the  inspection  of  flour,  and  it  passed  an  ordinance  by 
which  any  person  selling  flour  without  inspection  should  be  fined 
'*  five  dollars  for  each  barrel  so  sold."  It  was  held  that  this  ordinance, 
as  to  the  penalty,  was  valid  so  far  as  to  authorize  a  fine  not  exceed- 
ing one  hundred  dollars;  that  if  a  single  sale  exceeded  twenty 
barrels,  the  fine  could  be  but  one  hundred  dollars,  while  if  it  was 
less  than  twenty  barrels,  the  fine  would  be  but  five  dollars  on  each 
barrel.  The  court  observed  that  a  recovery  on  a  single  transaction, 
where  more  than  twenty  barrels  were  sold,  would  bar  any  future  pro- 
ceeding for  the  balance.' 

§  617  (345).  Power  of  Forfeiture  must  be  expressly  confeiTed. — 
A  corporation,  under  a  general  power  to  make  by-laws,  cannot  make 
a  by-law  ordaining  a  forfeiture  of  property.  To  warrant  the  exercise 
of  such  an  extraordinary  authority  by  a  local  and  limited  jurisdic- 
tion, the  ixile  is  reasonably  adopted  that  it  must  be  plaiidyy  if  not, 
indeed,  expressly  conferred  by  the  legislature.*     And  even  if  the 

*  New  York  v.  Ordrenan,  12  Jolins.  •  Chicago  v.  Quimby,  38  lU.  274. 

(N.  Y.)  122  (penalty  for  illegally  keep-  *  Kirk  v.  Novnll,  1  Term  R.  118, 124, 

in^    powder),    citing    and    approving  per  Mansfield  and  BvUer,  followed  by 

opinion  of  Lord  Mansfield  in  Crepps  v.  Court  of  Errors  of  New  York,  in  Hart 

Durden,  (^owp.  640.     See  also  Hart  v.  v.  Albany,  9  Wend.  (N.  Y.)  571,  588, 

Albany,  9  Wend.  T)?  1 ,  588, 606 ;  Zylstra  -per  Sutherland,  J. ;  p.  605,  per  Edmandt, 

V.  Charleston,  1  Bay  (S.  Car.),  382;  vide  Senator;     Lambert    v.    Rah  way,    58 

Stokes  V.  New  York,  14  Wend.  (N.  Y.)  N.  J.  L.  578,  582,  quoting  text;  Gooa- 

87.     Supra,  §§  60ii,   613.     Continuing  ley  v.  Albany,  132  N.  Y.  145,  afTff  57 

offences.      See    Hampton    v.    Chicago,  Hun  (N.  Y.),  327;    Abbeville  v.  Leo- 

M.  &  St.  P.  R.  Co..  118  111.  App.  621;  pard,  61  S.  Car.  99;   2  Kyd  on  Corp. 

8.  c.  125  111.  App.  412;    State  v,  Bab-  110;    Willcock  on  Municipal  Corpoim- 

cock,    112    Iowa.    250;     Marshall    v.  tions,  180,  pi.  449;   Angell  ^  Ames  on 

Smith.  L.  R.,  8  C.  P.  416.  Corp.  J  360;   Cotter  v.  Doty,  5  Ohio, 

2  Heise  v.  Columbia,  6  Rich.  (S.  Car.)  394 ;  Wliite  v.  Tallman.  26  N.  J.  I^  67; 

I^w,  404  (fines  for  violating  lir|Uor  or-  Clerk    v.    Tucket,    3    I^ev.    281;    Lee 

dinance);    compare  State  ?'.  Moultrie-  r.  Wallis.    1    Kenyon,   292;    Adiey  r. 

ville,  Rice  (S.  Car.)  Law,  158,  supra.  Reeves,  2  Maulc  &  S.  60:    PhilUps  r. 
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power  to  declare  a  forfeiture  is  conferred,  still  no  person  can,  by 
ordinance,  be  deprived  of  his  property  by  forfeiture  without  notice 
or  without  legal  investigation  or  adjudication;  an  ordinance  in  vio- 
lation of  this  principle  is  void,  as  "contrary  to  the  genius  of  our 
laws  and  institutions."  *  In  England  the  power  of  municipal  cor- 
porations to  impose  a  forfeiture  for  offences  created  by  ordinances 
or  by-laws  has  been,  in  many  cases,  sanctioned  by  usage,  without 
any  express  power  in  the  charter  to  impose  the  forfeiture.  But  in 
this  country,  inasmuch  as  corporations  derive  all  their  power  from 
charter  or  act  of  the  legislature,  the  right  to  inflict  a  forfeiture  must 
be  plainly  given,  and  cannot  be  derived  from  usage.' 

§  618  (346).  Power  to  fine  does  not  include  Power  to  forfeit.  — 
How  strictly  the  courts  hold  that  municipal  corporations  cannot,  in 
the  absence  of  clear  staiide  authority,  pass  by-laws  ordaining  a  forfeit- 
ure, is  strikingly  illustrated  by  the  case  of  Heise  v.  Town  Council 
of  Columbia.  The  town  council  had  power  to  enforce  obedience  to 
their  ordinances  "6y  fine,  not  exceeding  fifty  dollars."  Special  au- 
thority was  given  to  municipal  corporations  to  grant  licenses  to  retail 
liquor.  The  council  passed  an  ordinance  relating  to  this  subject,  the 
penalty  for  violating  which  was  a  "fine  of  not  more  than  fifty  dol- 
lars for  each  oflFence,  and  also  a  forfeiture  of  the  license."  It  was 
held  that  the  license  which  was  granted  and  paid  for  was  essentially 
property;  that  the  council  could  only  impose  fines,  and  that  it  had 
no  power  to  ordain  a  forfeiture  of  the  license,  there  being  (in  the 
opinion  of  the  court)  no  difference  between  the  forfeiture  of  a  license 
and  of  goods  and  chattels.^ 

Allen,  41  Pa.  St.  481.  In  further  illus-  «  Heise  v.  Columbia,  6  Rich.  (S.  Car.) 
tration,  see  New  York  v,  Ordrenan,  12  Law,  404.  See  also  to  the  same  effect, 
Johns.  (N.  Y.)  122;  Dunham  v.  Ro-  Shreveport  v.  Draiss,  111  La.  511,citing 
Chester,  5  Cowen  (N.  Y.),  462;  Baxter  and  approving  text;  Johnson  v.  Daw, 
V.  Commonwealth,  3  Pa.  (Pen.  &  W.)  53  Mo.  App.  372,  approving  text; 
253;  Beigen  v.  Qarkson,  1  Halst.  Lambert  v.  Kahway,  58  N.  J.  L.  578, 
(N.  J.)  352;  Taylor  v,  Carondelet  582,  citing  text;  People  v.  Depart- 
(forfeiture  of  lease),  22  Mo.  105,  112;  ment  of  Health,  117  N.  Y.  App.  Div. 
Mayor,  &c.  of  Mobile  v,  Yuille,  3  Ala.  856,  859,  citing  text.  As  to  revocation 
137 ;  Miles  v.  Chamberlain,  17  Wis.  446 ;  of  unexpired  license  for  sale  of  intoxicat- 
Donovan  v,  Vicksburg,  29  Miss.  247 ;  ing  liquors,  see  State  v.  Cook,  24  Minn. 
Cincinnati  v.  Buckingham,  10  Ohio,  247.  License  to  sell  liquor  under  the 
257 ;  Wilcox  v.  Hemmmg,  58  Wis.  144 ;  laws  of  the  State  is  not  a  contract,  and 
po9tf  i  620.  may  be  terminated  by  a  repeal  of  the 

»  Cotter  V,  Doty,  5  Ohio,  394,  398;  law.  Fell  v.  State,  42  Md.  71;  State  r. 
Rosebaugh  v.  Saffin,  10  Ohio,  31 ;  Sless-  Bonnell,  1 19  Ind.  494.  The  revocation 
man  v.  Crozier,  80  Ind.  487.  by  a  municipal  corporation  of  a  license 

'  Taylor  v.  Carondelet,  22  Mo.  105,  to  sell  intoxicating  liquors  upon  certain 
112;  Kirk  v.  Nowill,  1  Term  R.  118;  specified  conditions,  a  violation  of 
Adlev  V.  Reeves,  2  Maule  &  Sel.  60;  which,  according  to  the  terms  of  the 
Varclen  v.  Mount,  78  Ky.  86,  citing  license,  should  have  the  effect  to  revoke 
text;  Armstrong  v.  Brown,  105  Ky.  81.    it,  is  not  a  forfeiture  beyond  the  powers 
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§  619  (347).  Judicial  Procednre  neceBsary  in  Some  Inatances. — 
An  ordinance  of  the  city  of  New  Orleans  avihorizing  without  any 
prior  judical  proceedings,  a  sale,  under  the  orders  of  the  mayors  of 
all  property  suffered  to  remain  on  the  levee  beyond  a  specified  period, 
is  invalid,  since  it  makes  the  corporation  judges  and  parties  in  the 
same  cause,  and  enforces  a  forfeiture,  and  divests  the  owner  of  his 
property  without  a  trial  in  due  course  of  law.  Such  a  power  b  not 
similar  to  that  exercised  by  a  corporation  in  removing  nuisances,  as 
that  power  arises  from  necessity  and  ceases  with  that  necessity.  It 
would  be  competent  for  the  corporation  to  ordain  that  the  property 
should  be  removed  at  the  expense  of  the  proprietor,  and  to  recover 
these  expenses,  and  any  fine  which  might  be  imposed,  by  judical 
proceedings.* 

§  620  (348).  Forfeitnre  of  AnimalH  at  Large;  Notice;  Legal  Pro- 
ceedings. —  The  right  to  denounce  a  forfeiture  against  animals  nm- 
ning  at  large  in  a  town  or  city,  contrary  to  the  provisions  of  ordi- 
nances forbidding  it,  must  be  plainly  conferred  or  it  will  not  be  held 
to  exist.'  This  is  in  accordance  with  the  rule  of  the  English  courts, 
that  a  statute  will  not  be  taken  to  invest,  by  implication,  a  municipal 
corporation  with  the  extraordinary  powers  of  forfeiting  the  property 
of  the  subject,  and  that,  if  it  be  intended  that  any  such  power  shall 
be  given,  it  must  be  by  express  words  to  that  eflFect.  The  cases  agree 
in  holding  that  when  the  power  to  denounce  the  forfeiture  against 
such  animals  is  given,  there  should  he  notice,  either  actual  or  con- 
structive, or  prior  legal  proceedings.  The  view  of  the  courts  will  be 
best  understood  by  referring  to  some  of  the  cases  upon  the  subject 
In  Mississippi,  an  ordinance  authorizing  the  seizure  and  sale  of 
hogs  running  at  large,  without  notice  or  trial,  or  opportunity  for 

of  the  corporation.    Hurber  v.  Baugh,  a  forfeiture  of  bread  baked  contraiy  to 

43  Iowa,  514.  the  provisions  of  the  ordinance  of  the 

^  Lanfear  v.  New  Orleans,  4  La.  97.  cit^.     See,   on   this  point,   Mobile  v. 

CJompare  with  Guillotte  v.  New  Orleans,  Ymlle,  3  Ala.  137.    Aisrize  of  bread  has 

12  La.  An.  432,  in  which  it  was  lield  been  deemed  necessary  from  an  early 

that  an  ordinance  providing  a  forfeiture  period    in    England.     Bum,    J.,    title 

for  the  use  of  the  city  workhouse,  of  *' Bread."      Construction    of    En^ish 

bread  illegallv  baked  in   violation   of  statute     regulating     sale     of     bread. 

an  authorized  by-law  of  the  corpora-  Queen  v.  Wood,  L.  R.  4  Q.  B.  550; 

lion,  is  not  contrary  to  a  constitutional  Queen  v.  Kennett,  L.  R.  4  Q.  B.  567; 

provision  declaring  tliat  vested  rights  Aerated  Bread  Co.  v.  Gregg,  L.  R.  8 

shall  not  be  divested  unless  for  purposes  Q.  B.  355. 

of  public  utility  and  for  adequate  com-  -  Varden  v.  Mount,  78  Ky.  86;  Wil- 

I)ensation  previously  made.    It  may  be  cox  v.  Hemming,  58  Wis.  144;    Knoz- 

observed  that  the  court,  without  any  ville  v.  King.  7  Lea  (Tenn.),  441,  ap- 

special  discussion,  assumed  that  power  proving  the  text;   Jolmson  v.  Daw,  53 

*Ho  regulate  ever^'thing  which  relates  Mo.  App.  372,  approving  the  text, 
to  bakers"  gave  authority  to  denounce 
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trial,  and  providing  that  one  half  of  the  proceeds  of  the  sales  should 
go  to  the  hospital  and  the  other  half  to  the  city  marshal,  was  held  to 
be  in  violation  of  the  constitutional  provision  that  no  person  **can 
be  deprived  of  his  property  but  by  due  course  of  law,"  and  securing 
right  to  a  jury  trial.* 

§  621  (349).  Same  Subject.  —  In  a.similar  case  in  Ohio,  Grimke, 
J.,  delivering  opinion  of  the  court,  observes:  "The  ordinance  com- 
mands the  marshal  to  seize  and  impound  the  hogs,  and  then,  without 
any  reserve,  wUhovi  any  notice,  by  means  of  which  the  owner  might 
be  able  to  exculpate  himself,  directs  them  to  be  sold  and  the  proceeds 
placed  in  the  city  treasury.  Such  an  ordinance  is  as  contrary  to 
the  spirit  of  the  charter  (Cincinnati)  as  it  is  aUen  from  the  general 
genius  of  our  institutions."  ' 

§622  (350).  Same  Subject;  Notice.  —  In  North  Carolina  the 
general  principle  was  declared  that  an  ordinance  of  an  incorporated 
town  which  authorizes  the  property  of  one  man  to  be  taken  from  him 
and  given  to  another,  without  any  notice  to  the  owner  or  trial  of  his 
rights,  was  unlawful.  The  to^Ti  authorities,  under  power  given  to 
mAke  ordinances  for  the  removal  of  nuisances  and  for  the  good  gov- 
ernment of  the  town,  passed  an  ordinance  to  this  effect :  "That  every 
hog  at  large  in  the  said  town  shall  be  taken  up  and  penned,  and  ad- 
vertised to  be  sold  on  the  third  day ;  and  unless  the  owner  should  pay 
the  chaises  (specified  in  the  ordinance)  for  taking  up  and  keeping 

'  Donovan  v,  Vicksbuig,  29  Miss,  and  all  costs."    Fort  Smith  v.  Dodson, 

247.     See  to  same  effect  Poppen  v.  46  Ark.  296.     Such  an  ordinance  is 

Holmes,  44  111.  362;   Darst  v.  People,  valid,  and   takes  effect   whether  the 

51  lU.  2ii86;  Heise  v,  Columbia,  6  Rich,  owner  resides  in  the  town  or  not.    Rose 

404;  Whitfield  v.  Longest,  6  Ire.  (N.  v.  Hardie,  98  N.  Car.  44;  infra,  §  628, 

Gar.)  Law,  268;  McKee  v.  McKee,  8  B.  note. 

Hon.  (Kv.)  433;  Jarman  v.  Patterson,  ^  Rosebau^h  v.  Saffin,  10  Ohio,  31, 
7  Hon.  (Ky.)  644;  Varden  v.  Mount,  37.  However  it  may  be  when  the  power 
78  Ky.  86;  Paducah  v.  Ragsdale,  122  to  forfeit  without  notice  or  prior  legal 
Ky.  425;  92  S.  W.  Rep.  13,  citing  text,  proceedings  is  explicitiy  conferred,  it  is 
Power  to  impose  penalties  on  the  o\^'ner8  clear  tliBft  the  power,  unless  plainly  and 
of  animals  running  at  large  excludes,  expressly  given,  cannot  be  exercised 
by  implication,  the  power  to  enforce  a  without  such  notice  and  previous  ad- 
by-law  upon  the  subject  in  any  other  judication;  but  with  these  the  remedy 


611;    Brophy  v.  Hyatt,    10  Col.  223;    is  &  running  at  large.    Kinder  r.  Gilles- 

^^  •■»  IT  %        .  ^\Pm  ^^  _        *»^*%  A._  ^_?_       />OTll       OO-       /^ TT_II       t\  t      Til       />0  a^ 


Cartereville  V.  Lanham,67Ga.  753.    An  pie,  63  HI.  88;  Case  v.  Hall,  21  111.  632. 

ordinance  directing  the  impounding  and  Text  cited  and  approved  in  Lambert  v. 

tale  of  anirnals  for  costs  and  expenses,  Rahway,  58  N.  J.  L.  578,  583,  holding^ 

but  not  imposing  a  penalty,  held  valid  that  the  common  council  in  exercising 

under  a   cnarter  authorizing  the  im-  a  power  to  revoke  a  license  acts  judici- 

pounding  and  sale**  for  any  penalty  im-  ally,  and  the  licensee  is  entitled  to 

posed  by  any  ordinance  or  regulation,  notice  and  a  hearing. 
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such  hog,  and  a  sale  is  effected,  the  money  arismg  therefrom,  after 
paying  the  charges,  shall  be  paid  over  to  the  owner  of  the  said  hog." 
The  validity  of  this  ordinance  was  drawn  in  question,  and  two  points 
were  ruled  by  the  Supreme  Court:  1.  That  the  ordinance  was  rea- 
sonable, and  the  corporation,  under  the  power  above  referred  to,  had 
authority  to  pass  it;  2.  That  it  sufficiently  provided  for  notice  to 
the  owner  by  the  impounding  of  the  animal,  and  the  three  days' 
public  advertisement,  and  that  personal  notice  was  not  necessary.* 
In  a  subsequent  case  in  the  same  court  a  similar  ordinance  was  sus- 
tained. It  was  objected  that  it  was  invalid,  because  it  provided  for 
no  judicial  decision  condemning  the  property  to  be  sold.  This  ob- 
jection the  court  regarded  as  insufficient,  "  since  the  owner  may,  if 
he  choose,  have  a  full  investigation  of  the  case  by  bringing  an  action 
of  replevin,  as  in  any  other  case  of  distress."  * 


§  623  (351).  Same  Subject.  —  In  South  Carolina  it  has  been  held 
that  under  authority  to  enforce  by-laws  by  fine,  an  ordinance,  other- 
wise legal,  which  authorized  the  marshal  to  kill  hogs  running  at 

large,  contrary  to  the  ordinance,  and  appropriate  them  to  his  own 
use,  was  void.' 

*  Shaw  V.  Kennedy  N.  Car.,  Term  and  penaUies**  authorixes  a  fine  against 
R.  158;  Hellen  v.  Noe,  3  Ire.  (N.  Car.)  those  who  violate  the  ordinance  for- 
Law,  493.  Same  principle ;  Spitler  v.  bidding  hogs  running  at  laige,  and  the 
Young,  63  Mo.  42,  holding  that  such  an  seizure,  impounding,  and  sale  (unon 
ordinance  was  unauthorized  as  a  sani-  notice)  of  the  animals  to  pay  the  nne, 
tary  or  police  regulation  under  power  to  whether  they  belong  to  residents  or  non- 
abate  nuisances.  See  also  Paducah  v.  residents.  Kennedy  v.  Sowden,  1  Mc- 
Ra»3dale,  122  Ky.  425;  92  S.  W.Rep.  13.  Mullan  (S.  Car.)  Law,  323,  supra;  a.  P. 

*  Whitfield  V.  Longest,  6  Ire.  (N.  Crosby  v.  Warren,  1  Rich.  (S.  Car.)  Law, 
Car.)  Law,  268.  Similar  ordinances  385,  Wardlaw,  J.,  dissenting;  McKee 
have  been  sustained.  Gosselink  v,  v.  McKee,  8  B.  Mon.  (Ky.)  433;  see 
Campbell,  4  Iowa,  296;  Gilchrist  v.  Kinder  v.  GiUespie,  63  lU.  88.  But  it 
Schmidling,  12  Kan.  263:  Jeans  v.  Mor-  seems  doubtful,  upon  the  principleB 
rison,  99  Mo.  App.  208;  Folmar  v.  Cur-  adopted  in  the  construction  of  powers 
lis,  86  Ala.  354.  Contra,  Willis  v.  I^egris,  of  this  character,  whether  authority  to 
45  111.  289 ;  Bullock  v.  Geomblc,  /&.  impose  fines  and  penalties  extends  any 
218;  Poppen  v.  Holmes,  44  111.  362.  further  than  to  the  imposition  oipeeu- 
But  see  Hart  v.  Albany,  9  Wend.  (N.  Y.)  niary  fines  and  penalties.  See  Mobile 
571 ;  Wliite  v.  Tallman.  26  N.  J.  L.  67;  v.  Yuille,  3  Ala.  137;  White  v.  Tallman, 
Phillips  v.  Allen,  41  Pa.  St.  481;  Moore  26  N.  J.  L.  67.  The  power  to  forfeit, 
V.  State,  11  I^ea.  35;  Knoxville  v.  King,  like  the  power  to  tax,  should  be  given 
7  Lea,  441.  Power  must  be  strictly  pur-  either  expressly,  or,  at  all  events,  by 
sued,  or  the  sale  will  be  void,  and  the  necessary  implication.  And  it  has  been 
officer  a  trespasser.  Clark  v.  I^wis,  35  held  that  it  cannot  be  implicKl  from  the 
III.  417.  See  Friday  r.  Hoyd,  63  111.  power  *'to  impose  reasonable  fines," 
50,  three  judges  dissenting.  Sale  is  void  and  to  cause  "all  such  fines  and  all  such 
where  two  animals  belonpng  to  differ-  forfeitures  and  penalties  as  may  be 
ent  ouTiers  are  sold  at  once.    lb.  incurred  under  the  laws  and  ordinances 

*  McRae  v.  O'l^in,  cited  Kennedy  of  the  corporation, to  be  assessed, levied, 
V.  Sowden,  1  McMullan  (S.  Car.)  I^w,  and  collected."  Cotter  v.  Doty,  5  Ohio, 
323.      But  authority  to  impose  "fines  394. 


§  625  ORDINANCES  I    POWER   TO   IMPRISON  961 

§  624  (352).  Equity  will  not  ordinarily  relieve  against  Valid 
FoxfeitureB.  —  A  forfeiture  imposed  by  a  municipal  corporation, 
under  legislative  authority,  for  a  violation  of  a  valid  by-law,  and  in- 
flicted as  a  penalty  for  such  violation,  cannot  he  relieved  against  in 
equity,  unless,  perhaps,  where  peculiar  circumstances  furnish  grounds 
for  equitable  interposition,  the  general  doctrine  being  that  equity 
may  relieve  against  forfeitures  declared  by  contract,  but  not  against 
those  expressly  declared  or  authorized  by  statute.* 

§  625  (353).  Power  to  enforce  by  Imprisonment  must  be  ex- 
pressly given.  —  In  this  country  it  is  not  unusual  to  provide,  in  the 
organic  act  of  municipal  corporations,  that  if  fines  for  violation  of 
by-laws  or  ordinances  are  not  paid,  the  offender  may  be  committed  to 
prison  for  a  limited  period.  And  in  respect  to  some  offences  pub- 
lic in  their  character,  the  power  to  imprison  in  the  first  instance  is 
often  conferred.'  It  is  scarcely  necessary  to  add  that  unless  the  au- 
thority be  plainly  given,  it  does  not  exist;  and  when  given,  before 
it  can  be  exercised  there  must  be  a  judical  ascertainment  by  a  com- 
petent tribunal  or  magistrate  of  the  guilt  of  the  party.' 

'  Taylor  r.  Carondelet,  22  Mo.  105  nance,  "to  fine  or  imprison,  or  to  fine 
(forfeiture  clause  in  lease);  Peachy  v.  and  imprison,  or  to  sentence  to  labor, 
Somerset,  1  Str.  447 ;  Gorman  v.  Low,  and  in  the  event  the  fine  and  costs  are 
2  Edw.  Ch.  (N.  Y.)  324 ;  Keating  v.  not  paid  to  require  the  offender  to  work 
Sparrow,  1  Ball  &  Beat.  367;  Maryland  out  the  fine  and  costs  under  the  direc- 
V.  Baltimore  &  O.  R.  Co.,  3  How.  (U.  S.)  tion  of  the  city  authorities,"  a  tiwiiey 
534.  "fine  and  a  sentence  to  labor  cannot  be 

'  Barter  v.  Commonwealth,  3  Pa.  imposed  in  one  and  the  same  case,  un- 
253;  New  Orleans  v,  Costello,  14  La.  less  the  labor  is  added  only  as  a  mode 
An.  37;  Burlington  v.  Kellar,  18  Iowa,  of  enforcing  payment  of  the  fine.  Ex 
59;  London  v.  Wood,  12  Mod.  674;  parte  Anniston,  84  Ala.  21;  Ex  parte 
Bab  V.  Clerk,  F.  Moore,  411;  Clarke's  Reynolds,  87  Ala.  138.  It  has  been 
Case,  5  Co.  64 ;  1  Roll.  Abr.  364 ;  Com.  held  that  express  statutory  authority 
IHg.  By-Law,  E.  1 ;  Chilton  v,  London,  is  necessary  to  the  validity  of  a  provi- 
de R.  Co.,  16  M.  &  W.  212;  King  v.  sion  of  an  ordinance  authorizing  per- 
Merchant  Taylors'  Co.,  2  Lev.  200 ;  Ex  sons  violating  the  same  to  be  committed 
paarte  Bollig,  31  111.  88;  Flora  v.  Sachs,  to  ike  chain  gang  to  work  on  the  city 
64  Ind.  lbS\  Topeka  v.  Bout  well,  63  streets.  Carr  v.  Conyers,  84  Ga.  287; 
Kan.  20;  Burlington  v.  Stockwell,  6  Williams  v.  Sewell,  121  Ga.  665.  But 
Kan.  App.  569;  In  Kansas,  cities  have  if  the  council  should  pass  an  ordinance 
the  power  to  punish  by  fine  and  im-  providing  as  authorized  by  the  charter 
prisonment  violations  of  ordinances  not  only  a  fine  as  a  punishment  for 
imposing  license  taxes  on  occupations,  a  violation,  but  also  for  imprison- 
Lebanon  v,  Zanditon,  75  Kan.  273;  ment  without  any  authority  in  the 
Fretwell  v.  Troy,  18  Kan.  271.  charter,  the  unauthorized  provision  is 

*  Burnett,  in  re,  30  Ala.  461.  Ex  separable  from  the  authorized  provision 
porfe  Moore,  62  Ala.  471;  /nreSemple,  for  punishment  by  fine,  and  may  be 
10  Kan.  App.  156;  State  v.  Bright,  rejected  without  rendering  the  entire 
38  La.  An.  1 ;  Bolton  v.  Vellines,  94  ordinance  void.  Doran  v,  Camden,  64 
Va.  393,  citing  text.  N.  J.  L.  666;    Sterling  v.  Camden,  65 

Where  the  charter  authorizes  the   N.  J.  L.  190;  Marcovitz  v.  Collins,  65 
mayor  and  city  council,  on  conviction   N.  J.  L.  193. 
of  any  person  for  violation  of  an  ordi-        Charter  power  to  punish  violations 
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§  626.  Power  to  impose  OostB  as  Part  of  Penalty.  —  If  the  ordi- 
nance does  not  contain  any  provision  ]or  the  payment  of  costs,  none 
are  recoverable,  although  the  municipality  may  by  statute  have  au- 
thority to  require  the  payment  of  costs  as  a  part  of  the  penalty.'    But 

of  ordinances  ''by  fines,  imprisonment,  an  alternative  to  the  imposition  of  a 
labor,  or  other  penalty  prescribed  by  fine.  I^eonard  v.  E^tonton,  126  Ga. 
ordinance  "  will  authorize  the  city  coun-  63 ;  Shulcr  v.  Willis,  126  Ga.  73. 
oil  to  prescribe  as  punishment  either  Fines  for  the  violation  of  ordinances, 
jine  or  imprisonment  (not  both),  and  held,  under  special  cliarter  provisioDfl, 
not  even  imprisonment  as  means  of  en-  collectible  by  commitment  of  the  per- 
forcing  payment  of  a  fine.  Brieswick  sons,  or  by  /im  facias.  Huddleson  r. 
r.  Brunswick,  51  Ga.  639.  But  in  Ca/i-  Ruffin,  6  Ohio  St.  604.  The  power  to 
fnmia,  the  court  seems  to  have  recog-  punish  offenders  by  fine  or  imprison- 
nized  the  implied  or  incidental  authority ^  ment,  conferred  upon  a  municipiil  cor- 
of  the  city  council  to  provide  for  com-  poration,  does  not  mclude  the  authority 
mitment  as  a  means  of  enforcing  pay-  to  coerce  the  pa^rment  of  a  fine  by  im- 
ment  of  a  valid  fine.  In  JE^xpar/e  Green,  prisonment.  Brieswick  v.  Brunswick, 
94  Cal.  \\S1,  the  statute  authorized  the  51  Ga.  639.  Where  an  ordinance  pro- 
city  "to  impose  fines  and  penalties,  and  vided  tliat  a  convicted  person  should 
forfeitures  lor  any  and  all  \nolations  of  'forfeit  a  sum  "  not  exc«edin^  five  hun- 
ordinances,  and  for  any  breach  or  vio-  dred  dollars,  and  may  be  imprisoned 
lation  of  any  ordinance  to  fix  the  not  exceeding  sixty  days,  or  both/'  a 
i)enalty  by  nne  or  imprisonment  or  sentence  to  pay  a  fine  of  one  hundred 
both.''  An  ordinance  provided  that  dollars  or  perform  sixty  days'  work  on 
violations  should  be  punishable  by  the  public  streets,  was  held  to  be  void, 
imprisonment  for  ten  days  and  by  fine  the  latter  clause  being  unauthorised  by 
of  a  specified  amount,  and  that  jud^;-  the  ordinance,  and  the  whole  sentence 
ment  of  a  fine  should  direct  that  m  being  uncertain  and  in  the  alternative, 
default  of  payment  the  defendant  Ex  parte  Martini,  23  Fla.  343.  Author- 
should  be  committed  to  jail  until  the  ity  to  enforce  penalties  for  violations  of 
fine  be  satisfied  by  one  day's  imprison-  ordinances  by  *^ distress  and  salt"  of 
ment  for  every  two  dollars  of  nne  re-  property  must  be  expressly  or  olainly 
maining  unpaid.  The  provision  for  granted.  White  v.  Tallman,  26  N.  J.  L. 
commitment  was  sustained  as  incident  67;  Bergen  v.  Clarkson,  1  Halst.  (N.J.) 
to  and  a  valid  exercise  of  the  power  to  352. 

enforce  and  collect  fines.  Sharpstein,  In  a  civil  suit  for  a  penalty  for  viola- 
J.,  said,  —  "The  power  to  impose  fines  tion  of  an  ordinance,  imprisonment  can- 
is  clearly  conferred,  but  no  mode  is  not  be  adjudged  against  the  defendant, 
provided  for  tlieir  collection.  We  Kinmundy  v.  Maban,  72  111.  462.  A 
think  in  such  a  case  it  is  clearly  within  law  authorizing  a  municipal  corpora- 
the  power  of  the  municipal  corporation  tion  to  recover  a  fine  for  breach  of  a 
to  adopt  any  reasonable  mode  for  tlie  police  regulation  does  not,  without  cx- 
enfon-ement  of  the  payment  of  any  press  provision  therefor,  authorize  the 
fine  that  it  is  authorized  to  impose,  arrest  and  criminal  proeecution  of  the 
The  payment  of  fines  has  always  been  offender.  State  v.  Kuff,  30  La.  An. 
enforced  by  imprisonment."  See  also  497.  And  in  t^ngland,  likewise,  such  a 
Kx  parte  Slattery ,  3  Ark.  484.  power  cannot  be  conferred  by  the  crown 
It  has  been  declared  that  the  power  and  can  only  exist  by  authority  of 
to  commit  an  offender  where  a  fine  is  pariiament  or  a  special  custom.  Clerk 
autliorized  to  bo  imposed  can  only  be  v.  Tucket,  3  Ijbv.  281 ;  8.  c.  2  Vent.  183; 
(»xercise<l  by  a  commitment  until  the  I.ee  v.  Wallis,  1  Kenyon,  292;  Sayer, 
fine  and  costs  be  paid,  and  not  by  way  26.S:  Adlev  v.  Reeves.  2  Maule  4  Sel. 
of  punishment  to  the  offender  for  the  60:  Willc*  179:  Glover,  311.  Verbal 
offence  committed.  Tomlin  v.  Cape  order  of  police  magistrate  will  not  just- 
May,  6,5  N.  J.  L.  429.  434.  See  also  ify  police  officer  in  holding  a  person  in 
Callioun  V.  Little.  10(5  Ga.  3.36:  Bayonne  custody  for  the  non-payment  of  a  fine 
V.  Ilerdt.  40  \.  J.  L.  264:  Bregguclia  imposed  for  the  breach  of  a  municipal 
r.  Vincl.md.  .>i  .\.  J.  L.  16S.  But  it  is  ordinance.  Odell  v.  Schroeder.  58  111. 
otherwise  when  tlie  statute  expressly  35.S. 
authorizes  commitment  for  a  term  a<s  ^  Leonard  v.  Eatonton,  126  Ga.  63. 
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the  power  to  impose  costs  as  a  part  of  the  penalty  cannot  be  Implied ; 
it  must  be  plainly,  if  not  expressly,  conferred,  and  a  provision  im- 
posing costs  as  a  part  of  the  penalty,  made  without  statutory  au- 
thority, is  void.* 

An  ordinance  containing  an  unauthorized  provision  imposing 
costs  is  not  thereby  rendere<l  void  in  its  entirety.  The  unauthorized 
pro\nsion  may  be  rejected  and  the  remainder  of  the  ordinance  stand.^ 

Oil  whom  Ordinances  are  binding,  and  who  must  notice  them. 

§  627  (354).  Who  bound.  —  In  England  the  by-laws  of  a  munici- 
pal corporation  bind  not  only  the  members,  but,  if  they  are  general 
in  their  nature  and  purposes,  and  not  limited  to  any  particular  class 
or  description,  but  intended  to  extend  to  all  persons  coming  within 
the  local  jurisdiction  of  the  corporation,  they  bind  all,  whether  mem- 
bers or  strangers,  and  aM  must  take  notice  of  them  at  their  peril.  And 
by-laws  made  by  a  municipal  corporation  with  respect  to  a  liberty 
or  franchise  granted  them,  with  local  jurisdiction  beyond  the  limits 
of  the  municipality,  are  as  binding  upon  persons  going  into  the 
liberty,  as  the  by-laws  of  the  city  upon  those  who  come  within 
its  walls.' 

§  628  (355).  Same  Subject.  —  So,  also,  in  this  country  it  is  settled 
that  valid  ordinances  bind  not  only  the  inhabitants  of  the  corporation, 
but  also  strangers  or  non-residents  coming  within  its  limits.  These, 
for  the  time  being,  are  reganled  as  inhabitants,  and  liable  in  the  same 
manner  for  violations  of  ordinances.*  So  far  is  plain.  But  suppose 
a  person  living  without  the  limits  of  the  corporation  suffers  his  cattle 
or  property  to  stray  into  it  and  violate  its  ordinances.     Here  two 

*  Leonard  t>.  Eatonton,  126  Ga.  63;  any  of  its  incorporated  suburbs,"  held 

Moody  r.  Williamsburgh,  120  Ky.  192;  not  to  extend  to  the  city  of  Lafayette, 

88  S.  W.  Rep.  1075;  State  v.  Cantieny,  subsei^uently  added,  by  act  of  the  l^is- 

34  Minn.  1,  7;    Bayonne  v.  Herdt,  40  lature,  to  the  city  of  New  Orleans.    New 

N.  J.  L.  264.  Orleans  v.  Anderson,  9  La.  An.  323. 

»  State  V.  Cantieny,  34  Minn.  1,7.  See  infra,  §  628. 

»  Willc.  105,  107;  Glover,  289,  290;         *  Heland  v,  Lowell,  3  Allen  (Mass.), 

London  v.  Vanacre.  1  Ixl.  Raym.  496;  407;    Whitfield  v.  Longest,  6  Ire.  Law 

Salk.   143:    Pierce  v.  Hartnim,  Cowp.  (N.    Car.),    268    (approving   Pierce   v. 

270;    Fazakerly  v.  Wiltshire,   I   Stra.  Bartnim,  Cowp.  270);    Commonwealth 

469;    Kirk  r.  Nowill,  1  Term  R.  118;  v.  Plaisted,  148  Mass.  375,  382,  citing 

Butchers'  O).  v.  Mercy,  1  H.  Bl.  370.  text.     See  also  Buffalo  v.  Webster,  10 

Commonwealth  v.  Plaisted,  148  Mass.  Wend.  (N.  Y.)  100;  Com'rs  of  Wilming- 

375,  382.     Do  not  bind  Uyond  limits  of  ton  v.  Roby,  8  Ire.  Law  (N.  Car.),  250; 

authorized  jurisdiction.    See  3  Mod.  158;  Com'rs   of   Plymouth   v.    Pcttijohn,   4 

T.  Jones,  144;    2  Brownl.  177;    Hob.  Dev.  Law,  591;   Strauss  v.  Pontiac,  40 

211;   Hutt.  6;   11  Rep.  53:  Godb.  252.  111.  301;   Charleston  v.  Pepper,  1  Rich. 

An  ordinance  passed  in  1834,  prohibit-  (S.  Car.)  Law,  364;  Charleston  v.  King, 

ine  the  erection  of  "stables,  &c.,  in  the  4  McCord  (S.   Car.),  487;   Marietta  v. 

interior  of  the  city  of  New  Orleans,  or  Fearing,  4  Ohio,  427 ;  Dodge  v.  Gridley^ 
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questions  may  arise:  1.  Can  such  property,  being  within  the  cor- 
poration, be  dealt  with  the  same  as  if  it  belonged  to  an  inhabitant 
of  the  corporation  ?  It  is  held  that  it  can.*  2.  Can  such  non-resideixl 
owner  be  made  amenable  personally  to  a  penalty  to  the  corporation  ? 
In  other  words,  has  a  corporation  power,  unless  expressly  conferred, 
to  provide  for  collecting  a  penalty  from  a  non-resident  who  suffers 
his  property  to  violate  an  ordinance,  but  who  himself  was  at  the 
time  without  the  corporate  limits?  This  remains,  perhaps,  to  be 
settled;  though  it  is  certain  that  ordinances  will  not  be  construed 
to  extend  to  persons  living  without  the  corporation  and  not  being 
within  it,  unless  such  an  intention  plainly  appears.^ 

§  629  (356).     Notice.  —  All  persons  upon  whom  ordinances  are 
binding  are  hound  to  take  notice  of  them.'     But  where  a  party  is 

10  Ohio,  173;  Homey  v.  Sloan,  1  Smith  'Plymouth  v.  Pettijohn,  4  Dev. 
(Ind.),  136;  Kennedy  v.  Sowden,  1  Law,  591.  Inability  to  punish  non- 
McMullan  (S.  Car.),  323;  Bott  v.  Pratt,  resident  owner  criminally  m  respect  to 
33  Minn.  323 ;  Knoxville  v.  King,  7  Lea,  property  within  corporate  linuts,  see 
441.  Taxation  of  non-residents  using  Keed  v.  People,  1  Park.  Cr.  Rep.  481. 
streets.  Post^  §  1166,  note.  When  the  Power  **to  make  such  prudential  rules 
power  of  a  municipal  corporation  to  and  regulations  as  may  seem  necessary 
license  the  owners  and  drivers  of  milk  for  the  better  improving  of  the  common 
wagons  and  other  veliicles  is  not  ex-  lands  of  a  town,"  &c.,  extends  only  to 
pressly  restricted  to  those  residing  regulations  as  between  those  who  have 
within  the  city  limits,  there  is  no  un-  the  right  to  enjoy  them  in  common,  but 
just  or  unfair  discrimination  in  exact-  does  not  confer  the  power  of  imposing 
mg  a  license  of  all  enjoying  such  use  of  a  penalty  for  trespasses  by  strangers; 
the  streets,  and  a  milkman  residing  for  such  acts  the  town  must  pursue  its 
outside  the  city^  but  driving  his  milk  common-law  remedy.  Foster  v.  Rhoad, 
wa^on  therein,  may  be  tojced  under  the  19  Johns.  (N.  Y.)  191.  See  also  People 
ordinance.  Mason  v.  Cumberland,  92  v.  Works,  7  Wend.  (N.  Y.)  486.  Holla- 
Md.  451,  citing  Tomlinson  v.  Indian-  day  v.  Marsh,  3  Wend.  (N.  Y.)  142. 
spoils,  144  Ind.  142.  City  held  not  to  have  power  to  require 
*  Whitfield  V.  Longest,  6  Ire.  Law  a  license  tax  from  non-resident  owners 
(N.  Car.),  268;  Gosselink  v.  Campbell,  of  wagons  engaged  in  hauling  into  and 
4  Iowa,  296,300;  Reed  v.  People.  1  out  of  the  city  for  hire.  St.  Charies  v. 
Park.  Cr.  Rep.  481 ;  Rose  v.  Hardie,  Nolle,  51  Mo.  122.  See  Index,  Ve^i- 
98  N.  Car.  44;  Jeans  v.  Morrison,  99  cles.  Ordinances  cannot  liave  an  er^a- 
Mo.  App.  208;  Folmar  v.  Curtis,  86  territorial  effect,  unless  the  power  be 
Ala.  354,  citing  text.  Supra,  §  620,  note,  plainly  conferred  upon  the  corporation. 
The  point  was  also  mica  the  same  way  Strauss  v.  Pontiac  (liquor  ordinance), 
in  Spitler  V.  Young,  63  Mo.  42 ;  but  the  40  111.  301;  Gosselink  v.  Campbell,  4 
ordinance  was  construed  not  to  apply  Iowa,  296 ;  Robb  v,  Indianapolis,  38 
to  a  case  where  the  hogs  owned  outside  Ind.  49 ;  Chicago  Packing  Co.  v.  Chi- 
of  the  corporation  escaped  from  a  pen  cago,  88  111.  221.  Whether  a  party  re- 
in consec^uence  of  a  flood,  over  which  sides  within  the  limits  embraced  by  an 
the  owner  had  no  control,  which  washed  ordinance  is  a  question  of  fact.  Lou- 
the  pen  away,  and  where  the  owner  was  isiana  Bd.  of  Health  v.  Poolejr,  11  La. 
using  diligence  to  reclaim  them.  Wa^-  An.  743;  Police  Jury  v.  Villaviabo, 
her,  J.,  says:  *' While  the  hogs  in  this  12La.  An.  788;  New Orieans  v.  Boudro, 
case  were  found  in  the  streets,  yet  they  14  La.  An.  303.  See  supra^  §  627. 
were  not  there  within  the  meaning  and  ^  Palmyra  v.  Morton  (sidewalk  ordi- 
spirit  of  the  ordinance,  which  was  de-  nance).  25  Mo.  593;  Buffalo  v.  Web- 
signed  to  prohibit  hogs  from  running  ster,  10  Wend.  (N*  Y.)  100;  Oom- 
at  large  in  the  ordinary  sense."  mon wealth  v.  Plaisted,  148  Mass.  375, 
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liable  to  a  penalty  if  he  does  not  do  a  given  act  upon  notice,  a  news- 
paper notice  is  not  sufiScient,  unless  that  mode  is  pointed  out  by  the 
law,  or  general  power  is  given  to  the  corporation  embracing  within 
it  the  authority  to  prescribe  the  kind  and  manner  of  notice.^ 

Ordinances  relating  to  Public  Offences. 

§  630  (366).  Diatinction  between  Laws  and  By-Laws;  Ooncnr- 
rant  Prohibitions,  Ac.  —  Statute  law  and  by-laws  are  intended  to 
meet  different  wants  and  exigencies,  and  to  serve  diflFerent  purposes. 
The  former,  when  general  in  its  nature  and  operation,  is  intended  to 
furnish  a  rule  for  the  government  of  the  people  of  the  State  every- 
where. The  latter,  made  by  the  corporation  under  derivative  au- 
thority, are  local  regulations  for  the  government  of  the  inhabitants 
or  the  regulation  of  the  local  concerns  of  the  incorporated  place; 
and  of  course  they  must  be  void,  unless  specially  authorized  by  the 
charter  or  organic  act  of  the  corporation,  whenever  they  are  repug- 
nant to,  or  inconsistent  with,  the  general  law  of  the  land.  No  im- 
plied power  to  pass  by-laws,  and  no  express  general  grant  of  the 
power,  can  authorize  a  by-law  which  conflicts  with  the  statutes  of 
the  State,  or  with  the  general  principles  of  the  common  law  adopted 
or  in  force  in  the  State.^ 

382,  citing  text;  Emporia  v.  Becker,  way  Co.  v.  Calderwood,  89  Ala.  247,  a 

76  Kan.  181;  90  Pac.  Rep.  978.    See  personal  injury  case,  plaintiff  is  held 

Reed  v.  People,  1  Park.  Cr.  Rep.  481 ;  to  be  charqed  with  knowledge  of  a  rule 

(Sty  of  London  v.  Vanacre,  12  Mod.  prescribed  by  ordinance  that  street  cars 

270,  272;    Glover  on  Corp.,  207,  290;  be  stopped  on  the  farther  side  of  the 

Knoxville  v,  Kin^,  7  Lea  (Tenn.),  441,  intersecting  street  to  receive  and  de- 

dting  text;    Fanbault  v.  Wilson,  34  liver  passengers. 

Minn.  254  (as  all  persons  within  the  city  *  Keckely  v.  St.  John's  Par.  Corn- 
limits  are  bound  to  take  notice  of  the  missionersof  Roads,  4  McCord  (S.  Car.), 
ofdinances,  a  complaint  setting  forth  257. 

a  vidation  of  an  ordinance  need  not  ^  AnUj  $$  587,  589,  590-602;   see 

recite  it,  — a  reference  to  its  number  also  post,  §  746  et  seq.,  749  et  seq.,  and 

is  sufficient).     Infra^l  639.     Where  a  cases;   New   Hampton  v.  Conroy,   56 

city  having  an  ordinance  prohibiting  Iowa,  499;   Foster  v.  Brown,  55  Iowa. 

the  ttora^  of  fertilizers  withm  the  cor-  686;    State  v.  Lee,  29  Minn.  445.    An 

porate  hmits,  allowed,  without  objec-  ordinance  authorizing  the  licensing  of 

Uon  or  warning,  a  railroad  company  to  an  occupation  which  is  illegal  and  crimi- 

erect  expensive  storehouses  to  accom-  nal  under  the  general  law  of  the  State 

modate   its   traffic  in  such  merchan-  is  null  and  void.    A  license  issued  under 

dise,  it  was  held  that  the  city  was  es-  such  an  ordinance  is  no  defence  against 

topped   from    asserting    its    ordinance  an  indictment  under  the  general  law. 

agiUDst  the  company;    and  that  the  State  v.  Lindsay,  34  Ark.  372  (keeping 

raOroad,   being  bound  to  deliver  its  a  gaming  table). 

freight  in  the  city,  was  not  included  in  An  ordinance  making  that  which  is 

the  terms  of  the  ordinance.    Mayor  of  a  crime  under  the  general  law  an  offence 

Athens  v.  Georgia  R.  R.,  72  Ga.  800.  against   the   town,   held   to  be   void. 

As  to  estop]^  see  also  Atlanta  v.  Gate  State  v.  Keith,  94  N.  Car.  933  (resisting 

(5ty  Gas-Light  Co.,  71  Ga.  106;   post,  officer),    citing   Town  of  Washington 

it  1042,  1467.  V,  Hammond,  76  N.  Car.  33;  State  v. 

in  North  Birmingham  Street  Rail-  Langston,  88  N.  Car.  692;    State  v. 
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§631  (367).  Same  Subject.  — The  laws  of  the  State  operate 
within  the  limits  of  municipal  corporations  and  upon  their  inhab- 
itants the  same  as  elsewhere,  unless  it  is  otherwise  clearly  provided 
in  the  charter,  or  by  some  statute  of  the  State;  and  unless  so  pro- 
vider!,  in  case  of  conflict  between  laws  and  bylaws ^  the  latter  must 
give  way.  But  the  State  may,  and  as  to  local  matters  frequendy 
does,  except  municipal  corporations  from  the  operation  of  its  laws, 
and  either  provides  a  special  law  for  them  or  authorizes  them  to  pro- 
vide special  regidations  for  themselves;  and  when  this  is  done 
there  is  no  conflict.  But  these  local  laws  and  regulations  are  at  all 
times  subject  to  the  paramount  authority  of  the  legislature.  Ques- 
tions of  difficulty  have  arisen  in  consequence  of  grants  of  power  to 
municipal  corporations  to  make  ordinances  respecting  maUers  and 
acts  already  regidaied  by  general  statute,  and,  if  criminal  in  their 
nature,  punishable  under  the  laws  of  the  State.  Hence,  the  same 
act  comes  to  be  forbidden  by  general  statute  and  by  the  ordinance 
of  a  municipal  corporation,  each  providing  a  separate  and  different 
punishment.  The  same  transaction  may,  if  complex  in  its  nature, 
be  in  one  part  of  it  an  offence  against  the  general  law,  and  in  an- 
other against  the  by-law;  but  such  cases  present  no  diflSculty. 
But  can  the  same  act  be  twice  punished,  once  under  the  ordinance 
and  once  under  the  stijtute?  The  cases  on  this  subject  cannot  be 
reconciled.  Some  hold  that  the  same  act  may  be  a  double  offence, 
one  against  the  State  and  one  against  the  corporation.  Others 
regard  the  act  as  constituting  a  single  offence,  and  hold  that  it  can 
be  punished  but  once,  and  may  be  thus  punished  by  whichever 
party  first  acquires  jurisdiction. 

Brittain,  89  N.  Car.  574;    Centreville  ties,  and  the  le^:ifllature  has  from  time 

17.  Miller,  57  Iowa,  56 ;  People  v.  Brown,  to    time    exercised   that    right.      But 

2  Utah,  462  (an  ordinance  creating  and  when  exclusive  control  is  not  cleariy 

punishing  the  offence  of  assault  and  surrendered,    each    jurisdiction    may 

batteiy  declared  void).     But  see  Ex  make  and  enforce  laws  concuirently. 

parte  Douglass,  1  Utah,  108,  where  an  Harrison   v.   State,   9   Mo.   526,   530; 

ordinance  to  punish   persons  keeping  Baldwin  v.  Green,  10  Mo.  410;   State 

ii  house  for  gaming  purposes  was  held  v.  Binder,  38  Mo.  450]  State  v.  Clarke, 

to  be  authorized  by  tlie  charter  of  Salt  54  Mo.  17;  State  v.  Vic  De  Bar,  58  Mo. 

Lake   City,    though    the   offence    was  396;    State  v.   Harper,   58  Mo.   631; 

punishable  by  tl»e  general  law  of  the  State  v.  Gordon,  60  Mo.  383;   State  r. 

StaU».     In   Indiana,  a  statute  forbid-  Wister,  62  Mo.  592;    State  v.  Willard. 

<iing  towns  to  punish  offences  which  39  Mo.  App.  251;    Kemey  v.  Barber 

are  provided  for  by  general  law,  is  held  Asphalt  Pav.  Co.,  80  Mo.  App.  673; 

constitutional.     Jett  v.  Richmond,  73  State  v.  Kessells,  120  Mo.  App.  233. 

Ind.  316;    Indianapolis  v.  Hucgcle,  1 15  By   statute   a   municiiMd    comomtioii 

Ind.  /)81.  had  ** exclusive  power  to  restrain,  icgu- 

Missouri.    The  courts  of  this  State  late,    license,    tax,  or   suppress   drun 

have    recognized    the    power    of    tlie  shops."    It  was  held  that  an  ordinanee 

legislature  to  surrender  exclusive  con-  of   the    municipality   authorisii^  the 

trol   of   misdemeanors   to   municipali-  s^ile  of  liquors  on  Sunday  superaeded 
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§  632  (368).  Author's  Oonclnsions.  —  In  view  of  the  somewhat 
strict  construction  of  grants  of  corporate  powers,  elsewhere  ex- 
plained and  illustrated,  and  of  the  subordinate  nature  and  purposes 
of  by-laws,  the  following  rides,  although  seeming  to  rest  on  sound 
principles,  are,  in  view  of  the  decisions,  stated  with  some  distrust  of 
their  entire  correctness :  I.  A  general  grant  of  power,  such  as  mere 
authority  to  make  by-laws,  or  authority  to  make  by-laws  for  the 
good  government  of  the  place,  and  the  like,  should  not  be  held  to 
confer  authority  upon  the  corporation  to  make  an  ordinance  punish- 
ing an  act  —  for  example,  an  assault  and  battery  —  which  is  made 
punishable  as  a  criminal  offence  by  the  laws  of  the  State.*  The 
intention  of  the  State  that  the  general  laws  shall  not  extend  to  the 
inhabitants  of  municipal  corporations,  or  that  these  corporations 
shall  have  the  power,  by  ordinance,  to  supersede  the  State  law,  will 
not  be  inferred  from  grants  of  power  general  in  their  character ;  nor 
will  such  authority  in  the  corporation  be  held  to  exist  as  an  implied 
or  incidental  right.  II.  Where  the  act  is,  in  its  nature,  one  which 
constitutes  two  offences,  one  against  the  State  and  one  against  the 
municipal  government,  the  latter  may  be  constitutionally  authorized 
to  punish  it,  though  it  be  also  an  offence  under  the  State  law ;  but 
the  legislative  intention  that  this  may  be  done  ought  to  be  manifest 
and  unmistakable,  or  the  power  in  the  corporation  should  be  held 
not  to  exist.^    III.    Where  the  act  or  matter  covered  by  the  charter 

B.  statutory  provision  making  it  a  mis-  authority  to  enact  such  an  ordinance, 

demeanor  to  do  so.    State  v.  Kessells,  Moran  v.  Atlanta,  102  Ga.  840.     The 

120  Mo.  App.  233;  96  S.  W.  Rep.  494.  general  welfare  clause  in  a  charter  does 

^  Text  approved  State  v.  Langston,  not  authorize  the   passage  of  an  or- 

88  N.  Car.  692 ;   Moran  v.  Atlanta,  102  dinance  prescribing  a  different  mode  of 

Oa.  840,  843,  quoting  and  approving  trial  and  punishment  in  addition  to  that 

text.  provided  for  by  the  general  criminal 

•  Huj^hes  V,   People,   8   Colo.    536,  code  of  the  State,  for  harboring  and  en- 

538,  citmg  text;    Hood  v.  Von  Glahn,  ticing seamen.    Savannah  v.  Hussey,  21 

88  Ga.   405;    Moran  v.  Atlanta,   102  Ga.  80.    The  power  of  municipal  cor- 

Ga.  840,  844,  quoting  text;  Ex  'parte  porations  to  legislate  respecting  offences 

BouTgeoise,  60  Miss.  663,  670,  citing  tully  covered  by  tlie  State  law  is  denied, 

text.  and  the  general  subject  is  lai^jely  and 

Georgia.  An  act  that  is  already  satisfactorily  discussed;  and  it  is  well 
made  penal  bv  a  State  statute  may  remarked  that,  in  such  cases,  ''the  law 
be  pronibited  oy  ordinance,  when  ex-  of  the  State  is  the  law  of  the  corpora- 
press  statutory  authority  therefor  is  tion;  and  they  cannot  make  another 
«)nferred  upon  the  municipality.  Hood  law  of  themselves."  The  following  is 
V.  Von  Glann,  88  Ga.  405;  Littlejohn  extracted  from  the  opinion  delivered 
V.  Stells,  123  Ga.  427.  But  it  cannot  by  a  very  able  judge:  "Under  the 
be  done  unless  there  is  express  and  general  grant  of  power  [to  pass  all 
specific  legislative  authority  therefor,  such  ordinances  as  may  seem  necessary 
Moran  v.  Atlanta,  102  Ga.  840;  Kassell  for  the  security,  welfare,  &c.,  of  the 
r.  Savannah,  109  Ga.  491;  Penniston  city]  the  city  authorities  may  cover 
V,  Newnan,  117  Ga.  700;  Thrower  v.  all  [proper]  cases  not  providecl  for  by 
Atlaota,  124  Ga.  1.  The  general  wel-  the  paramount  authorities  of  the  State. 
fare  clause  is  not  sufficient  to  confer  All  those  ordinances  regulating  ceme- 
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or  ordinance,  and  by  the  State  law,  is  not  essentially  criminal  in  its 
nature,  and  is  one  which  is  generally  confided  to  the  supervision 
and  control  of  the  local  government  of  cities  and  towns,  but  is  also 
of  a  nature  to  require  general  legislation,  the  intention  that  the 
municipal  government  should  have  power  to  make  new,  further, 
and  more  definite  regulations,  and  enforce  them  by  appropriate 
penalties,  will  be  inferred  from  language  which  would  not  be  suf- 
ficient were  the  matter  one  not  specially  relating  to  corporate  duties, 
and  fully  provided  for  by  the  general  laws.  Such  are  the  general 
principles  which  may  be  extracted  from  the  authorities,  but  the 
exact  state  of  the  law  will  more  satisfactorily  appear,  and  indeed 
can  only  be  seen,  by  reference  to  the  adjudicated  cases;  accordingly, 
the  leading  cases  upon  the  subject  are  stated  in  the  note,'  and  in 

teries,    commons,    markets,    vehicles,  cipality  No.  1  v.  Wilson,  5  La.  An.  747; 

fires,  exhibitions,  lamps,  licenses,  water  State  v.  Cowen,  29  Mo.  330  (furious 

works,  watch,  police,  city  taxes,  city  driving);    St.   Louis  v.  Oiffemta,  24 

officers,    health,    nuisances,    &c.,    are  Mo.  94  (Sunday  ordinances);    Ainbov 

legitimate  and  proper.     Nay,  I  might  v.  Sleeper,  31  Ul.  499;  State  v.  Ledfonl, 

go  further,  and  concede  that  where  a  3   Mo.    102;    Independence  v.  Moore, 

State  Law  defines  an  offence  generally,  32  Mo.  392;    McLaughlin  v.  Stevens, 

and  prescribes  a  punishment,  without  2  Cranch  C.  C.  148;  St.  Louis  v.  Benti, 

reference  to  the  place  where  it  is  com-  1 1  Mo.  61  (ordinance  against  vagrants) ; 

mitted,  in  town  or  country,  and  the  United  States  v.  Holly,  3  Cranch  C.  C. 

act,   when   committed   in   the  streets  656;    Jefiferson   City  v,   Courtmire,   7 

and  public  places  of  the  city,  would  Mo.    683    (ordinance    against    riots); 

be    attended    with    circumstances    of  Davis  r.  State,  4  Stew.  &  Port.  (Ala.) 

aggravation,  such  as  an  affrajr,  for  in-  83;     State    v.    Plunkett,    3    Harrisoa 

stance,  the  corporate  authorities,  with  (N.  J.),  5  ;  Rice  v.  State,  3  Kan.  141; 

a  view  to  suppress  this  sp>ecial  mischief,  Rogers  v.  Jones,  1  Wend.  (N.  Y.)  237; 

might  probably  provide  against  it  by  Mayor,  Ac.  of  New  York  v,  Hyatt,  3 

ordinance.    And  this  is  going  quite  far  E.  L>.  Smith  (N.  Y.),  156;   Borough  of 

enough."     But  I  deny  that  *'a  muni-  York  v.  Forscht,  23  Pa.  St.  391 ;  Biuireh 

cipal  corporation  can  legislate  crimi-  v.  Commonwealth,  12  B.  Mon.  (Ky.) 

naliter  up>on  a  case  fully  covered  by  25;     Louisbuig    Com'rs    v.    Harris,  7 

the  State  law,  though  aware  that  de-  Jones   I-aw,  281;    Brooklyn  v.  Toyn- 

cisions  may  be  found  to  supp>ort"  that  bee,  31    Barb.   (N.   Y.)  282;    Daven- 

view.     Per  Lumpkin,  J.,  in  Savannah  port  v.  Bird,  34  Iowa,  524;  Zylstmv. 

r.  Hussey,  21  Ga.  80,  86.     Where  an  Charleston,  1  Bay  (S.  Car.),  382;  Petere- 

act  amounts  to  an  indictable  offence,  it  burgh  v.  Metzker,  21  111.  205;   Howe  r. 

cannot,    without     express     statutory  Treasurer  of  Plainfield,   37  N.   J.   L 

authority  therefor,  be  punishe<i  under  145;    Barter  v.  Commonwealth,  3  Pa. 

municipal  ordinances,  but  the  offender  253;    Stat«  v.  Clarke,  25  N.  J.  L.  54; 

must   be   bound   over   to   the   proper  State  v.  Pollard,  6  R.  I.  290;    People 

court;   if  it  does  not  amount  to  an  in-  v.  Jackson,  8  Mich.  110;   post,  {(  657, 

dictable  offence,  the  offender  may  be  686;    State  v.  Topeka,  36   Kan.  76; 

punished  under  the  onlinances  of  the  In  re  Sic,  73  Cal.  142,  approving  tert; 

municipahty,  and  if  it  is  a  nuisance.  Ex   parte   Bourgeoise,    60   Miss.   663; 

steps  may   also  be  taken  to  have  it  Louisville  r.  Wehmhoff,  116  Ky.  812. 

abated.      Vason   v.    Augusta,   38   Ga.  Treating  of  the  constitutional  ques- 

542 ;  Reich  v.  State,  53  Ga.  73.  tion  involved,  Mr.  Justice  Cooiey  re- 

*  Smith,  In  re,  Hempst.  201 ;  Mayor,  marks  that,  although  the  decisions  are 

Ac.  of  Savannah  v.  Hussey,  21  Ga.  80;  not  uniform,  the  clear  weight  of  au- 

Brownville  v.  Cook,  4  Neb.   101;    St.  thority   is,  "that  the  same  act  may 

Charles   v.   Meyer,   58   Mo.   86;     New  constitute  an  offence  both  against  the 

Orleans  v.  Miller,  7  La.  An.  651 ;  Muni-  State  and  the  municipal  corporation. 
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some  of  its  aspects  the  matter  is  further  considered  in  the  chapter 
on  Municipal  Courts. 

and  both  may  punish  it  without  viola-  has  a  more  enlai^ged  object  in  view,  — 
tion  of  any  constitutional  principle.''  the  maintenance  of  the  peace  and 
Const.  Lim.  199;  s.  p.  March  v.  Com-  dignity  of  the  State."  Mayor,  &c.  of 
monwealth,  12  B.  Mon.  (Ky.)  25,  29,  Mobile  v.  Allaire,  14  Ala.  400.  If  the 
per  Simpson,  C.  J. ;  Howe  v.  Plain-  principle  stated  in  the  text  be  correct, 
field,  37  N.  J.  L.  145,  supra;  Brown-  the  soundness  of  this  decision  under 
ville  V.  Cook,  4  Neb.  101.  In  England,  the  powers  conferred  upon  the  cor- 
a  by-law  imposing  a  penalty  on  a  cor-  poration  may  admit  of  doubt,  but  the 
porator  for  refusing  to  serve  in  a  cor-  same  view  had  been  previously  taken 
porate  office,  is  valid,  notwithstanding  in  the  same  court  in  Mobile  v.  Rouse 
the  party  may  be  indicted  for  the  same  (liquor  law),  8  Ala.  515;  and  see  Moore 
refusal,  as  he  may  be  in  all  cases  of  v.  state,  16  Ala.  411;  Greensboro  v. 
municipal  offices  necessary  or  proper  Mullens,  13  Ala.  341 ;  post,  §§  729,  745, 
to  carry  on  the  government  of  the    749,  750. 

cor[>oration.  Grant  on  Corp.  82.  A  In  Texas,  it  is  held  that  an  offence 
distinction  was  there  early  made  be-  committed  against  the  proper  police 
tween  grave  offences  classified  as  'pleas  regulations  of  a  municipal  corporation, 
of  the  crown,  and  triable  upon  an  issue  which  at  the  same  time  violates  the 
of  not  guilty  between  the  king  and  the  penal  laws,  can  legally  be  prosecuted 
defendant,  and  lesser  or  petty  offences  under  either,  and  a  prosecution  under 
punishable  by  fine  or  amerciament  one  will  be  no  bar  to  a  l^al  prosecu- 
upon  presentment  in  court  leet,  or  in-  tion  under  the  other.  Hamilton  v. 
ferior  jurisdictions.  See  Hale,  P.  C,  State,  3  Tex.  App.  643.  But  in  Ex 
Vol.  I.  chap,  lii.;  Vol.  II.  chap,  xix.;  parte  Fagg,  38  Tex.  Crim.  Rep.  573, 
Norton's  Com.  London,  370,  453.  it  was  held  that  an  act  giving  a  city 

The  history  of  Courts  of  Summary  power  to  prosecute  in  the  city  court 
Jurisdixiion  VD.  England,  and  an  out-  tor  an  offence  against  the  State  was 
line  of  their  jurmliction  under  the  in  violation  of  the  section  of  the  con- 
Summary  Jurisdiction  Act  of  1879,  stitution  requiring  prosecution  of  of- 
will  be  found  in  Mr.  Justice  Stephen's  fences  against  the  state  to  be  in  the 
•History  of  Criminal  Law,  Vol.  I.  chap,  name  of  the  State, 
iv.  Post,  §S  745,  749,  750,  and  chapter  Extent  of  police  power.  Shafer  v. 
on  Municipal  Courts.  Mumma,  17  Md.  331 ;  ante,  $$  301,  304, 

In  Alabama,  it  is  held  that  a  muni-  661,  662.  As  to  ordinances  prohibit- 
cipal  corporation  with  power  to  enact  ing  singing,  speech-making,  <&c.,  in  the 
ordinances  "for  the  good  government  streets,  see  ante,  5  589;  Re  Frazee,  63 
of  the  place,  not  contravening  the  laws  Mich.  396;  People  v.  Rochester,  44 
of  the  State,"  may  pass  an  ordinance  Hun  (N.  Y.),  166. 
imposing  a  fine  for  an  assault  and  bat-  Authority  to  pass  ordinances  "to 
tery  within  its  limits,  and  a  punish-  preserve  the  health  and  comfort  of 
ment  under  the  State  law  for  the  same  the  town  "  does  not  empower  the  cor- 
act  is  no  bar  to  a  prosecution  under  the  poration  to  pass  an  ordinance  to  pre- 
ordinanoe.  Collier,  C.  J.,  delivering  vent  or  punish  breaches  of  the  peace. 
the  opinion  of  the  court,  says:  "The  Raleigh  v.  Dougherty,  3  Humph, 
object  of  the  power  conferred  by  the  (Tenn.)  11.  See  chapter  on  Municipal 
charter,  and  the  purpose  of  the  ordi-    Courts,  post. 

nance  itself,  was  not  to  punish  an  Where  gambling  and  the  keeping 
offence  against  the  criminal  justice  of  of  gambling-houses  are  made  public 
the  country,  but  to  provide  a  mere  offences  by  the  State  laws,  offenders 
pUice  regulation  for  tne  enforcement  may  be  prosecuted  in  the  State  courts 
of  good  order  and  quiet  within  the  for  the  violation  of  these  laws,  not- 
limits  of  the  corporation.  .  .  .  The  withstanding  the  or;^anic  acts  of  cities 
offences  against  the  corporation  and  may  give  to  the  city  council  power 
the  State  are  distinguishable  and  "to  restrain,  prohibit,  and  suppress 
wholly  disconnected,  and  the  prosecu-  games  and  gambling-houses.'*^  In 
tion  at  the  suit  of  each  proceeds  upon  thus  holding,  the  court  adds,  "It  is 
a  different  hypothesis:  the  one  con-  not  necessaiy,  in  this  case,  to  decide 
templates  the  observance  of  the  peace  whether  both  the  State  and  the  city 
and  ffood  order  of  the  city;   the  other   can  punish  for  the  same  act;    but  we 
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§  633.  Ordinances  denouncing  Statutory  Offences.  —  The  general 
conclusions  stated  in  the  prece<ling  section  have  been  carefully  re- 

liave  no  doubt  tliat  the  one  wliicli  they  shall  be  tried,  and  to  make  that 
shall  first  obtain  jurisdiction  of  the  iunsdiction  excliisive  of  all  othen. 
person  of  the  accused  may  punish  to  When  the  power  to  hear  and  determine 
the  extent  of  its  power."  Rice  v,  these  minor  offences  is  given  to  a  muni- 
State,  3  Kan.  141.  The  same  point  cipal  corporation,  but  no  words  of  ex- 
has  been  decided  the  same  way  in  a  elusion  or  restriction  are  used,  the 
later  case,  by  the  Supreme  Court  of  remedies  between  the  State  and  cor- 
Minneaota.  State  v.  Crummey,  17  poration  will  be  construed  to  be 
Minn.  72.  Gambling  being  punishable  concurrent;  but  where  the  manifest 
under  the  general  law,  a  city  council  intention  is  tliat  the  prosecution  shall 
'' invested  with  authority  to  make  be  limited  exclusively  to  one  jurisdic- 
ordinances  to  secure  the  inhabitants  tion,  that  intention  must  prevail." 
against  fire,  against  violations  of  the  In  State  v.  Wister,  62  Mo.  592,  the 
law  and  the  public  peace,  to  suopresa  defendant,  indicted  for  keeping  a 
riots,  gambling,  drunkenness,  inaecent  bawdy  house,  pleaded  atUrefois  am- 
and  disorderiy  conduct,  to  punish  lewd  vUtj  upon  a  complaint  before  the  city 
behavior  in  public  places,  .  .  .  and,  recorder.  As  the  cliarter  did  not  con- 
generally,  to  provide  for  tlie  safety,  fer  upon  the  city  exdusive  cognisance 
prosperity,  ana  good  order  of  the  city,"  of  this  class  of  offences,  the  plea  was 
possesses,  by  virtue  thereof,  no  power  held  bad,  although  the  recorder  was 
to  make  the  keeping  of  anv  gambling  invested  with  ''exclusive  jurisdiction 
device  a  misdemeanor,  and  to  punish  of  all  cases  arising  under  any  ordinance 
the  same.  Mount  Pleasant  v.  Breeze,  of  the  city."  s.  p.  State  v.  Harper,  5S 
11  Iowa,  399.  This  case  was  approved  Mo.  531.  In  State  v.  Gordon,  60  Mo. 
in  In  re  Lee  Tong,  18  Fed.  Rep.  25Ii.  383,  the  charter  in  terms  conferred 
A  power  to  «up/7re««] gambling  does  not  exclusive  jurisdiction  on  the  municipal 
include  a  power  to  license  it.  Goeter  authorities  in  respect  of  a  certain  class 
V.  State,  45  Ark.  454.  of   misdemeanors,    in    which    was   in- 

Police  officers  in  Indiana  held  to  eluded  the  one  in  question  in  this  case, 
have  no  power  to  seize  and  destroxf  In  Xebraskay  the  doctrine  is  main- 
gambling  apparatus  without  an  ordi-  tained  that  "the  same  act  may  con- 
nance  being  passed,  but  no  opinion  stitute  an  offence  against  both  the 
was  expressea  as  to  the  validity  of  State  and  t^  municipal  government, 
such  an  ordinance.  Ilidgeway  v.  West,  and  both  may  punish  it  without  in- 
60  Ind.  371.  Power  to  suppress  gam-  fringing  any  constitutional  right." 
bling-houses.  Mississippi  Society  of  Brownville  v.  Cook,  4  Neb.  101,  105» 
Arts,  &c.  V.  Musgrove,  44  Miss.  820;  per  Lake,  C.  J.  In  this  case  an  on^ 
Moore  v.  State,  48  Miss.  147.  nance  was  sustained  punishing  '*  wilful, 

In  Missouri,  it  is  held  that  where  malicious,   and  miscnievous  meddling 

the  same  act  (as,  for  example,  furious  with    or    trespasses    upon    property. 

driving  in  highways  and  public  places)  The  ordinance  was  more  spccinc  than 

is  a  violation  of  a  valid  municipal  or-  the  criminal  code  of  the  State  on  this 

dinance  and  of  the  geneml   criminal  subject,   but  this  was  not  made  the 

statutes  of  the  State,  tlie  offender  can  basis  of  the  decision. 

l>e  punisheil  but  once;    and  hence,  to  In  Minnesota,  it  is  held  that  the 

an  indictment  in  the  State  court,  he  legislature   may   authorize   a   city  to 

may  plead  a  former  conviction  under  imp>ose  new  and  additional  penalties 

tlie   ordinance   of   the   municipal   cor-  for  acts   (In   this  case   the  selling  of 

poration.    State  v.  Ck)wcn,  29  Mo.  330.  liquors    on     Sunday)    already    made 

Hut  quare.    Supra,  §  631.    The  opinion  penal  by  the  general  laws  of  the  State, 

in  this  case  assumes,   without  discus-  State  v.  Ludwig,  21  Minn.  202.    "The 

sion,   that   the  offence   is   single.      lb,  principle  established  by  the  weight  of 

The  later,  and  it  would  seem  the  cor-  authority,  and  we  think  in  accordance 

rect  doctrine  on  tliis  subject,  is  thus  ^nth  sound  reason,  is  that  the  le^isla- 

expressed  by   Wagner,  J.,  in  State  v.  ture   of   the   State   may   authome  a 

Gordon,  60  Mo.  383,  38.5:    "The    leg-  municipal  government  to  impose  new 

islaturc   has   the   undoubted  riglit.  in  and   additional   remedies  for  acts  al- 

reference   to  statutory  misdemeanors,  ready  penal  by  the  laws  of  the  State, 

to  say  in  what  particular  jurisdiction  Per  yfcMUlan,  C.  J.,  citing  State  r- 
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considered,  and  they  are,  we  think,  correct.  But  they  do  not  embrace 
all  the  cases  which  in  their  essential  nature  or  under  varying  constitu- 
tional and  statutory  provisions  may  arise.  We  concur  in  the  opinion, 
that  there  are  many  acts  of  such  a  nature  that  they  vmy,  if  the  legisla- 
ture has  so  provided,  be  an  offence  against  the  State  at  large,  and 

also  against  the  special  and  local  government  of  the  municipality. 

Charies,    16  Minn.  474;    Brooklyn  v.  admitted  that  there  is  a  cl^  of  offences 

Toynbee,   31    Barb.    (N.    Y.)   282;     1  against  public  order  not  made  punish- 

DiUon  on  Mun.  Corp.  §  632 ;  Cooley ,  able   by   the   State  law,   which   it   is 

Const.  Lim.,  p.  199,  and  notes  land  2."  within  the  power  of  such  corporation 

In  Michigan^  in  Slaughter  v.  People,  to  suppress.  New  Orleans  v.  Miller, 
2  Doug.  (Mich.)  334,  the  principle  was  7  La.  An.  651 ;  Municipality  No.  1  v. 
decided  that  it  was  not  competent  to  Wilson,  5  La.  An.  747.  This  case 
punish,  under  a  city  ordinance,  an  seems  to  concede  that  the  city  corpora- 
act  which  was  indictable.  lUastrating  tion  cannot  punish  for  an  act  identical 
the  difference  between  prosecutions,  with  that  punished  by  the  State  law. 
under  special  penal  provisions  of  a  See  also  Louisbuig  v.  Harris,  7  Jones 
city  charter,  of  acts  with  specified  Law  (N.  Car.),  281;  People  t>.  Jackson, 
fines  and  penalties  affixed  by  the  8  Mich.  110.  The  charter  of  a  city 
charter,  but  which  acts  are  breaches  authorized  the  common  council  to 
of  the  Law  of  the  State  wherever  com-  pass  ordinances  upon  certain  subjects 
mitted,  and  ordinary  prosecutions  pertaining  to  the  police,  good  order, 
under  municipal  ordinances,  see  Wayne  and  welfare  of  the  city,  and  provided 
County  r.  Detroit,  17  Mich.  390;  reo-  that  a  violation  of  certain  of  such  or- 
ple  V.  Detroit,  18  Mich.  445 ;  People  v.  dinances  should  be  a  misdemeanor, 
Jackson,  8  Mich.  1 10 ;  posty  chap.  xvii.  and   might  be  prosecuted   before  the 

In   Indiana,  it  was  first  held  tliat  police    court    of    the    city    like    other 

where   the   act   complained   of   is   in-  offences,    which    court    might    inflict 

dictable  as  a  criminal  offence  against  the  penalty  named  in  such  ordinance, 

the  laws  of  the  State,  a  person  could  provided  tnat  no  penalty  should  exceed 

not  be  punished  for  such  act  under  the  sum  of  fifty  dollars  for  a  single 

or  by  virtue  of  the  ordinances  of  a  offence.     It  was  held  that  the  charter 

city.     Indianapolis  v.  Blythe,  2   Ind.  did  not  attempt  to  confer  upon  the 

75.    In  this  case  the  city  unsuccessfully  common  council  the  power  to  define 

Fought  to  recover  a  penalty  prescribed  and    determine    crime,    and    was    not 

by/>rdinance  for  an  assault  and  battery  therefore    unconstitutional.      State    v. 

committed   by   the   defendant   within  Try  on,  39  Conn.  183. 

the  city.    Same  principle,  Madison  v.  The  Constitution  of  California  (art. 

ELatcher,  8   Blackf.   (Ind.)  341.     But  xi,  §  1 1 )  ordains  that  cities  and  towns 

these  cases  were  overruled  by  Ambrose  may  "pass  and  enforce  within   their 

V.  State,  6  Ind.  351,  in  which  it  was  limits  such  local  police,  sanitary,  and 

held  that  a  single  act  might  constitute  other  regulations  as  do  not  conflict  with 

two  offences,  one  against  the  State  and  general  laws.'V   An  ordinance  of  a  city 

one  against  the  mimicifial  government,  aimed  at  opium  dens  was  held  to  be  in- 

and  "that  each  might  punish  in  its  own  valid  because  it  punished  precisely  the 

mode,  by  its  own  officers,  the  same  act  same  acts  made  punishable  by  the  renal 

as  an  offence  against  each."     Perkins,  Code.    Text,   J  632^   quoted,  and  the 

J.,  in  Waldo  v.  Wallace,  12  Ind.  569,  court  adds,  "These  rules  express  the  law 

where  prior  cases  in  that  State  are  re-  as  we  understand  it.'*    Re  Sic,  73  Cal. 

ferr^  to.     See  also  Lawrenceburg  v.  142.     Re  Johnson,   lb,  228  (ordinance 

Wuest,    16  Ind.  337;    Fox  v.  State,  5  prohibiting  persons  to  visit,  for  purposes 

How.  410;   Moore  v.  People,  14  How.  of  prostitution,  houses  of  ill-fame  sus- 

(U.  S.)  13;   po«^,  §  749.  tained,  not  being  in  conflict  with  the 

"In    Jjouisiana,    municipal    corpora-  general  law  of  the  State) ; /2e  Campbell 

tions  are   held   to  have  no  power  to  (ordinance  to  suppress  tippling-houses 

impose   a    penalty   on   that   which   is  sustained),  74  Cal.  20;   Lane,  Ex  parte, 

made  punisnable  as  a  criminal  offence  76  Cal.  587 ;  pasty  §  753,  note, 
by  the  laws  of  the  State.     But  it  is 
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Accordingly,  where  an  act  is  prohibited  both  by  statute  and  by 
ordinance,  it  may  constitute  two  offences,  one  against  the  State  and 
the  other  against  the  city  or  town,  and  where  such  is  the  case  a  convic- 
tion of  one  may  not  be  pleaded  as  constituting  former  jeopardy 
when  the  offender  is  prosecuted  for  the  other,  and  where  such  is  the 
case  the  weight  of  authority  also  seems  to  hold  that  power  to  enact 
ordinances  ^nth  reference  thereto  may  be  included  in  the  general 
powers  conferred  on  cities  and  towns  by  statute.  This  complex  sub- 
ject is  fully  illustrated  in  the  notes  to  this  and  the  preceding  sections. 

1  Wright  V.  Anniston,  151  Ala.  465;  mis,  58  S.  Car.  427,  432, 434;  Abbeville 
44  So.  Rep.  151;  Mayor,  Ac.  of  Mobile  v.  Leopard,  61  S.  Car.  99,  105;  Green- 
V.  Allaire,  14  Ala.  400;  Harris  v.  State,  wood  v.  State,  6  Baxt.  (TenD.)  567; 
128  Ala.  41;  Talladega  v.  Fitzpatrick,  Hamilton  v.  State,  3  Tex.  App.  643: 
133  Ala.  613,  616;  Black  r.  State,  144  Ogden  v,  Madison;  111  Wis.  413. 
Ala.  92;  Van  Buren  v.  Wells,  53  Ark.  Contra:  /n  re  Sic,  73  Cal.  142;  SUtev. 
368;  Hughes  v.  People,  8  Colo.  536;  Cowen,  29  Mo.  330;  Ex  jxuie  Fagg,  38 
Mclneray  v.  Denver,  17  Colo.  302,  308;  Tex.  Crim.  R.  573;  ExparU  Coombs, 
Theisen  v.  McDavid,  34  Pla.  440;  38  Tex.  Crim.  R.  648;  Ex  parU  Cross, 
Wragg  V.  Penn  Tp.,  94  111.  11;  Robbins  44  Tex.  Crim.  R.  376.  In  Van  Buren 
V.  People,  95  111.  175;  Hankins  v,  Peo-  v.  Wells,  53  Ark.  368,  it  was  held  that 
pie,  106  111.  628,  637;  Waldo  v.  Wallace,  under  the  general  power  to  pass  or- 
12  Ind.  569,  584;  \yilliams  v.  Warsaw,  dinances  for  the  safety,  health,  and 
60  Ind.  457;  Schmidt  v.  Indianapolis,  prosperity  of  the  inhabitants,  a  munid- 
168  Ind.  631;  80  N.  £.  Rep.  632;  pal  corporation  may  adopt  an  ordi- 
Bloomfield  v.  Trimble,  54  Iowa,  399;  nance  punishing  disturbances  of  the 
Neola  V,  Reichart,  131  Iowa,  492;  peace,  canying  concealed  weapons. 
State  V.  Topeka,  36  Kan.  76;  Kemper  keeping  saloons  open  on  Sunday  and 
V.  Commonwealth,  85  Ky.  219;  Berry  other  offences,  although  they  are  al- 
r.  Brislan,  86  Ky.  5;  Fortner  v.  Dun-  ready  offences  against  the  State  under 
can,  91  Ky.  171 ;  Respass  v.  Common-  statutes  of  general  application.  The 
wealth,  107  Ky.  139,  142;  Lucas  v.  court  declared  that  express  and  spe- 
Commonwealth,  118  Ky.  818,  821;  cific  grant  of  authority  is  not  peccflsaiy. 
State  V.  Fourcade,  45  La.  An.  717;  In  Greenville  v.  Kemmis,  58  S.  €^.  427, 
Shafer  V.  Mumma,  17  Md.  331;  People  an  ordinance  was  enacted  under  the 
V.  Hanrahan,  75  Mich.  611;  People  v.  general  welfare  clause  prohibiting  cam- 
Detroit  White  Lead  Works,  82  Mich,  bling,  and  it  was  held  to  be  vau3f,  al- 
471;  Alma  v.  Clow,  146  Mich.  443;  though  the  State  law  covered  the  same 
State  V.  Oleson,  26  Minn.  507;  State  v.  offences. 

Lee,  29  Minn.  445,  453;  State  v.  Harris,         California.     By  the  consUtutioD  it 

50  Minn.  128,  136;   State  v.  Lindquist,  is  provided  that  any  municipal  cor- 

77  Minn.  540,  542;    Johnson  v.  State,  poration ''may  make  and  enforce  withbi 

59  Miss.  543 ;  St.  Louis  v.  CafTerata,  24  its  limits  all  such  local  sanitary  and 

Mo.  94,  96;    State  v.  Gustin,  152  Mo.  other  regulations  as  are  not  in  conflict 

108;   State  v.  Muir,  164  Mo.  610,  afT'g  with  general  laws,''  but  it  has  been 

86   Mo.     App.   643;     St.    Louis  v.  Dc  held  that  under  this  provision  of  the 

Lassus,  205  Mo.  578;   Lebanon  v.  Gor-  constitution   a  city    cannot    pass   an 

don,  99  Mo.  App.  277;    Brownville  v.  ordinance  to  punish  the  identical  of- 

Cook,  4  Neb.  101 ;    Howe  v.  Treas'r  of  fence  which  is  punishable  by  a  statute 

Plainfield,  37  N.  J.  L.   145;    Riley  v.  applicable  to  the  State  generally.     /» 

Trenton,  51  N.  J.  L.  498;    Polinsky  r.  re  Sic,  73  Cal.  142.    See  also  Ex  parte 

People,  11  Hun  (N.  Y.),  390;  73  N.  Y.  Mansfield,  106  Cal.  400,  405.      But  m 

65;    Koch  v.  State.  53  Ohio  St.  433;  Ex  parte  Taylor,  87  Cal.  91,  an  ordi- 

State  V.  Sly,  4  Greg.  277;  State  v.  Berg-  nance  forbidding  the  obstructing  of  a 

man,  6  Oreg.  341 ;  Won^  v.  Astoria,  13  city  street  which  provided  a  modified 

Oreg.   538;    State  r.   Williams.   11   S.  penalty  was  sustamed  over  the  obje&- 

Car.  288,  292;   Anderson  v.  O'Donneli,  tion  that  a  statutory  enactment  cov- 

29  S.  Car.  355,  368 ;  Greenville  v.  Kem-  ered  the  same  subject.     In  Ez  park 
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Mode  of  enforcing  Ordinances. 

§  634  (408).  In  England;  Civil  Actions  and  Oomplaints.  —  In  the 
old  corporations  in  England,  by-laws  were  usually  made  in  virtue  of 
their  implied  power;  they  did  not  extend  to  matters  criminal  in 
their  nature,  and  could  only  be  enforced,  unless  by  virtue  of  a  stat- 
ute or  valid  custom,  by  fines,  or  pecuniary  penalties,  commonly  for 
a  small  sum,  and  always,  or  almost  always,  in  a  fixed  or  certain 

Hong  Shen,  98  Cal.  681,  the  court  held  affrays,  and  the  use  of  blasphemous 

that  the  provisions  of  an  ordinance  r^u-  language,  although  these  offences  are 

lating  the  sale  of  opium  were  in  addi-  already  punishable  by  a  statute  which 

tion  to  the  provisions  of  the  statutory  prescnbes  the  same  penalties  therefor.    ' 

law  on  the  subject  and  were  valid.  Neola  v.  Reichart,  131  Iowa,  492.    But 

lam.     In  this  State  it  is  held  that  in  Iowa  City  v.  Mclnnemy,  114  Iowa, 

municipal  ordinances  ma^  declare  acts  586,   it  was   held    that  an   ordinance 

offences  against  the  municipality,  and  prohibiting  keeping  a  saloon  open  on 

may    prescribe    punislunents    therefor  election  day  enacted  under  statutory 

when  the  same  acts  are  denounced  as  authority  '*to  adopt  from  time  to  time 

misdemeanors   by  the  statute  of  the  rules  and  ordinances  for  further  regu- 

State,  and  punish  accordingly,  (I)  pro-  lating  and  controlling  such  traffic,  not 

vided  such  power  is  specifically  con-  in  conflict  with  the  provisions  of  this 

ferred  or  (2)  when  the  subject  of  the  chapter,'*  was  inconsistent  with  a  stat- 

ordinance  is  fairly  within  the  powers  ute  which  punished  the  forbidden  act 

which  are  conferred  upon  the  munici-  by  a  much  heavier  penalty  and  was 

pality.    The  mere  fact  that  the  matter  invalid. 

has  been  covered  by  statute  is  not  re-  Kentucky.  The  Constitution  of  this 
garded  as  sufficient  to  invalidate  the  State  provides  that  no  municipal  ordi- 
ordinancc.  Btoomfield  v.  Trimble,  54  nance  shall  fix  a  |>enalty  for  violations 
Iowa,  399;  Neola  v.  Reichart,  131  thereof  which  may  be  less  than  that 
Iowa,  492.  The  remarks  of  the  court  imposed  by  statute  for  the  same  offence, 
in  Foster  v.  Brown,  55  Iowa,  686,  chal-  An  ordinance  was  adopted  imposing  a 
lenging  the  policy  of  permitting  cities  license  tax  on  peddlers  and  providing 
to  undertake  the  punishment  of  acts  for  a  penalty  for  peddling  without  a 
by  other  penalties  tnan  those  denounced  license.  It  was  held  that  it  was  not 
on  wrong-doers  by  the  State  as  tending  within  the  constitutional  provision,  al- 
to impair  the  administration  of  crimi-  though  the  statute  provided  for  prose- 
nal  justice,  have  not  been  adhered  to.  cution  for  peddling  without  a  license. 
Hence,  in  thb  State  it  has  been  held  The  court  declared  that  the  constitu- 
that  an  ordinance  denouncing  intoxi-  tional  provision  had  no  application  to 
cation  is  valid,  although  there  is  a  stat-  pi^rcly  local  matters  such  as  the  non- 
ute  to  the  same  effect.  Bloomfield  v.  payinent  of  a  local  license  tax  and  fines 
Trimble,  54  Iowa,  399.  An  ordinance  for  violation  of  ordinances  imposing  the 
prohibiting  any  person  from  beating,  tax.  Commonwealth  v.  Merz,  125  Ky. 
striking,  or  fighting  another  within  the  97;  100  S.  W.  Rep.  333.  See  also 
corporate  limits  has  also  been  held  Carlisle  v.  Heckinger,  103  Ky.  381. 
not  to  be  inconsistent  with  statutes  de-  Mississippi.  In  this  State  a  stat- 
nouncingassaults,  batteries,  and  affrays,  ute  declares  that  offences  against  the 
Avoca  V.  Heller,  129  Iowa,  227.  An  laws  of  the  State  amounting  to  misde- 
ordinance  prohibiting  gambling  was  meanors  shall,  when  provided  by  a 
also  held  to  be  expressly  authorized  by  general  ordinance  of  the  municipality, 
f^tatute,  and  therefore  to  be  valid  irre-  be  offences  against  it  when  committed 
spective  of  the  provisions  of  the  State  within  its  bounds.  It  was  held  that 
law  on  the  same  subject.  Blodgett  v.  this  statutory  provision  limits  the  juris- 
McVey,  131  Iowa,  552.  Under  the  diction  of  the  municipality  to  misde- 
power  to  adopt  ordinances  to  provide  meanors,  and  the  municipality  cannot 
for  the  safety,  morals,  order,  and  com-  enact  an  ordinance  declaring  that  all 
fort  of  cities  and  towns,  a  town  may  acts  punishable  by  the  laws  of  the  State 
enact  an  ordinance  denouncing  assaults,  shall,  when  committed  within  the  mu- 


974  MUNICIPAL   CORPORATIONS  §  635 

amount.^  So,  by  the  Municipal  Corporations  Act  of  1835,  the 
council  are  empowered  to  make  such  by-laws  as  to  them  shall  seem 
meet  for  the  good  rule  and  government  of  the  borough,  and  for  the 
prevention  and  suppression  of  all  such  nuisances  as  are  not  punish- 
able by  act  of  parliament  in  force  in  the  borough,  and  to  appoint 
such  fines  as  they  shall  deem  necessary  for  the  prevention  and  sup- 
pression of  such  offences,  with  the  proviso  that  no  fines  shall  exceed 
the  sum  of  five  pounds.^  The  act  provides  that  prosecutions  for  a 
breach  of  by-laws  made  under  it  shall  be  commenced  within  three 
months  after  the  commission  of  the  offence;  that  the  charge  shall 
be  made  on  oath;  that  a  summons  shall  issue  and  be  served,  with 
power  to  the  magistrate  to  proceed  without  the  appearance  of  the 
defendant,  or  to  issue  a  warrant  for  his  arrest;  that  if  coftvicted,  the 
penalty  shall  be  paid,  either  immediately  or  within  such  period  as 
the  magistrate  shall  think  fit ;  that  it  may  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender,  and  for  want  of  suf- 
ficient distress  the  offender  may  be  imprisone<l  for  a  term  not  ex- 
ceeding one  month ;  the  imprisonment  to  cease  upon  payment  of 
the  sum  due.^  It  is  suggested  that  the  remedy  thus  prescribed  is 
cumulative,  and  will  not  debar  the  corporation  from  availing  itself 
of  the  usual  common-law  mode  of  enforcing  a  by-law  by  action  of 
debt  or  assumpsit/  But  the  point  seems  not  to  have  been  yet 
adjudged. 

§  635  (409).  Same  Subject.  —  Aside  from  statutory  regulation, 
the  general  method  of  enforcing  a  by-law  in  England  is,  as  just 
stated,  by  bringing,  in  the  name  of  the  proper  party  or  corporation, 
an  action,  in  the  proper  court,  against  the  person  who  has  violated 
the  by-law,  to  recover  the  penalty  which  it  imposes;  and  this  action 
may  be  either  dcbi  or  assumpsit  By  the  common  law,  assumpsit  may 
be  maintained  for  the  breach  of  any  duty  which  the  defendant  has 
been  legally  liable  to  perform  in  favor  of  the  plaintiff,  the  law  imply- 

nicipality,  l^  offences  against  it.    Such        *  3  and   6   Wm.  IV.,   chap.   Ixxvi. 

an    onHnance    includes    felonies    over  §  139;   §J  187-193;  aupra^  §  507. 
which  the  municii)ality  has  no  jurisdic-        *  Rawlinson  on  Corp.  (otn  ed.)  167, 

lion.    Oakland  u.  .Miller,  90  Miiis.  275;  note.    See  Adley  v.  Reeves,  2  Maule  & 

43  So.  Hep.  407.  Sel.  60,  61 :   Hodwie  v.  Fennell,  1  Wil». 

»  Gee  17.  Wilden.  Lutw.  1320,  1324;  233.     On  the  other  hand,  Mr.  Grant  i« 

Wood  V.  Searl,   Hridg.   139;    Piper  r.  of  opinion  tliat  the  remedy  prescribed 

Chappell,  14  M.  <fe  W.  024 ;   Rawlinson  hy  the  act  is  exclusive,  and  supersedes 

on  Corp.,  005,  note:  post,  §  740  et  seq.  the  common-law  remedy  of  debt  or  a»- 

See  poHt,  chapter  on  Municipal  Courts,  sumpsit  for  the  amount  of  the  fine  or 

§§  742,  744,  t49.  penalty.    Grant  on  Corp.  364;  «»pro, 

■■'  5   and   0   Wm.    IV..   chap.   Ixxvi.  §§  609,  013. 
§  90;  ante,  §§  53,  60S,  009,  712:  p(tM, 
^  742. 
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ing  a  promise  to  perfonn  the  particular  act,  and  hence  no  principle 
was  violated  in  holding  that  assumpsit  would  lie  to  recover  the 
penalty  of  a  by-law.  As  the  penalty  was  for  a  sum  certain,  and  was 
considered  to  be  in  the  nature  of  liquidated  damages,  an  action  of 
debt  would  also  lie  to  recover  the  amount  of  the  penalty;  but  where 
the  by-law  itself  provided  that  the  penalty  should  be  recovered  by 
debt,  then  that  form  of  action  alone  could  be  maintained.  But,  aside 
from  statute  authority  or  a  valid  custom,  it  was  not  competent  for 
the  by-law  to  provide  that  its  penalty  should  be  recovered  by  "dis- 
tress and  sale"  of  goods,  that  being  contrary  to  the  common  law.^ 

§  636  (410).  Same  Subject;  In  America.  —  In  this  country,  the 
courts  hold  that  where  the  inode  of  ejiforcement  is  prescribed  by  tJie 
charter,  that  mode  must  be  pursued;^  but  if  the  vnode  or  form  of 
action  is  not  ^prescribed,  then  the  recovery  of  the  penalty  or  fine  for 
the  violation  of  a  valid  municipal  ordinance  may  be  as  at  common 
law,  by  an  action  of  debt  or  assumpsit,  or  where  these  forms  are  abro- 
gated, by  a  civU  actiofi  in  substance  the  same.^  And  where  such 
an  action  is  brought,  the  proceeding  is  civil  and  not  criminal,  and 
the  rules  of  procedure  in  civil  cases,  unless  otherwise  provided,  are 
applicable  to  it.*    The  penalties  to  ordinances  are  often  fixed  upon 

*  Willc.  164-181 ;  1  Saund.  PL  &  of  the  peace  within  the  city,  with  jfower 
Ev.  683;  2  Wheat.  Selw.  1178;  2  to  take  cognizance  of  violations  of  by- 
Chitty  PI.  401,  where  form  of  declara-  laws,  they  could  not  entertain  or  try 
tion  in  debt  is  given ;  Adley  v.  Reeves,  actions  of  debt,  to  recover  a  debt  or 
2  M.  A  S.  60.  The  law  implies  a  prom-  penalty  for  a  breach  of  an  ordinance, 
ise  on  the  i>art  of  a  corporator  to  pay  although  it  was  conceded  that  they  had 
fldl  penalties  incurred  for  his  violation  of  jurisdiction  of  the  qiuisi  criminal  pro- 
by4aw8;  and  if  the  mode  of  enforcing  ceeding  founded  upon  a  complaint  or 
such  penalties  is  not  pointed  out,  the  information,  resulting  in  what  is  tech- 
corporation  may  sue  therefor  in  any  nically  called  a  conviction;  but  quare. 
competent  court.     Columbia  v.  Ham-  Supra,  §J  608-625. 

son,  2  CJonst.  (S.  Car.)  213,  per  iVott,  J.;  »  Ewbanks  v.  Ashley,  36   111.    177; 

BrookviUe  v.  Gagle,  73  Ind.  117;  supra,  Israel  v.  Jacksonville,  2  111.  290;  Coates 

{§  608-618.  V.  New  York,  7  Cow.  (N.  Y.)  585,  608. 

*  Weeks  r.  Forman,  16N.  J.  L.  237;  Unless  it  is  otherwise  provided  by 
State  V.  Zeigler,  32  N.  J.  L.  262 ;  Ew-  statute  or  cliarter,  it  is  considered  that 
banks  v.  Ashley,  36  111.  1 77 ;  Israel  v.  corporations  have  an  inherent  power  to 
Jacksonville,  2  111.  290;  Williamson  v.  provide  for  the  recovery  of  a  penalty  by 
Commonwealth,  4  B.  Mon.  (Ky.)  146,  an  action  of  debt  in  tlieir  own  courts. 
151 ;  Conmion wealth  v.  Fahey,  5  Cush.  Hesketh  v.  Braddock,  3  Burr.  1847, 
(Mass.)  408;  Commonwealth  v.  Smith,  1858;  Barter  v.  Commonwealth,  3  Pa. 
Ill  Mass.  407;  Commonwealth  v.  253.  Where  a  city,  by  ordinance,  re- 
Rawson,  183  Mass.  491.  An  action  quires  the  taking  out  of  licenses  to 
may  be  brought  for  the  fines  and  penal-  carry  on  business,  it  has  no  right  of 
ties  incurred  for  the  violation  of  ordi-  action  for  tlie  amount  of  such  licenses 
nances,  and  it  is  not  necessary  that  before  they  are  taken  out,  but  is  con- 
the  fine  be  assessed  before  the  suit  is  fined  to  enforcing  the  penalty  for  doing 
brought.  King  v.  Jacksonville,  3  111.  business  without  license.  Santa  Cruz 
306.  In  Weeks  v,  Forman,  16  N.  J.  L.  v.  Santa  Cruz  R.  R.  Co.,  56  Cal.  143; 
237,  it  was  held  that  although  certain  supra,  §  613. 

ooiporate  officers  were  ex-officio  justices        *  lb. ;  Municipality  No.  1  v.  Cutting, 
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a  movable  scale ;  and  this  would  appear  to  be  done  under  the  sup- 
position that  they  will  be  enforced,  not  by  a  common-law  action  in 
the  common-law  courts  to  recover  the  amount  of  the  penalty,  but  by 
a  complaint  or  proceeding  before  the  proper  municipal  magistrate, 
who  will,  within  the  prescribed  limits,  determine  the  amount  of  the 
fine  or  penalty  to  be  paid,  by  reference  to  the  circumstances  of  the 
particular  case.^ 

§  637  (411).  Nature  of  Proceeding,  Civil  or  Orimizud.  —  Where, 
instead  of  a  civil  action  to  recover  the  pecuniary  fine  or  penalty,  the 
proceeding  is  in  the  nature  of  a  complaint  for  the  violation  of  the 
ordinance y  this  has  sometimes  been  considered  to  be  a  criminal  or 
quasi  criminal,  and  not  a  civil,  proceeding.  The  cases  on  this  subject 
are  not  harmonious,  but  the  difference  in  them  depends,  to  a  large 
extent,  upon  the  character  of  the  act  or  offence  charged,  the  nature 
of  the  charter,  and  of  the  legislation  in  the  particular  State  as  to  the 
extent  of  jurisdiction  intended  to  be  conferred  upon  the  municipal 
authorities.^    The  Constitution  of  Georgia  declares  that  ** trial  by 

4  La.  An.  335 ;  Lewiston  v.  Proctor,  27  Chaddock  v,  Wilbraham,  5  C.  B.  645u 

III.  414  ;    Quincy  v.  Hallancc,  30  111.  A  city  ordinance  prescribing  a  term  of 

185 ;   Davenport  v.  Bird,  34  Iowa,  524 ;  imprisonment   which    may,    but   does 

Williamson   v.   Commonwealth,    4    B.  not   necessarily,  exceed   that  author- 

Mon.  (Ky.)  146,  151;  Jenkins  v.  Chey-  ized  by  the  Constitution,  may  be  cn- 

enne,  1  W y.  Ter.  287 ;  St.  Louis  v.  Vert,  forced  within  the  constitutioii^  Umit. 

84  Mo.  204;   Miller  v.  O'Reilly,  84  I nd.  Keokuk    v.    Dressell,    47    Iowa.    597. 

168;  Brophy  v.  Perth  Araboy,  44  N.  J.  Ordinance  held  void  because  the  fine 

L.  217,  approving  text;   Huron  v.  Car-  or  penalty  was  uncertain  in  amount, 

tcr,  5  S.  Dak.  4.  the  provision  being  that  the  offender 

*  Ante,  $$  609,  613.     Court  held  not  should    be    fined    not    exceeding   five 

to  be  authorized  to  inc{uire  into  the  dollars,  and  one  dollar  for  each  day's 

reasonableness  of  an  ordinance  fixing  a  neglect  to  do  a  certain  act.    £tate  «. 

fine   within   the    prescribed    statutory  Rice,  97  N.  Car.  421. 
limit.      Haynes  v.  Cape    May,  50  N.         *  Wayne    County    v,    Detroit,    17 

J.  L.  55.     If  the  statute  under  which  Mich.  390;  People  r.  Detroit,  18  Mich. 

the  conviction  takes  place  applies  the  445;   Davenport  v.  Bird,  34  Iowa.  524; 

penalty  with  certainty,  it  is  sufficient  Charleston   v.   Oliver,    16  S.   Car.  49, 

for  the  justice  to  award  the  penalty  to  which  was  an  action  for  carr^ring  on 

he  paid  and  applied  according  to  law.  business  without  license,  in  which  the 

Queen  v.  Barrett,   1  Salk.  383;    King  municipal    court    held   the   ddfendant 

V.  Seale,  8  East,  568;    Kinp:  v.  Thomp-  liable  "for  the  amount  of  the  lioenae 

son,  2  T.  R.  18 ;   King  v.  Hyde,  21  L.  J.  and  penalty,  and,  in  default  of  payment, 

Mag.  Cas.  94;    Bootliroyd,    In  re,   15  to  an  imprisonment  of  thirty  dajK." 

M.  i  W.  1;  Queen  v.  Cndland,  7  E.  &  The  court  said  that  "where,  as  in  this 

B.  853;  Queen  v.  Johnson,  8  Q.  B.  102.  case,  no  mode  of  enforcement  is  pre- 

See  also  Kin^  v.  Olossop,  4  B.  &  Aid.  scribed  by  the  charter,  we  see  no  reaaotk 

616;   Brown  v.  Nicholson.  5  C.  B.  n.  s.  why  the  mode  pursued  in  this  case  is 

468;     Seamen's    Hospital    Society    v.  not  sufficient,"  citing  the  text.     See 

Liverpool,  4  Ex.   180;    Wray  v.  Ellis,  chapter    on    Municipal    Courts,    porf, 

1  E.  &  E.  276.    If  there  be  any  material  J   744,  and    note,   $   749  et  iteg.,  and 

variance  between  the  ronWction  and  notes;    ftupra,  §§  619,  630,  63^2,  and 

the  statute  as  to  the  appropriation  of  note.    Many  decisions  hold  that  a  prt>- 

the  penalty,  the  conviction  will  be  bad.  ceeding  against  a  person  for  violating 

Griffith   V.   Harries,  2  M.  &.  W.  335.  an  ordinance  is  civil  in  character  and 


§  637  ORDINANCES :   NATURE   OF    PROCEEDING  977 

jurt/f  as  heretofore  used  in  this  State,  shall  remain  inviolate/'  It 
was  claimed  that  the  legislature  could  not  constitutionally  confer 
on  the  city  council  the  power  to  pass  an  ordinance  inflicting  a  fine 
for  its  violation,  where  the  guilt  of  a  party  was  to  be  tried  by  the 
council,  without  a  jury.  The  court  held  that  the  objection  was 
not  sounds  observing  that  violaiioris  of  ordinances  are  not  criminal 
cases  within  the  meaning  of  the  State  Constitution,  and  ''that,  inas- 
much as  the  right  of  trial  by  jury  existed  in  England,  and  was 
secured  by  Magna  Charta,  and  municipal  corporations  in  that  coun- 
try enforced  their  by-laws  by  pecuniary  penalties  in  a  summary 
manner^  and  the  same  right  being  conferred  upon  similar  corpora- 
tions in  this'State  anterior  to  the  adoption  of  the  Constitution,  and 
constantly  exercised,  *the  right  of  trial  by  jury,  as  heretofore  used 
in  this  State,'  was  not  violated  by  the  city  council  of  Augusta,  by 

not  crimtTudf  although  the  payment  of  purview  of  a  Constitutional  provision 

penalty  may  be  enforced  by  arrest  and  forbidding    '*  slavery    or    involuntary 

detention  of  the  person.     Fortune  v.  servitude,  save  as  a  punishment  for 

Wilburton,  142  Fea.  Rep.  114;  Goshen  crime  after  legal  conviction  thereof," 

V,  Croxton,  34  Ind.  239;   Greensbui^h  notwithstanding  it  may  be  summarily 

V.  Corwin,  58  Ind.  518;    Brookville  v.  prosecuted  in  a  police  court  without  a 

Gagle,  73  Ind.   117;    Hardenbrook  v.  jury.     Pearson  v.  Wimbish,    124  Ga. 

Ligonier,  95  Ind.  70,  72;  Hammond  v.  701,  709.    See  also  as  to  the  criminal 

N.  Y.,  Chicago  &  St.  L.  R.  Co.,  126  Ind.  nature  of  the  proceeding,  Hawkinsville 

597,598;  Shea  v.  Muncie,  148  Ind.  14,  v.    Ethridge,    96   Ga.    326;     Paulk   v. 

33;  Hammond  v.  N.  Y.  0.  &  St.  L.  R.  Sycamore,    104    Ga.    24;     Bamett   v. 

Co.,  5  Ind.  App.  526;    Kansas  City  v,  Atlanta,  109  Ga.  166;  Macon  v.  Wood, 

Clark,  68  Mo.  588;   St.  Louis  v.  Knox,  109  Ga.  149. 

74  Mo.  79;  Ex  parte  Hollwedell,  74  In  Michigan,  it  is  held  that  cases 
Mo.  395;  St.  Loms  v.  Weitzel,  130  Mo.  under  municipal  ordinances  do  not  rise 
600,  612;  Gallatin  v.  Tarwater,  143  to  the  dignity  of  criminal  prosecutions 
Mo.  40,  46;  State  v.  Renick,  157  Mo.  and  that  neither  a  writ  of  error  nor 
292;  Delaneyr.  Kansas  City  Police  Ct.,  exceptions  before  sentence  will  lie. 
167  Mo.  667,  678;  In  re  Miller,  44  Mo.  In  re  Cox,  129  Mich.  635,  637,  citing 
App.  125;  De  Soto  v.  Brown,  44  Mo.  text;  People  v.  Jackson,  8  Mich.  110; 
App.  148,  152;  Canton  v.  Ligon,  71  Cooper  v.  People,  41  Mich.  403;  Web- 
Mo.  App.  407;    Cassville  v.  Jimerson,  ster  v.  Lansing,  47  Mich.  192.    See  also 

75  Mo.  App.  426;  State  v,  Muir,  86  People  v.  Vinton,  82  Mich.  39,  45; 
Mo.  App.  642,  648;  In  re  Jones.  90  Northville  v,  Westfall,  75  Mich.  603. 
Mo.  App.  318;  Mexico  v.  Harris,  115  Mo.  Minnesota.  In  this  State  it  is  held 
App.  707;  Bristol  v.  Burrow,  5  Lea  that  municipal  ordinances  are  not 
(Tenn.),  128;  Sutton  v,  McConnell,  46  criminal  statutes;  violations  thereof 
Wis.  269;  Chafin  v.  Waukesha  County,  are  not  crimes,  nor  are  such  violations 
62  Wis.  463,  467 ;  Nickell  v.  Waukesha  governed  by  the  rules  of  criminal  law 
County,  62  Wis.  469.  except  in  certain  exceptional  particu- 

A  prosecution  for  violating  an  ordi-  lars.  State  v.  Robitshek,  60  Minn.  123, 
Dance  said  to  be  quasi-criminal  in  its  124.  But  for  the  purposes  of  a  con- 
nature.  Selmat;.  Shivers,  150  Ala.  502;  stitutional  provision  that  *'no  person 
43  So.  Rep.  565.  A  prosecution  begun  shall  be  held  to  answer  for  a  cnminal 
by  the  arrest  of  the  offender  held  to  be  offence  unless  on  the  presentment  or 
in  the  nature  of  a  criminal  proceeding,  indictment  of  a  grand  jury,  except  .  .  . 
Russeltville  v.  Edwards,  80  Ark.  314.  in  cases  cognizable  by  justices  of  the 
See  also  Du  Val  v.  Hot  Springs,  34  Ark.  peace,"  violations  of  municipal  ordi- 
560.                                                        ^  nances  punishable  by  fine  or  imprison- 

Georqia.     The  violation  of  a  munici-  ment  are  criminal  offences,  and  when 

pal  ordinance  is  a  "crime"  within  the  the  punishment  which  may  be  inflicted 
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the  imposition  of  the  penalty  for  the  breach  of  the  local  police  regu- 
lations of  that  city."  ^ 

§  G3S  (412).  Same  Subject;  In  Massachasetts.  — On  the  other 
hand,  in  Massachusetts,  prosecutions  for  breaches  of  by-laws  or  ordi- 
nances made  to  enforce  police  regulations  are  regarded  as  s^ubstarir 
tiaUy  public  prosecuiions,  and  in  such  prosecutions  it  is  competent, 
though  confessed  not  to  be  very  just,  to  disallow  the  defendant 
costs.  Applying  this  doctrine,  it  is  held  that  a  statute  providing  that 
prosecutions  for  violations  of  city  ordinances  in  the  name  of  the 
State  or  commonwealth  is  not  unconstitutional,  notwithstanding 
the  result  is  that  the  defendant  does  not  recover  costs  on  acquittal.^ 

cxceeils  the  jurisdiction  of  a  justice  of  An.  335;    Ewbanks  v,  Ashley,  36  ID. 

the  peace  as  defined  by  the  Constitution,  177;     Wayne   CJounty   v.    Detroit,   17 

tlie  prosecution  can  only  be  by  inciict-  Mich.  390;   People  v.  Detroit,  18  Mieh. 

ment.    State  v.  West,  42  Minn.  147.  445,    construing    the    phrase    ''pemd 

*  Williams  v.  Augusta  (gunjxjvvder  laws,"  as  used  in  the  Michigan  Con- 
ordinance),  4  Ga.  509,  per  Warrver,  J.,  stitution.  Phrase  "municipal  fine,"  in 
approving  Low  v.  Com'rs  of  Pilotage,  the  Constitution  of  California,  con- 
R.  M.  Charlt.  (Ga.)  302;  Flint  River  strued.  People  v.  Johnson,  30  Cal.  dS. 
Steamboat  Co.  v.  Foster,  5  Ga.  194 ;  Violations  of  ordinanc4>s  imposing  fines 
Floyd  V.  F^tonton  Comers,  14  Ga.  354 ;  and  penalties  are  in  the  nature  of  toriSf 
ante,  §  749  et  seq.,  and  notes;  Kip  and  actions  for  such  violations  may  be 
V.  Paterson,  26  N.  J.  L.  298;  Keeler  v.  prasecuted  against  one  or  more  of  the 
Milledge,  24  N.  J.  L.  142;  Shafer  v.  offending  parties ;  they  need  not  all  be 
Mumma,  17  Md.  331.  ''Sumniary  con-  joined.  Jacksonville  v.  Holland,  19 
victions  tor  petty  offences  against  stat-  111.  271.  The  defendant  in  such  a 
\ites  were  always  sustained,  and  they  prosecution  cannot  raise  the  question 
were  never  supposed  to  be  in  conflict  whether  the  charter  of  the  city  is  for- 
with  the  common-law  right  to  a  trial  by  feited.  Whalin  v.  McComb,  76  111.  49. 
jury."  Per  Strong,  J.,  Byers  v.  Com-  ^  Goddard,  In  re,  16  Pick.  (Mass.) 
monwealtli.  42  Pa.  St.  89,  94.  In  the  504;  Commonwealth  v.  Worcester,  3 
case  last  cited,  the  extent  of  the  right  Pick.  (Mass.)  462.  '*If,"  says  Chief 
of  jury  trial  at  common  law  is  learnedly  Justice  Shaw,  in  the  case  first  cited, 
exammed  by  Mr.  Justice  Strong.  See  **the  prosecution  were  to  enforce  a  nri- 
also  Dunmore  Horough,  52  Pa.  St.  vate  nght  by  the  city,  there  woulcl  be 
374;  Rhines  v,  Clark,  51  Pa.  St.  96.  weight  in  the  objection,  and  it  would 
Compare  Plimpton  v.  Somerset,  33  Vt.  stand  on  different  grounds."  16  Pick. 
283.  See  post,  Municipal  Courts,  §  749  504.  See  Commonwealth  v.  Gay,  5 
et  seq.  Hustory  of  Courts  of  Summary  Pick.  (Mass.)  44;  Commonwealtli  v. 
Jurisdiction  in  England  and  extent  of  Fahey,  5  Cush.  (Mass.)  408.  Similar 
their  powers  imder  the  Summary  observations  in  relation  to  making 
Jurisdiction  Act  of  1879,  see  1  Stephen,  sidewalks,  by  Ford,  J.,  in  Paxson  r. 
Hist,  of  Criminal  Law,  chap.  iv.  Sweet,  16  N.  J.  Elq.  196.     So,  in  Sew 

A  statute  recjui ring  security  for  costs  Hampshire,  a  public    prosecution  for 

in  prosecutions  for  "penal  statutes"  an  offence  made  penal  oy  a  city  ordi- 

does  not  embrace  prosecutions  under  nance  because  of  its  supposed  evil  ccm- 

city  ordinances  whicli  impovse  penalties  sequences  to  society  —  as,  for  example, 

for  their  violation,  such  ordinances  not  the   offence   of   unlawfully   keeping  a 

being  ** statutes"  within  the  meaning  bowling-alley  —  is  considered  to  l^  a 

of  the  act.    Lewiston  v.  Proctor,  27  111.  criminal,  and  not  a  civil,  proceedixig. 

414;    8.  p.  Quincy  v.  Ballance,  30  111.  State  v.  Steams,  31  N.   H.   106.     In 

185.     Further,  as  to  the  nature  of  the  Alabama  such  a  prosecution  is  consid- 

procecding  and  kind  of  process.    Alton  crcJ  quasi  criminal,  and  the  defendant 

r.    Kirsch.   OS   111.   261 ;    and  sec  also  cannot  testify  in  his  own  behalf  as  he 

Municipality  No.  1  v.  Cutting,  4  La.  may  in  a  civU  action.    Mobile  v.  JoneB, 
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§  639  (413).  Mode  of  pleading  Ordinances.  —  The  courts,  unless 
they  are  the  courts  of  the  municipality,  do  not  judicially  notice  the 
ordinances  of  a  municipal  corporation,  unless  directed  by  charter  or 

statute  to  do  so.*    Therefore,  such  ordinances,  when  sought  to  be  en- 

42  Ala.   630;   su-pra,  §  637.     Fink  v.  land  v.  Little  Rock,  68  Ark.  483;  Tu- 

Milwaukee,  17  Wis.  26,  is  decided  upon  lare  v.  Hevren,   126  Caj.  226;   Illinois 

the  basis  that  a  prosecution  of  a  party  Central  R.  Co.  v.  Ashline,  171  111.  313; 

for  the  violation  of  a  city  ordinance,  Bailey  v.  Kansas  City,   189  Mo.  503; 

where  the  penalty  is  a  fine,  is  a  criminal  Butler  v.  Robinson,  75  Mo.  192;    St. 

prosecution  to  which  the  Bill  of  Rights  Louis  v.  Roche,  128  Mo.  54 1 ;    Tarkio 

applies,    which   declares  that   '*in   all  v.  Loyd,  179  Mo.  600;    Charleston  v. 

criminal      prosecutions     the     accused  Ashley  Phosphate  Co.,  34  S.  Car.  541; 

shall  be  entitled  to  demand  the  nature  Intcmationat  &  ^.  N.  R.  Co.  v.  Hall, 

and  cause   of   the  accusation  against  35   Tex.    Civ.    App.    545;     Brush   El. 

liim."     But  a  principle  so  broad,  it  is  Light  &  Power  Co.  v.  Lefevrc,  93  Tex. 

believed  by  the  autnor,  can  hardly  be  604 ;    Pettit  v.  May,  34  Wis.  666,  674 ; 

maintained  where  the  act  charged  is  not  Stittgen  v.  Rundle,  99  Wis.  78.    But  if 

a  crime  at  common  law  or  in  its  esscn-  the  ordinance  is  used  as  a  mere  matter 

tial  nature.    See  chapter  on  Municipal  of  evidence,  tliere  is  no  reason  why  it 

Courts,  post.     In  Indiana,  an  action  to  should  be  pleaded.     Bailey  v,  Kansas 

recover  the  penalty  of  a  by-law^  though  City,     189    Mo.    503;     Robertson    v. 

a  warrant  for  the  arrest  of  the  defend-  Wabash,  St.  L.  &.  R.  R.  Co.,  84  Mo. 

ant  be  issued  and  served,  is  considered  119;     Danker  v.   Goodwin   Mfg.   Co., 

to  be  a  civil  suit^  and  governed  by  the  102  Mo.  App.  723. 

rules  of  practice  in  such  suits.    Goshen  A  municipal  court  must  take  judicial 

V.  Croxton,  34  Ind.  239.  notice  of  a  city  ordinance.    Ex  parte 

In  Emporia  v.  Volmer,  12  Kan.  622,  Davis,  115  Cal.  445.    When  a  general 

it  was  decided  that  the  provision  of  law  provides  that  its  provisions  may  be 

the  Constitution,  that  all  prosecutions  adopted  by  amy  city  by  ordinance  as  an 

shall  be  in  the  name  of  the  State,  did  not  addition  to  or  in  lieu  of  the  provisions 

include  prosecutions  by  a  municipality  of  the  charter,  and  that  such  ordinance 

in  its  own  courts  for  a  violation  of  its  shall    to   that   extent   operate   as   an 

ordinances,  and  that  such  prosecutions  amendment  to  the  charter,  the  court 

mi^ht  be  in  the  name  of  the  munici-  will  take  judicicd  notice  of  an  amend- 

pahty.    But  in  Neitzel  v.  Concordia,  14  ment  so  effected.    Davey  v.  Janes ville, 

Kan.  446,  it  was  held,  without  profess-  111  Wis.  628. 

ing  to  overrule  the  previous  decision.  In  England^  when  an  action  on  a  by- 

tluit  a  prosecution  in  a  municipal  court,  law  founded  on  a  custom  is  brought  m 

under  a  city  ordinance,  for  a  matter  a  court  of  the  municipality,  the  court  will 

made  penal  by  the  laws  of  the  State  or  take  judicial  notice  of  it,  but  in  an  ac- 

because  of  its  evil  consequences,  was  a  tion  in  the  superior  courts  the  custom 

criminal    proceeding.       Whether    the  and  the  by-law  must  be  set  out,  for 

rule  would  be  the  same  if  the  prosecu-  these  courts   will   not  take  notice  of 

tion  was  to  enforce  a  private  right  of  them.    Willc.  166,  pi.  403;   lb.  172,  pi. 

the  city,  the  court  left  open  for  fur-  423;  76.  173,  pi.  425;  Bradnoc's  Case,  1 

ther  consideration.     Ante,  §  630;  post^  Vent.  196;  Barber  Surgeons  v.  Pelson, 

§§  677,  746,  749.  2  Lev.  252;   Norris  v.  Staps,  Hob.  210. 

*  See  ante,  {  231 ;  Elizabethtown  v.  In  Conboy  v.  Iowa  City,  2  Iowa,  90, 

LefBer,  23  111.  90;   Mooney  v.  Kennett,  it  was  held  that  the  mayor,  on  whom 

19  Mo.  551;  New  Orleans  v.  Boudro,  14  was  conferred  exclusive  jurisdiction  of 

La.  An.  303;   Harker  v.  New  York,  17  the  violation  of  the  ordmances  of  the 

Wend.  (N.  Y.)  199;  Case  v.  Mobile,  30  city,  was  authorized  to  take  judicial 

Ala.    538;     People   v.    Mayor,    &c.    of  notice,  ex  o^nV?,  of  the  city  ordinances. 

New  York,  7  How.  Pr.  R.  (N.  Y.)  81 ;  The  provision  of  a  city  charter  that  its 

Cox  V.  St.  Louis,  11  Mo.  431 ;  Garvin  v.  published  and  printed  ordinances  shall 

Wells,  8  Iowa,  286;  Goodrich  r.  Brown,  be  received  in  evidence  in  all  courts 

30  Iowa,  291;    Austin  v.  Walton,  68  without  proof  does  not  dispense  with 

Tex.  507;  Wheeling  v.  Black.  25  W.  Va.  the  necessity  of  making  tliem  part  of 

266;  People  v.  Buchanan,  1  Idaho,  681 ;  the  record  in  order  to  bring  them  to  the 

Gardner  v.  State,  80  Ark.  264;  St  rick-  knowledge  of  an  appellate  court.    Cox 
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forced  by  action,  or  when  set  up  by  the  defendant  as  a  protection, 
should  be  set  out  or  stated  in  substance  in  the  pleading.  It  has  been 
sometimes  decided  that  it  is  not  sufficient  that  they  be  referred  to 
generally  by  the  title  or  section.  It  is,  however,  believed  to  be  suffi- 
cient, in  the  absence  of  special  legislative  provision  prescribing  the 
manner  of  pleading,  to  set  forth  the  legal  substance  of  that  part  of  the 
ordinance  alleged  to  have  been  violated,  it  l)eing  advisable,  for  pur- 
poses of  identification,  to  refer  also  to  the  title,  date,  and  section.  The 
liberal  rules  of  pleading  and  practice  which  characterize  modem 
judicial  proceedings  should  extend  to,  and  doubtless  would  be  held 
to  embrace,  suits  and  prosecutions  to  enforce  the  by-laws  or  ordi- 
nances of  municipal  corporations.* 

V.  St.  Louis,  11  Mo.  431;  New  Orleans  ordinance  and  alleges  facts  showing  a 

V.  Boudro,  14  La.  An.  303.  violation  thereof.     Lane,  Ex  parte,  76 

»  Harker  v.  New  York,   17  Wend.  Cal.  587;  infra,  §  640,  note.    Defecti^-e 

(N.  Y.)  199.    Text  cited,  Emporia  v.  pleading  of  an  ordinance  held  to  be 

Volmer,  12  Kan.  622,  628.    See  Stokes  waived  by  a  plea  6f  not  guilty  and  going 

V.  Corporation  of  New  York,  14  Wend,  to  trial  on  tne  merits.    State  v.  Keck- 

(N.  Y.)  87;  Mooney  v.  Kennett,  19  Mo.  ards,  21  Minn.  47.    When  an  ordinance 

551;    Austin  v.  Walton,  68  Tex.  507;  is  pleaded,  though  in  a  defective  manner, 

Fairmont  v.   Meyer,   83    Minn.    456 ;  the  court,  on  the  trial,  may  property  ad- 

ante,  §  629,  note.     In  justifying,  the  mit  it  in  evidence.    Illinois  Oent.  R.  Go. 

defendant  must  set  out  in  his  plea  or  v.  Ashline,  171  111.  313. 

answer    the    ordinance,    or    so    much  In  England,  the  by-law  itself  must 

thereof  as  will  show  on  what  the  de-  be  fully  set  out  in  an  action  of  d^  upon 

fence  rests.    lb.;  Keeler  v.  Milledge,  24  it,  anci  not  by  way  of  recital;  but  in  a»- 

N.  J.  L.  142.    It  is  sufficient  to  set  out  symjmt  upon  the  same  by-law,  latitude 

the  substance  of  that  part  of  the  ordi-  is  allowed.    Willcock,  173,  pi.  425.    But 

nance  which  has  been  violated,  with  a  in  this  countiy  it  is  said  tluit  'Mt  is  not 

reference  to  the  title,  date,  and  section,  necessary  to  hold  to  the  strictness  an- 

Ib.    Approved,  Kip  v.  Paterson,  26  N.  ciently  required."    Keeler  v.  liiliedge, 

J.  L.  298.    Regularly,  the  by-law  or  its  24  N.  J.  L.  142. 

substance  should  be  set  forth.  Case  v.  In  Missouri,  by  statute,  fines  and 
Mobile,  30  Ala.  538 ;  Charleston  y.  Chur,  penalties  accruing  to  any  town  may  be 
2  Bailey  (S.  Car.),  164;  Illinois  Cent,  recovered  by  civi/ action ;  butthecom- 
R.  Co.  V.  Ashline,  171  III.  313.  In  plaint,  while  it  need  not  contain  all  the 
Welch  V.  Mastin,  98  Mo.  App.  273,  it  requisites  of  an  indictment,  must  spec- 
was  held  that  an  ordijiance  was  suffix  iiy  the  offence  with  reasonable  cer- 
cienily  pleaded  by  reference  to  number  taintjr.  St.  I^uis  v.  Smith,  10  Mo.  438. 
and  title.  Only  title,  date,  and  au-  This  is  the  true  rule.  Hence  a  com- 
thority  for  passage  need  be  pleaded  plaint  charging  only  that  "the  defend- 
when  ordinance  is  only  relied  on  to  ant  committed  an  offence  [naming  it) 
show  negligence.  Nohrden  v.  North  contrary  to  an  ordinance  of  the  town," 
Eastern  R.  Co.,  54  S.  Car.  492,  distin-  is  insufficient.  Memphis  t».  O'Connor, 
guishing  Charleston  r.  Ashley  Phos-  5^^  Mo.  468.  So  a  charge  that  "the 
phate  Co.,  34  S.  Car.  541,  wliere  it  was  defendant  knowingly  associated  with 
held  that  in  an  action  to  enforce  the  thieves  previous  t<j  August  21,  1871." 
ordinance  it  should  be  set  out  in  full  is  too  vague,  no  place  being  named  and 
or  in  substance.  Where  title  and  day  the  names  of  the  thieves  not  being 
of  passage  are  required  by  the  statute,  given.  St.  Louis  v.  Fitz,  53  Mo.  582. 
a  complaint  pleading  an  ordinance  as  In  /n<f /aw a,  before  the  act  of  1867,  it 
''Ordinance  No.  60"  is  not  sufficient,  was  necessary  to  file  with  the  complaint 
Tulare  V.  Hevrcn,  126  Cal.  226,  citing  a  copy  of  the  ordinance  or  section 
text.  thereof  alleged  to  have  boen  violated. 

By-law  need  not  be  pleaded  in  full;  Green   r.    Indianapolis,    25    Ind.   490; 

complaint  is  sufficient  if  it  refers  to  the  Whitson  v.  Frankim,  34  Ind.  392.    On 
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§  640  (414).  Requisites  of  Complaints.  —  Under  a  charter  au- 
thorizing "complaint"  to  be  made  of  the  violation  of  ordinances,  but 
not  prescribing  the  mode  or  requisites,  a  complaint  is  not  in  the 
nature  of  an  information  by  a  common  informer,  and  the  same 
strictness  is  not  required  as  in  an  information  or  indictment.  "It 
is  sufficient  if  it  sets  out  with  clearness  the  offence  charged,  and  the 
substance  of  that  part  of  the  ordinance  which  has  been  violated, 
with  a  reference  to  the  title,  date,  or  section."  * 

demurrer  to  a  complaint  which  does  not  ordinance  had  been  violated^  nor  the 

set  out  the  ordinance  alleged  to  be  vio-  time  or  manner,  the  proceedmes  were 

lated,  but  refers  only  to  the  number  of  held  defective.    Marshall  v.  Cadwalder 

the  section,  the  validity  of  the  ordi-  36  N.  J.  L.  283 ;  Hendersonville  v.  Mc- 

nance   was   presumed.      Frankfort   v.  Minn,  82  N.  Car.  532.    The  complaint 

Auffhe,  1 14  Ind.  77.  need  not  state  the  number  of  the  section 

In  North  Carolina,  it  is  held  not  to  be  violated.  Meyer  v.  Bridgeton,  37  N.  J. 
necessary  to  set  forth  an  ordinance  al-  L.  160.  The  ordinance  need  not  be  re- 
lied to  have  been  violated;  it  is  suf-  cited  in  full.  Emporia  v.  Volmer,  12 
ficient  to  refer  to  it  by  indicia,  pointing  Kan.  622 ;  Goldthwaitc  v.  Montgomery, 
it  out  with  reasonable  certainty.  State  50  Ala.  486;  St.  Louis  v.  Smith,  10  Mo. 
r.  Gainan,  94  N.  Car.  863.  Unless  re-  438;  su-pra,  §  639,  and  note. 
quired  by  law  or  ordinance  a  complaint,  ^  Complaint  held  to  be  sufficient  when 
not  under  oathf  will  not  necessarily  viti-  it  described  the  act  complained  of  in  the 
ate  the  proceedings  if  the  magistrate  language  of  the  ordinance.  St.  Louis  v. 
has  iurisaiction  of  the  subject.  Alton  Knox,  74  Mo.  79;  St.  Louis  v.  Weitzel^ 
V.  Kirsch,  68  111.  261.  Several  breaches  130  Mo.  600,  612 ;  Gallatin  v.  Tarwater, 
of  an  ordinance  may  be  sued  for  in  one  143  Mo.  40,  46;  Louisiana  v.  Anderson, 
suit,  if  the  judgment  does  not  exceed  100  Mo.  App.  341. 
the  amount  of  the  magistrate's  juris-  An  allegation  in  a  pleading  that  an 
diction.  Hensoldt  v.  Petersburg,  63  ordinance  was  duly  passed  held  to  im- 
lU.  111.  Where  a  charter  provides  ply,  by  necessity,  that  all  essential  an- 
that  "a  warrant  shall  issue  in  favor  of  tecedents  for  i^  legal  enactment  had 
a  city  .  .  .  for  a  violation  of  any  ordi-  been  observed.  Becker  v.  Washington, 
nance  when,  &c.,  or  upon  affirmation  94  Mo.  375.  By  statute,  prosecutions 
by  the  city  attorney,"  .there  is  no  au-  for  the  violations  of  the  ordinances  of 
thority  for  a  deputy  city  attorney  to  Boston  may  be  prosecuted  in  the  name 
swear  to  a  complaint;  power  thus  pro-  of  the  Commonwealth;  and  it  is  de- 
vided  must  be  exercised  by  the  city  cided  that  in  a  coniplaint  for  such  a 
attorney  in  person."  Kansas  City  v.  violation  it  is  not  sufficient  that  it  con- 
Flanagan,  69  Mo.  22.  eludes  "against  the  form  of  the  by- 

'  Keeler  v.  Milledge,  24  N.  J.  L.  142.  laws  of  the  said  city,"  but  it  must 
Approved,  Kip  v.  Paterson,  26  N.  J.  L.  conclude  also  against  the  form  of  the 
298;  Charleston  City  Council  V.  Seeba,  statute.  Commonwealth  v.  Gay,  5  Pick. 
4  Strob.  (S.  Car.)  Law,  319;  Common-  (Mass.)  44;  Commonwealth  v.  Worces- 
wealth  V.  Bean;  Thach.  (Mass.  Crim.  tor,  3  Pick.  (Mass.)  462.  CJom plaint 
Gas.)  85.  CJompare  Fink  v.  Milwaukee,  must  be  in  the  name  of  the  treasurer  of 
17  Wis.  26;  see  also,  Commonwealth  the  city  or  town,  and  not  in  that  of  the 
V.  Bean,  14  Gray  (Mass.),  52;  Deitz  v.  commonwealth,  for  violation  of  health 
Central,  1  CJolo.  323 ;  Napman  v.  People,  ordinances,  since  the  statute  of  1849, 
19  Mich.  352;  Goshen  v.  Croxton,  34  ch.  ccxi.  §  7.  Commonwealth  v.  Fahey, 
Ind.  239;  Frankfort  v.  Aughe,  114  Ind.  5  Cush.  (Mass.)  408.  Policemen,  mar- 
77;  Whitson  v.  Franklin,  34  Ind.  392;  shals,  and  other  officers  of  a  municipal 
State  V.  Cainan,  94  N.  Car.  863;  No-  corporation,  where  such  a  course  is  not 
dinet'.  Union,  13  0reg.  587;  Braistedv.  repugnant  to  the  Constitution  or  gen- 
People,  38  Colo.  49;  Durango  v.  Reins-  eral  law  of  the  State,  may  be  empowered 
ben5, 16  Colo.  327 ;  Gallatin  v.  Tarwater,  by  an  ordinance  to  arrest  offenders  with- 
143  Mo.  40,  46;  Nichols  v.  Salem,  49  ovi  warranty  for  breaches  of  ordinances 
Or^298;  89  Pac.  Rep.  804.  committed  in  tiieir  presence.    Bryan  v. 

Where  the  process  did  not  state  what  Bates,  15  111.  87 ;  Main  v.  McCarty,  15 
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§  641  (415).  Same  Subject.  —  In  an  action  or  proceeding  to 
recover  a  penalty  for  the  violation  of  a  by-law  or  ordinance  of  a  cor- 
poration, the  declaration  or  complaint  should  state  facts  which  make 
the  liability  of  the  defendant  distinctly  to  appear.*  And  regularly, 
as  before  stated,  the  by-law  should  be  set  forth  or  its  substance 
stated,  as  well  as  the  breach  and  the  plaintiff's  right  to  sue  for  the 
penalty.  But  where  the  charter  or  organic  act  of  the  corporation  will 
be  judicially  noticed,  it  cannot  be  necessary  to  set  out,  as  it  has  been 
held  to  be  in  England,  the  authority  of  the  corporation  to  make  the 
by-law.^ 

§  642  (416).  Action  in  Oorporate  Name;  Prescribed  Method  to  be 
strictly  followed;  Demand;  Notice.  —  Where  the  penalty  is  given 
in  general  terms,  it  is  understood  to  be  to  the  use  of  the  corporation, 
and  the  action  or  prosecution  must  be  by  and  in  the  yiame  of  the 
corporation.^  In  England,  it  was  the  practice,  in  many  cases,  to  ap- 
point in  the  by-law  the  penalty  to  be  sued  for  in  the  name  of  the 

III.  441;  State  v.  Lafferty,  5  Harring.  N.  J.  L.  375.  Sufficiency  of  notice  to 
(Del.)  491;  ante,  §5  390,  391.  City  the  accused  under  special  charter  pro- 
council  lield  to  have  power  lo  provide  vbions,  Keeler  v.  Muledge,  24  N.  f.  L, 
by  ordinance  tliat  no  prosecution  for  142.  Esacnti&la  of  summary  convidums. 
any  violation  thereof  shall  be  com-  Commonwealth  v.  Borden,  61  Pa.  St. 
men'.*ed  except  upon  the  complaint  of  a  272. 

Solice  officer.     State  v.  Robitshek,  60         *  Saund.  PI.  &  Ev.  324;    Com]^ 

linn.  123.  Dig.  tit.  P/cader  (2  W.  1 1 ) ;  Feltmakers 

A  city  ordinance  providing  tliat  any  v.  Davis,  1  Bos.  &  Pul.  98;    Piper  r. 

|)erson   who  shall   refuse   to  obey  an  Chapp)ell,  14  M.  db  \V.  623;  Case  v.  Blo- 

order  at  a  fire  given  by  any  officer  duly  bile,  30  Ala.  538 ;  Coates  v.  New  York,  7 

authorized,  ''may  be  arre-sted  and  de-  Cow.  (N.  Y.)  58.5,  608,  where  the  sub- 

tained  in  custody  until  the  fire  is  extin-  stance  of  a  declaration  in  debt  is  given; 

guished,"  is  unconstitutional,  because  Charleston  v.  Chur,  2  Bailey  (S.  Car.), 

the  person  is  deprived  of  his  liberty  164;    Krickle  v.  Commonwealth,  1  B. 

without  due  process  of  law,  and  because  Mon.  (Ky.)  361.    Pleader  need  not  neg- 

his  right  to  trial  by  jury  is  invaded,  ative  exception  in  a  proviso  to  the  en- 

The  court  distinguish  between  an  ar-  acting  clause  of  an  ordinance  or  in  a 

rest  of  this  kind  and  where  the  purpose  subsequent  section,  this  being  a  matter 

of  tiie  arrest  is  preliminary  to  and  con-  of  defence.     Lynch  v.  People,  16  Mich, 

templates  a  judicial  examination.    Jud-  472.    See  Roberson  v.  Lambertville,  38 

son  I'.  Reardon.  16  Minn.  431.    Under  N.  J.  L.  69;  McGear  r.  Bridgeton,  33 

the  charter  of  Newark  a  violator  of  an  N.  J.  L.  213;    Farwell' r.  Smith,  16  N. 

ordinance  of  that  city  cannot,  without  J.  L.  133.     The  conviction  must  be  for 

his  consent,  be  brought  into  court  for  the  same  offence  for  which  the  defend- 

trial,  unless  by  a  warrant  or  summons,  ant  is  prosecuted.    Columbus  v.  Arnold, 

Newark  r.  Murphy,  40  N.  J.  L.   145;  30  Ga.  517.     The  complaint  must  set 

ante.  §J  390,  391;    Mitchell  v.  Lemon,  forth  the  nature  or  cause  of  the  accu- 

34  Md.  176;    Butolph  r.  Hlust.  5  Lan-  sation.    Telheard  v.  Bay  St.  Louis,  87 

sing  (N.  Y.).  84.    Requisites  of  t/viTTa/i/,?  Miss.  580. 
for  the   violation    of   municipal    ordi-         *  Norris  v.  Staps,  Hob.  210. 
nances.       White     v.     Washington,     2         •  Bodwic  v.   Fennell,    1   Wils.  233; 

Cranch   C.   C.   337.     Other  cases:    lb.  Vintners'  Co.  v.  Passey,  1  Burr.  237; 

356;    Ih.   459;    4    Cranch   C.   C.    103;  Glover,  313;    2  Kyd.  157;    Graves  v. 

lb.  .582;  Prell  v.  McDonald,  7  Kan.  426.  Colby,  9  Ad.  &  El.  356;   Williamson  v. 

A  p)enalty  cannot  be  imposed  without  Commonwealth,  4  B.  Men.  (Ky.)  14€^ 

notice.     Alexandria  v.  Bethlehem,  29  151;   anie,  chap.  x. 
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chamberlain,  treasurer,  or  some  other  officer  of  the  corporation ;  and 
though  the  power  of  thus  suing  for  the  penalty  could  not  be  given 
to  a  mere  stranger,  yet  it  was  not  absolutely  necessary  that  the 
penalty  should  be  given  to  the  corporation,  but  it  might  be  given  to 
the  informer.*  Whenever  the  mode  of  enforcing  obedience  to  a 
by-law  is  prescribed  by  such  by-lav/,  that  mode  must  be  strictly 
pursued,  and  the  plaintiff  (where  the  rules  of  common-law  pleading 
prevail)  must  be  the  party  to  whom  the  penalty  is  given.  Where  it 
is  given  to  the  chamberlain  for  the  use  of  the  corporation,  the  action 
must  be  in  the  name  of  the  chamberlain,  and  not  in  that  of  the 
corporation.  And  when  the  chamberlain  may  sue,  he  need  not  set 
out  his  election  or  appointment,  but  may  aver  generally  that  he  is 
chamberlain,  and  set  forth  his  right  to  sue  and  to  recover.'  Unless 
the  ordinance  show  that  it  was  intended  that  no  action  for  a  penalty 
should  lie  without  a  previous  demand,  it  is  not  necessary  to  aver  one.' 
Nor  is  it  necessary  to  aver  that  the  defendant  had  notice  of  the 
ordinance,  for  this  is  conclusively  presumed  with  respect  to  all  on 
whom  it  is  binding.* 

§  643  (417).  Mode  of  Procedure,  Defences,  Evidence,  Ac.  —  In 
prosecutions  to  enforce  ordinances,  the  ordinary  rules  of  evidence 
apply,  except  so  far  as  specially  modified  by  statute;  and  it  is  not 
competent  for  a  municipal  corporation,  without  express  authority, 
to  make  or  alter  the  rules  of  evidence  or  of  law.^  It  is,  however, 
competent  for  a  city  to  provide  by  general  ordinance,  after  suit  com- 
menced^ to  recover  a  penalty  for  acting  without  a  license,  that  the 
granting  of  a  license,  though  by  its  terms  it  takes  effect  from  a  day 
previous  to  the  commission  of  the  offence,  shall  not  (as  might 
otherwise  be  the  case)  release  or  waive  the  penalty.^ 

»  Glover,  313, 314,315;  Feltmakers'        *  Charleston    v.    Dunn,    1    McCord 

Co.  V.  Davis,  1  B.  &.  P.  98;   Bodwic  v,  (S.  Car.),  333;  Fitch  v.  Pinckard,  5  111. 

Fennell,    1    Wils.   233;    Totterdell   v.  76.    The   defendant's   admission   of  a 

Glazby,  2  Wils.  266;  Hesketh  v.  Brad-  violation  of  an  ordinance  is  competent 

dock,  3  Burr.   1847;    Wood  v.  Searl,  evidence.      Columbia   v.    Harrison,    2 

Brid«.  139;   Graves  v.  CJolby,  9  Ad.  &  Const.  R.  (S.  Car.)  213.     It  has  been 

El.  356.  held  that  the  city  council  in  adopting 

*  Harris  v.  Wakeman,  Say.  254 ;  Ex-  an  ordinance  may  provide  what  sliall 
eter  v.  Starre,  2  Show.  159.  Under  be  a  prima  facie  case,  and  place  upon 
constituent  act,  town  treasurer  held  the  defendant  the  burden  of  showing 
entitled  to  sue  in  his  own  name  for  that  the  case  comes  within  the  excep- 
penalties.  Watts  v.  Scott,  1  Dev.  tions  specified  in  the  ordinance. 
(N.  Car.)  291;  Commonwealth  v.  Commonwealth  v.  Price,  123  Ky.  163; 
Fahev,  5  Cush.  (Mass.)  408.  94  S.  W.  Rep.  32. 

»  butchers'  Co.  v.  Bullock,  3  Bos.  &  •  City  Council  v.  Schmidt,  11  Rich. 

P.  434,  437.  (S.  Car.)   I-aw,  343;    City  Council  v. 

*  London  r.  Bemardiston.  1  Lev.  16;  Corleis,  2  Bailey  (S.  Car.),  189. 
James  v.  Putney,  Cro.  Car.  498.  Commented  on  by  O'Neall,  J.,  in  City 
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§  644  (418).  Oorporate  Existence  not  to  be  questioned  in  such 
Actions.  —  In  proceedings  to  enforce  ordinances,  the  illegality  of  tBe 
corporate  organizaiion  cannot  be  shown  to  defeat  a  recovery;  in 
such  a  collateral  proceeding,  evidence  that  the  corporation  is  acting 
as  such  is  all  that  is  required.^ 

§  645  (419).  Ratification  of  Illegal  Ordinances  by  Legislature. — 
The  legislature  may  ratify  ordinances  not  otherwise  binding;  and 
offenders  should  thereafter  be  prosecuted  under  the  ordinances,  and 
not  under  the  validating  act.^ 

§  646  (420).  Ordinances  to  be  construed  reasonably.  —  In  prose- 
cutions or  actions  to  enforce  ordinances,  or  in  considering  the  ques- 
tion of  their  validity,  courts  will  give  them  a  reasonable  construction, 

Council  V.  Feekman,  3  Rich.  (S.  Car.)  legiBlation.     But  see  cases  cited  pod. 

Law,  385.    And  see  case  last  cited  as  to  §  1469.    And  in  New  Jersey  also  it 

other  circumstances,  in  which  it  was  has    been    frequently    held    that   the 

held  that  a  prior  penalty  was  not  waived  legislature  may   vabdate  informal  or 

by  a    subsequent  acceptance    of    the  irregular  mumcipal  action,  when  the 

amount  of  a  license  for  a  year.  matters  dispensed  with  or  cured  did  not 

A  license  granted  by  a  de  facto  officer  relate  to  the  jurisdiction  of  the  courts, 

of  a  municipal  corporation  is  valid;   if  Bergen   v.    State,   32   N.   J.    L.   490; 

the  city  receives  and  retains  the  money,  State  v.  Union,  33  N.  J.  L.  350;  State 

it  is  estopped   from   maintaining   an  v.  Newark,  34  N.  J.  L.  236.    See  Index, 

action  for  selling  liquor  without  hcense.  Curative  Ads. 
Martel  v.  East  St.  Louis,  94  111.  67.  A   statutory   provision    that   ordi- 

Any  positive  acts  (infra  vires)  by  nances  "now  in  force"  should  remain 

municipal    officers    which    may    have  in  force  until  altered  or  repealed  by 

induced  the  action  of  the  adverse  party,  ordinance  does  not    vtdidate  a   void 

and  where  it  would  be  inequitable  to  ordinance.    E^ast  Tennessee  Tel.  Co.  v. 

permit    the    corporation    to    stultify  Russellville,  106  Ky.  667.      The  legis- 

itself,  by  retracting  what  its  officers  lature  may  ratify  a  void  ordinance  so 

had    done,    will    work    an    estoppel,  as  to   vest  title  to  tide   lands  in  a 

Martel  v.  East  St.  Ix>uis,  94  III.  67;  grantee  of  the  town  under  such  oidi- 

Roby  V.  Chicago,  64  III.  447;  Cliicago,  nance.     Oakland   v.   Oakland   Water 

R.  I.  &  P.  R.  Co.  V.  Joliet.  79  III.  25;  Front  Co.,  118  Cal.  160. 
Logan  County  v.  Lincoln,  81  111.  156.  But  the  word  "ordinance"  does  not, 

^  Hamilton  v.  Carthage,  24  III.  22;  in  its  ordinary  use  or  signification, 
Mendota  v.  Thompson,  20  III.  197;  include  a  grant  of  lands.  Hence,  a 
Coles  County  v.  Allison,  23  111.  383 ;  statute  amending  a  charter  and  ratify- 
Decorah  v.  Gillis,  10  Iowa,  234;  ing  and  confirming  the  ordinances  of  the 
Kettering  v.  Jacksonville,  50  III.  39;  municipality  should  be  construed  to 
Tisdale  v.  Minnonk,  46  111.  9;  Harden-  apply  exclusively  to  ordinances  prop- 
brook  V.  Ligonier,  95  Ind.  70.  erly  so-called,  i.  e.,  to  the  local   laws 

'  Truchelut  v.  Charleston,  1  Nott  &  of  the  municipahty,  and  not  to  ordi- 

McC.   (S.  Car.)  227;    I^ennon  v.  New  nances    which    are    mere    grants    or 

York,  55  N.  Y.  361 ;    People  v.  Da\'is,  attempted  grants  of  the  lands  of  the 

78  N.  Y.  App.  Div.  570;  ante,  chap.  iv.  corporation,  —  to  ordinances  adopted 

§  129,  and  noto.    Post,  §  948,  Logans-  in  pursuance  of  the  legislative  authority 

port  v.  Crockett,  64  Ind.  319,  approv-  of  the  council,  and  not  to  ordinances 

ing  text.     In  State  v.  Plainfield,  38  N.  which  were  in  effect  mere  convejranoeB 

J.  L.  95,  where  an  ordinance  was  void  or  attempted  conveyances  of  the  prop- 

for  want  of  proper  notice  to  the  persons  erty  interest  of  the  municipality  m  its 

interested,  it  was  held  that  the    error  lands.      Oakland    v.    Oakland    Water 

could  not  be  remedied  by  subsequent  Front  Co.,  118  Cal.  160,  193,  194. 
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and  will  incline  to  sustain  rather  than  to  overthrow  them;  and 
especially  is  this  so  where  the  question  depends  upon  their  being 
reasonable  or  otherwise.  Thus,  if  by  one  construction  an  ordinance 
will  be  valid,  and  by  another  void,  the  courts  will,  if  possible,  adopt 
the  former.*  But  an  ordinance  which  transcends  the  power  vested 
in  the  body  which  passed  it  is  void,  and  may  be  taken  advantage  of 
by  plea  or  answer  to  an  action  to  recover  the  penalty,  or  other  pro- 
ceedings to  enforce  it.*  Its  validity  may  also  be  tested  ui  proper 
cases  by  suits  against  the  corporation  or  its  officers  for  acts  done 
under  it,'  or  by  a  return  to  a  mandamus  where  the  party  justifies  his 

'  Durango   v.   Chapman,   27   CJolo.  It  is  well  remarked  that  *'the  by-laws 

169,    172,    citing    text;     Harmon  *».  of  very  few  of  these  corporations  could 

Chicago,   140  111.  374,  396;    Berry  v.  stand  such  a  test.    They  should  receive 

Chicago,  192  1111  154,  156;  Attorney-  a  reasonable  construction,   and  their 

General  v.  Remick,  73  N.  H.  25,  30,  terms  must  not  be  strictly  scrutinized 

quoting  text.  for  the  purpose  of  making  them  void.'' 

*  Conunonwealth    v,    Robertson,    5  Per  EustU^  C.  J.,  Municipality  No.  1  v. 

Cush.  (Blass.)  438,  442;  Vinters' Co.  v.  Cutting,  4  La.  An.  335;    Merriam  v. 

Passey,  1  Burr.  237;    Poulters'  Co.  v.  New  Orleans,  14  La.  An.  318;    s.  p. 

Phillips,  6  Bing.  N.  C.  315;  Taylors  of  Loze  v.  New  Orleans,  2  La.  427. 
Ipswich,  11  Rep.  54  a;  Norris  v.  Staps,         PeTUji  ordinances  are  to  be  strictly 

Hob.  210;   Tobacco  Pipe  Makers  Co.  construed    and    will   not   be   held   to 

1?.  Woodroffe,  7  Bam.  &.  C.  838;  Moir  create  a  liability  where  the  words  used 

r.  Munday,  Saver,.  181,  185;  Rounds  v.  do  not  clearly  fix  it.    Krickle  v.  Com- 

Mumford,  2  R.  I.   154;  Blanchard  v,  monwealth,    1    B.    Mon.    (Ky.)    361; 

Benton,  109  111.  App.  569;   Von  Diest  Pacific  v.   Seifert,   79   Mo.   210;   Glen 

r.  San  Antonio  Traction  Co.,  33  Tex.  Ridge  Board  of  Health  v.  Werner,  67 

Civ.  App.  577.  N.  J.  L.    103;  Montgomery  v.  Louis- 

The  rules  for  the  construction  of  ville  &  N.  R.  Co.,  84  Ala.  127;  State 

ordinances  are  the  same  as  for  statutes,  v,  Dineen,  203  Mo.  628. 
Matter  of  Yick  Wo,  68  Cal.  294 ;  Denn-         Ordinances  prescribing  fire  limits  and 

ing  V,  Yount,  62  Kan.  217.  prohibiting    the    erection    of    wooden 

Where  the  le^lature  has  conferred  buildings  therein  arc  in  derogation  of 
full  and  exclusive  jurisdiction  on  a  common  right  and  must  be  strictly 
municipal  corporation  over  a  certain  construed.  Montgomery  v.  Louisville  i 
fiubject,  the  acts  of  the  corporation  will  N.  R.  Co.,  84  Ala.  127;  Houlton  v.  Tit- 
be  supported  by  every  fair  intendment  comb,  102  Me.  273.  See  also  §  727,  post, 
and  prestmiption.  Baltimore  v.  Clunet,  In  State  v.  Paris  Ry.  Co.,  55  Tex. 
23  Md.  449.  The  title  and  the  body  of  76,  the  court,  referring  to  an  ordinance 
the  ordinance  may  be  taken  together  to  authorizing  a  railroad  company  to 
give  it  the  necessary  certainty  to  sus-  extend  its  track  to  a  certain  point, 
tain  it.  Martindale  v.  Palmer,  52  Ind.  said:  ''There  is  no  ambiguity  in  the 
411.  In  view  of  the  inartificial  charac-  ordinance  authorizing  its  explanation 
ter  of  town  by-laws,  they  are  especially  by  parol  evidence  oi  representations 
entitled  to  a  reasonable  construction,  made  prior  to  its  passage,  or  of  the 
Whitlock  V,  West,  26  Conn.  406 ;  Willc.  actual  intention  or  understanding  of 
Mun.  Corp.  159,  pi.  382.  By-laws  with  those  by  whom  it  was  passed,  as  to  the 
penalties  are  not  properly  penal  precise  point  at  which  the  road  was 
statutes.  The  penalty  is  in  the  nature  to  be  constructed."  Contemporaneous 
of  Kquidated  oamages,  established  as  construction  often  of  great  weight  in 
such  m  lieu  of  damages  wliich  a  court  interpreting  doubtful  provisions.  State 
would  be  authorized  to  assess.  There-  v.  Severance,  49  Mo.  401 ;  Sylvania  v. 
fore  the  strict  rules  by  which  the  valid-  Hilton,  123  Ga.  754 ;  Mobile  v.  Louis- 
ity  of  penal  statutes  are  to  be  tested  are  ville,  &  N.  R.  Co.,  84  Ala.  115;  ante, 
not  to  be  applied  to  the  by-laws  or  {241,  note;  {354.  note. 
ordinances  of  municipal  corporations.        '  Moir  v.  Munday,  Sayer,  181,  185; 
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refusal  to  comply  with  the  writ  on  the  ground  that  the  ordinance 
is  invalid/  or,  as  elsewhere  shown,  in  cases  of  equitable  cognizance» 
by  bill  in  chancery  to  enjoin  proceedings  thereunder. 

§  647  (421).  Ordinances  void  in  Part.  —  If  part  of  a  by4aw  be 
void,  another  essential  and  connected  part  of  the  same  by-law  is  also 
void.^  But  it  must  be  essential  and  connected  to  have  this  effect' 
But  if  the  invalid  provisions  are  separable  from  and  independent  of 
the  valid  provisions,  and  can  be  so  severed  without  defeating  the 
object  of  the  legislative  body,  the  valid  provisions  of  the  ordinance 
will  be  sustained  and  given  their  appropriate  effect.*    Thus,  if  an 

St.  Charies  v.  Meyer,  58  Mo.  86.    See  Gugenheim,  61  111.  App.  374;  Chicago 

protective     provisions     to     corporate  v.  Gunniiig  System,  119  111.  App.  SH, 

officers  and  agents  in  Municipal  Corpo-  aff'd  214  111.  628;  Grenada  o.  Wood, 

rations,  Act  5  and  6  \Vm.   IV.  chap.  81  Miss.  308;  Kirkwood  v.  Meramec 

Ixxvi.    §§    132,    133.      In   the  Ontario  Highlands  Co.,  94  Mo.  App.  637;  Lane 

Municipal  Act,    §  378,  Biggar's   Mun.  v.    Concord,    70   N.    H.    485;     In  n 

Manual  (Canada,  1900),  p.  374,  there  Wygant,  39  Oreg.  429. 
is  what  the  autjior  would  suppose  to        *  Ex  parte  Cowert,  92  Ala.  94;   Ex 

be  a  very  useful  provision  to  test  sum-  parte  Bizzell,  112  Ala.  210;    Lackey  v. 

marily  the  validity  of  by-la wfi,  to  the  Fayette ville  Water  Co.,  80  Ark.  108; 

effect  that  a  resident  of  ^a  municipality  Wallace  v.  Cubanola,  70  Ark.  395;  Ft. 

or  any  other  person  interested  in  a  by-  Smith  v.  Scruggs,   70  Ark.  549;    Ex 

law,  order,  or  resolution  may,  withm  parte  Haskell.  112  Cal.  412;   San  Luis 

one  year,  apply  to  High  Court  of  Jus-  Obispo   v.   Greenberg,    120  Cal.   300; 

tice  to  have  it  quashed,  and  the  court,  Tampa  v.   Salomonson,   35   Fla.   446; 

after  notice  to  the  corporation,  may  Canova  v.  Williams,  41  Fla.  509;  State 

cjuash  the  by-law,  order,  or  resolution,  v,  Dillon,  42  Fla.  95 ;    Fichtenbeic  r. 

in  whole  or  in  part,  for  illegality.    Con-  Atlanta,  126  Ga.  62;  Belleville  v.  Citi- 

struction    of    proWsion,    see    Biggar's  zens  Horse  R.  Co.,  152  111.  171 ;  Shan- 

Mun.  Manual  (Canada,  1900),  pp.  375  non   v.    Hinsdale,    180    111.  202,   207; 

et  aeq.  Alton  v.  Faster,  74  111.  App.  511;  Scho- 

*  Rex  V.  Harnson,  3  Burr.  1328;  field  r.  Tampico,  98  III.  App.  324 ;  Imes 
Grant  on  Corp.  89.  An  ordinance  may  v.  Chicaiico.  B.  <fe  Q.  R.  Co.,  105  111.  App. 
be  void  for  uncertainty  in  its  pro-  37 ;  Chicago  &  J.  El.  R.  Co.  v.  Freeman^ 
vbions,  as,  for  example,  one  wtiich  125  111.  App.  318;  Indianapolis  t. 
alters  street  grades,  without  referring  Bieler,  138  Ind.  30;  Eureka  v.  Jack- 
to  any  plan  or  establishing  new  grades,  son,  8  Ivan.  App.  49 :  Baker  v.  Lexii^g- 
Keamey  v,  Andrews,  10  N.  J.  Eq.  ton  (Ky.),  53  8.  W.  Rep.  16;  Moody  v. 
70.  Williamsburg,  120  Ky.  192;   88  S.  W. 

'  Austin  V.  Murray,  16  Pick.  (Mass.)  Rep.  1075;  State  v,  Riley,  49  La.  An. 

126;  Com.  Dig.  By-law,  chap.  vii. ;  Rex  1617;    New  Orleans  v,  Kientx,  52  La. 

V.  Faversham  Fishermen's  Co.,  8  Term  An.  950,  954;  Detroit  v.  Fort  Wayne  & 

Rep.    356.      See    Commonwealtli    v.  B.  I.  R.  Co.,  95  Mich.  456;   Wykoflf  r. 

Stodder,  2  Cush.  (Mass.)  562;    Fisher  Healey,  57  Minn.  14;    State  v.  Stone, 

V.  McGirr,  1  Gray  (Mass.),  1;   Warren  96  Minn.  482;    Minces  v.  Schoenig,  72 

V.    Charleston,    2    Gray    (Mass.),    84;  Minn.  528;    St.  Louis  v.  Licssinff.  190 

Commonwealth  v.   Hitchings,   5  Gray  Mo.  464;   St.  Louis  v.  Grafeman  Daixy 

(Mass.),  482;    Hershoflf  v.  Beverly,  45  Co.,  190  Mo.  492;   Lamar  v.  Weidman. 

N.  J.  L.  288.  57  Mo.  App.  507;    In  re  Langston,  55 

»  Villa vaso  v.  Barthet,  39  I^.  An.  Neb.  310;    Staats  v.  Washington,  45 

247;    Jackson\nlle     v.     I^edwith,     26  N.  J.  L.  318;   Morgan  v.  Orange,  50  N. 

Fla.  163,  212,  citing  text;  Blackshear  J.  L.  389;   Haynes  v.  Cape  May,  52  N. 

V.  Strickland,  126  Ga.   492;    Lucas  v.  J.  L.  180;  Kolb  w  Boonton,  64  N.  J.  L. 

Macomb,  49  111.  App.  60;    Chicago  v.  163,165;  Doran  v.  Camden,  64  N.  J.  L. 

Stratton,  58  111.  App.  539;    Peona  v.  666;  Duryeer.  Mayor,  Ac.  of  New  York, 
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ordinance,  or  even  the  same  section  of  an  ordinance,  contains  two 
separate  prohibitions  relating  to  different  acts,  with  distinct  penalties 
for  each,  one  of  which  is  valid  and  the  other  void,  the  ordinance 
may  be  enforced  as  to  that  portion  of  it  which  is  valid.  ^  Similarly  if 
the  provision  of  the  ordinance  fixing  the  penalty  contains  a  penalty 
which  it  is  not  within  the  authority  of  the  municipality  to  impose  as 
well  as  a  penalty  which  may  be  imposed,  e,  g.,  if  the  ordinance, 
besides  imposing  a  fine,  contains  an  unauthorized  provision  sub- 
jecting the  accused  to  imprisonment,  the  part  of  the  penalty  which  is 
authorized  may  be  sustained,  whilst  the  unauthorized  part  will  be 
held  to  be  void.* 

96N.  Y.477,  492;  Wade  v.  Nunnelly,  Lord  Kenyan  said:    '*With  r^rd  to 

19  Tex.  Civ.  Apj>,  256;  Ex  parte  Hen-  the  form  of  the  by-law  indeed,  though  a 

son,  49  Tex.  Cnm.  Rep.  177;  ^0  S.  W.  by-law  may  be  good  in  part  and  bad  in 

Rep.  874;  Eureka  City  v.  Wilson,  15  part,  yet  it  can  be  so  only  when  the  two 

Utah,  67:  Danville  v.  Hatcher,  101  Va.  parts  are  entire  and  distinct  from  eacli 

523;  Hillman  v.  Seattle,  33  Wash.  14;  other.''    Approved,  Municipality  No.  2 

Biggar's  Mun.  Manual  (Canada,  1900),  v.  Morgan,  1  La.  An.  Ill,  116.   The  fact 

p.  333.  that  certain  provisions  of  an  ordinance 

'  Commonwealth  v.  Dow,   10  Met.  are  void  does  not  authorize  the  court  to 

(Mass.)  382;    Amesbury  v.  Bowditch  declare   void    those   provisions  which 

M.  F.  Insurance  Co.,  6  Gray  (Mass.),  relate  to  the  subject  matter  of  the  ordi- 

596;    Warren  v,  Charlestown,  2  Gray  nance,  when  they  are  distinct  and  sepa- 

(Maiss.),  84;  Shelton  v.  Mobile  (market  rate  from  those  which  are  void  and 

ordinanc^,   30  Ala.    540 ;     Rogers   v.  useless.    State  v.  Hardy,  7  Neb.  377.    It 

Jones,  1  Wend.  (N.  Y.)  237 ;  Thomas  v.  is  stated  in  Grant  on  Corporations,  88, 

Mount  Vernon,  9  Ohio,  290;    1  Stra.  that  it  is  ''now  fully  settled  that  a  by- 

469;    Sir  T.  Ravm.  288,  294;    Sayer,  law  that  is  void  in  part  is  void  wholly; 

256;    1  B.  A.  Ad.  95;   7  Term  R.  549;  c.  g.y  if  the  penalty  be  unreasonable  the 

Staats  V.  Washington,  45  N.  J.  L.  318;  rest  of  the  by-law  is  vitiated  thereby, 

Piqua  V.  Zimmenin,  35  Ohio  St.  507;  and  becomes  wholly  inoperative  and 

State  V.  Kantler,  33  AGnn.  69.    Where  a  null.''    Citing  Com.  Dig.  By-Law,  chap, 

charter  authorized  the  penalty  of  fine  vii.;  Colchester  v.  Godwin,  Carter,  121; 

and  imprisonment,  an  ordinance  im-  Elwood  v.  Bullock,  6  Q.  B.  383 ;  Clarke 

posing  m  addition  thereto  "costs  of  v.  Tucket,  2  Vent.  182 ;  Rex  v.  At  wood, 

prosecution"  was  declared  void  as  to  4  B.  &  Ad.  481.     But  the  rule  in  the 

such  addition,  but  valid  as  to  the  re-  textis  well  sustained,  and  is  reasonable; 

mainder.    St^te  v.  Cantieny,  34  Minn,  and  it  is  not  true  that  the  void  part  of  a 

1.    "If  a  by-law  be  entire,  each  part  by-law  will  make  null,  complete  and 

having  a  general  influence  over  the  rest,  independent  parts  of  the  same  by-law 

and  one  part  of  it  be  void,  the  entire  whicn  would  otherwise  be  good.    State 

by-law  is  void."    Willcock  on  Corp.  v.  Clarke,  54  Mo.  17,  36.    The  act  au- 

160,  pi.  384;  approved.  Municipality  thorizing  a  sewerage  system  being  un- 

No.  2  V.  Morgan,  1  La.  An.  Ill,  116;  constitutional    in    part,    so    that    the 

f'x  parte  Bfayor^  &c.  of  Florence,  78  Ala.  scheme  adopted   could  not  be  made 

419;   Rau  v.  Little  Rock,  34  Ark.  303.  available,  the  undertaking  was  arrested. 

"But  if  a  by-law  consist  of  several  dis-  State  v.  Chamberlin,  37  N.  J.  L.  388. 
tinct  and  independent  parts,  although        *  In  re  Mansfield,  106  Cal.  400;    Ex 

one  or  more  of  them  may  be  void,  the  parte  Christenson,  85  Cal.  208 ;    Aii- 

rest  are  equally  valid  as  though  the  gustav.  Clark,  124Ga.  254;  Clearwater 

void  clauses  had  been  omitted."    Will-  v.   Bowman,  72  Kan.  92;    Moody  v. 

cock,  161,  pi.  389;  Fitzacherly  v.  WUt-  WUliamsburg,  120  Ky.  192;  88  S.  W. 

shire,  11  Mod.  353;    Lee  v.  Walls,  1  Rep.   1075;  Magneau  v.  Fremont,  30 

Eenyon,  292.  Neb.  843,  854;  Bailey  v.  State,  30  Neb. 

In  a  leading  case.  Rex  v.  Faversham  855;  Sterling  v.  Camden,  65  N.  J.  L. 

Fishermen's  Co.,  8  D.  &,  E.  T.  R.  356,  190;  Doran  v.  Camden,  64  N.  J.  L.  66^ 
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§  648  (422).  Proof  of  Ordinances.  —  When  not  specially  regu- 
lated by  charter  or  statute,  the  proof  of  ordinances  must  be  by  the 
production  of  the  originals  or  the  books  in  which  they  are  regis- 
tered, as  these  are  the  primary  evidence.*  Printed  copies,  or  au- 
thenticated copies,  are  often  made  competent  evidence  by  the 
legislature.* 

(disapproving  on  this  point  Tomlin  v,  mode  of  proof  must  be  resorted  to: 

Cape  May,  63  N.  J.  L.  429).  Barnes  v,  Alexander  aty,  89  Ala.  002. 

But  41  the  entire  penalty  imposed  is  As  to  promulgation  and  publicatioD 
affected  with  illegabty,  the  onlinance  of  ordinance;  Charleston  v.  Chur,  2 
may  be  held  to  be  nugatory  for  failure  Bailey  (S.  Car.),  164 ;  Kittering  r. 
to  impose  a  penalty.  See  Massinger  r.  Jacksonville,  50  111.  39 ;  Napa  v.  East- 
Mill  ville,  63  N.  J.  L.  123 ;  Smith  v.  erby,  76  Cal.  222 ;  Nevin  v.  Roach,  86 
Gouldy,  58  N.  J.  L.  562.  See  also  Ky.  492;  Downing  v.  Miltonvale 
{610,  ari/e.  Where  a  city  ordinance  im-  (record  of  ayes  and  nays),  36  Kim.  740; 
posed  an  occupation  tax,  and  the  only  Brophy  v.  Hyatt  (recoixl  of  ayes  and 
method  provided  for  its  enforcement  nays),  10  Colo.  223;  Sullivan  v.  Lead- 
was  illegal,  it  was  held  that  the  whole  ville,  11  Colo.  483;  Carroll  v.  Irvii^too 
ordinance  was  thereby  rendered  inop-  (what  is  sufficient  publication),  50  N. 
erative.  Omaha  v.  Harmon,  58  Neb.  J.  L.  361;  supra,  {{  603-^7;  ui/ro, 
339 ;  German  American  Fire  Ins.  Co.  $  649 ;  Chicago  &  A.  R.  Co.  v.  Eofde, 
V.  Minden,  51  Neb.  870.  76  111.  317. 

'  Lumbard  v.  Aldrich,  8  N.  H.  31;  Where  the  charter  provides  that  the 
Stevens  v.  Chicago,  48  111.  498;  Moor  v,  printed  volume  of  city  ordinances  shaD 
Ncwfield,  4  Me.  44;  Hallo  well  &.  A.  be  evidence  in  all  courts,  the  ordinaneee 
I ia nk  V.  Hamlin,  14  IVIass.  178;  Case  of  printed  therein  will  be  judicially  no- 
Thetford,  12  Yin.  Abr.  90:  ante^  §  557,  ticed  the  same  as  public  statutes.  Nap- 
note;  tn/ra,  §  649;  McCaffrey  v.  man  v.  People,  19  Mich.  352;  St.  Loiui 
Titomas,  4  Pennewill  (Del.),  437;  v.  St.  Louis  Railroad  Co.,  89  Ma  44. 
Metropolitan  St.  R.  Co.  v.  Johnson,  90  In  Kansas,  the  appellate  court,  upoa 
fru.  500;  Tipton  v.  Norman,  72  Mo.  the  trial  of  an  appc^al  from  a  ccmvio- 
380;  Stew^art  v.  Clinton,  79  Mo.  603;  tion  under  an  ordinance,  will  tako 
Webb  City  v.  Parker,  103  Mo.  App.  295,  judicial  notice  of  the  existence  and  sub- 
citing  text;  Shaw  v.  N.  Y.  Central  &  stance  of  the  ordinance.  Downiitt  v. 
H.  R.  R.  Co.,  85  N.  Y.  App.  Div.  137.  Milton  vale,  36  Kan.  740;  arUe,  {  ^1. 

In   Information  against  Oliver,  21         '  As  to  proof  by  a  printed  booib  par- 

S.  Car.  319,  McGoivan,  J.,  said,  that  in  a  porting  or  shown   to  be  printed  by 

municipal  court  *'it  was  no  more  neces-  authority,  see  Western  &  A.  R.  Co.  v. 

sary  to  offer  proof  of  a  public  ordinance,  Hix,  104  Ga.  11 ;  Chicago  &  A.  R.  Go. 

under  the  seal  of  the  city  council,  than  v,  Wilson.  225  111.  50;  Chicago,  B.  A  Q. 

in  the  courts  of  the  State  to  prove  a  R.  Oj.  v.  Thorson,  68  111.  App.  288;  291; 

public  act  of  the  legislature.    Munici-  Illinois  Cent.  R.  CJo.  v.  BurKe,  112  ID. 

pal  ordinances  are  private  laws  when  App.  415;    (Danton  v.   Ligon,  71  Mo. 

Drought  before  the  superior  judiciary  of  Ajjp.  407 ;    Starks  r.  State,  38  Tex. 

a  State,  but  not  when  brought  before  a  Crim.   Rep.   233 ;    International  A  G. 

city  court."    See  chapter  on  Corporate  N.  R.  Co.  r.  Hall.  35  Tex.  CSv.  App. 

Records  and  Documents,  ante,  §  550,  545;  Texarkana  &  F.  S.  R.  Co.  v,  Fra- 

€t  seq.  Proof  may  be  made  by  the  clerk  gia,  43  Tex.  Civ.  App.  573;  95  8.  W. 

that  he  posted  up  copies  of  an  ordinance  Hep.  563.     Unless  the  statute,  bokfei 

app>earing  on  the  records,  without  pro-  making    a    book    purporUn^    to    be 

ducing  such  copies  or  accounting  for  printed  b^  authority  admissible,  d^ 

their  absence.    Teft  v.  Size,  10  111.  432.  penses   with   proof  that   it   has  been 

Existence  of  an  ordinance  may  be  printed  by  authority,  the  production  of 
proved  by  t^>e  "ordinance  book'' of  the  the  book  is  not  enough;  it  must  be 
town,  in  which  it  is  recorded,  unless  the  proved  that  it  was  printed  and  pub- 
point  at  issue  involves,  not  merely  its  fished  by  authority.  Intemationil  it 
prima  facie  existence  us  a  law.  but  the  G.  N.  R.  Co.  v.  Hall,  35  Tex.  CSv.  App. 
proper  and  regular  enactment  of  the  545. 
ordinance,  in  which  case  a  different         Proof  by  producing  certified  eofif. 
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19  (423).  PreBumption  of  Validity.  —  It  will  be  presumed 
1  ordifiance  is  valid,  and  the  burden  of  establishing  invalidity 
iie  person  asserting  it.*  Where  authority  to  pass  an  ordinance 
^ven  subject  was  conditioned  that  it  should  be  first  submitted 
voters  of  the  municipality  and  adopted  by  a  majority  vote,  in 
;ecution  for  a  breach  thereof  it  was  held  that  the  further  pro- 
of the  charter,  that  an  ordinance  might  be  proved  by  a  copy 
>f  duly  certified,  &c.,  did  not  dispense  with  the  necessity  of 
ig  that  the  ordinance  was  submitted  to  the  voters  and  adopted, 
lat  it  had  been  published  as  required  by  law,  the  only  effect  of 
larter  provision  being  to  dispense  with  the  production  of  the 
al  ordinance  by  making  the  certified  copy  evidence.' 

>0.  Injunction  against  Enforcement  of  Ordinances. —  The  gen- 
tile is  that,  in  the  absence  of  irreparable  injury  to  property 
,  inadequacy  of  any  remedy  at  law,  or  other  recognized  ground 
litable  jurisdiction,  the  enforcement  of  a  municipal  ordinance 
ot  he  restrained  where  the  question  involved  is  simply  whether 
Tson  claiming  to  be  aggrieved  has  been  guilty  oi  an  offence,  or 
le  liable  for  penalties  for  violations  of  the  ordinance.  The 
ty  of  the  ordinance  comes  directly  before  the  court  in  the  case 
rosecution  for  an  offence  or  an  action  to  recover  a  penalty,  and 
that  question  can  properly  be  determined  by  a  court  of  law  it 
not  in  itself  form  a  proper  subject  of  equity  jurisdiction.' 

ge  V.  Chicago,  225  111.  218;   Illi-  151  Ala.  469;  44  So.  Rep.  388;  Van  * 

jnt.  R.  Co.  V.  Kief,  HI  111.  App.  Hook  v.   Selma,   70  Ala.   361;  In  re 

[oody  v.  Spotomo,  112  La.  1008.  Berry,  147  Cal.  523;  People  v.  Cregier, 

statutory  method  of  proof  has  138  111.  401,  414;  Chicago  &  A.  R.  Co. 

leld  not  to  be  exclusive.     The  v.  Carlinville,  200  111.  314,  aff'g  103 

ice  may  be  proved  either  in  the  111.  App.  251 ;   Chicago  &  A.  R.  Co.  v. 

►ry  method  or  by  common-law  Averill,  224  111.  516;  Snouffer  v.  Cedar 

is.    Johnson  v.  Finley,  54  Neb.  Rapids  &  M.  R.  Co.,  118  Iowa,  287; 

See  also  Birmingham  v.  Tayloe,  St.  Louis  v.  St.  Louis  Theatre  Co.,  202 

a.  170.  Mo.  690;  Paxon  v.  Sweet,  16  N.  J.  Eq. 

c  parte  Haskell,   112  Cal.  412;  196;    State  v.  Trenton,  53  N.  J.   L. 

n  V.  Chicago,  140  111.  374 ;   Peo-  132. 

:;hicago,  B.  &  Q.  R.  Co.,  189  111.         ^  Schott    v.    People,    89    111.    195. 

!];hica£0  &  A.  R.  Co.  v.  Carlin-  Scholfield,   J.,   adds:    ''Municipal   cor- 

03  in.  App.  251,  aff'd  200  111.  porations  exercise  only  delegated  and 

;hmidt  v.  Indianapolis,  168  Ind.  limited  powers,  and,  in  the  absence  of 

)  N.  E.  Rep.  632;  Snouffer  v.  express  statutory   provisions   to   that 

Rapids  &  M.  R.  Co.,  118  Iowa,  effect,    courts   are    authorized    to   in- 

.athrop   V.    Morristown,    67   N.  dulge  in  no  presumptions  in  favor  of 

247;    Johnson   v.   Philadelphia,  the  validity  of  their  ordiaances.     If  in 

445;  Norfolk,  P.  &  N.  N.  Co.  conformity  with  the  express  or  neces- 

folk,   105  Va.  139.    Unless  the  sarily   implied   grant  of   the   charter, 

ice  is  on  its  face  palpably  un-  they  are  valid ;  otherwise  not." 
kble,  it  will  be  pi;esumed  to  be        '  Burnett   v.   Craig,   30   Ala.    135; 

hie.      Miller    v.    Birmingham,  Moses  v.  Mobile,  52  Ala.    198;    For- 
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But  if  a  private  property  right  of  the  person  aggrieved,  or  any  civ3 

right  which  is  guaranteed  by  the  constitution  or  by  statute,  will  be 
affected   by   the    enforcement   of    the    ordinance,   and   the  party 

aggrieved  has  no  other  adequate  remedy  for  the  prevention  of  ir- 
reparable injury,  the  courts  sustain  the  right  to  relief  by  injunction.^ 

cheimer  v.  Mobile,  84  Ala.  126;  Old  City  of  New  York  v.  Winebuzgh  Ad- 
Dominion  Tel.  Co.  V.  Powers,  140  Ala.  vertising  Co.,  122  N.  Y.  App.  Div. 
220,  225;    Brown  v.  Birmingham,  140  748. 

Ala.  590;    Denver  v.  Beede,  25  Colo.         »  Page  v.   Baltimore,  34  Md.  558; 

172;    Olympic  Club  Assoc,  v.  Speer,  Baltimore   v.    Radecke,   49   Md.  217, 

29  Colo.  158;   Dunham  v.  New  Britain,  232;   Baltimore  v,  Scharf,  54  Md.  499; 

55  Conn.  378;  Gault  v.  Wallis,  53  Ga.  Deems  v.  Baltimore,  80  Md.  164. 
675;    Phillips  v.  Stone  Mountain,  61         Under  the  principles  stated  in  the 

Ga.  386;    Garrison  v.  Atlanta,  68  Ga.  text   injunctive   relief  has  been  held 

64;    Pope  v.  Savannah,   74  Ga.  365;  to  have  been  properly  granted  under 

Moultrie  V.   Patterson,    109  Ga.   370;  a    great    variety     of    circumstances, 

Yates  V.  Batavia,  79  111.  500 ;    Poyer  some  of  which  are  noted  herein. 
V.  Des  Plaines,  123  111.   Ill;    Chicago         Use    of   real    property.     Ordinance 

Public  Stock  Exchange  v.  McClaughry,  prohibiting    slaughter-houses,    except 

148  111.  372;  Chicago,  B.  &  Q.  R.  Co.,  witliin  prescribed  limits,  without  con- 

V.   Ottawa,    148    111.    397;     Dolton   v.  sent  of  council;    Barthet  v.  New  Or- 

Dolton,  201  111.  155,  165;    Klinesmith  leans,  24  Fed.  Rep.  563.     Ordinance 

v.  Harrison,  18  111.  App.  467;    Skakel  affecting    right    to    maintain    market 

V.  Roche,  27  111.  App.  423;    Brown  v.  house;    Quintini  v.  Bay  St.  Louis,  64 

Catlettsburg,    11     Bush    (Ky.),    435;  Miss.   483;   Guillotte  v.  New  Orleans, 

Ludlow  &  C.  Coal  Co.  v.  Ludlow,  102  12  La.  An.  432.     Ordinance  prohibit- 

Ky.  354;   West  v.  Mayor,  &c.  of  New  ing  cemetery  within  city  limits ;  Austin 

York,  10  Paige  (N.  Y.),  539;  Marvin  v.   Austin    City   Cemetery   A£»oc.,  87 

Safe  Co.  V.  Mayor,  &c.  of  New  York,  Tex.   330.     Wrongful   enforcement  of 

38  Hun  (N.   Y.),   146;  Coykcndall  v.  fire   limit   ordinance   against   railroad 

Hood,  36  N.  Y.  App.  Div.  558 ;  Cohen  depot  buildings ;  Montgomery  v.  Louis- 

V.  Goldsboro,  77  N.  Car.  2;   St.  Peters  ville  &  X.  R.  Co.,  84  Ala.  127.     Ordi- 

p]piscopal  Church  v.  Washington,  109  nance  requiring  consents  of  adjoining 

N.   Car.   21;     Wade   v.   Nunnelly,    19  owners    to    alteration     of     buildings; 

Tex.  Civ.  App.  256.     See  also  ifine  v.  Wood  v.  Chicago,  205  lU.  70.     Ordi- 

New  Haven,  40  Conn.  478;    State  v.  nance    declaring    building    to    be    a 

Wood,    155    Mo.    426;     Morris   Canal  nuisance;     Boyd    v.    Frankfort,    117 

Bank  Co.  v.  Jersey  City,  12  N.  J.  En.  Ky.  199. 

252;    Jersey  City  v.  limbeck,  31  N.         Abutting    owners.      Ordinance    for 

J.  Eq.  255,  268.     See   Index,  Equity;  improvement  of  street;    Dennison  ». 

Injunction;  Public  Utilities.  Kansas  City,  95  Mo.  416.     Ordinanee 

A  person  who  is  in  prison  or  de-  assessing    cost    of    sewer;      Harper's 

tained  for  an   alleged   violation   of  a  Appeal,   109    Pa.    9.     Ordinance    for 

void  ordinance  is  entitled  to  be  dis-  paving  street;   Holland  v.  Baltimore, 

charged  on  habeas  corpus.     In  re  Van  11  Md.   186;    Baltimore  v.  Scharf,  54 

Tuyl,  71  Ivan.  659,  664.  Md.  499.     Street  opening  ordinance; 

As  a  general  nile,  an  injunction  will  Page  v.  Baltimore,  34  Md.  558.     Or- 

not  lie  at  the  instance  of  the  city  to  dinance   regulating   use   of  streets  at 

enforce  a  municipal  ordinance  unless  suit  of  person  irpetrievably  and  spe- 

the  act  sought  to  be  enjoined,  besides  cially  injured  sustained;  Cacero  Lum- 

being  a  violation  of  the  ordinance,  is  bcr  Co.  v.  Cicero,  176  111.  9. 
in  fact  a  nuisance.     New  Rochelle  v.        License    and    occupation    taxes    on 

Lang,  75  Hun  (N.  Y.),  008;    Mt.  Ver-  businesses.     Southern   Express  Co.  v. 

non  V.  Soeley,  74  N.  Y.  App.  Div.  50.  Ensley,  116  Fed.  Rep.  756;   Hutchin- 

See  also  Hudson  v.  Tlionie,  7  Paige  son  v.  Beckham,   118  Fed.  Rep.  399; 

(N.  Y.),  261 ;  Brockport  v.  Johnston,  Nashville,  C.  &  St.  L.  R.  Co.  v.  AttaDa, 

13  Abb.  N.  Cas.  (N.  Y.)  468.    But  the  118  Ala.  363;  Gould  v,  Atlanta.  55 Ga. 

legislature    has    the    power   to    confer  678;    Atlanta  v.  Jacobs,  125  Ga.  523. 

the  riglit  to  such  reme<Iy  on  the  city.  Ordinance  requiring  license  for  auto- 
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In  a  number  of  cases  the  prevention  of  a  mvltiplicUy  of  suits  has 
been  sustained  as  sufBcient  ground  for  granting  an  injunction  at  the 
instance  of  persons  whose  rights  are  impaired  by  it.* 

mobiles;   Chicago  v.  Banker,  112    111.    by    such    means.      It    declared    tliat 
App.  94.  where  it  is  manifest  that  a  prosecution 

Ordinances  affecting  railroad  and  and  arrest  are  threatened  for  an  al- 
other  franchises.  Cleveland  City  R.  leged  violation  of  city  ordinances  for 
Co.  V.  Cleveland,  94  Fed.  Rep.  385;  the  purpose  of  preventing  the  exercise 
Camden  Interstate  R.  Co.  v.  (Jatletts-  of  civil  rights  conferrea  by  law,  in- 
huT^f  129  Fed.  Rep.  421;  Mobile  v,  junction  is  a  proper  remedy  to  prevent 
Louisville  &  N.  R.  Co.,  84  Ala.  115;  mjury  to  the  party  thus  menaced. 
Montgomery  v.  Louisville  &  N.  R.  Co.,  An  action  in  the  nature  of  quo  war- 
84  Ami.  12/;  Platte  &  D.  Canal  &  ranto  asking  tliat  the  city  council  be 
Milling  Co.  v,  Lee,  2  Colo.  App.  184;  ousted  from  its  power  to  pass  the  al- 
Atlanta  v.  Gate  Gty  G.  L.  Co.,  71  Ga.  leged  ordinance  will  not  lie.  •  The 
106,  126;  Rushville  v.  RushviUe  Nat'l  remedy  is  to  resist  enforcement  of 
Ga8  Co.,  132  Ind.  575,  587;  Morris  the  ordinance,  or  by  quo  warranto 
Canal  &  B.  Co.  v.  Jersey  City,  12  N.  J.  against  persons  assuming  to  act  in 
Eq.  252;  Cape  May  &  S.  L.  R.  Co.  v.  an  official  capacity  by  virtue  of  the 
Cape  May,  35  N.  J.  Eq.  419;  North  ordinance.  State  v.  Newark,  67  Ohio 
Jersey  St.  R.  Co.  v.  So.  Orange,  58  St.  430. 
N.  J.  Eq.  83.  *  Hutcliinson  v.  Beckham,  118  Fed. 

Ordinances  regtHating  rates  and  fares.  Rep.  399 ;  Foyer  v.  Des  Plaines,  123 
Cleveland  v.  Cleveland  City  R.  Co.,  111.  HI;  Cliicago  v.  Collins,  175  111. 
194U.  S.  517;  Los  Angeles  City  Water  445,  451;  Wilkie  v.  Chicago,  188  IlL 
Co.  r.  Los  Angeles,  88  Fed.  Rep.  720;  444;  Davis  v.  Fasig,  128  Ind.  271; 
Osark-Bell  Tel.  Co.  v.  Springfield,  140  Rushville  v.  Rushville  Nat'l  Gas  Co., 
Fed.  Rep.  666.  See  further  as  to  the  132  Ind.  575,  587;  Newport  v.  New- 
provinoe  of  the  court  and  its  jurisdic-  port  &  C.  Bridge  Co.,  90  Ky.  193; 
tion  over  statutes  and  ordinances  South  Covington  &  C.  St.  R.  Co.  v. 
regulating  rates  and  fares,  post^  Chap-  Berry,  93  Ky.  43 ;  Sylvester  Coal  Co. 
ter  on  Public  Utilities.  v.  St.  Louis,  130  Mo.  323. 

Injunction  sustained  against  revoca-  In  Chicago  v.  Collins,  175  III.  445, 
tion  of  permit  for  boiler;  Baltimore  451,  an  action  was  brought  by  three 
v.  Radecke,  49  Md.  217,  232;  also  huiidrcd  and  seventy-three  residents  and 
agaimft  destruction  of  inspected  milk ;  tax,  payers,  alleging  that  they  were 
I^ms  V.  Baltimore,  80  Md.  164.  all  owners  of  bicycles,  to  restrain  the 
"The  mere  fact  that  an  act  is  criminal  enforcement  of  an  ordinance  alleged 
does  not  divest  the  jurisdiction  of  to  impose  a  void  wheelmen's  tax.  It 
equity  to  prevent  it  by  injunction,  if  was  held  that  the  danger  of  a  multi- 
it  oe  also  a  violation  of  property  rights,  plicity  ol  suits  existed  and  that  the 
and  the  party  aggrieved  has  no  other  court  had  jurisdiction  to  enjoin  en- 
ade<|uate  remedy  for  the  prevention  forcement.  In  Wilkie  v.  Chicago,  188 
of  irreparable  injury,  which  will  re-  111.  444,  it  was  held  that  a  suit  by  a 
suit  from  the  failure  of  a  court  of  law  number  of  plumbers  to  test  the  validity 
to  redress  such  rights."  Mobile  v.  of  a  licensing  ordinance  was  properly 
Louisville  &  N.  R.  Co.,  84  Ala.  .115,  brought  to  prevent  a  multiplicity  of 
126.  actions.     In  Third  Avenue  R.  Co.  v. 

In  Atlanta  v.  Gate  City  Gas  Light  Mayor,  &c.  of  New  York,  54  N.  Y. 
Co.,  71  Ga.  106,  where  a  suit  was  150,  an  action  was  brought  to  restrain 
brought  to^  restrain  the  enforcement  the  defendants  from  prosecuting  more 
of  a  municipal  ordinance  affecting  the  than  one  of  seventy-seven  actions  to 
franchise  of  the  gas  light  company  to  recover  penalties  for  violation  of  a 
lav  gas  mains,  the  court  held  that  municipal  ordinance  until  one  of  such 
while  equity  would  not  interfere  by  actions  could  be  finally  heard  and  de- 
injunction  with  the  prosecution  of  a  termined.  It  was  held  that  an  in- 
cruninal  proceeding  not  touching  the  junction  would  lie. 
enjoyment  of  property,  it  would  do  But  in  Alabama  it  has  been  said 
so  where  it  was  evident  that  private  that  a  multiplicity  of  prosecutions 
property  and  civil  rights  were  invaded   for  violations  of  an  ordinance  will  not 
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ve   equity   jurisdiction.     Brown   v.  In  Gould  v.  Atlanta,  55  Ga.  678,  the 

inninj^ham,  140  Ala.  590,  600;    Old  court  sustained  an  injunction  against 

Dominion  Tel.  Co.  v.  Powers,  140  Ala.  the  enforcement  of  an  illegal  orduanoe 

220.     But  in  a  suit  for  an  injunction  imposing  a  tax  on  occupations  wboi 

a  court  of  eauity  cannot  determine  it  was  snown  that  the  ordinance  sub- 

whether  a  valid  ordinance  has  been  jected  the  party  to  numerous  suooes- 

violated.      It    can    mereljr   determine  sive  levies  with  large  fines;   that  the 

whether    the    ordinance    is    valid    or  local  authorities  threatened  the  repeti- 

void.    Chicago  v,  Collins,  175  111.  445,  tion  of  a  levy  and  that  laige  busuesB 

451 ;    Davis  v,  Fasig,   128  Ind.  271 ;  interests  were  endangered. 
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§  660.  Subject  outlined.  —  We  have  already  discussed  the  gen- 
eral nature  and  scope  of  the  police  power  of  the  State  and  the  limi- 
tations thereon.^  The  natural  and  appropriate,  although  not  the 
exclusive,  function  of  ordinances  is  in  legislation  by  the  people  of  the 
locality,  or  their  duly  constituted  representatives,  for  the  conduct  or 
government  of  the  municipality  and  its  inhabitants.'  Such  legisla- 
tion usually  relates  to  the  exercise  of  the  police  power  delegated  to 
the  municipality  by  the  legislature,  and  is  the  means  by  which  the 
municipnh'tv  exercises  the  powers  of  restraint  over  the  inhabitants 
and  the  use  of  property  within  the  territorial  limits,  which  are  con- 
fided to  the  municipal  government  for  the  general  good  of  the  city 
and  its  inhabitants.  The  suppression  of  nuisances,  the  preservation 
of  the  public  health,  th.e  prevention  of  fires,  the  regulation  of  trades 
and  occupations  and  of  the  use  and  storage  of  dangerous  articles, 
the  establishment  and  control  of  markets,  the  suppression  of  dis- 
orderly conduct  and  breaches  of  the  peace  and  other  similar 
matters,  when  regulated,  controlled,  or  directed  by  ordinances,  are 
the  result  of  the  exercise  by  the  municipality  of  the  police  power  of 
the  State  under  a  delegation  thereof  by  statute  or  by  charter.  The 
limitations  of  the  police  power  have  never  been  defined,  and  it  is 
probable  that  no  general  limit  can  be  placed  upon  it  other  than 
the  requirement  that  its  exercise  must  be  confined  to  those  matters 
which  have  a  real  and  substantial  relation  to  the  public  welfare. 
In  this  chapter  we  shall  discuss  the  power  of  the  municipality  to 
legislate  concerning  particular  matters  in  the  exercise  of  the  police 
power  delegated  to  it  by  the  State,  and  in  the  treatment  of  the 
different  subjects  concerning  which  legislation  has  been  had,  the 
limitations  of  the  police  power  in  regard  to  the  matters  discussed 
will  appear  in  the  decisions  of  the  courts. 

Ordinances  relating  to  the  Licensing,  Regvlaiion,  and  Taxing  of 

Trades  and  Occupations, 

§  661  (357).  Nature  of  License  Power.  —  Charters  not  unfr&- 
quently  confer  upon  the  corporation  the  power  "to  license  and 
regulate"  or  to  ''license,  regulate,  and  tax"  certain  avocations  and 
employments,  and  to  "tax  and  restrain"  or  "prohibit"  exhibitions, 
shows,  places  of  amusement,  and  the  like;  and  unless  there  is  some 
specific  limitation  on  the  authority  of  the  legislature  in  this  respect, 
such  provisions  are  constitutional.'    Where,  by  the  charter  of  a  city, 

»  Ante,  §§  301.  302.  Ind.  15,  20,  quoting  text;    Bostick  r. 

*  Ante,  §§  570,  572.  State,  47  Ark.  126,  130;   Mount  Pleas- 

*  Coal- Float    v.    Jefferson ville,    112    ant  v.  Clutch,  6  Iowa,  546.     In  Mobile 
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the  power  to  license  a  particular  occupation  within  its  limits  is  given 
to  the  common  council,  such  power  involves  the  necessity  of  deter- 
mining with  reasonable  certainty  both  the  extent  and  duration  of 
the  license  and  the  sum  to  be  paid  therefor;  and  must  be  exercised 
by  the  common  council,  and  cannot  be  delegated  by  it,  in  whole  or 
in  part,  to  any  person  or  authority.*    Concerning  useful  trades  and 

V.  YuiUe,  3  Ala.  137,  it  was  determined  S.  Car.  318;  Van'Hook  v.  Selma,  70  Ala. 
that  there  was  nothing  in  the  Constitu-  361;  People  v.  MulhoUand,  82  N.  Y. 
tion  of  the  State  which  would  invalidate  324  (delivering  milk  from  vehicles^.  A 
a  grant  of  power  to  a  municipal  corpo-  power  to  **levy  a  license  tax  "  is  discre- 
lation  **to  license  bakers,  and  regulate  tionary  and  not  mandatory.  Under  it 
the  weight  and  price  of  bread,  and  to  pro-  a  city  may  abstain  from  taxing  any 
hibit  the  baking,  for  sale,  except  by  occupation.  New  Orleans  v..  MQl^,  38 
those  licensed."  Such  a  grant  of  power  La.  An.  820;  see  chapter  on  Taxation, 
does  not  unlawfully  interfere  with  the  'post;  ante,  §  276;  Kniper  v.  Louisville, 
right  of  citizens  to  pursue  their  lawful  7  Bush  (Ky.),  599. 
occupations.  In  Boston  v.  3chaffcr,  9  The  cases  show  some  diversity  of 
Pick.  (Mass.)  415,  it  was  decided  that  opinion  as  to  the  right  to  tax  particular 
it  is  competent  for  the  legislature  to  ernp^yrTierito  as  distinguished  from  prop- 
grant  a  city  or  town  power  to  require  erty;  but  the  correct  view,  it  is  sud- 
the  payment  of  monev  as  the  condition  mitted  by  the  author,  is  this :  Unless 
of  exercising  particular  employments,  specially  restrained  by  the  Constitution, 
^.  g*  givinj5  theatrical  or  other  exhibi-  the  legislature  may  provide  for  the  tax- 
tions.  This  is  not  in  the  nature  of  a  tax,  ing  of  an}r  occupation  or  trade,  and  may 
which  must  be  general,  but  of  an  excise  confer  this  power  upon  municipal  cor- 
on  special  vocations.  Approved,  Gin-  porations.  But.sucn  taxes  are  apt  to 
cinnati  r.  Bryson,  15  Ohio,  625;  New  be  inequitable,  and  the  principle  not 
Orieans  v.  Turpin  (auctioneers),  13  La.  free  from  danger  of  great  abuse.  Hence 
Ail.  56 ;  Municipality  v.  Dubois  (livery-  ordinances  of  this  character  ought  not 
stable  keeper),  10  La.  An.  56;  Charity  to  be  sustained,  unless  the  authority  be 
Hospital  r.  Stickney,  2  La.  An.  550;  expressly  or  otherwise  unequivocally 
Slaughter  v.  Commonwealth,  13  Gratt.  conferred.  Newton  v.  Atchison,  31  Kan. 
(Va.)  767;  Carroll  v.  Tuskaloosa,  12  151  (quoting  the  foregoing  with  ap- 
Ala.  173;  Merriam  v.  New  Orleans,  14  proval).  In  this  case  a  license  tax 
\a.  An.  318;  Wynne  v.  Wright,  1  Dev.  upon  merchants,  graduated  according 
i  B.  (N.  Car.)  Law,  19;  Savannah  v,  to  their  average  stock  on  hand,  was 
Hartridge,  8  Ga.  23;  Cincinnati  v.  Bry-  held  valid,  and  not  in  any  illegal  sense 
son,  15  Ohio,  625,  dissenting  opinion  of  double  taxation.  In  Tulloss  v.  Sedan, 
Burchard,  J.;  Collins  r.  Louisville,  2  B.  31  Kan.  165,  the  same  court  held  a 
L(Ky.)  134;  The  Germaniav.  State,    license   tax  upon  druggists,  which  was 


7  Md.  1;    Lucas  v.  Lottery  Com'rs,  11  much  larger  for  those  not  having  per- 

Gill  &  Johns.  (Md.)  506;  Sears  v.  West,  mits  to  sell    liquors   than    for    those 

1  Murph.  (N.  Oar.)  291 ;  People  v.  Thur-  haying  such  permits,  was  not  illegal  or 

ber,    13   111.    554,    .')57;    Savannah  v.  void. 

Cliariton,  36  Ga.  460.  Forbidding  driv-  »  Darling  r.  St.  Paul,  19  Minn.  389; 
ing  of  carts  without  license.  Who  are  State  v.  Glavin,  67  Conn.  29,  34,  citing 
cartmen?  Brooklyn  r.  Breslin,  57  N.  Y.  text;  Mt.  Clemens  v.  Sherbert,  122 
591;  post,  §  1411;  East  St.  LouLs  v.  Mich.  674.  Compare  this  case,  how- 
School  Trustees,  102  111.  489;  Wig-  ever,  with  Decorah  v.  Dunston,  38  Iowa, 
gins  Ferry  Co.  v.  East  St.  Louis,  102  111.  96,  in  which  it  was  held  that  where  an 
560  (the  Illinois  CJonstitution  of  1870  incorporated  town  had  the  power  to 
did  not  affect  the  power  of  the  legisla-  regulate  and  license  auction  sales,  &c., 
ture  in  regard  to  conferring  the  right  and  to  pass  all  ordinances  necessary  to 
upon  cities  to  require  licenses);  State  exercise  that  power,  an  ordinance  au- 
V.  Hayne,  4  S.  Car.  403 ;  State  v.  Colum-  thorizing  the  mayor  to  fix  the  amount 
bia,  6*8.  Car.  1 ;  Charleston  v.  Oliver,  16  of  the  license  within  a  specified  sum  was 
8.  Car.  49;  United  States  Distilling  Co.  held  not  to  be  invalid.  The  general 
r.  Chicago,  1 12  III.  19  (brewers  and  dis-  doctrine  on  the  subject  of  the  dilation 
tillers) ;    Information  against  Oliver,  21  of  municipal  powers  is  elsewhere  dis- 
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employmejits,  a  distinction  is  to  be  observed  between  the  power  to 
"license"  and  the  power  to  "tax."  In  such  cases  the  former  right, 
unless  such  appears  to  have  been  the  legislative  intent,  does  not 
give  the  authority  to  prohibit,  or  to  use  the  license  as  a  mode  of 
taxation  with  a  view  to  revenue,  but  a  reasonable  fee  for  the  license 
and  the  labor  attending  its  issue  may  be  charged.*  Respecting 
amusements y  exhibitions,  &c.,  the  authority  of  the  corporation  under 
the  power  to  license  has  been  regarded  as  greater  than  when  the 
same  word  is  employed  as  to  trades  and  occupations.*    Words  of 

cussed;  and  the  line  drawn  between  Y>e  proportioned  to  the  amount  of  businefs, 
duties  of  a  ministerial  and  executive  an  ordinance  varying  the  amount  ac- 
character  which  may  be  delegated,  cording  to  the  number  of  persons  em- 
and  legislative  or  discretionary  powers  ployed  was  held  lawful.  Ex  parte  Sato 
which  may  not  be  delegated,  see  In-  Li  Protti,  68  Cal.  635.  One  whotnui»- 
dex,  Delegation  of  Power.  An  ordinance  acts  business  both  as  a  whoUsole  and 
which  recjuired  the  recommendation  of  retail  mercliant  may  be  required  to  take 
twelve  citizens  and  t-axpayers  in  the  out  licenses  in  each  capacity.  New 
block  where  it  was  proposed  to  cstab-  Orleans  t;.  Koen,  38  La.  An.  328. 
lish  a  laundry f  before  the  autliorities  *  Ash  v.  People,  11  Mich.  347;  an/f, 
should  issue  a  license  tlierefor,  held  §  115;  Youneblood  v.  Sexton  (dLstino 
illegal.  In  re  Quong  Woo,  13  Fed.  Rep.  tion  between  license  and  taxation),  32 
229;  supra,  §  589,  and  note;  anU,  Mich.  406;  St.  Paul  r.  Tredeger,  25 
§  244;  post,  §§  1236, 1447.  Minn.  248;  Ex  parte  Ackerman,  6  Cal. 

»  State  V.  Bean,  91  X.  Car.  554  App.  5;  91  Pac.  Rep.  429;  WcUs  r.  Tor- 
(quoting  text,  and  holding  that  a  power  rey,  144  Mich.  689;  St.  Paul  v.  Tre- 
tolicense  the  carrying  on  of  trades.  &c.,  dcger,  25  Minn.  248,  approving  text; 
is  a  police  power,  and  does  not  confer  Bennett  v.  People,  30  111.  389;  East  St. 
power  to  use  the  license  as  a  mode  of  Louis  v.  Wchrung,  46  111.  392;  Savan- 
raising  revenue);  Van  Hook  v.  Selma,  nah  v.  Charlton,  36  Ga.  460;  Darling  v. 
70  Ala.  361,  364,  quoting  text;  Fort  St.  Paul,  19  Minn.  389,  citing  text; 
Smith  V.  Ayers,  43  Ark.  82;  Brewster  post,  chap,  xxvii.  Power  "to  exact  li- 
V.  Pine  Bluff,  70  Ark.  28;  New  Haven  cense  money"  and  "to  regulate"  the 
V.  New  Haven  Water  Co.,  44  Conn.  105,  sale  of  liquors  held  not  to  confer  power 
108;  State  v.  Glavin,  67  Conn.  29,  34;  to  prohibit  the  sale  thereof.  Sweet  p. 
Ottumwa  V.  Zekind,  95  Iowa,  622.  626,  Wabash,  41  Ind.  7;  Essex  Freehokien 
citing  text;  Commonwealth  v.  Plaistcd,  v.  Barber,  18  N.  J.  L.  64;  Carroll  ». 
148  Mass.  375,  382,  citing  text;  Chad-  Tuskaloosa,  12  Ala.  N.  8.  173;  Greens- 
dock  V.  Day,  75  Mich.  527;  Sa^naw  v.  boro  t*.  Mullins,  13  Ala.  n.  s.  341;  Lucas 
Saginaw  Circuit  Judge,  106  Midi.  32;  v.  Lottery  Com'rs,  11  Gill  &  Johns. 
St.  Paul  V.  Dow,  37  Minn.  20,  22,  cit-  (Md.)  506;  Charleston  v.  Ahrens,  4 
ing  text;  Jackson  v.  Ne^-man,  59  Miss.  Strob.  (S.  Car.)  241 ;  Kip  v,  Paterson,  26 
385;  Pitts  v.  Vicksburg,  72  Miss.  181;  N.  J.  L.  298;  Portland  v.  O'Neill,  1 
Benson  v,  Hoboken,  33  N.  J.  L.  280;  Orcg.  218;  Bennett  v.  Birmingham,  31 
New  York  v.  Second  Ave.  R.  Co.,  32  Pa.  St.  15;  Commonwealth  v.  Stodder, 
N.  Y.  261;  New  York  r.  Hexamer,  59  2  Cush.  (Mass.)  562;  Day  tr.  Green,  4 
N.  Y.  App.  Div.  4,  0;  Buffalo  v.  Hill.  Cush.  (Mass.)  433;  Dunham  v,  Ro- 
79  N.  Y.  App.  Div.  402.  404.  Sec  also  Chester,  5  Cow.  (X.  Y.)  462;  Lawrence- 
Welch   V.    Hotchkiss,    39   Conn.    140;   burg  r.  Wuest,  16  Ind.  337;  Cheny  r. 


brinck    v.    Long    Branch    Com'rs,    42  39  Conn.  140;  post,  §  727,  note. 
N.  J.   L.  364.     Compare  Flanagan   v.        The  police  power  extends  merely  to 

Plainfield,  44  N.  J.  L.   118:    Clark  r.  the  regulation  of  those  matters  that 

New  Brunswick,  43  N.  J.  L.  118.  Where  are  confided  by  the  legislature  to  the 

a  charter  provided  that  licenses  should  municipal  corporation  for  that  purpose, 
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this  character,  however,  do  not  always  have  exactly  the  same  mean- 
ing, and  the  intention  of  the  legislature  in  using  them  must  often  l>e 
gathered  from  the  whole  charter  and  the  general  legislation  of  the 
State  respecting  the  subject  matter. 

§  662  (358).  Same  Subject;  Befi^ulation  of  OccupationB.  —  In  har- 
mony with  the  foregoing  principles,  it  has  been  held  that,  under 
authority  "to  license  and  regtdate"  draymen,  &c.,  a  umnicipal  cor- 
poration may,  by  ordinance,  require  a  license  to  be  first  taken  out, 
and  charge  a  reasonable  sum  for  issuing  the  same  and  keeping  the 
necessary  record,  but  cannot,  by  virtiie  of  this  authority,  without 
more^  levy  a  tax  upon  the  occupation  itself;  and,  under  the  power  to 

induding  the  power  to  exact  reasonable  (Emporia  v.  Volmer,  12  Kan.  622, 630), 

fees,  not  for  ^e  purpose  of  revenue,  held  not  to  be  synonymous  with  the 

but  only  as  incidental  to  the  power  of  word  "prohibit"  or  ''suppress."     Ap- 

regulation.     The  potver  of  taxation  is  proving  text.     Frank,   In  re,  52  Cal. 

exerted  in  order  to  compel  citizens  and  606;  Hudson  v.  Hoboken,  41  N.  J.  L. 

property  owners  to  contribute  to  the  71.    A  power  "to  n^pulate"  victualling 

support  of  the  niunicipal  government,  houses  held  to  include  the  power  to 

Per  Pitney,  J.,  in  Fielders  v.   North  license  them.    St.  Johnsbury  v.  Thomp- 

Jenej  St.  R.  Co.,  68  N.  J.  L.  343,  357,  son,  59  Vt.  300. 
citing  text.  One  who  sells  his  own  goods  at  public 

Power**  to  regulate  the  sale  of  meat,"  auction,  as  well  as  one  who  sells  an- 

Ac,  held  to  authorize  a  city  to  require  other's,  is  an  **  auctioneer,"  allowing  the 

that  a  license  shall  be  obtained  for  the  common  council  of  any  municipality  to 

seUing  of  meat,  &c,    Kinsley  v,  Chicago,  require  a  license,  &c.    Goslien  v.  K!ern, 

124  IB.  359.  63  Ind.  468.    The  power  thus  conferred 

Distinction    between    taxation   and  on  a  common  council  is  in  the  nature  of 

police  regidaium  well  stated  by  Depue,  a  police  regulation.     lb. 
J.,  in  State  v.  Hoboken,  33  N.  J.  L.  280;         The  provision  of  the  constitution  of 

Commonwealth  v,  Markiiam,  7   Bush  Alabama^  which  declares  tliat  the  gen- 

(Ky.),  486;  State  v.  Cassidy,  22  Minn,  eral  assembly  shall  not  have  power  to 

312;  post,  §  1408;  see  also  Kip  v.  Fat-  authorize  a  municipal  corporation  to 

eraoii,  26  N.  J.  L.  298;  New  York  v.  pass  any  laws  inconsistent  with  the 

Second  Avenue  R.  Co.,  32  N.  Y.  261;  ceneral   laws  of  the  State,  does  not 

33  N.  Y.  42,  distinguished  and  ques-  limit  the  grant  of  police  powers  to  such 

tioned  in  Frankford  &  P.  P.  R.  (Jo.  v.  corporation,  nor  inhibit  a  grant  of  the 

I%iladelphia,  58  Pa.  St.  119;  Johnson  power  to  prohibit  the  sale  of  spirituous 

p.  Philaaelphia,  60  Pa.  St.  445;  Essex  liquors,  thouj^h  the  general  statutes  only 

Freeholders  v.  Barber,  18  N.  J.  L.  64.  provide  for  licensing  and  regulating  the 

Difference  between  tax  and  a  license  to  traffic.    Ex  parte  Cowert,  92  Ala.  94. 
exercise  particular  callings  upon  mak-         The  di^crcnce  between  "  regulation  " 

inf   pecuniary  compensation    for    the  and  ** prohibition"  of  an  occupation  is 

pnvii^e.    People  v.  Thurher,    13   111.  discussed  in   Butte  v.   Paltro\'ich,  30 

554;  Mount  Carmel  v.  Wabash  Co.,  50  Mont.   18,  which   holds  that  an  ordi- 

ni.  69;    Kniper  v.  Louisville,  7  Bush  nance   fixing   the   hours  of  dofdng  of 

(Ky.),  599.  Smith  v.  Madison,  7  Ind.  pawnshops  is  not  a  prohibition  of  the 

86,  so  far  as  it  holds  that  authority  business,  but  a  regulation  of  it,  is  not 

'*to  suppress   and    restrain"    bowling  unreasonable,  and   does   not  deny   to 

saloons  confers  the  power  to  license  those  affected  the  ec|ual  protection  of 

and  tax  them,  cannot,  as  it  seems  to  us,  the  law.  Horse-races  in  inclosed  grounds 

be  sustained.    Columbia  v.  Beasley,  1  are  within  the  meaning  of  a  statute  giv- 

Humph.  (Tenn.)  240,  holds  that  power  ing  power  to  license  and  regulate  **the- 

in  a  cnarter  to  regulate  and  restrain  tip-  atrical  and  other  exhibitions,  shows,  and 

pling-houses  did  not  confer  the  power  amusements."  Webber  v.  Chicago,  148 

to  tax   them.     The  word  ** restrain"  111.  313. 
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regidaie,  it  may  make  proper  police  regulations  as  to  the  mode  in 
which  the  employment  shall  be  exercised.* 

'  Cincinnati  v.  Bryson,  15  Ohio,  625.  poses,  prescribe  the  limits  of  municipal 

See  also  St.  Paul  v,  Dow,  37  Minn.  20,  bodies,  enlai^ng  or  contracting  them 

22,  citing  text.     As  to  correctness  of  at  pleasure,  and  give  them  power  to 

application  of  the  princif^le  of  law  to  pass  ordinances  to  prevent  nuisances 

the  facts,  quare.    Consult,  in  connection  beyond  their  boundaries.    Thus  a  pack- 

with  the  above  case,  Mays  V.Cincinnati,  ing  house  which  has  been  licensed  by 

1  Oliio  St.  268 ;    with  which  compare  the  town  where  it  is  located,  but  within 

Cincinnati   v.    Huckingliam,    10   ()hio,  one  mile  of  the  cr>r7)ora/e  limits  of  a  city , 

257;  and  see  cases  cited  mipra,  §  661;  does  not  exempt  the  same  from  an  or- 

Mays  V.  Cincinnati,  supra,  cited  by  Cor-  dinance  of  tliat  city  requiring  it  to  be 

nelly  J.,  in  St.  Paul  v.  Tredeger,  25  Minn,  licensed  by  that  municipality.   The  per- 

248;    The  Laundry  License  Case,  22  son  using  the  establishment  is  liable 

Fed.  Rep.  701;    Marmet  v.  State,  45  to  be  chai^^ed  a  license  by  both  the 

Ohio  St.  63;    Fort  Smith  v.  Ayers,  43  town  and  city.    Chicago  ^kcking  Co. 

Ark.  82;  Russellville  v.  White,  41  Ark.  v.   Chicago.  88   111.  22L     See   Index, 

485.    An  act  to  regulate  and  license  the  Boundaries;  Charter, 
keeping  of  dogs  was  regarded  as  an  ex-         In  Ash  v.  People,  11  Mich.  347,  it 

ercisc  of  the  police,  and  not  the  taxing  appeared  that,  h}r  its  charter,  authority 

power  of  the  State,  and  not  to  be  within  was  given  to  a  city  to  erect,  establish, 

the  constitutional  provision  requiring  and    regulate    markets    and    market- 

uniformiiy  of  taxation.    Carter  v.  Dow,  places,    and    to   license   and    regulate 

16  Wis.  298;  Tenney  v,  Lenz,  lb.  566.  butchers  and  shop-keepers  at  any  other 

In  the  case  last  cited,  Paine,  J.,  ob-  place  in  the  city,  for  the  sale  of  meats, 

serves:  '' We  cannot  absent  to  the  posi-  &c.,  and  to  authorize  the  mayor  to 

tion  that,  if  the  sum  required  for  a  grant  such  licenses  and  to  prescnbe  the 

license  exceeds  the  expense  of  issuing  sum  of  money  to  be  paid  into  the  treas- 

it,    the   act   transcends   the   licensing  ury  of  the  city  therefor.    An  ordinance 

power,  and  imposes  a  tax.    By  such  a  prohibiting  the  keeping  of  meat-shops 

theoiy  the  police  power  would  be  shorn  outside  of  the  public  markets  without 

of    all    efficiency.  .  .  .  We    have    no  a  license,  and  requiring  the  payment  of 

doubt,  therefore,  that  the  legislature  a  license  fee  of  five  dollars,  was  sub- 

may,  in  regulating  any  matter  that  is  tained,  although  the  amount  exceeded 

a  proper  subject  of  the  police  power,  the  expense  of  making  and  registering 

impose  such  sums  for  licenses  as  will  the  license.    The  couit  denied  that  the 

operate  as  partial  restrictions  upon  the  fee  demanded  was  a  tax,  and  r^^rdfKi 

business,  or  upon  the  keeping  of  the  it  as  but  a  reasonable  compensation  for 

particular  kinds  of  property  regulated.''  the  additional   expense  of  municipal 

See  also  Fire  Department  v.  Ilelfen-  supervision  over  the  business  at  the 

stein,  16  Wis.  136.     Special  constitu-  place  licensed.    Approved  and  followed 

tional  provisions  in  reference  to  taxa-  m  Buffalo  v.  Hill,  79  N.  Y.  App.  Div. 

t  ion  have  been  held  to  liave  no  reference  402. 

to  license  taxes.  Leavenworth  v.  Booth,         A  ferry  license  fee  of  fifty  dollars  was 

15  Kan.  627,  635,  636;    Anderson  v.  held  not  to  be  a  toor,  within  the  meaning 

Kerns  Drain.  Co.,  14  Ind.  199;   Bright  of  the  term,  as  used  in  the  Constitution 

V.  McCullough,  27  Ind.  223, 232;  People  of  Michigan  and  the  charter  of  the  city 

r.  Coleman,  4  Cal.  46.  of  Detroit.    Chilverst?.  People,  11  Mich. 

The  law  recognizes  property  in  dogs,  43 ;  ante,  J  276.    "The  power  to  license 

and   a   city    ordinance    requiring   the  and  regulate  carries  with  it  the  right  to  * 

owner  of  su(;h  property  to  obtain  a  require  the  payment  of  a  [reasonable]  ' 

license  to  keep  tne  same,  and  subject-  sum  in  consideration  of  the  license.    ! 

ing  him  to  arrest,  fine,  and  impnson-  Per  Wright,  J.,  in  State  v,  Herod,  29 

ment  for  not  procuring  such  license,  is  Iowa,  123.    Whenever  a  municipal  cor- 

invalid.     Washington  v.  Meigs,  1  Mc-  poration  is  authorized  to  make  bylaws 

Arthur,  53;    Harrin^on  v.  Miles,   11  relative  to  a  given  subject,  and  to  le- 

Kan.  80.    See,  on  this  general  subject,  quire  of  those  who  desire  to  do  any  act 

State  V.  Cymis,  26  Ohio  St.  400 ;  Ward  or   transact   any   business   pertaining 

V.  State,  48  Ala.  161 ;  post,  $  724 ;  ante,  thereto   to  obtain  a  license  therefor, 

$  301.  the  reasonable  cost  of  granting  such 

The  legislature  may,  for  police  pur-  licenses  may  be  properly  chargea  to  the 
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§  663  (359).  Same  Subject.  —  So  authority  to  a  city  to  adopt 
rules  and  orders  "for  the  due  regulaiion  of  omnibuses,  stages,  &c.," 
was  held  not  to  authorize  the  adoption  of  an  ordinance  requiring  the 
payment  of  a  tax  or  duly  on  each  carriage  licensed,  varying  from  one 
to  twenty  dollars,  according  to  the  different  kinds  of  carriages,  and 
the  stands  occupied.  This  was  regarded  as  a  direct  tax  upon  the 
vehicle  used,  or  its  owner,  and  not  necessary  to  secure  the  objects  of 
the  above  grant  of  power  to  the  city.*  So  where,  under  an  act  au- 
thorizing the  trustees  of  a  village  corporation  to  make  ordinances 
**in  relation  to  hucksters,  and  for  the  good  government  of  the  vil- 
lage," it  was  held  that  an  ordinance  was  unauthorized  which  required  • 

persons  procuring  them,  although  the  its  ordinary  powers  of  local  government, 
power  to  do  so  is  not  expressly  eiven  in  pass  ordinances  requiring  a  street-rail- 
the  charter.  Welch  v.  Hotciikiss,  39  way  company  incorporated  by  legisla- 
Conn.  140.  Under  a  powder  to  'Micense,  turc,  and  having  its  rails  down  and  in 
tax,  regulate,  suppress,  and  prohibit  use  tlirou^h  the  streets  under  legisla- 
hawkers f  peddlers,  pawnbrokers,^  &c.,  a  tive  sanction,  to  make  its  tracks  con- 
city  may  grant  licenses  imposing  such  form  to  the  grade,  to  keep  in  repair  the 
conditions  and  burdens  as  it  sees  fit.  space  between  the  rails,  and  to  remove 
Ijaunder  V.  Chicago,  111  111.  291.  In  snow  and  the  like.  But  it  has  no  power 
lUiruri*  the  legislature  is  not  restricted  to  require  such  a  company  so  organized 
to  immoral  or  injurious  occupations  to  take  out  a  license  and  pay  license  fee 
in  authorizing  a  city  to  impose  license  as  a  means  of  taxation,  unless  power  is 
fees,  nor  is  a  p>ower  to  suppress  any  given  to  resort  to  licenses  ana  license 
business  necessary  in  order  to  warrant  fees  for  revenue  purposes.  A  provision 
the  exercise  of  a  power  to  license,  in  the  charter,  granting  power  **to 
Braun  r.  Chicago,  110  111.  186,  187;  license  and  regulate,"  does  not  author- 
posty  f  727,  note,  1408.  ize  the  exaction  of  license  fees  for  reve- 

'  Commonwealth  r.  Stodder,  2  Cush.  nue  purposes.  Power  to  license  when 
(Mass.)  562,  572;  distinguished  from  specially  given  in  a  charter  is  nevcr- 
Boston  V.  Schaffer.  9  Pick.  (Mass.)  415,  theless  a  police  power.  The  exaction  of 
as  to  licenses  for  theatrical  exhibitions,  license  fees  for  revenue  purposes  is  the 
Power  to  the  city  council  of  Charleston  exercise  of  the  power  of  taxation.  The 
to  make,  inier  alUif  ''such  ordinances  distinction  between  the  power  to  license 
respecting  streets,  carriages,  wagons,  as  a  police  regulation  and  the  same 
calls,  drays,  dec,  as  to  them  shall  seem  power  as  a  revenue  measure  is  of  the 
expedient  and  necessary,"  was  held  to  utmost  importance.  If  granted  with 
authorise  an  ordinance  requiring  all  a  view  to  revenue,  the  amount  of  tax, 
peraoDs  who  drive  for  hire  any^  cart,  if  not  limited  by  charter,  is  in  the  dis- 
dray,  wagon,  or  omnibus,  within  the  oretion  and  judgment  of  the  authori- 
city>  to  take  out  a  license,  and  to  re-  ties ;  if  given  as  a  police  power,  it  must 
quire  the  vehicle  to  be  numbered,  or  be  exercised  as  a  means  of  regulation 
on  failure  to  do  so  to  pay  ,  a  fine,  only,  and  cannot  be  used  as  a  source  of 
Cfiaileston  v.  Pepper,  1  Rich.  (S.  Car.)  revenue.  North  Hudson  R.  Co.  v,  Ho- 
Law,  364.  A  street-sprinklinj^  cart  is  a  boken,  41  N.  J.  L.  71;  New  York  v. 
'•public  vehicle"  on  which  a  license  tax  Second  Avenue  R.  Co.,  32  N.  Y.  261. 
is  properly  imposed.  St.  Ix)uis  r.  Wood-  Power  to  license,  tax,  and  regulate 
T%in,  4  Mot  App.  169.  A  similar  ordi-  horse  railroads,  hackney  carriages,  &c., 
nance,  imposing  annual  chaige  on  each  does  not  extend  to  taxation  of  private 
car  of  a  street-railway  company,  was  vehicles  used  by  a  merchant  or  manu- 
sustained  as  a  police  regulation.  Frank-  facturer.  St.  Louis  v.  Grove,  46  Mo. 
ford  A  Phila.  P.  R.  Co.  v.  Philadelpliia,  574.  Nor  does  power  to  license,  tax, 
58  Pa.  St.  119;  s.  p.  Johnson  v.  rhila-  and  regulate  authorize  the  grant  of  an 
delphia,  GO  Pa.  St.  445;  Allerton  v.  exc^tmve  right  to  nm  omnibuses  within 
Chiesgo,  6  Fed.  Rep.  555.  the  limits  of  the  city.    Logan  v.  Pyne, 

A  municipal  corporation  may,  under    43  Iowa,  524;  Snyder  v.  North  Law- 
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that  hucksters  should,  before  exercising  their  employment,  take  a 
license,  and  be  taxed  a  sum  varying  from  five  to  thirty  dollars.' 

§  664  (360).     Same  Subject.  —  On  the  other  hand,  the  power  to 

"license,  regulate,  and  restrain  amusements,"  it  was  admitted  or 

taken  for  granted,  would  authorize  an  ordinance  taxing,  or  requiring 

exhibitors  to  pay  a  specific  sum  for  the  privilege,  this  being  con- 

I  sidered  as  a  means  of  regulating  and  restraining  them.'    So  a  grant 

'of  power  to  a  city  or  town  to  license  exhibitions  "on  such  terms 

I  and  conditions  as  to  it  may  seem  just  and  reasonable,"  authorizes  it 

'  to  exact  money  for  the  license ;  it  is  not  confined  to  regulating  time 

and  place,  establishing  police  regulations,  &c.' 

§  665.  Scope  of  Power  to  regrulate.  —  An  authority  which  is 
frequently,  if  not  generally,  conferred  upon  municipal  corporations, 
is  the  power  to  regvlaie  occwpaiion^,  businesses,  and  other  maUen 
within  the  city.  This  power  is  sometimes  conferred  without  the  use 
of  any  other  or  qualifying  words,  but  it  is  also  frequently  conferred 
in  the  form  of  authority  to  regulate,  restrain,  and  license  or  other 
terms  of  similar  import.  Whether  the  power  be  conferred  simply 
as  power  "to  regulate,"  or  the  power  to  regulate  be  granted  in  con- 
junction with  other  powers  not  importing  an  absolute  prohibition, 
it  may  be  laid  down  as  a  general  rule,  subject  to  some  exceptions, 

rence  (hackney  coach,  what  is),  8  Kan.  impose  such  reasonable  conditioiu  and 

82.  limitations  as  it  sees  fit.     People  «. 

*  Dunham    v.    Rochester,    5    Cow.  Sawyer,    106  Mich.   428,   citing  text 

(N.  Y.)  462,  466.    See  further.  Index,  Where  a  charter  empowered  a  city  to 

Markets.  impose  a  license  tax  on  vehicles  for  hire 

Under   a    charter   authorizing   the  and  a  license  tax  on  occupations,  it  wis 

licensing  of  wagons,  &c.,  and  requiring  held  that  the  city  might  impose  a  lioeue 

owners  and  keepers  of  wagons,  &c.,  tax  on  vehicles  used  in  particular  oe- 

using  tliem  in  the  city,  to  take  out  a  cupations.     St.  Louis  v.  Weitid,  \30 

license,  all  hucksters,  gardeners,  dec,  Mo.  600. 

who  are  not  residents  and  taxpayers  of  '  Hodges  v.   Nashville,  2   Humph. 

other  towns,  mav  be  compelled  to  take  (Tenn.)  61.    See  also  Carter  v.  Dow,  16 

out  a  license.    Prommer  v.  Richmond,  Wis.  298;    Tenney  v.  Lens,   lb,  566. 

31  Gratt.  646.    A  city  has  no  right  to  Speaking  of  this  subject,  Mr.  Jurtiee 

require  thai   persons  owning  vehicles  Cooley  expresses  it  as  his  opinion  thsi 

for  hire  within  its  limits  and  who  have  where  the  right  to  impose  license  feet 

paid   their  city  licenses  shall   obtain  to  operate  as  a  restnction  upon  the 

from  the  city,  at  a  certain  fixed  and  business  or  thing  licensed  can  oe  fairiy 

exorbitant  price,  the  plates  which  an  deduced  from  tlie  taxing  power  ooo- 

ordinance  of  the  city  ha.s  prescribed  for  ferred  upon  the  corporation,  it  should 

the   convenient   identification    of   the  be  done,  rather  than  to  derive  the  fight 

vehicles.    Such  an  exaction  is  another  solely    from    the    power    to    regukte. 

license  in  disguise,  and  therefore  uncon-  Const.  Lim.  202,  note, 

stitutional.     Walker  v.  New  Orleans,  •  Boston  v.  Schaffer,  9  Pick.  (Maflu) 

31  La.  An.  828.  415;     distinguished    from    Gommoo- 

Power  to  regulate  haw^kcrs,  peddlers,  wealth  v.  Stodder,  2  Cush.  (Mass.)  562, 

&c.,  gives  the  corporation  auttiority  to  572. 
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hat  the  power  to  regulate  does  not  authorize  the  absolute  prohibi- 
ion  of  the  subject  matter  upon  which  the  authority  is  to  be  exercised ; 
Quch  depends  upon  the  nature  of  such  subject  matter  as  to  the  scope 
>f  the  power.*    In  the  exercise  of  the  power  to  regulate,  a  city  may 

'  Ex  parte  Reynolds,  87  Ala.  138;    defined  by  the  courts  in  construing 
?x  parte  Anniston,  90  Ala.  516;    Ex   statutes.    Power  granted  to  a  munici- 
oite  Sikes,  102  Ala.  173;  Memaugh  v.    pal   corporation  to  grant  licenses  to 
yriando,  41  Fla.  433 ;  Sweet  v,  Wabash,    retailers  of  liquors  and  to  regulate  them 
1   Ind.  7;    Minden  v.  Silverstein,  36    does   not   confer   power   to    prohibit, 
A.  An.  912,  914;    State  v.  Mott,  61    either   directly,   or  by  a  prohibitory 
fd.  297,  309;   State  v.  Clarke,  54  Mo.    chaige  for  a  license.  Marion  t7.  Chandler, 
7;   McConvill  v.  Jersey  City,  39  N.  J.    6  Ala.  899;   Ex  parte  Burnett,  30  Ala. 
s.  38;  Thousand  Island  Park  Assoc,  t;.    461.     In  Joseph  v.  Randolph,  71  Ala. 
^lcker,  173  N.  Y.  203;    Peace  v.  Mc-    499,    it    is    said:     *A    constitutional 
Ldoo,  110  N.  Y.  App.  Div.  13;   Bron-    right,    though   subject   to   regulation, 
on  V.  Oberlin,  41  Ohio  St.  476;    An-    cannot  be  impaired  or  destroyed,  under 
Ipbws  v.  State,  3  Heisk.  (Tenn.)  165,    the  device  or  guise  of  being  regulated.' 
81;  Ex  parte  Robinson,  30  Tex.  App.    To  regulate  the  sale  of  liciuor  implies, 
93;  Ex  parte  Patterson,  42  Tex.  Cnm.    ex  vi  termini  that  the  business  may  be 
lap.  256,  260;  Toronto  v.  Viigo,  App.    engaged  in  or  carried  on,  subject  to 
:;^.  [1896]  88;  in/ra,  §§666, 667.    Au-    established   rules   or   methods.      Pro- 
hority  to  regulate  a  lawful  trade  or    hibition  is  to  prevent  the  business  be- 
^usiness  or  other  non-injurious  subject    ing  engaged  in  or  carried  on,  entirely 
natter  implies  the  continued  existence    or  partially.     The  two  purposes  are 
4  the  thing  to  be  r^mlated.    State  v,    incongruous."     An  ordinance  enacted 
!3arke,  54  Mo.  17.     This  power  implies    under  the  power  to  regulate  merely  is 
hat  tne  subject  matter  is  lawful,  but    invalid,  if  the  suhatantial  effect  is  to 
hat  certain  restrictions  may  be  neces-    prohibit,  although  on  its  face  it  may 
ary  to  protect  the  public  welfare.    An-    purport  only  to  regulate.    Ex  parte  Pat- 
terson V.  Wellin^n,  40  Kan.  173,  180.    terson,  42  Tex.  Crim.  Rep.  256. 
¥here  the  busmeas  or  matter  to  be         Li^ht  is   thrown   upon   the  scope, 
egulated  is  one  which  is  or  has  become    meaning,  and  legal  effect  of  the  word 
langerous  to  health  or  safety  or  in-    "regulate''  by  the  numerous  decisions 
uncus  to  public  morals,  the  power  to    of  the  United  States  Supreme  Court 
i^gulate  may,  we  think,  include  the    construing  the  constitutional  power  of 
mwer  to  prohibit  where  the  municipal    Congress  "to  regulate"  interstate  and 
xiuncil   reasonably  deems  the  public    foreign  coinmerce  to  which  the  reader 
welfare  so  requires.    Following  out  the    is  referred,  including  the  Lottery  Cases. 
>rinciple  that  the  power  to  regulate         In  Chicago  v.  Netcher,  183  III.  104, 
ioes  not  imply  power  to  prohibit,  it    authority  was  conferred  upon  the  city 
laa  been  held  that  the  titles  of  statutes   by  statute  "to  regulate  the  sale  of  meats, 
w\dch  are  expressed  as  intended  "  to    poultry,  fish,  butter,  cheese,  lard,  vege- 
■egulate"  only  do  not  cover  a  prohibi-    tables,  and  all  other  provisions  and  to 
ion  of  the  matter  r^ulated  and  that    provide  for  the  place  and  manner  of  sell- 
;he8e  statutes  are  unconstitutional  for   mg  the  same."    Under  this  authority 
^aUure  to  express  the  subject  matter  in   the  city  adopted  an  ordinance  prohibit- 
ive tUle.    See  Miller  v.  Jones,  80  Ala.    ing  the  sale  of  these  articles  in  any 
J9;  Morgan  v.  State,  81  Ala.  72;  Yahn    store  where  dry-goods,  clothing,  jewelry, 
9.  Merritt,   117  Ala.  485;    Cantril  v,    and  drugs  were  sold.    The  court  held 
Sainer,  59  Iowa,  26;  People  v.  Gadway,    that  the  ordinance  was  invalid  as  an 
51  Mich.  285;    Matter  of  Hauck,  70    exercise  of  the  power  to  regulate.     It 
Mich.  396.    See  also  Ex  parte  Cowert,    construed    the    ordinance    as    directed 
)2  Ala.  94 ;    Index,  Constitutional  Pro-   against  department  stores,  and  intended 
ntions;  Tide.  to  prohibit  the  sale  of  meats  and  pro- 

In  Miller  v,  Jones,  80  Ala.  89,  96,  visions  in  department  stores,  and  as  such 
?lopton,  J.,  who  delivered  the  opinion  regarded  it  as  an  improper  exercise  of  the 
>f  the  court  said:  **  Regulate  and  pro-  police  power,  the  prohibition  being  made 
\ibit  have  different  and  distinct  mean-  without  any  reason  existing  for  an  exer- 
ngB,  whether  understood  in  their  ordi-  cise  of  the  police  power  in  that  respect.  ^ 
mry  and  common  signification,  or  as        The   grant   of   authority  to  muni- 
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exercise  all  reasonable  forms  of  restraint  over  the  thing  regulated  so 
long  as  it  stops  short  of  actual  prohibition.  To  regulate  is  to  govem 
by  or  subject  to  certain  rules  or  restrictions.  It  implies  a  power  of 
restriction  and  restraint  certainly  within  reasonable  limits  as  to  the 
manner  of  conducting  a  specified  business,*  and  also  as  to  the  build- 
ing or  erection  in  or  upon  which  the  business  is  to  be  conducted.' 
By  virtue  of  the  power  to  regulate  it  has  been  held  that  the  city 
council  may  by  ordinance  prohibit  the  carrying  on  of  a  business 
within  certain  specified  portions  of  the  city.'    By  virtue  of  a  similar 

cipal    corpomtions    is   frequently    ex-  contention    of   the    defendant,    said: 
pressed  by  the  words  ''to  regulate  and  ''The  use  of  the  word   'regulate'  in 
reatraln"     Sometimes  either  term   is  the  statute  is  not  confined  merely  to 
used   alone.      With    reference   to    t!ie  the  manner  in  which  the  businesB  of 
relative     meaning     of     these     tenns,  slaughtering    animals    is    carried   on. 
Walker,  J.,  said,  in  Cliicago  Packing  <&  To  regulate  implies  a  power  of  reguk- 
Provision  Co.  v.  Cliicago,  88  III.  221,  tion  and  restraint,  and  is  applied  in 
226:  ''The  word  'restrain'  is  not  more  the  charter  not  merely  to  the  'use'  of 
(comprehensive   than    'regulate.'     The  slaughter  houses  which   would  relate 
former  term   is   usually  employed   to  to  the  manner  of  conducting  the  bus- 
signify  to  hold  back,  to  curb,  to  hold  ness,  but  also  to  their  *  erection'  on 
in,  to  check,  to  prevent,  to  hinder,  and  the  one  liand  and  their  'continuance' 
to  that  extent  it  may  mean  to  govern,  on  the  other;    so  tliat  their  erection 
But  the   power  to   regulate  is  surely  in  the  first  instance  and  then  the  mode 
as  comprehensive  as  to  restrain,  and  and  manner  of  their  use  after  tliey  are 
would  seem  to  embrace  the  power  to  built,  and    necessarily    their   continu- 
employ  more  and  different  means.     It,  ance,  are  placed  under  the  n^gulating 
no  doubt,  embraces  the  power  to  re-  power  of  tne  municipal  authority.^  ll 
strain  by  the  same  methods  of  restraint,  would  be  a  very  narrow  and  technical 
and  if  a  license  may  be  required  as  a  construction  to  say  tliat  the  power  to 
means  of  restraint,  we  have  no  hesita-  reguLit«  the  erection  of  a  stuugbter- 
tion  in  saying  tliat  it  may  be  as  a  means  house  is  exhausted  in  prescribing  the 
of  regulation."     See  infra,  §  666.  form  of  material  of  its  erection,  and 

*  Cronin  v.  People,  82  N.  Y.  318,  has  no  reference  to  its  locality.    .\nd 

321,  cited  infra;    Rochester  v.  West,  the    construction    wholly    falls    when 

164  N.  Y.  510,  .513.  applied  to  the  'continuance*  of  aueh 

'  Cronin  v.  People,  82  N.  Y.  318,  a  structure  and  the  business  carried 

321 ;    Rochester  v.   West,   164  N.   Y.  on  within  it.     How  is  it  possible  to 

510,  513.  regulate    its    continuance    except   by 

'  Buffalo    V.    Webster,    10    Wend,  limiting  and  restricting  that  continu- 

100.  ance,  which  again  can  onlv  be  done 

In  Cronin  v.  People,  82  N.  Y.  318,  by  prohibiting  its  continue<l  existence, 
the  authority  conferred  upon  the  city  It  is  the  plain  purpose  of  the  statute 
by  its  charter  was  "<o  regulate  the  erec-  to  give  to  the  common  council  the 
lion,  use,  and  continuance  of  slaughter  right  to  fix  and  determine  the  limits  and 
houses  within  the  city."  An  oniinance  localities  within  which  new  slaughter- 
was  adopted  which  forbade  slaughter  houses  may  l>e  erects!  and  the  area* 
houses  within  certain  i)rescril)ed  limits  from  which  they  sluiU  be  excluded; 
siKicifically  named.  It  was  urged  that  to  direct  and  control  the  mode  and 
this  ordinance  was  prohibitorj'^  in  its  manner  of  using  those  so  erected  and 
natunv.  that  the  authority  conferred  those  already  existing  as  they  may 
did  not  authorize  prohibition,  and  that  deem  the  health  and  cleanlineas  of 
the  authority  to  regulate  could  not  the  city  require ;  and  to  prohibit  their 
be  const ruc<J  to  permit  a  total  pro-  continuance  whenever  and  wherever 
hibition  in  particular  an»^s  or  locali-  they  become  sources  of  danger  to  the 
ties.  It  was  held  that  the  ordinance  health  or  comfort  of  the  community." 
was  a  valid  exercise  of  the  power  Other  decisions  have  applied  a 
granted.     Finch,  J.,  in  overruling  the  similar    construction    to    the    power  i» 
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power  to  regulate,  it  has  been  held  that  it  is  within  the  authority  of 
the  common  council  reasonably  to  limit  the  manner  in  which  an  act 
[nay  be  done  by  prohibiting  one  or  more  methods.*    By  the  weight  of 

Y^^ujole,  and  show  that  the  term ''regu-  Ch.  App.  120.     Similarly  in  Dennehy 

late  "has  no  fixed  and  unvarying  mean-  v.  Chicago,   120  III.  627,  it  was  held 

ing,  and  that  it  may  imder  circum-  that  under  a  power ''to  license,  regulate, 

stances  include  the  power  of  partial  or  and    proliibit ''    sales    of    intoxicating 

total  prohibition  where  such  conclusion  liquor,   the   prohibition   need   not   be 

is  not  inconsistent  with  the  charter  or  total. 

statute    and    rests    upon    reasonable  ^  Under    the     power     to    govern, 

grounds:    Thus,  it  has  been  held  that  manage,' and  direct  the  piMic  parks, 

the  power  ''to  regulate  and  manage  the  city  council  has  authority  to  pro- 

tnarkeU"   authorizes  the  adoption   of  hibit  by  ordinance  the  use  of  bicycles 

in  ordinance  prohibiting  the  sale  of  therein.     Matter  of  Wright,  29  Hun 

merchandiBe  at  stores,  stalls,  and  places  (N.  Y.),  357. 

in  the  city  outside  of  the  market  house.  Under  the  fK>wer  to  reflate  the 
Ex  parte  Byrd,  84  Ala.  17.  The  power  running  of  railroad  cars  the  city  council 
to  "regulate"  livery  stables  authorizes  may  pro^i6t7  their  propulsion  by  steam, 
the  designation  of  the  places  where  Buffalo  &  N.  F.  K.  Co.  v,  Buffalo,  5 
they  may  thereafter  be  erected  and  Hill  (N.  Y.),  209.  Under  the  power 
the  prombition  of  their  erection  at  to  regidcUe  saloons,  the  city  council 
other  places.  State  v.  Beattie,  16  Mo.  may  ordain  that  they  shall  be  closed 
A.pp.  131.  Under  the  power  to  re^-  on  Sunday.  Richards  v.  Bayonne,  61 
late  the  sale  of  meatSj  <&c.,  the  city  N.  J.  L.  496.  See  also  Paul  v.  Glou- 
council  has  authority  to  prescribe  by  cester,  50  N.  J.  L.  585,  590;  Butte  v. 
ordinance  the  times  and  places  of  Paltrovich,  30  Mont.  18:  post,  §  672. 
sale  and  to  prohibit  the  sale  of  them  The  power  to  regulate  the  city  streeta 
elsewhere.  Jacksonville  v.  Ledwith,  26  has  been  held  to  include  the  vower  to 
FTa.  163.  In  People  v.  Pratt,  129  N.  Y.  control  them,  —  the  ..  control  oein^  a 
58,  72,  where  the  authority  conferred  necessary  incident  of  regulation, 
upon  a  city  was  "to  regulate  the  {mrioZ  Chicago  Dock  Co.  v.  Garrity,  115  111. 
if  the  dead"  Earl,  J.,  dehvering  the  155.  The  power  to  regulate  the  use  of 
opinion  of  the  court,  said :  "Under  the  the  streets  of  a  city  imphes  the  power  to 
power  to  n^ulate,  the  common  council  prohibit  the  use  of  them  under  certain 
could  prohioit  the  burial  of  the  dead  circumstances.  Attorney-General  v. 
within  the  city  limits."  This  dictum  Boston,  142  Mass.  200,  203.  Power  to 
per  8e  is  contrary  to  many  cases  above  regulate  streets  was  construed  to  include 
cited,  and  was  not  called  for  by  the  the  power  to  widen,  alter,  and  extend 
question  before  the  court,  and  is  to  be  them  so  as  to  provide  for  the  public  con- 
taken  in  connection  with  the  nature  venience  and  the  mutual  connection  of 
of  the  case  and  its  special  facts,  and  the  whole.  United  States  v.  Harris,  1 
the  decision  of  the  court  in  the  case  Sumn.  21.  By  virtue  of  the  power  to 
is,  we  think,  unquestionably  sound,  regulate  the  use  of  the  streets,  a  city 
By  virtue  of  the  power  conferred  upon  may  impose  on  a  telegraph  company 
It,  the  citv  adopted  an  ordinance  pro-  a  charge  in  the  nature  of  rental  for 
hibiting  the  burial  of  the  dead  within  the  exclusive  use  of  the  parts  of  the 
the  city  limits  except  certain  ceme-  citv  streets  occupied  by  its  telegraph 
teries  specifically  named.  There  was  poles.  St.  Louis  v.  Western  Union 
therefore  no  absolute  prohibition,  and  Tel.  Co.,  148  U.  S.  92,  s.  c.  on  re- 
in any  event  the  question  before  the  hearing,  149  U.  S.  465,  470,  rev'g  39 
court  was  merely  one  whether  land  Fed.  Rep.  59,  s.  c.  on  re-trial,  63  Fed. 
which  could  not  be  used  for  a  cemetery  Rep.  68 ;  Western  Union  Tel.  Co.  v. 
by  reason  of  the  prohibitory  terms  of  New  Hope,  187  U.  S.  419;  Chester 
the  ordinance  was  exempt  from  taxa-  City  v.  Tel.  Co.,  154  Pa.  St.  464;  Taylor 
tion  as  a  cemetery.  Borough  v.  Tel.  Co.,  202  Pa.  St.  584; 
In  People  v.  Cregier,  138  111.  401,  Atlantic  &  P.  Tel.  Co.  v,  Philadelphb, 
it  was  held  that  the  power  "to  regu-  190  U.  S.  160;  Postal  Telegraph  Cable 
late  and  prohibit"  may  be  exercised  Co.  v.  New  Hope,  192  U.  S.  55.  See 
>y  a  proliioition  within  specified  limits,  also  Ft.  Smith  v.  Hunt,  72  Ark.  556; 
3ee  luso  Gorrell  v.  Newport,  1  Tenn.  McWethy  r.  Aurora  El.  L.  Co.,  202  III. 
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authority,  although  the  decisions  are  not  uniform,  another  form  of 
regulation  which  may  be  prescribed  by  virtue  of  the  power  to  regulate 
is  the  power  to  require  a  license  to  follow  particular  trades  or  occu- 
pation's with  an  accompanying  "prohibition  in  the  event  of  failure  to 
procure  the  license.^  The  implied  authority  to  license  which  flows 
from  authority  to  regulate  confers  authority  on  the  city  council  to 
require  the  licensee  to  pay  a  reasonable  license  fee,  but  it  cannot,  under 
the  guise  of  a  license  or  a  license  fee  or  by  virtue  of  its  power  to  regu- 
late, impose  a  tax  upon  the  occupation.^ 

218,  225;    State  v.  Murph^r,  134  Mo.  359.     Under  the  power  to  pass  poliee 

548.    But  compare  Wisconsin  Tel.  Co.  regulations  for  tne  protection  of  the 

r.  Milwaukee,  126  Wis.  1;  104  X.  W.  piMic    health    the    city    council  may 

1009,  where  it  wiis  held  that  power  to  vrohibit  the  sale  of  cigarettes  near  tchod 

regulate  and  control  the  city  streets  nouses  and   require   a   license  to  sdl 

does  not  confer  power  to  exact  a  license  them   at   other   places.     Gundlins  v. 

fee  from  a  telephone  company  which  Chicago,  176  111.  340,  aff'd  177  U.  S. 

has  constructed  and  is  maintaming  its  183. 

lines  tlierciu.  *  Laundiy  License  Case,  22  Fed. 
»  Laundry  License  Case,  22  Fed.  Rep.  701;  Sunset  Tel.  &  Tel.  Co.  v. 
Rep.  701;  Russellville  v.  White,  41  Medford,  115  Fed.  Rep.  202;  Fay- 
Ark.  485;  Ft.  Smith  v.  Ayers.  43  Ark.  etteville  v.  Carter,  52  Ark.  301;  Atr 
82;  Fayetteville  V.  Carter,  52  Ark.  301 ;  kins  v.  Phillips,  26  Fla.  281;  Morton 
Fort  Smith  v.  Hunt,  72  Ark.  556;  Ex  v.  Macon,  111  Ga.  162;  Chicago  ». 
parte  Mount,  66  Cal.  448;  Chicago  Collins,  175  III.  445;  Burlington  v. 
racking  &  Provision  Co.  v.  Chicago,  Putnam  Ins.  Co.,  31  Iowa,  102;  Ot- 
88  111.  221;  Kinsley  v.  Chicago,  124  tumwa  v.  Zekind,  95  Iowa,  622,  626; 
111.  359;  Chicago  v.  Collins,  175  111.  Commonwealth  v.  Stodder,  2  Gush. 
445,  454;  Cairo  v.  Coleman,  53  III.  (Mass.)  562,  572;  Freeholders  of 
App.  680,  687;  Vinson  v.  Monticello,  Essex  v.  Barber,  18  N.  J.  L.  64;  North 
118  Ind.  103;  Commonwealth  v,  Hudson  R.  Co.  v.  Hoboken,  41  N.  J.  L 
Brooks,  109  Mass.  355;  Common-  71,  78;  Muhlenbrinck  v.  Long  Branch 
wealth  V.  Plaisted.  148  Mass.  375,  Com'rs,  42  N.  J.  L.  364;  Cmdnnati 
382;  Commonwealth  v.  Stodder,  2  v.  Bryson,  15  Ohio,  625.  As  to  the 
Cush.  (Mass.)  562,  573;  State  v.  Clarke,  distinction  between  the  power  to  license 
54  Mo.  17;  Charleston  v.  Pepper,  I  and  the  power  to  tax,  see  post,  {{  661, 
Rich.  Law  (S.  Car.),  364;  St.  Johns-  662,  663,  664.  In  Atlantic  &,  P.  Td. 
bury  r.  Thompson,  59  Vt.  300.  Cases  Co.  v.  Philadelphia,  190  U.  a  160. 
contra:  Duckwall  v.  New  Albany,  164,  a  case  involving  the  validity  of 
25  Ind.  283  (power  to  regulate  fer-  an  ordinance  of  the  city  of  Philadel- 
ries);  Burlington  v,  Bumgardner,  42  phia,  imposing  a  license  fee  upon 
Iowa,  673;  Keokuk  v.  Dressell,  47  telegraph  poles  in  the  city  streets, 
Iowa,  597;  Dunham  v.  Rochester,  Brewer^  J.,  said  with  reference  to  the 
5  Cow.  (N.  Y.)  462;  Ex  parte  Garza,  limitations  upon  the  right  to  chaige 
28  Tex.  App.  381.  When  a  city  council  a  license  fee:  **  It  does  not  follow  from 
has,  by  virtue  of  its  power  to  rebate,  this  that  a  municipality  is  not  subject 
adopted  an  ordinance  rc()uinng  a  to  any  restraint  in  the  amount  of  the 
trade  or  occupation  to  be  licensed,  its  charge  which  it  so  exacts.  True  it  is 
power  to  regulate  authorizes  the  often  said  that  a  license  tax  is  in  iU 
council  to  refuse  a  license  in  its  discre-  nature  arbitrary;  that  it  is  not  neoes- 
tion.  Periy  v.  Salt  Lake  City,  7  Utah,  sarily  graduated  by  the  value  of  the 
143.  See  also  People  v.  Brooklyn  Board  property  invested  in  the  busineH 
of  Excise,  16  N.  Y.  Supp.  798.  Under  licensed  or  its  profitableness.  But 
power  "to  make  all  regulations"  neces-  such  observations  are  pertinent  only 
sary  or  expedient  for  the  health  or  the  in  case  the  license  is  resorted  to  for 
suppression  of  disea.se  a  city  may  re-  the  purposes  of  revenue.  When  it  is 
mdre  dealers  in  meats  to  take  out  authorized  only  in  support  of  police 
licenses.     Kinsley  v.  Chicago,  124  111.  supervision,  the  expense  of  such  super- 
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§  666.  Scope  of  Power  to  regulate  Occupations.  —  It  may  be  taken 
as  firmly  established  that  the  States  and  municipalities  under  legisla- 
tive sanction  possess  the  power,  because  the  States  have  never  sur- 
rendered it,  to  prescribe  such  regulations  as  may  be  reasonably 
necessary  and  appropriate  for  the  protection  of  the  public  health  and 
comforts  And  for  that  purpose  a  State  has  the  power  in  some  cases 
to  prohibit,  and  in  other  cases  to  regiUaie,  trades  and  occupations. 
Such  occupations  as  are  inherently  dangerous  and  annoying  to  the 
coDMnunity,  or  pertain  to  the  public  service,  or  are  affected  by  a 
public  use,  are  in  the  nature  of  privileges  instead  of  rights.  Some  of 
them  may  be  prohibited  altogether,  some  within  certain  territorial 
limits,  and  others  beyond  a  limited  number,  under  the  police  power 
of  the  State,  which  arises  from  and  rests  upon  the  community  right 
of  self-protection  and  self-preservation.  There  are  other  occupations 
that  may  not  be  prohibited  at  all,  and  over  which  the  power  of  the 
State,  either  through  the  legislature,  or  through  legislative  power 
del^ated  to  municipal  corporations,  is  confined  to  regulations  for 
the  general  safety  and  welfare  of  the  community.^    But  there  is  a 

vision  determines  the  amount  of  the  and  after  fK>inting  out  the  fact  that 
charse,  and  if  it  were  possible  to  prove  preservatives  may  in  themselves  be 
in  advance  the  exact  cost  that  would  narmless,  and  referring  to  the  extent 
be  the  limit  of  the  tax.  In  the  nature  to  which  people  have  been  engaged 
of  things  that,  however,  is  ordinarily  in  the  work  of  preserving  food  from 
impossible,  and  so  the  municipality  is  decay,  said:  "There  is  doubtless,  in 
at  liberty  to  make  the  charge  large  the  prosecution  of  these  industries, 
enough  to  cover  any  reasonable  antici-  danger  of  adulteration  and  of  the  use 
natea  expenses.  It  is  authorized  to  of  processes  injurious  to  public  health. 
nx  such  charge  in  advance,  and  need  The  regulation  of  these  subjects  for 
not  wait  untu  the  end  of  the  period  the  protection  of  the  public  health 
for  which  the  license  is  granted.  It  and  prevention  of  impositions  on  con- 
may  not  act  arbitrarily  or  unreason-  sumere  is  witliin  the  power  of  the 
ably,  but  the  fisk  may  rightfully  be  legislature,  and  the  propriety  of  its 
cast  upon  the  licensee,  and  the  charge  exercise  cannot  be  questioned.  But 
cannot  be  avoided  because  it  subse-  while  U  may  regtdate,  the  legidaiure 
quently  appears  that  it  was  sonSewhat  may  not  destroy  the  industrif,  and  that 
in  excess  of  the  actual  expense  of  the  is  not  a  valid  regulation  which  in  deal- 
supervision,  nor  can  the  hcensee  then  ing  with  the  means  of  preserving  food 
recover  the  difference  between  the  makes  the  preservation  of  food  itself 
amount  of  the  license  and  such  cost."  an    unlawful    act.      Ingredients    and 

*  California  Reduction  Co.  v.  Sani-  processes  may  be  prohibited  as  un- 

tajy  Reduction  Works,  199  U.  S.  306,  wholesome  or  causing  deception,  but 

318.     See  generally  on  the  subject  of  not  solely  because  they  preserve." 

this  section,  Index,  Police  Power  and  In  People  v.  Warden  of  City  Prison, 

Regulations.  157  N.  Y.  116,  it  was  held  that  a  statu- 

'  People  V.  Department  of  Health,  tory  enactment  prohibiting  as  a  crime 

117  N.  Y.  App.  Div.  856,  863,  864.    See  the  sale  of  tickets  for  passage  on  vessels 

supra,  §  665;   infra,  §  667.     In  People  or  railroad  trains  by  any  person  ex- 

V.  Biesecker,   169  N.  Y.  53,  aff*g  58  cept  common  carriers,  and  their  specially 

N.  Y.  App.  Div.  391,  a  case  which  in-  authorized     agents,     transcended     the 

volved  the   validity  of  a  statute  pro-  police  power,  and  was  unconstitutional 

kibiHng  the  use  of  preservatives  in  dairy  in  so  lar  as  it  undertook  to  prohibit 

products f   the  court,  after  referring  to  citizens  of  the   State   from   engaging 

the  statutes   relating  to  adulteration  in  the  business  of  brokerage  in  passage 
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limit  to  the  pmver  of  regulation.  If  a  regulation,  enacted  by  compe- 
tent authority  avowedly  for  the  protection  of  the  public  safety, 
health,  and  welfare,  has  a  real  and  substantial  relation  to  these  ob- 
jects, the  courts  will  not  strike  it  down  upon  grounds  merely  of  public 
policy  or  expediency.*  If  the  regulation  does  not  have  any  real  or 
substantial  relation  to  these  objects,  and  violates  rights  secured  by 
the  fundamental  law  and  interferes  with  the  enjoyment  of  individual 
rights  beyond  the  necessities  of  the  case,  such  regvJUxtion  exceeds  the 
legislative  authority  of  the  State  and  cannot  be  sustained.'    And  it 

tickets.     In  this  case  the  statute  was  are  earnest  to  join  with  the  legislature 

treated  as  a  mere  prohibition,  and  it  to  give  validity  to  any  enactment  which 

was  pointed  out  tliat  it  made  no  at-  promotes  the  welfare  of  the  public   If, 

tempt    to    exclude    persons    of    bad  however,  the  legislation  is  for  the  pref- 

character  from  the  business,  and  that  ercnce  of  one  class  of  tradesmen  aoove 

the  public  autliorities  were  not  given  another,  or  is  designed  to  destroy  or 

the  right  to  determine  by  examination  hamper  one  kind  of  business  because 

or  otherwise  the  character  of  the  per-  its  successful  prosecution  has  resulted 

son  to  be  eng:igcd  in  it,  and  it   was  to  tlie  detriment  of  others  in  competi- 

therefore  not  to  Ix^  regarded  as  a  stiitute  tion,  the  attempt  has  invariably  keen 

intended    to    regulate    the    business,  oppaseii  by  the  courts  on  the  ground 

^  In  People  v.  Hiesecker.  169  N.  Y.  that  the  legislation  is  in  contravention 

53,  aff'g  58  N.  Y.  App.  Div.  391,  Cullen,  of  the  fundamental  law." 
J.,  who  delivered  the  opinion  of  the         -  Ritchie  v.  People,  155  HI.  98.   The 

court  holding  that  a  statute  prohibiting  power  of  the  legislature  to  regulaU  the 

the  sale  of  dairy   products   containing  fiours  of  labf/r  and  manner  of  payment 

a  preseroative  to  be   void,  after  citing  and  otherwise  interfere  with  the  con- 

the  cases  summarized  the  effect  of  the  tract  relations  between  employer  and 

decisions  thus:   " From  tliese  cases  tlie  employee    is    discussed,    arUe,    {    118, 

following  propositions  may  be  deduced :  Mandatary  Legislation  as  to  Hours  of 

1.    That  the  legislature  cannot  forbid  Labor ^  Wages  and  Union  Labor  inMu- 

or  wholly  prevent  the  sale  of  a  whole-  nicipal  Works. 

some  article  of  food.    2.   That  legisla-         In  Matter  of  Jacobs,  98  X.  Y.  98,  it 

tion  intended  and  reasonably  adapted  was  held  tliut  a  statute  prohibiting  the 

to  prevent  an  article  being  manufac-  manufacture  of  ciaars  or  preparation  of 

tured  in  imitation  or  semblance  of  a  tobacco  in  any  form  in  any  tenement 

well-known  article  in  common  use  and  house,  although  astenSibly  passed  for 

thus  imposing  upon  consumers  or  pur-  the  purpose  of  impro\*ing  the  public 

chasers  is  valid.    3.   Tliat  in  the  inter-  healtn,  bad  no  real  or  substantial  reb- 

est  of  public  liealth  the  legislature  may  tion  to  that  subject  and  was  unconsti- 

declare  articles  of  food  not  complying  tutional  and  in  excess  of  the  police 

iftith  a  specified  standard  unwholesome  fK>wers  of  the  State.     Eari,  J.,  said: 

and  forbid  their  sale."     In  People  v.  "Generally  it  is  for  the  legislature  to 

Zimmerman,  102  N.  Y.  App.  Div.  103,  determine  what  laws  and  , regulations 

it  was  held  that  a  statute  requiring  that  are  needed  to  protect  the  public  health 

trading  stamps  be  redeemed  in  money  is  and    secure    the    public    comfort  and 

unconstitutional.     In  disposing  of  the  safety,  and  while  it«  measures  are  cal- 

case,  Spring,  J.,  s:ii<l:  "  It  is  not  a  novel  culated,  intended,  convenient,  and  ap- 

exp)Oili(Mit  for  tlie  legislature  to  interfere  propriate  to  accomplish  these  ends,  the 

with  trade.     The  pretext  for  tliis  kind  exercise  of  its  discretion  is  not  subject 

of  legislation  is  tliat  tlie  public  healtli  to   review  by  the  courts.     But  they 

and  public   monils  will   oe  conser\'ed  must  have  some  relation  to  these  ends, 

thcreny.      If  the  pretext    is   foundc<l  Under  t!ie  mere  guise  of  police  reguk- 

in  reason,  the  law  will  l>e  upheld,  for  tions,  personal  rights  and  private  prop- 

the  prescn-ation  of  the  public  liealth  erty  cannot  be  arbitrarily  invaded,  Ap<^ 

calls  into  re(|uisition  the  police  power  the  detcnnination  of  the  legislature  is 

of  t)ie  State ;    and  if  fairly  \%ithin  the  not  final  or  conclusive.     If  it  passes  an 

elastic  scope  of  that  power,  the  courts  act  ostensibly  for  the  public  healthy  and 
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has  been  said  that  certain  trades  and  occupations  are  so  innocuous 
and  innocent  that  they  cannot  be  made  the  subject  of  regulation, 

thereby  destroys  or  takes  away  the  to  interfere  with  the  right  to  labor,  and 
property  of  a  citizen,  or  interferes  with  with  the  right  of  free  contract  on  the 
his  personal  liberty,  then  it  is  for  the  part  of  the  individual,  either  as  em- 
oourts  to  scrutinize  the  act  and  see  plojrer  or  employee.  In  looking  tlirough 
whether  it  really  relates  to  and  b  con-  statistics  regarding  all  trades  and  oc- 
venient  and  appropriate  to  promote  cupations,  it  mav  be  true  that  tlie 
the  public  health.  It  matters  not  that  trade  of  a  baker  cfoes  not  appear  to  be 
the  legislature  may,  in  the  title  to  the  as  healthy  as  some  other  trades,  and 
act,  or  in  its  body,  declare  that  it  is  is  also  vastly  more  healthy  than  still 
intended  for  the  improvement  of  the  others.  To  the  common  understanding 
public  health.  Such  a  declaration  does  the  trade  of  a  baker  has  never  been  re- 
noi  condude  the  courts^  and,  they  must  garded  as  an  unhealthy  one.  Very  likely 
yet  determine  the  fact  declared  and  physicians  would  not  recommend  tlic 
enforce  the  supreme  law."  exercise  of  that  or  of  any  other  trade 
In  People  v.  Marx,  99  N.  Y.  377,  a  as  a  remedy  for  ill  health.  Some  occu- 
statute  prohibiting  the  manufacture  or  pations  are  more  healthy  tlian  others, 
ttdeBst^niiTtAcXeoiiood  of  any  substitute  but  we  think  there  are  none  wliich 
for  butter  or  cA^ese  produced  from  pure  mi^ht  not  come  under  the  power  of  the 
unadulterated  milk  or^  cream  was  legislature  to  supervise  ana  control  the 
held  to  be  unconstitutional  because  hours  of  working  therein,  if  the  mere 
the  terms  of  the  prohibition  were  not  fact  that  the  occupation  is  not  abso- 
limited  to  unwholesome  or  simulated  lutely  and  perfectly  healthy  is  to  con- 
substitutes.  But  it  is  to  be  observed  fer  that  rignt  upon  the  legislative  de- 
that  statutes  tending  to  prevent  fraud  partment  of  t)ie  government.  It  might 
try  placing  restrictions  upon  the  sale  of  be  safely  affirm^  that  almost  all  oc- 
simulatea  substances  have  been  sus-  cupations  more  or  less  affect  the  health. 
tained  as  a  constitutional  and  valid  There  must  be  more  than  the  mere  fact 
exercise  of  the  police  power.  McAllister  of  the  possible  existence  of  some  small 
V.  State,  72  Md.  390 ;  Plumley  v.  Massa-  amount  of  unhealthiness  to  warrant 
chusetts,  155  U.  S.  461,  aff'g  156  Mass.  legislative  interference  with  liberty.  It 
236;  Butler  r.  Chambers,  36  Minn.  69;  is  unfortunately  true  that  labor,  even 
State  V.  Hoiigan,  55  Minn.  183 ;  State  in  any  department,  may  possibly  carry 
V.  Addington,  77  Mo.  1 10 ;  State  v.  with  it  the  seeds  of  unhealthiness.  But 
Marshall,  64  N.  H.  549;  Waterbury  are  we  all,  on  that  account,  at  the 
V,  Newton,  50  N.  J.  L.  534;  People  v.  mercy  of  legislative  majorities?  A 
Arensbeig,  105  N.  Y.  123;  People  v.  printer,  a  tinsmith,  a  locksmith,  a  car- 
Kibler,  106N.  Y.  321;  People  v.  Girard  penter,  a  cabinetmaker,  a  dry  goods 
145  N.  Y.  105;  Capital  City  Dairy  Co.  clerk,  a  bank's,  a  lawyer's,  or  a  physi- 
V.  Ohio,  183  U.  S.  238;  Powell  v.  Com-  cian's  clerk,  or  a  clerk  in  almost  any  kind 
monwealth,  114  Pa.  St.  265.  In  Loch-  of  business,  would  all  come  under  the 
ner  v.  New  York,  198  U.  S.  45,  58,  59,  power  of  the  legislature,  on  this  as- 
rev'g  177  N.  Y.  145,  the  Supreme  Court  sumption.  No  trade,  no  occupation, 
of  the  United  States  held  that  a  no  mode  of  earning  one's  living,  could 
statute  of  the  State  of  New  York  escape  this  all-pervading  power,  and 
limiting  the  hours  of  labor  in  bakeries  to  the  acts  of  the  legislature  in  limiting 
sixty  hours  per  week  and  ten  hours  per  the  hours  of  labor  in  all  employments 
day  was  not  a  proper  exercbe  of  the  would  be  valid,  although  such  limita- 
pouoe  power  and  unconstitutional.  Mr.  tion  might  seriously  cripple  the  ability 
Justice  Peckham  said:  "There  is,  in  of  the  laborer  to  support  himself  and 
our  judgment,  no  reasonable  founda-  his  family.  In  our  large  cities  there 
tion  for  iiolding  this  to  be  necessary  or  are  many  buildings  into  which  the  sun 
appropriate  as  a  health  law  to  safe-  penetrates  for  but  a  short  time  in  each 
guard  the  public  health  or  the  health  day,  and  these  buildings  are  occupied 
of  the  individuals  who  are  following  by  people  carrying  on  the  business  of 
the  trade  of  a  baker.  .  .  .  We  think  bankers,  brokers,  lawyers,  real  estate, 
that  there  can  be  no  fair  doubt  that  and  many  other  kinds  of  business, 
the  trade  of  a  baker,  in  and  of  itself,  is  aided  by  many  clerks,  messengers,  anil 
noi  an  unhealthy  one  to  that  degree  other  employees.  Upon  the  assumption 
which  would  authorize  the  legislature  of  the  validity  of  this  act  under  review. 
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either  by  the  State  or  by  a  municipal  corporation  acting  under 
delegated  authority/    But   this   statement  must  always  be  taken 

it  is  not  possible  to  say  that  an  act,  Div.  308;  State  v.  Dalton,  22  R.  1. 77; 
prohibiting  lawyers,  or  bank  clerks,  or  Young's  Case,  101  Va.  853;  State  v. 
others,  from  contracting  to  labor  for  Dodge,  76  Vt.  197.  For  similar  reaaons, 
their  employers  more  than  eight  hours  an  ordinance  forbidding  the  giving  of 
a  day,  would  be  invalid.  It  might  be  any  trading  stamp  or  other  device  en- 
said  that  it  is  unhealthy  to  work  more  titling  a  purcliaser  to  receive  an  article 
than  that  number  of  hours  in  an  apart-  from  a  person  or  corporation  other  than 
mcnt  lighted  by  artificial  light  during  the  vendor  ims  been  held  to  be  invalid. 
the  working  hours  of  the  day;  that  Denver  v.  FrueaufiF,  39  Colo.  20;  88 
the  occupation  of  the  bank  clerk,  the  Pac.  Rep.  389.  Aa  to  the  power  to  lax 
lawyer's  clerk,  the  real  estate,  or  the  persons  issuing  trading  stamps  to  tlieir 
broker's  clerk  in  such  offices  is  there-  castomers  as  persons  eneaged  in  the 
fore  unhealthy,  and  the  legislature  in  biLsiness  of  furnishing  and  issuing  such 
its  paternal  wisdom  must,  tiierefore,  stamps,  see  Hemn  v,  Atlanta,  121  Ga. 
have  the  right  to  legislate  on  the  sub-  723. 

iect  of  and  to  limit  the  hours  for  such         In  People  v.  Biesecker,  169  N.  Y.  53, 

labor,  and  if  it  exercises  that  power  and  aff'g  58  App.  Diy.  391,  it  was  held  that 

its  validity  be  questioned,  it  is  sufficient  a  simple  prohibition  of  the  sale  of  any 
to  say,  it  has  reference  to  the  public'  butter  or  dairy  product  containing  a 

health;    it  has  reference  to  the  health  preservative  did  not  make  the  intro- 

of  the  employees  condemned  to  labor  duction   of  a   foreign   substance  into 

day  after  day  in  buildings  where  the  them,    however  deleterious,  an   adul- 

sun  never  siunes;    it  is  a  health  law,  teration,   nor  an  adulteration  illegal, 

and  therefore  it  is  valid,  and  cannot  except  where  the  substance  was  intro- 

be    questioned    by    the    courts.  .  .  .  duced  for  the  purjwse  of  preserving 

Statutes  of  the  nature  of  tiiat  under  tliem,  and  could  not  be  regarded  as 

review,   hmiting  the   iiours   in   which  intended  to  prevent  fraud  or  impoei- 

gro>vn  and  intelligent  men  may  labor  tioii  on  buyers  or  consumers  or  as  a 

to  earn  their  living,  are  mere  me<ldle-  legislative  enactment  in  the  interest  of 

some  interferences  with  the  rights  of  pubhc  health;   and  that  it  was  uncan- 

the  individual,  and  they  are  not  saveii  stUutional  and  void  because  it  forbade  tk^t 

from  condemnation  by  the  claim  that  sale  of  articles  of  food  althfmgh  they  were 

they  are  passed  in  the  exercise  of  the  not  rendered  unwholesotne  by  the  use  of 

police  power  and  ujx)n  the  subject  of  the  preservative. 

the    health   of   the    inchvidual    whose         The  trade  of  horseshoeing  does  not 

rights  are  interfered  with,  unless  tiiere  in  itself  bear  such  relation  to  the  public 

be  some  fair  ground,  reasonable  in  and  health  and  comfort  and  the  safety  of 

of  itself,  to  stiy  tliat  there  is  material  society  as  to  bring  it  within  the  excr- 

danger  to  the  public  health  or  to  the  cise  of  the  police  power  in  any  ordinary 

health  of  the  employee's,  if  the  hours  of  respect,  for  example  as  by  requiring  the 

labor  are  not  curtailed."  registration  of  (>ersons  engaged  in  the 

*  Statutory'   enactments  forbidding  business.     Bessette  v.  People,  193  UL 

the  giving  of  any  gift,  prize,  premium,  or  334;    People  i'.  Beattie.  96  \.  Y.  App. 

award  to  the  purchnser  of  goods,  or  the  Div.  383 ;  In  re  Aubry,  36  Wash.  3(». 

giving  of  any  trading  stamp  or  other  A  city  was  vested  with  power  "to  regu- 

devire  entitling  a  purchaser  to  receive  late  the  sale  of  meats,   poultry,  &h. 

an  article  from  a  pt^rson  or  corporation  butter,  cheese,  lard,  vegetables,  and  all 

other  than  the  vendor,  have  generally  other,  provisions,  and  to  provide  for 

been  held  to  interfcn*  with  private  busi-  place  and  manner  of  selling  the  same." 

ness  and  to  impose  unlawful  restric-  Assuming  to  act  under  this  power,  it 

tions   under   the   guise   of   the   police  adopted   an  ordinance   prohioUing  the 

power,  when  the  restrictions  have  no  sale  of  meats  and  provisions  in  any  store 

real  or  substantial  relation  to  the  public  where  dry  goods,  clothing,  jewelry ^  and 

health,   morals,   or  safety.      Ex   parte  drugs  were  sold.     It  appears  from  the 

McKenna.  126  Cal.  429 ;   Long  v.  State,  opinion  of  the  court  that  this  ordinance 

74  Md.  505;   Commonwealth  v.  Sisson.  was  direct<>d  against  department  stores. 

178  Mass.  578:    State  v.  Ramseyer,  73  It  was  held  that  the  ordinance  was  not 

N.  II.  31;    People  r.  (lilson,  109  N.  Y.  a  regidation,  hut  a  mere  prohibition,  and 

389 ;   People  v.  Dycker.  72  X.  Y.  App.  invalid  because  it  was  enacted  without 
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subject  to  the  general  rule  that  even  these  trades  and  occupations 
are  subject  to  such  regulations  in  the  exercise  of  t^e  police  power  as 
may  be  properly  directed  against  the  individuals  composing  the  com- 
munity at  large.  In  other  cases,  regulations  directed  against  special 
features  of  certain  trades,  but  having  no  real  and  substantial  relation 
to,  or  necessity  for,  the  protection  of  the  public  safety  and  welfare, 
have  been  declared  to  be  invalid,  although  the  trades  themselves 
might  be  regarded  as  properly  requiring  regulation  in  other  respects 
in  the  public  interest.^ 

§  667  (361).  Right  must  be  plainly  conferred.  — Even  the  right 
to  license  must  be  plainly  conferred  or  it  will  not  be  held  to  exist. 
Thus,  power,  to  make  "by-laws  relative  to  hucksters,  grocers,  and 
victualling  shops"  does  not  authorize  the  corporation  to  exact  a 
license  from  persons  carrying  on  such  business.  Nor  does  the  gen- 
eral power  to  pass  prudential  by-laws,  not  inconsistent  with  the 
laws  of  the  State,  confer  the  authority  to  demand  a  license.^    If  the 

anv  nQoessit^  for  protecting  the  public  justifying  the  enforcement  of  the  ordi- 

welfare.     Cmoago  v.  Netcher,  183  111.  nance.      Kosciusko    v.    Slomberg,    68 

104;    8.  c.  cited  more  fully  supra,  §  Miss.    469.      See   also    Greensboro    v. 

665.  Ehrenreich,  80  Ala.  579;  State  v.  Taft, 

*  An  ordinance  which  requires  all  118  N.  Car.  1190.    An  ordinance  which 

bread  sold  by  licensed  bakers  to  be  made  prohibits  the  covering  of  fruit  toith  colored 

in  loaves  weighing  not  less  than  one  and  mqteriol,  tending  to  conceal   the  true 

one-lialf  pounds  is  an  unlawful  restraint  color  of  the  fruit  or  the  quality  thereof, 

of  trade,  not  justified  by  any  necessity  was  held  to  be  unreasonable,  there  be- 

for  the  protection  of  the  public  wel-  ing  no  necessity  for  provision  for  the 

fare,  and  is  invalid.     Buffalo  v.  Col-  purpose    of  preventing  fraud.     Frost 

lins  Baking  Co.,  39  N.  Y.  App.  Div.  v.  Chicago,   178  111.   250.     The  State 

4.32.  may,  in  the  exercise  of  its  power  to 

An  ordinance  prohibiting  any  person  protect  the  public  health,  provide  that 

from  bringing  irUo  the  town  the  carcass  no  person  shall  practi9e  medicine  after 

of  any  animal  for  burial,  cremation,  or  conviction  of  a  felony.    Hawker  v.  New 

making  into  fertilizer,  was  held  to  be  an  York,  170  (j.  S.  189. 

unlawful  restraint  of  trade.    The  ordi-  ^  Dunham   v.   Rochester,  5  Cowen 

nance  did  not  prohibit  the  making  of  (N.Y.),4G2;  Commonwealths.  Stodder, 

fertilizer  within  the  city  limits,  nor  did  2  Ciish.  (Mass.)  562;   Mays  v.  Cincin- 

it  prohibit  the  transportation  through  nati,   1  Ohio  St.  268;    Gale  v.  Kala- 

the  town  of  the  carcass  of  animals  for  mazoo    (market-house    contract),    23 

other  purposes.     It  therefore  did  not  Mich.  344;    St.  Paul  v.  Tredeger,  25 

tend  to  suppress  any  nuisance,  and  it  Minn.  248;  St.  Paul  v,  Stoltz,  33  Minn. 

was  held  that  it  had  no  relation  to  the  233    (ordinance    requiring    license    to 

public  health,  safety,  or  morals.   Fulton  peddlers  held  void).    By-laws  requiring 

I'.  Norteman,  60  W.  Va.  562;  55  S.  E.  a  license,  which  may  be  so  heavy  as  to 

Rep.  658.     An  ordinance  which  pro-  amount  to  a  vrohUntion,   were  justly 

hibits  the  bringing  into  any  town  or  considered  to  be  in  restraint  of  trade, 

sale    therein   of    second-hand    clothing  wliich  tlie  general  law  favors,  and  in 

without   producinjj  satisfactory   proof  this  case  were  adjudged  void,  "both 

to  the  mayor  that  it  did  not  come  from  for  want  of  jurisdiction"  in  the  cor- 

a  locality  where  contagion  or  infection  poration  to  pass  them,  and  for  want 

prevailed,  was  held  to  be  an  unreason-  of  *' conformity  to  the  general  law." 

able  restraint  of  trade  in  the  absence  of  1   Ohio  St.  268.     Where  the  charter 

an   epidemic   or  other  cireumstances  gave  the  corporation  the  power  "to 
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charter  or  statute  enumerates  the  occupations  or  businesses  which 
may  be  regulated  and  licensed,  the  enumeration,  if  on  the  whole 
such  appears  to  be  the  legislative  intent,  is  exclusive,  and  the  munid- 
pality  has  no  power  to  license  or  regulate  occupations  or  bu^esses 
not  embraced  in  the  enumeration.* 

§  668  (362).  Monopolies  Invalid.  —  The  power  to  license  and 
regulate  a  lawful  and  necessary  business  will  not  give  the  corpora- 
tion the  power  to  make  contracts  which  create  or  tend  to  erode  a 
monopoly.^ 

licefise  bakers,  and  to  prohibit  sales  animals  intended  for  sale  or  oonsump- 
of  bread  except  by  those  licensed/'  tion  in  the  city,  the  ownera  of  which 
the  court  doubted  whether  under  this,  were  ^n^nted  the  exclusive  right,  tot 
aside  from  the  taxing  power  of  the  cor-  a  specified  period,  to  have  all  such  ani- 
poration,  an  ordinance  could  be  sup-  mals  slaughtered  at  their  cstabliah- 
ported  which  required  twenty  dollars  ment,  tliey  to  be  paid  a  specific  sum 
to  be  paid  by  the  baker  for  a  license,  for  the  privilege  by  all  persons  exercis- 
although  it  admitted  that  tlie  corpora-  ing  it,  and  to  liave  the  option  of  accept- 
tion  could  re(iuire  a  fee  for  isHuing  and  ing  such  proposition,  but  which  was 
registering  the  hcense.  Mobile  v.  Yuille,  not  to  take  effect  until  they  executed 
3  Ala.  137.  Statutory  conditions  pro-  a  certain  bond  therein  required;  and 
cedent  must  be  complied  with  to  make  it  was  held  that  this  action  of  the  cor- 
a  license  valid ;  and  licenses  are  gen-  porate  authorities  could  not  be  reganied 
erally  considered  personal,  ceasing  with  as  regulating  or  licensing  the  busineas, 
the  life  of  tlie  license,  and  not  trans-  but  was  simply  a  conditional  propod- 
ferable  without  consent.  Munsell  v.  tion,  which,  if  accepted,  would  consti- 
Temple  (grocery  license),  8  III.  96;  tute  a  contract.  It  was  also  held  that 
Lewis  V.  Lnited  States,  Morris  (Iowa),  this^contract  tended  to  create  a  mo- 
199;  Lombard  v.  Cheaver  (ferry  nopoly,  and  was  therefore  void.  And 
license),  Ih.  473:  Brun?tti  r.  New  the  opinion  was  expressed  that,  under 
Orleans,  9  La.  430.  As  to  power  to  the  ciiarter,  authority  was  conferred 
revoke  licenses.  Towns  v.  Tallaliassee,  simply  to  pass  ordinances  to  locate 
11  Fla.  130.  ''Junk  shops,"  defined  and  construct,  and  to  regulate,  iicenae, 
by  O'Neall,  C.  J.,  **to  be  a  place  where  restrain,  abate,  or  prohibit  slaughtering 
odds  and  ends  are  purcliascd  or  sold,"  establishments  within  the  prescribed 
and  cities  are  oft<?n  empowered  to  limits;  and  to  that  end  the  corporate 
exact  a  license  from  keepers  thereof,  authorities  may  so  regulate  the  busi- 
Cliarleston  v.  Goldsmith,  12  Rich,  ness  as  to  prohibit  its  e-xercise,  except 
(S.  Car.)  Law,  470.  *' Shows"  defined:  in  a  particular  phice:  but  the  spot  so 
McKee  v.  Anderson  Town  Council,  designated  must  be  open  to  the  en- 
Rice  (S.  Car.)  Law.  24.  Licensed  auc-  joyment  of  all  persons  alike,  upon  the 
tioneer  held  not  liable  to  the  payment  same  terms  and  conditions.  A  mo- 
of  a  pawnbroker's  license,  under  a  city  nopoly  cannot  be  implied^  but  must 
ortlinance.  Hunt  v.  Philadelphia,  35  rest  upon  express  grant.  Tuckahoe 
Pa.  St.  277.  Canal  Co.  r.  Railroad  Co..  11  L^h 
•  Cairo  v.  Bross.  101  III.  475;    Kiel  (Va.),   42,  per  Tucker,  President.     A 


to  the  city,  in  its  charter,  to  regulate  late    hackney    carriages,    omnibuses/' 

and  licenae  the  slaughtering  of  animals  &c.,   does   not  authorize  the  city  au- 

within  the  corporate  limits,  the  com-  thorities  to  grant  to  one  person  the  9oU 

mon     council     passed     an    ordinance  and  exclusive  right  to  run  omnibuses  in 

whereby    a    particular    building    was  the  city.      Logan   v.   Pyne,   43   Iowa, 

designated  for  the  slaughtering  of  all  524 ;  Gale  r.  Kalamazoo,  23  Mich.  344, 
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§  669  (363).  Intozicatmg  Uquors.  —  The  authority  of  munici- 
palities to  license,  tax,  restrain,  or  prohibit  the  traffic  in  or  sale  of 
irUoxicaiing  liquors  is  so  diflFerently  conferred,  and  so  largely  in- 
fluenced by  the  general  legislation  and  policy  of  the  State  on  the 
subject,  that  the  decisions  relating  to  it  are  mostly  of  local  applica- 
tion. Sometimes  the  State  laws  are  manifestly  intended  to  repeal 
or  modify  prior  special  charter  provisions,  which  gave  the  control  of 

in  which  the  opinion  of  Cooley,  J.,  will  his  stamp  or  mark  on  the  barrel  of 
be  found  to  be  highly  instructive.  any  person  not  a  member  of  the  com- 
Monopolies  are  odious  to  the  law.  pany,  &c.  Ih.  That  ever^r  person  not 
A  monopoly  exists  when  the  sale  of  oeing  already  free  of  the  city,  occupy- 
any  mercliandise  or  commodity  is  ing,  using,  or  exercising,  or  who  shall 
restrained  to  one  or  to  a  certain  number  occupy,  use,  or  exercise  the  art,  trade, 
(11  Co:^86) ;  and  it  has  three  insepara-  or  mystery  of  a  butcher  within  the  said 
ble  consequents,  —  the  increase  of  the  city  or  its  Uberties,  shall  take  upon 
price,  the  badness  of  the  wares,  the  himself  the  freedom  of  the  Company 
impoverishment  of  others.  76.  of  Butchers,  and  that  if  any  person 
Statute  of  Monopolies:  By  statute,  or  persons  (except  such  as  are  already 
21  Jae.  I.  ch.  iii.,  all  monopolies  and  free,  &c.)  sliall  use  the  trade  of  a 
all  commissions,  grants,  licenses,  <&c.,  butcher,  not  being  free  of  this  com- 
to  any  person,  &c.,  for  any  sale,  buy-  panv,  he  shall  pay,  &c.  Harrison  v, 
ing,  seUing,  making,  working,  using  of  Godman,  1  Burr.  12.  So  as  ''to  persons 
a  thinf,  Ac,  are  void.  And  any  one  usin^  the  occupation  of  music  -and 
grieved,  &c.,  may  have  an  action  on  dancing."  Robmson  v.  Groscourt,  5 
the  statute,  and  recover  treble  damages  Mod.  104.  That  no  person  should  erect 
and  double  costs.  So  monopolies  are  any  booth,  for  the  purpose  of  any 
contrary  to  Magna  Charta.  2  Inst.  63.  show  or  public  entertainment,  in  any 
By  statute,  38  Edw.  Ill,  a  merchant  public  place  within  the  borough,  with- 
may  freely  deal  in  all  manner  of  out  license  from  the  mayor,  which 
merchandise.  The  statute  of  21  Jac.  license  should  not  be  given  at  or  for 
II.  does  not  extend  to  letters-patent  for  any  other  time  than  during  the  annual 
inventions,  &c.  The  first  part  of  tliis  fairs,  if  three  inhabitant  householders, 
section  is  simply  a  declaration  of  the  residing  within  100  yards  of  the  place 
common  law.  Whenever  a  by-law  intend^  to  be  used,  should  have  pre- 
seeks  to  alter  a  well-settled  and  funda-  viously  memoriahzed  the  mayor  to 
mental  principle  of  the  common  law,  or  withhold  such  license,  &c.  Elwood  v. 
to  establish  a  rule  interfering  with  the  Bulloch,  6  Q.  B.  383.  So  where  it  was 
rights  of  individuals  or  the  pubhc,  the  provided  that  those  only  to  whom 
power  to  do  so  must  come  irom  plain  licenses  were  granted  should  have 
and  direct  legislative  enactment.  Ante,  slaughter-houses  within  the  city.  Nash 
}§  589,  594,  596,  597.  Post,  §  677,  as  v,  McCracken,  In  re,  33  Upper  Can. 
to  power  to  preserve  the  Public  Health,  Q.  B.  181.  Or  that  none  but  tnree  per- 
Sai^ty,  and  CJonvenience.  sons  appointed  by  the  city  should  sweep 
L^al  restraints  in  the  form  of  rea-  for  hire  or  gain  any  chimney  or  flue 
sonabie  regulations  may,  however,  be  in  the  city.  Queen  v.  Johnson,  38 
imposed  upon  the  few  for  the  lienefit  Uppwr  Can.  Q.  B.,  549.  Prohibiting 
of  the  many.  It  is  sometimes  difficult  the  use  of  canals  on  Sundays.  ()alder 
to  determine  when  a  by-law  is  in  re-  and  Hebble  Navigation  Co.  v.  Pilling, 
straint  of  trade,  and  when  it  is  a  mere  14  M.  &  W.  76.  Prohibiting  licensed 
regiilation  of  trade.  The  former  is  tavern-keepers  from  having  a  light  in 
illegal,  the  latter  legal.  The  following  their  bars.  Regina  v.  Belmont,  35 
have  been  hdd  to  be  bad,  as  in  restraint  Upper  Can.  Q.  B.  298 ;  Biggar's  Mim. 
of  trade:  That  no  member  should  sell  Manual  (Canada,  1900),  342.  Criminal 
the  barrel  of  any  hand-gun,  &c.,  ready  conspiracies  in  restraint  of  trade  fully 
proved,  to  any  person  of  the  trade  not  discussed.  3  Stephen,  Hist.  Criminal 
a  member  in  London,  or  within  four  Law,  chap.  xxx.  pp.^  202-227. 
miles  thereof.  Gunmakcrs,  &c.  v.  Fell,  Power  of  the  legislature  to  grant  or 
Willes,  384.    No  member  should  strike  authorize  the  granting  of  monopolies. 
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the  matter  to  the  local  authorities ;  *  and  at  other  times  incorporated 
places  have,  by  the  course  of  legislation,  been  excepted  from  the 
general  operation  of  the  State  laws,  and  have  been  allowed  to  license, 
regulate,  or  prohibit  the  traffic  as  they  deemed  best.* 

§  670  (364).  Effect  of  General  Laws  respectizig  the  Uqnor  Tnds. 
—  Where  there  are  general  laws  of  the  State  respecting  the  sale  of 
intoxicating  liquors,  a  public  corporation,  by  virtue  of  a  general 
power  "to  make  all  by-laws  that  may  be  necessary  to  preserve  the 
peace,  good  order,  and  internal  police"  therein,  b  not  authorized  to 
pass  an  ordinance  requiring  a  corporate  license  and  punishing  per- 
sons who  sell  such  liquors  without  being  thus  licensed.' 

or  exclusive  privileges,  as  afifected  by  McKean,  18  B.  Mon.  (Ky.)  9;  Dcitx 

the  I3th  and  14th  amendment  to  the  v.  Central,  1  Colo.  323;    Burckholter 

Federal    Constitution,    see    Slaughter-  v.   McConnelsville,   20  Ohio  St.  308; 

house  Cases,  16  Wall.  30;    Barthet  v.  Baldwin  Co.  Ordinary  v.  Liquor  Dealers, 

New  Orleans,  24  Fed.  Rep.  563;   post,  42  Ga.  325;   State  v.  ShennajQ,  20  Mo. 

chap.  XXV.,  as  to  gas  companies;  postf  265.    A  general  law  authorizing.towns 

§  704,   note.     An  ordinance  granting  to  require  licenses  of  persons  selling 

to  a  water  company  the  exclusive  right  liijour     held     to     be     constitutionsL 

to  furnish  water  to  the  inhabitants  held  Mounds ville  v.  Fountain,  27  W.  Va.  182. 

to  be  void  as  creating  a  monopoly.  In  Kansas,  the  power  to  license  or  au- 

Brcnlmm  v.  Brenliam  Water  Co.,  67  tliorize  the  sale  of  intoxicating  liquon 

Tex.  542.    See  post,  chapter  on  Public  was  held  not  vested  in  the  cities,  but 

Utilities;  Index,  Monopolies.  is  conferred  upon  the  probate  judges. 

*  State   V.    Harris,    10    Iowa,    441;  Kansas  v.  Topeka,  31  Kan.  452.    Sec 

Burlington    v.    Kellar,    18    Iowa,    59;  also  State  v.  Topeka,  30  Kan.  653. 
Hammond  v.  Haines,  25  Md.  541.    The         •  Commonwealth  v.  Turner,  1  Cush. 

adoption  of  a  general  law  regulating  (Mass.)  493;    Loeb  v.  Attica,  82  Ind. 

the  sale  of  liquors  does  not  estop  the  175;  and  see  notes  to  §  669,  ante;  pod. 

State  from  granting  power  to  mumcipal  §    753.      The   limitations   on   sucn  ^  a 

cori)orations   to   further   regulate   the  general  power  to  make  by-laws,  dis- 

traffic  by  requiring  licenses  of  retail  cussed  by  Shaw,  C.  J.    As  to  texi,  see 

dealers.     Wolf  v.   Lansing,   53   Mich.  Commonwealth     v.     Dow,     10     Met. 

367.  (Mass.)  382.     General  welfare  clause 

^  Perdue  v.  Ellis,  18  Ga.  586;   Clin-  does   not  authorize  a  municipal  coi^ 

tonville  v.  Keeting,  4  Denio  (N.  Y.),  poration   to   pass   an   ordinance   pro- 

341;     Phillips   v.    Tecumseh,    5   Neb.  iiibiting    the     retail     of    intoxicating 

305.    Constnlction  of  cliarters  in  con-  liquors,  when  tliis  is  repugnant  to  the 

nection  with  State  laws  on  the  subject.  State  laws  on  the  subject.     Burnett, 

Aiken  v.   Harbers,   6  Ricli.   (S.   Car.)  In  re,  30  Ala.  461.     But  under  a  dif- 

Law,  96 ;    Ih.  404 ;   State  v.  Estabrook,  ferent  state  of  general  legislation,  see 

6  Ala.  653;   West  v.  (irtHJUN-ille.  39  Ala.  State  v.  Gark,  28  N.  H.  176;    Heisem- 

69;     Adams   v.    Albany.    29   Ga.    56;  brittlei?.  City  of  Cliarleston,2McMulUn 

Chastain    v.    Calhoun    Town    Council,  (S.  Car.),  233;    State  v.  Fei^uson,  33 

29  Ga.  333;    Cuthbcrt  r.  Conley,  32  N.    11.   424;    distinguished  from  and 

Ga.  211;    State  r.  Garlock,   14  Iowa,  commenting  on  the  above  cases.    State 

444;    Harris  v.    Intondant  of  Livings-  v.  Freeman,  38  N.  H.  426,  approving 

ton,  &c.,  28   Ala.    577;     Robinson   v.  and  following  State  v.  Clark,  28  N.  H. 

Franklin,     I     Humpli.     (Tenn.)     156;  176;     Megowan   v.   Commonw^th,  2 

Pekin  v.  Smolzel.  21    111.   464;    State  Met.    (Ky.)    3.      ^^^lere    there   is   no 

V.  Plunkett,  3  Ilarr.  (\.  J.)  5:    both  legislation  authorizing  township  officen 

held  consistent  and  able  to  stand  to-  incorponited    under    general    laws   of 

pether.      Byers  r.   Olncy.    16   111.   35:  the  State  to  reflate  and  license  the 

Page  V.  State.  1 1  Ala.  849 ;    Beneficld  sale  of  intoxicating  liquors,  or  to  exact 

r.  Hines,  13  La.  An.  420 ;  Louisville  v.  a  fee  for  such  license,  there  is  no  powef 
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§  671  (365).  Power  to  license  Sale  of  Liquor  under  the  General 
Welfare  Clause.  —  In  the  absence,  however,  of  controlling  general 
l^islation,  power  to  a  city  to  pass  "in  general  every  oilier  bylaw 
Of  regtUatian  that  shall  appear  to  the  city  council  requisite  and  neces- 

in  the  board  of  trustees  either  to  pass  property  seized  pursuant  to  such  ordi- 

an  ordinance  requiring  or  to  grant  a  nance  is  entitled  to  a  jury  trial  before  his 

license  for  this  purpose.     A  provision  property  can  be  forfeited  and  destroyed, 

limiting    the    amount    that    may    be  Stahl  v.  Lee,  71  Kan.  511.     In  Kansas, 

charged   for  liquor  licenses   by   cities  where  a  proliibitory  law  is  in  force,  an 

and  towns  does  not  give  the  power,  ordinance  which  is  a  transcript  of  the 

They   have  just  such   powers  as  the  iS'tote  Zatw  providing  that  all  places  where 

Uw  has  conferred  upon  the  board,  and  people  are  permitted  to  resort  for  the 

none  other.    Walter  v.  Ck)lumbia  City,  purpose  of  drinking  intoxicating  liquors 

61  Ind.  24;    Cowley  v.  Rushville,  60  are  common  nuisances,  is  witldn  the 

Ind.    327 ;     McFee   v.    Greenfield,    62  power  of  the  city.    Topeka  v.  Raynor, 

Ind.  21.  61  Kan.  10.    The  State  may  confer,  and 

Ordinance   ultra   vires.     License   to  by  delegating  the  power  to  pass  police 

sdl   liquors  at   retail,     Svbsequent   or-  ordinances,   &c.,  has   conferred,   upon 

dinance    restricting    sale    invalid.      A.  municipalities    the    right    to    punish 

obtained  a  license  to  sell  Uquors ;  sub-  jmrsuunt  to  ordinance  illegal  sales  of 

sequentl^    an    ordinance    was    passed  intoxicating  liquors  or  the  keeping  of 

prohibiting  the  sale  of  liquor  during  any  place  for  conducting  such  within 

the  continuance  of  divine  service  at  their    limits,  nolrmthstaruiing    that    the 

any  time  thereafter  to  be  held  by  any  general  laws  of  the  State  cover  the  same 

denomination  of  Christian  people  witliin  subject.    In  re  Jahn,  55  Kan.  694,  citing 

the  corporate  limits,  providing  that  the  Emporia    v.    Volmer,    12    Kan.    622 ; 

prohibition    should    cover   the    entire  Salina  v.  Seitz.    16  Kan.    143;   State 

appointed    time    for    divine    worship  v.   Young,    17  Kan.  414;    Franklin  v. 

from   its   commencement  to  its   final  Westfall,    27    Kan.    614;    Topeka    v. 

close,  and  on  all  protracted  occasions  Myers,    34    Kan.    500;   Junction   City 

covering  intermissions  by  day  and  by  v.  Keeffe,  40  Kan.  275,  279,  280. 

night.     Held  invalid,  as  the  element  of  A   statute   authorized    the   sale   of 

time  was  not  fixed  by  the  corporate  native  wines  without  license.     It  was 

will,  but  left  to  a  casual  and  incidental  held  that  an  ordinance  adopted  by  a 

control,  dependent  upon  the  will  and  city  by  virtue  of  the  power  to  license, 

pleasure  of  the  various  denominations  tax,  regulate,  or  suppress  the  sale  of 

of  Christian  people,  and  ignoring  all  intoxicating  liciuors  which  prohibited 

others.    Gilhain  v.  Wells,  64  Ga.  192.  the  sale  of  native  wines  except  on  the 

In  West  Virginia,  there  are  consti-  premises  where  the  grapes  were  grown, 

tutional    provisions    conferring    upon  was  contrary  to  the   provisions  of  the 

county  courts  authority  over  licenses  statute  and  void.     Morrilton  v.  Comes, 

for   the   sale   of   intoxicating   liciuors,  75  Ark.  458.     A  city  was  vested  with 

but  notwithstanding  these  provisions,  power  to  regulate,  license,  and  tax  the 

the  legidaUire  may  give  municipal  cor-  sale     of    intoxicating     liquors.       The 

wrations  exclusive  jurisdiction  thereof,  statute    authorized    the'    granting    of 

Wilson  V.  Ross,  40  W.  Va.  278 ;  Ward  licenses  on  tlie  petition  of  two-thirds 

r.  Taylor  County  Court,  51  W.  Va.  102;  of  the  owners  of  the  property  in  the 

State  V.  Harden,  62  W.  Va.  313;  58  block  where  the  proposecl  saloon  was 

8.  E.  Rep.  715:  situated.     An  ordinance  was  adopted 

In  Kansas,  where  there  is  a  State  pro-  which   required   the   petition   of   two- 

hibitory  law,  it  has  been  held  that  the  thirds  of  the  qualified  voters  of  the 

legidatwre  may  authorize  cities  to  provide  whole  city.    It  was  held  that  the  statu- 

by  ordinance  for  the  prohibition  of  the  tory  provision   with   reference  to  the 

sale  of  intoxicating  liquors  contrary  to  sufficiency  of  the  petition  limited  tlie 

the  law,   the  suppression  of  common  power  of  the  city,  and  that  the  require- 

nuisances,  and  the  seizure  and  destruc-  ments  of  the  city  ordinance  were  idtra 

tion  of  all  intoxicating  liquors  and  other  vires.     People  v.  McCammon,  111  Mo. 

property  used  in  maintaining  a  common  App.  626. 
nuisance,  but  it  seems  that  the  owner  of 
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sary  for  the  security,  welfare,  and  convenience  of  the  city,  or  for 
preserving  the  peace,  order,  and  good  government  within  the  same,'' 
was  held  to  authorize  an  ordinance  (and  the  same  b  constitutional) 
to  prevent  shopkeepers,  unless  licensed  by  the  city,  from  keefMog 
spirituous  liquors  in  their  shops  or  in  any  adjacent  room.' 

A  corporation  whose  charter  contained  the  general  welfare  clause, 
and  also  specific  power  "  to  license  persons  to  retail  spirituous  liquors, 
and  to  prohibit  persons  from  selling  without  such  license,"  and  was, 
it  seems,  silent  as  to  the  amount  which  might  be  demanded  for  a 
license,  was  adjudged  competent  to  enact  an  ordinance  demanding 
SoOO  as  a  fee  for  a  retail  license.^ 

Power  by  charter  to  a  city  "/o  tax,  or  entirely  suppress,  all 
petty  groceries,"  was  held,  in  connection  with  other  provisions  of 
the  charter  expressly  authorizing  certain  other  subjects  to  be  licensed, 
not  to  confer  upon  the  corporation  the  power  to  grant  licenses  for 
retailing  vinous  liquors,  and  to  demand  a  sum  of  money  therefor.* 

*  Heisembrittle  v.  City  Council,  2  charter  power  to  "restrain  and  pn>- 
McMuUan  (S.  Car.)  Law,  233.  Followed  hibit  tippling-houses/'  and  the  corpora- 
and  aiiirmed.  Charleston  v.  Ahrens,  4  lion  was  held  entitled  to  impose  a 
Strob.  (S.  Car.)  Law,  24L  See  Charles-  license  fee.  Power  to  "tax"  and  "re- 
ton  V,  Weiitworth  Baptist  Church  (giv-  strain"  sale  of  liquor  includes  power  to 
ing  preamble  to  charter  in  question),  grant  licenses.  Mt.  Carmei  v.  Wabash 
lb.  306,  308.  A  town  had  exclusive  County,  50  111.  69;  Schweitier  ». 
authority  over  the  sale  of  liquors  Liberty,  82  Mo.  309;  Portland  t. 
therein,  and  it  was  held  that  power  to  Schmidt,  13  0reg.  17.  Wliere  authority 
"regulate,  restrain,  and  suppress  shops  was  conferred  upon  a  corporation  to 
and  places  for  tlie  sale  of  ardent  spints  suppress  and  prohibit  the  sale  of  intozi- 
by  retail "  amounted  to  an  authority  to  eating  drinks,  as  well  as  to  license  tbe 
forbid  the  sale;  for  if  there  is  a  sale  it  same,  an  ordinance  which  imposes  a 
must  be  made  in  some  shop  or  place,  penalty  for  selling  such  drinks  without 
Clintonville  V.  Keeting,  4  Denio  (N.  Y.),  license,  which  penalty  exceeds  that 
341;  Thomas  v.  Mt.  Vernon,  9  Ohio,  fixed  by  the  general  law  of  the  Tcni- 
290.  Requiring  a  license  tax  from  the  tory  is  reasonable.  Deitz  v.  Centnl,  1 
owner  of  a  saloon  situated  three  miles  Colo.  323. 

from  the  settled   portions  of  a  city,         There  sliould  be  no  arbitrary  di»- 

though  within  its  limits,  held  unlawful  crimination  in  granting  such  licensee 

on  the  ground  that  the  benefits  of  the  Zanone  v.  Motrnd  City,  103  111.  552.    If 

parties  should  be  reciprocal,  and  in  this  the  power  to  fix  the  fee  is  granted  to  the 

case    the    saloon    owner    received    no  municipal  corporation,  its  discretion  in 

benefits  whatever  from  the  city  govern-  fixing  it  cannot  be  re\4ewed  by  the 

ment.     Salt  Lake  City  v.  N^agner,  2  courts.    Wolf  v.  Lansing,  53  Mich.  367. 

Utah,   400.     Construction   of   charter  Courts  will  not  presume,  as  matter. of 

provisions    holding    that    the    siile    of  law,  that  the  amount  of  a  license  tu 

intoxicating  liquors  might  be  declared  a  upon    selling   liquor    is    unreasonable, 

nuisance  by  the  municipal  autliorities.  oppressive,     or     prohibitory.      In    n 

Block    V.    Jacksonville.    35    111.    ;501;  Guerrero,  69  Cal.  88 ;  ^x  pcrtc  McNaDy, 

Goddard  v.  Same,  15  III.  oS^S;   Byers  r.  73  Cal.  632.    An  ordinance  may  provide 

Olney,  16  111.  35;   Pekin  v.  Smelzel,  21  for  the  pajmient  of  liquor  licem«  fees 

111.  464.  at  the  rate  fixed  or  to  be  fixed  by  an 

»  Perdue  r   Ellis,  IS  Ga.  586.     But  amendment  to  the  city  charter  voted  or 

see  Burnett,   In  re,  30  Ala.  461,  and  to  be  voted  on  by  the  people.    Seattle «. 

compare  that  with  Marion  v.  Chandler,  Clark,  28  Wash.  717. 
6   Ala.    899.      See  also   St.    I-ouis   v.         •  I>eonard  v.  Canton,  35  Miss.  189. 

Smith,  2  Mo.    113,   where    there  was  Power  "to  prohibit  tippUng-houses " 
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§  072  (400).  Regulation  of  Saloons,  Ac,  under  General  Welfare  * 
Olause.  —  Under  a  general  power  to  pass  "any  other  by-laws  for  the 
well-being  of  the  city,"  its  council  may,  by  ordinance,  prohibit  ' 
saloons,  restaurants,  and  other  places  of  public  entertainment,  to  be 
kept  open  after  ten  o'clock  at  nigfU.  The  objections  that  such  a  by- 
law was  unreasonable,  and  deprived  the  citizen  of  the  constitutional 
right  of  "acquiring  property,"  were  not  considered  to  be  well  taken. 
It  regulates,  but  does  not  deprive,  the  party  of  his  rights.*  Under 
similar  powers,  an  ordinance  confining  the  carrying  on  of  the  laundry 
business  to  a  certain  portion  of  a  city  is  a  police  regulation  and 
reasonable.^ 

§  673.  Intoxicating  Liquors ;  Power  to  prohibit  Sale.  —  The  busi- 
ness of  dealing  in  and  selling  intoxicating  liquors  does  not  come 
within  the  category  of  those  useful  and  harmless  trades  which  the 
individual  has  the  right  to  pursue  at  will.  The  sale  of  such  liquors 
has  been,  at  all  times,  by  the  courts  of  every  State,  considered  as 
the  proper  subject  of  legislative  regulation.  There  is  no  inherent 
right  in  a  citizen  to  engage  in  the  business  of  selling  intoxicating 

does  not  authorize  an  ordinance  pro-  city  ordinances,  that  they  in  some 
hibiting  sales  of  beer  by  brewers,  degree  interfere  with  the  unlimited  ex- 
Strauss  ».  Pontiac,  40  111.  301.  Prohibi-  ercise  of  private  rights."  Per  Bell,  J., 
tion  in  ordinance  to  sell  liquors  without  in  State  v.  Freeman,  38  N.  H.  426 ; 
license  held  not  to  apply  to  sales  by  State  v.  Welch,  36  Conn.  215.  In 
manufacturers,  but  to  retail  dealers,  further  support  of  text,  Platteville  v. 
St.  Paul  V.  Troyer,  3  Minn.  291.  Bell,  43  Wis.  488;  Staats  v.  Washington 

Under  a  law  requiring  a  majority  of  45  N.  J.  L.  318;  Staates  v.  Wasliington, 

citizens  to  petition  for  a  license  to  the  44  N.  J.  L.  605. 

city  council,  a  license  granted  upon  a         Under  the  general  welfare  clause ,  a 

petition  signed  by  a  less  number  is  void  city  may  adopt  an  ordinance  prohibit- 

and  affords  no  protection.     Eureka  v,  ing    the    possession     of    intoxicating 

Davis,  21  Kan.  578;  and  the  mayor  is  liquors    for   purposes    of   illegal    sale. 

not   bound    to    sign    any    license    so  Sawyer  v.  Blakely,  2  Ga.  App.   159; 

ordered.    Welsfordv.  Weidlein,23  Kan.  Bagwell  v.  Lawrenceville,  94  Cfa.  654; 

601;  8.  p.  State  v.  Young,  17  I^n.  414;  Reese  v.  Newnan,  120  Ga.  198;  Tucker 

Hartford  Fire  Ins.  Co.  v.  State,  9  Kan.  v.  Moultrie,  122  Ga.  160.     But  under 

210;    Eureka  v,  Davis,  21  Kan.  578;  that  clause  the  city  cannot  prohibit  the 

Wabaunsee  Co.   v.   Muhlenbacker,    18  transportation  or  delivery  within  the 

Kan.  129;  Bouldin  v.  Baltimore,  15  Md.  city  of  intoxicating   liquors  lawfully 

18.     Cannot  compel  its  issue  by  man-  purchased   elsewhere.      Southern    Ex- 

damus.    State  v.  Stevens,  23  Kan.  456.  press  Co.  v.  Rose  Co.,    124  Ga.  581. 

Where  there  is  no  law  governing  the  Nor  can  it  forbid  the  sale  of  ^^ines  which 

amount,  it  is  a  question  of  expediency,  are  permitted  by  statute  to  1:^  sold, 

of  which  the  city  authorities  are  the  sole  Duren  v.  Stephens,   126  Ga.  496.     By 

judge.    Goldsmith  v.  New  Orleans,  31  virtue  of  the  general  welfare  clause  a 

La.  646.  city    may    enact    ordinances    for    the 

'  State  V.  Freeman,  38  N.  H.  426  punishment    of    open    and    notorious 

(following    and    approving     on     this  drunkenness.     Fairmont  v,  Meyer,  83 

ennt.  State  v.  Clark,  28  N.  H.  176);  Minn.  456. 
Giro  V.  Rome  City  Council,  10  Ga.        >  Matter  of  Hang  Kie,  69  Cal.  149. 

532;    Hudson  v.  Geary,  4  R.  I.  485.  See  Index,  Laundry, 
""It  18  an  unavoidable  consequence  of 
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liquors  by  retail;  it  is  not  a  privilege  of  a  citizen  of  the  State,  or  of  a 
citizen  of  the  United  States.      As  a  business  attended  with  danger 
to  the  community,  it  may  be  entirely  prohibited  by  the  State,  or  be 
permitted  under  such  conditions  as  will  limit  to  the  utmost  its  evils.' 
The  power  of  the  legislature  in  this  respect  may  he  delegated  to 
municipal  corporations.     The  delegated   power   may   include  the 
power  to  prohibit.     Thus,  under  delegated  power  to  restrain,  pro- 
hibit, and  suppress  the  sale  of  intoxicating  liquors,  a  city  may  adopt 
a  prohibitory  ordinance.-      But  authority  conferred  in  these  terms 
leaves  the  nature  and  extent  to  which  the  power  conferred  shall  be 
exercised  in  the  discretion  of  the  city.    This  authority  does  not  limit 
the  municipality  to  absolute  prohibition.    By  virtue  of  the  pow^r  to 
restrain,  the  city  may  exercise  control  by  way  of  partial  prohibition, 
or  by  license  under  conditions.^    Whatever  may  be  the  case  where 
the  power  conferred  is  simply  regulative  in  its  nature,  it  has  been  held 
that  under  a  power  to  prohibit,  license,  and  regulate,  the  city  vmy  at 
any  time  repeal  the  original  licensing  ordinance,  and  thereby  revoke 
a  license  for  a  specified  term  before  the  expiration  of  that  term.* 

»  Mugler  V.  Kansas,  123  U.  S.  623;  Mt.  Carmel  v.  Wabash  Co.,  50  111.  69; 

Crowley  v.  Christensen,  137  U.  S.  86, 91 ;  Schwucliow  v,  Chicago,  68  111.  444, 448; 

Giozza   V.    Tieman,    148    U.    S.    6o7;  Territory  v,  Robertson,  19  Okla.  149; 

Holden  v.  Hardy,  169  U.  S.  366,  393;  92  Pac.  Rep.  144.    »See  also  St.  Louis  r. 

Croiiin  v.  Adams,  192  U.  S.  108,  114;  Smith,  2  Mo.  113;  Clintonville  r.  Keet- 

Ex    parte   Christensen,    85    Cal.    208;  ing,  4  Denio  (N.  Y.),  341. 
Foster  v.  Police  Com'rs,  102  Cal.  483 ;         Under  statutory  authority  to  licoDse, 

Robison     v.     Haug,     71     Mich.     38;  regulate,  or  prohibit,  an  ortiinance  im- 

Sherlock  v.  Stuart,  96  Mich.  193,  196;  posing  &  partial  prohUntionisfiuihonKiL 

Paul  V.  Washington,  134  N.  Car.  363;  Dennehy  v.  Chicago.  120  111.  627.    in 

Sandys  v.  Williams,  46  Greg.  327.  Gunnarssohn  v.  Sterling,  92  111.  569,  the 

A  municipal  ordinance  imposing  a  statutory  authority  of  tlie  municipality 

license  upon  the  sale  of  litjuor  without  was  to  license,  prohibit,  or  regulate,  but 

prohibiting    it   docs    not   abridge   tlie  the  court  usecl  language  to  the  effect 

riglit  of  a  citizen  to  pursue  a  lawful  em-  that  the  power  to  prohibit  authoriies 

ployment,  within  tlie  meaning  of  tlie  any  partial  prohibition. 
Fourteenth  A  mendment  to  the  Constitu-         *  Carbondale  v.  Wade,  106  111.  App. 

tion  of  the  United  States.    In  re  Bicker-  654.     **  Licenses  to  sell  liquors  are  fw* 

staff,  70  Cal.  35.  contracUi  between   the   State  and  tlie 

*  Emporia  u.    Volmer,  12  Ivan.  622.  person  licensed,  gi\nngthe  latter  vested 
An  ordinance  making  the  delivery  of  rights,  and  partaking  of  the  nature  of 
intoxicating  li(]Uor  by  a  carrier  to  the  contracts,   but  are  merely  temporary 
consignee  a  sale  of  such  liquor  is  void.  i)ermits  to  do  what  otherwise  would  be 
Carthage  v.  Munsell.  203  111.  474. '  Title  an  offence,   issued  in  the  exercise  of 
to  intoxicating  liimor  to  be  shipped  police  powers,  and  subject  to  the  direc- 
C.O.D.  passes  to  tlic  consignee  on  de-  tion  of  government,  which  may  revoke 
livery  to  the  express  company,  and  the  them  as  it  deems  fit.'*    Per  Day,  C.  J., 
exprcss  agent  at  the  point  of  destination  in  Columbus  v.  Cutcomp,  61  Iowa,  672, 
is  not  guilty  of  violating  an  ordinance  citing  Metropolitan  Board  of  Excise  t. 
against  the  sale  of  liquor  by  delivery  Barrie.  34  N.  Y.  657 ;  Calder  v,  Kurby, 
of    the    consignment    and    collecting  5  Gray   (Mass.),  597;  Commonwealth 
therefor.     Carthage  v.  Duvall.  202  III.  v.  Brennan,  103  Mass.  70.    Under  char- 
234 ;   Carthage  v.  Munsell,  203  111.  474,  ter    authority  to    suppress,   repilate, 
aff*g  105  111.  1 19.  licen.se.  and  restrain,  the  municipality 

•  Emporia  v.  Volmer.   12  Kan.  622;  may,  by  ordinance,  impose  a  condition 
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§  674.  Intoxicating  Uquors ;  Power  to  regulate.  —  But  the  power 
conferred  upon  cities  u  usually  regulative  and  not  prohibitive 
in  its  nature,  and  is  usually  embraced  in  the  terms,"  to  regulate, 
restrain,  license,  or  tax"  the  business,  or  in  some  one  or  more  of 
these  or  similar  terms  importing  regulation  rather  than  prohibition. 
Under  a  power  which  is  plainly  regulative  only,  total  or  absolute 
prohibition  is  not  authorized,  either  expressly  or  in  fact  as  a  result 
of  the  exaction  of  prohibitive  conditions.^  A  power  to  regulate,  in 
whatever  terms  granted,  includes  the  power  of  reasonable,  partial, 
or  qualified  prohibition.^    Under  a  regulative  power,  the  city  may, 

MubjectinqaU  licenses  issued  to  revocation  An  ordinance  which  prohibits  the  sale 

on  violation  of  any  of  the  provisions  of  of  intoxicating  liquors  in  quantities  less 

the  ordinance.    Schwuchow  v.  Chicago,  than  five  gallons  is  a  valid  and  reason- 

68  III.  444,  449.  able  exercise  of  the  power  to  regulate, 

*  Steffy  V.  Monroe  City,  135  Ind.  466 ;  license,  or  prohibit.     Gunnarssohn  v. 

Champer  v.  Greencastle,  138  Ind.  339 ;  Sterling,  92  111.  569. 
State  V.  McCammon.  Ill  Mo.  App.  ()26 ;         When  the  city  lias  power  to  license, 

Rossell  V.  Garon,  50  N.  J.  L.  358 ;  Port-  regulate,  or  restrain  the  sale  of  intoxicat- 

lanil  r.  Schmidt,  13  Orcg.  17,  22;   Ben-  ing  H(iuors,  it  may  adopt  an  ordinance 

nett  V.   Pulaski  (Tenn.  Ch.  App.),  52  prohibiting  druggints  from  selling  them 

S.  W.  Rep.  913;   Provo  v,  Shurtliff,  4  for    other    tlian    medicinal    purposes. 

Utali,  15.  Provo  v.  Shurtliff,  4  Utah,  15. 

Special    provision    of   charter   con-         Where  a  city  is  authorized  to  license 

stnied   not  to  give  power  to  prohibit  the  sale  of  intoxicating  liquors,   and 

ghsoliUehj  the  sale  of  liquor  in  the  town,  has  also  general   authority   conferred 

Hill  V.  Decatur,  22  Ga.  203.     In  State  upon  it  to  pass  ordinances  for  promot- 

r.    McCammon,   HI  Mo.  App.  626,  a  ing  the  peace  and  good  order  of  the 

city,    having    authority    to    regulate,  city,   an   ordinance   may   be   adopted 

license,  and  tax,  adopted  an  ortlmanco  which  forbids  the  sale  of   intoxicating 

requiring,  among  otlier  tilings,  the  peti-  liquors  in  unlicensed  places.     Hershotf 

tion  of  two-thirds  of  the  qualified  voters  v.  Beverly,  45  N.  J.  L.  2S8;    Staats  v. 

of  the  city  as  a  condition  of  obtaining  Washin^on,  45  N.  J.  L.  318. 
a  license.    The  court  held  the  condition         By  virtue  of  the  power  to  license  and 

to  be  prohibitive  in  its  effect,  and  the  regulate  a  city  may  classify  vendors  of 

ordinance  to  be  invalid,  for  that,  as  intoxicating  liquors  as  wholesale  and 

well  as  for  other  reasons.     When  the  retail  dealers  or  by  the  quantity  sold, 

power  is  conferred  to  license,  the  city  and  may  impose  different  license  fees 

has  no  authority  to  prohibit  absolutelv  upon  each  cla.ss.    Dennehy  v.  Chicago, 

the  sale  of  beer  by  the  quart.    Rossell  120  111.  627;  Strauss  v.  Galesburg,  203 

V.  Garon,  50  N.  J.  L.  358.  111.    234.      Ordinance   prohibiting   the 

Where  the  city  had  authority  "to  sale  of  intoxicating  li(|uors  witiiout  a 
regulate,  control,  tax,  license,  or  pre-  license  held  to  include  and  apply  to 
vent"  the  sale  of  intoxicating  liquors,  wholesale  traffic.  Cofer  v.  Common- 
it  was  held  that,  if  the  council  elected  to  wealth  (Ky.),  87  S.  W.  Rep.  264.  See 
license  the  business,  the  restrictions  also  Miller  v.  Ammon,  145  U.  S.  421. 
imposed  must  be  reasonable  in  their  But  tlie  ordinance  must  embrace  and 
nature  in  relation  to  the  exercise  of  have  the  same  application  to  all  persons 
the  power  to  license.  Paul  v.  Washing-  in  the  same  class.  An  ordinance  rc- 
ton,  134  N.  Car.  363.  quiring  a  license  for  tlie  sale  of  liquors 

'  Newbeni   r.   McCann,    105  Tenn.  at  retail  held  to  be  void  for  discrimina- 

1,59,  164:    Provo  v.  Sliurtliff,  4  Utah,  tion  between  different  persons  in  the 

15.    Power  to  license,  regulate,  and  con-  same  business.     Monmouth  v.  Popel,- 

trol  places  where  intoxicating  li(]Uors  183  111.634;  Cairo  v.  Feuchter,  159  111. 

are  sold   confers  authority  to  license  155. 

and  regulate  the  sale  of  such  liquors.         Where   a  city   is  given   power  by 

Houck  V.  Ashland,  40  Or^.  117.    See  charter  to  license  places  for  the  sale  of 

also  Woods  V.  Prineville,  19  Oreg.  108.  fermented  as  distinguished  from  spirit- 
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by  ordinance,  prescribe  the  portions  of  the  city  within  which  the 
business  may  be  carried  on,  and  may  prohibit  it  in  other  portions.* 
The  city  may  adopt  an  ordinance  specifying  the  hours  of  business 
and  requiring  the  closing  of  saloons  during  other  hours,'  or  prohibit 
the  transaction  of  all  business  on  Sundav,^  and  as  an  incident  of  its 

nous  liquors,  and  has  also  power  to  pass  nite,  although  it  does  not  set  forth  the 

ordinances  for  tlie  peace,  good  onler,  boundaries    of    the    ''business"   and 

and  prosperity  of  the  city,  and  there  "residence"      portions      respectively. 

is  no  general  law  restricting  the  sale  of  Shea  v.  Muncie,  148  Ind.  14. 
fermented  liquors,  the  city  has  power        ^  State  v.  Calloway,  11  Idaho,  719; 

to  forbid  by  ordinance  tlie  «a/c  o/  /cr-  Schwuchow   v    Cliicago,   68   lU.  444; 

menled  liquors   and    may  punish   the  Davis  p.  Fasig,  128  Ind.  271;  Tarldor. 

sale  thereof  without  license.    Stokes  ?».  Cook,  120  ^lo.  1 ;    Ex  parte  Wdf,  14 

Schlacter,  6(>  N.  J.  L.  247.  Neb.   24 ;   Staates   v.  Washington,  44 

Under  a  power  "to  declare  what  N.  J.  L.  605;   Paul  v.  Washington,  134 

shall  be  a  nuisance  and  to  abate  tlie  N.  Car.  363;    Smith  v.   Knox^nlle,  3 

same,  and  to  impose  fines  upon  parties  Head  (Tenn.),  245;  Maxwell  v.  ioaesr 

who  may   create,   continue,  or  suffer  boro,  11  Heisk.  (Tenn.)  257;   Bennett 

nuisances  to  exist,"  a  city  may  adopt  v.  Pulaski,  (Tenn.  Ch.  App.),  52  S.  W. 

an    ordinance    declaring    that    places  Rep.  913. 

where  hop  ale  is  sold  are  nuisances,  hop        •  State  r.  Calloway,  11  Idaho,  719: 

ale  containing  some  alcohol,  and,   it  Newbem  v.  McCann,   105  Tenn.  159; 

being  doubtful    whether   the   keeping  Nashville  r.  Linck,  12  I..ea  (Tenn.),  499; 

of  it  is  or  is  not  a  nuisance,  its  action  Ls  Gabel  v.  Hoaston,  29  Tex.  335. 
decisive  of  the   question.     Laugel   v.         Under  the  power  to  license,  r^ulate. 

Bushncll,  197  111.  20,  aff'g  96  111.  App.  and  restrain,  a  city  niay  by  orcunanoe 

618.    A  power  *'  to  hcense  saloons,  tav-  prohibit  tlie  sale  of  liquors  on  particular 

ems,  and  eating  houses"  held,  under  days  or  at  varticular  places ^  aithou^  it 

the  legislation  applicable  to  the  ques-  cannot  pronibit  generally.    Portland  r, 

tion,  not  to  authorize  licensing  the  sale  Schmidt,  13  Oreg.  17,  22. 
of  liquors.  Mount  Pleasant  v.  Vansice,         Under  ''full  power  to  (miss  such  or- 

43  Mich.  361.  dinances  as  the  city  council  sliall  deem 

In  IllinoUi,  it  has  been  held  that  the  expedient  for  the   government  of  the 

exercise  of  the  power  to  retjuire  licenses  city,  not  contrary  to  the  constitution 

to  sell    intoxicating    liquors  is  legLs-  of  the  Stat«  or  the  United  States,"  a 

lative  in  it3  nature  and  must  be  exercised  city  may  prohibit  within  its  limits  the 

by  ordinance.    A  resolution  is  not  suffi-  sale  of  liquor  on  Sunday.    M^gowan  r. 

cient.     People  v.  Crotty,  93  111.  180;  (Commonwealth.  2  Met.  (Ky.)  3;  Stote 

People  r.  Cregier,  138  111.  401:   People  v.  Welch.  36   Conn.   215;    Lo\ilia  r. 

V.  Mount,  186  111.  500,  aff'g  87  111.  App.  Cobb,  126  Iowa,  557.    In  Shreveport  r. 

194.  Levy,  26  La. 'An.  671,  an    ordinance 

*  Valverde  v.  Shattuck,  19  Colo.  104 ;  forbidding  the  sale  of  goods  on  Sunday, 

People  V.  Cregier,  138  HI.  401 ;  Strauss  but  excepting  those  persons  keeping 

V.   Cralesbui^,   203   111.   234;    Shea  v.  their  places  closed  on  Saturday,  wis 

Muncie,  148  Ind.  14,  24;    Rowland  v.  held  to  \>e  unconstitutional  as  gi\'ing 

(jJreencastle,  157  Ind.  591;  Sherlock  v.  to  Jews  a  privilege  denied  to  others. 
Stuart,  96  Mich.  193;   People  v.  Blom,         Prohibiting  by  ordinance  the  sale  of 

120  Mich.  45;  Johnson  v.  Hessemer.  143  liquor  on  Sunday  is  not  a  >iolation  of 

Mich.  313;   In  re  Wilson,  32  Minn.  145;  the  conslitutional  provision  forbiddiz^ 

Torritorj'  v.  Robertson,  19  Okla.  149;  tlie  establishment  of  any  religion  by  law. 

^♦2  Pac.  Rep.  144.  Minden  v.  Silverstein,  36  La.  An.  912. 

When,  by  statute,  express  autfiority  Where  a  city  had  power  to  license,  reg- 
is conferrc(f  on  a  city  to  prohibit  the  ulate,  and  restrain,  it  was  held  that  an 
sale  of  liquors  within  the  "residence  ordinance  providing  that  persons  "who 
portion"  and  to  confine  tlie  sale  to  the  sliall  sell,  pve  away,  furnish  or  cause 
"business  portion,"  an  ordinance  con-  to  be  furmshed  or  delivered"  on  Sw^ 
fining  the  sale  to  the  "  business  portion  "  droys  any  intoxicating  Uquor  was  in- 
and  prohibiting  it  within  the  "resi-  valid  so  far  as  it  sought  to  pre\'ent  the 
dence  portion "  is  not  void  as  too  indefi-  delivery  of  liquors  on  Sunday.    The 
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power  to  regulate,  and  of  an  ordinance  closing  saloons  at  specified 
times,  it  has  been  held  that  the  city  may  direct  that  all  persons,  other 
than  the  proprietor  and  his  servants,  shall  be  excluded  when  the 
saloon  is  closed.*  Under  the  power  to  regulate  it  has  also  been  held 
that  the  municipality  may  by  ordinance  prohibit  the  use  of  booths 
and  stalls  in  saloons,^  may  require  that  all  drinking  shall  be  done 
at  the  counter,*  may  prohibit  the  maintenance  of  restaurants,  eating 
rooms,  and  lunch  rooms  connected  with  barrooms,*  may  prohibit  all 
music, singing,  and  dancing  in  saloons,^  may  also  prohibit  the  keeping 
of  billiard  and  pool  tables,  gambling  tables,  ten-pin  alleys,  etc.,* 
and  may  further  prohibit  the  use  of  side  doors  for  the  sale  or  deUvery 
of  liquors.^ 

A  divergence  of  opinion  appears  to  have  arisen  as  to  the  validity  of 
ordinances  requiring  the  removal  from  the  windows  and  doors  of 
saloons  of  all  screens,  &c.,  obstructing  the  view  during  business 
hours  of  the  interior  and  the  business  transacted  therein.  In  Indiana, 
it  has  been  held  that  such  an  ordinance  is  prohibitive  and  not  merely 
regulative  and  cannot  be  enacted  under  authority  to  "license,  regu- 
late, or  restrain."  *  But  in  another  case  a  provision  prohibiting 
screens  and  curtains  during  business  hours  was  sustained  as  a  valid 
and  reasonable  exercise  of  the  power  to  regulate." 

It  is  within  the  power  of  the  legislature  to  expressly  confer  upon  a 

delivery  might  be  by  a  person  who  had  *  St.  Anthony  v.  Brandon,  10  Idaho, 
no  beneficial  interest  in  the  property  205;  Paul  v.  Washington,  134  N.  Car. 
which  might  belong  to  the  person  to  333. 

whom  it  was  delivered.  Noms  v.  Oak-  '  St.  Anthony  v.  Brandon,  10  Idaho^ 
ham,  138  Ala.  411.  205. 

»  State  V.  Calloway,  11  Idaho,  719;  •  Paul  v.  Washington,  134  N.  Car. 
Davis  V.  Fasig,  128  Ind.  271;    Paul  v.   363. 

Washington,  134  N.  Car.  363.  In  Davis  ^  Paul  v,  Washington,  134  N.  Car. 
V.  Fasig,  128  Ind.  271,  the  court  held  363. 

that  an  ordinance  directing  the  clos-  ®  Steffy  r.  Monroe  City,  135  Ind. 
ing  of  saloons  and  requiring  the  ejec-  466;  Cham  per  v.  Green  castle,  138  Ind. 
lion  of  all  persons  therefrom  at  the  339.  But  in  the  same  State  it  has  also 
closing  hour,  the  locking  of  the  prem-  been  held  that  such  an  ordinance  is 
ises,  keeping  them  locked  and  closed,  valid  when  limited  in  effect  to  the  hours 
and  the  exclusion  of  all  persons  while  during  which  saloons  are  required  to  be 
closed,  was  valid.  But  a  contranr  view  closed.  Decker  v.  Saigeant,  125  Ind. 
was  adopted  in  Bennett  v.  Pulaski  404.  Statutory  requirement  for  the  re- 
(Tenn.  Ch.  App.),  52  S.  W.  Rep.  913.        moval   of   screens,  &c.,  during  closed 

■  State  V.  Barge,  82  Minn.  256;  hours  held  to  be  constitutional.  Rob- 
Sandys  V,  Williams,  46  Oreg.  327.  ison  v.  Haug.  71  Mich.  38;    People  v. 

»  Paul  V.  Washington,  134  N.  Car.  White,  127  Mich.  428.  But  in  Bennett 
363.  Where  a  city  was  authorized  to  v.  Pulaski  (Tenn.  Ch.  App.),  52  S.  W. 
license,  tax,  regulate,  or  suppress  the  Rep.  913,  an  ordinance  j)rohibitinp 
i»le  of  intoxicating  liquors,  it  was  held  screens,  curtains,  &c.,  during  hours 
that  it  had  power  to  aaopt  an  ordinance  when  closed,  was  held  to  be  prohibi- 
forfoidding  the  keeping  of  chairs  or  seats  tive  in  its  effect  and  imauthorized. 
on  the  premises  except  for  the  use  of  •  Paul  v.  Washington,  134  N.  Car. 
the  proprietor  or  his  bartenders.  Pate  363. 
9.  Jafie«x>ro,  75  Ark.  276. 
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municipality  the  power  to  prohibit  under  penalty  the  sale  of  liquor 
in  any  saloon  into  which  any  female  person  shall  be  permitted  to 
enter,  to  prohibit  tite  presence  of  females  in  saloons^  and  to  prohibit 
the  employment  of  females  as  waitresses  and  attendants;  and  an 
ordinance  enacted  pursuant  to  such  express  statutory  authority  is 
valid,*  and  it  has  been  held  that  an  ordinance  prohibiting  the  em- 
ployment of  females  to  wait  in  saloons  and  barrooms  may  be 
adopted  under  the  power  to  regulate.- 

§  675.  Intoxicating  Liquors :  Qualifications  of  Dealers.  —  It  b 
within  the  power  of  the  legislature  to  enact  tliat  only  reputable  persont 
shall  be  allowed  in  the  business  of  retailing  intoxicating  liquors,  and 
the  legislature  may  autliorize  municipalities  to  determine  the  ques- 
tion of  fitness.'  The  legislature  may  also  confer  upon  municipalities 
tlie  right  to  determine  the  places  where  saloons  shall  be  kept,  and  to 
dett-rniine  that  question  upon  each  appHcation.*  By  virtue  of  the 
power  to  license,  tax,  and  regulate  the  business,  a  city  may  require  a 
bond  with  sureties  in  a  reasonable  amount,  conditioned  that  the 
licensee  will  conduct  the  liquor  business  in  a  legal  manner.*  Under 
the  power  to  license,  tax,  regulate,  and  restrain  barrooms  and  drink- 
ing shops,  a  city  is  authorized  to  adopt  an  ordinance  to  provide  the 

*  Adams  v.  Cronin,  29  Colo.   488;  where  there  is  a  saloon  or  *'to  fre- 

aff'd  sub.  nam.  Cronin  v.  Adams,  192  quent.  loaf ,  or  stand  around  siich  buiW- 

V.  S.  108:    Walker  v.  People,  5  Colo,  ing  within  fifty  feet  thereof,"  under  a 

App.  37;  Denver  r.  Domedian,  15  Colo,  penalty  on  tlie  saloon  keeper,  is  an  un- 

App.  3G.     Statute  prohibiting  the  cm-  Reasonable  interference   with   personal 

ployment  of  females  to  wait  in  saloons,  liberty  and  is  void.    Ordinance  prohib- 

&c.,  held  to  be  constitutional.    State  v.  itiiig  saloon  keci>crs  from   permitting 

Reynolds.  14  Mont.  383.  infnnta  or  females  to  drink  in  saloons  or 

'■^  Bei*gman  v.  Cleveland,  40  Ohio  St.  to  be  or  remain  therein  more  than  five 

C51.  minutes,  held  to  be  valid  and  reason- 

In  California,  the  constitution  con-  able.    Commonwealth  v.  Price,  123  Ky. 

fers  direct   autliority  upon  municipal  163;  94  S.  W.  Rep.  32.     No  question 

and   pubhc   corporations   to  make  all  was  raised  as  to  the  sufficiency  of  the 

such  local  police,  sanitary-,  and  other  statutory  authority  of  the  munici|MJity 

regulations  as  are  not  in  conflict  with  to  adopt  this  ordim^nce. 
the  general  lav»s.    It  has  becyi  held  that         *  Sheriock  r.  Stuart,  96  Mich.  193, 

tliis  authority  permits  tiie  enactment  198;  Wells  v.  Torrey,  144  Mich.  689. 

of  an  ordinance  proliibiting  the  sale  of  But  when  the  statute  prescribes  the 

intoxicating  licjuors  in  any  place  where  qualifications  of  the  persons  who  may 

females  are  employed  to  attend  as  wait-  bf*  licensed,  the  city  cannot  by  ordi- 

resses.     Ex  parte  Hayes,  98  Cal.  555.  nance    prescribe    additional    qualifica- 

See  also  Foster  r.  PoHce  Com'rs,  102  \\*n\i^     under    its     ix)wer     to  restrain, 

Cal.  483.     Under  tliis  authority,  also,  lic(^nse,    <tc.     Territory   v.  Robertson, 

the   ordinance   may   provide   that   no  19()kla.  149;  92  Pac.  Rep.  144. 
license  shall  be  issued  to  any  person         ^  Sherlock  v.  Stuart,  96  Mich.  193, 

who  has  in  the  past  employed  females  1^8;  O'llalloran  v,  Jackson,  107  Mich. 

as  waitresses.    Foster  v.  Police  Com'rs,  l'^^»  140. 

102  Cal.  483.    In  Gastenau  v.  Common-         *  Paducah  v.  Jones,   126  Ky.  809; 

wealth,  108  Ky.  473,  it  was  licld  that  an  1^1  S.  W.  Rep.  971 ;  People  v.  Btom, 

ordinance  which  makes  it  iHil'iwful  for  1-'^  Mich.  45. 
any  female  to  go  in  or  out  of  a  hiiilding 
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terms  and  conditions  on  which  licenses  shall  be  granted,  the  amount 
of  tax  to  be  imposed,  and  the  mode  of  collecting  it,  and  to  establish 
reasonable  rules  and  regulations  to  be  observed  in  conducting  the 
business.'  Under  the  power  to  impose  conditions  upon  the  issuance 
of  the  license,  the  city  may  require  as  a  condition  of  the  granting  of 
the  license  the  consent  or  certificate  of  character  of  neighbors, 
residents,  voters,  or  property  owners.'  The  authority  to  require 
the  consent  of  the  voters,  property  owners,  or  residents,  is  an  incident 
to  the  power  vested  in  the  municipality  to  prohibit  the  sale  of  intoxi- 
cating liquors,  or  to  regulate  the  same  and  to  attach  such  condi- 
tions as  it  deems  expedient,  and  is  not  invalid  as  a  delegation  to  the 
voters,  residents,  or  property  owners  of  the  power  to  license.* 

§  676.  Intozicatine:  Liquors ;  License  Fees.  —  The  'power  to  licence 
is  an  exercise  of  the  police  power,  and  includes  the  power  to  exact 
refisonable  fees,  not  for  the  purpose  of  taxation  or  revenue,  but  as 
incidental  to  the  power  of  regulation.*  But,  as  pointed  out  above,  the 
business  of  selling  intoxication  liquors  at  retail  is  one  which  no  per- 
son has  an  inherent  right  to  follow  and  which  may  be  prohibited  or 
regulated  at  the  pleasure  of  the  legislature.  '  The  nature  and  extent  of 
the  regulation  are  necessarily  within  the  discretion  of  the  legislature 
or  of  the  municipality  under  statutory  authority  conferred  upon  it. 
It  has  been  held  that  a  fee  exacted  as  a  condition  of  issuing  a  license 
to  sell  liquors  is  not  necessarily,  in  view  of  the  nature  of  the  business, 
a  tax,  and  is  none  the  less  a  license  because  it  may  yield  a  revenue  in 
excess  of  'the  expenses  of  what  may  be  regarded  as  the  reasonable 
expense  of  regulation.**  When  a  license  fee  is  exacted  under  the 
power  to  regulate,  the  courts  regard  the  amount  of  the  fee  as  largely 
within  the  discretion  of  the  licensing  authority  and  will  not,  as  a 
general  rule,  hold  it  to  be  exorbitant  or  unreasonable  unless  possibly 
in  very  exceptional  cases.* 

*  Portland    v,    Schmidt,    13    Oreg.  *  Fielders  v.  North  Jersey  St.  R. 

17,  22.  Co.,  68  N.  J.  L.  343,  357. 

'  In  re  BickerstafT,  70  Cal.  35  (cer-  *  Schmidt  v.  Indianapolis,  168  Ind. 

tificate  of  moral  character  si^ed  by  631;  80  N.  E.  Rep.  632. 

five  persons);     Ex  parte  Chnstensen,  •  Where  the  city  has  authority  *'to 

85  Cal.  208;    \Vhitt«n  v.  Covington,  restrain,  license,  and  regulate  saloons," 

43  G9.  421   (written  recommendation  it  may  adopt  an  ordinance  requiring 

by  four  of  nearest  neiglibors);    Mar-  a  license  and  a  Hcense  fee  of  $500. 

tens  V.  People,  186  111.  314  (petition  of  Such  ordinance  is,  in  i^iew  of  the  nature 

property  owners  'n  block) ;    Harrison  of  the  business,  a  police  regulation  and 

V.    reople,    195    111.    466   (petition   of  not  a  tax  or  revenue  measure.     Wells 

groperty  owners  in  block);    People  v.  v.  Torrey,  144  Mich.  689.     Under  the 

lom,  120  Mich.  45  (certificate  of  good  power   to   license,   tax,    regulate,  and 

character  by  six  reputable  citizens).  restrain,  a  license  fee  or  tax  of  $500 

'  Swift  V,  People,  162  III.  534.  per  annum  is  not   unreasonable  and 
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§  677  (369).  Health  Ordiziances.  —  Our  municipal  corporations 
are  usually  invested  with  express  power  to  preserve  the  health  and 
safety  of  the  inhabitants.  This  is,  indeed,  one  of  the  chief  purposes  of 
local  government,  and  reasonable  by-laws  in  relation  thereto  have 
always  been  sustained  in  England  as  within  the  incidental  authority 
of  corporations  to  ordain.^  In  determining  the  validity  of  ordinances 
adopted  to  promote  the  health  and  comfort  of  the  inhabitants  it  may 
be  taken  as  firmly  established  that  the  State  possesses,  and  therefore 
municipal  corporations  under  legislative  sanction  may  exercise,  the 
power  to  prescribe  such  regulations  as  may  be  reasonably  necessary 
and  appropriate  for  the  protection  of  public  health  and  comfort,  and 
that  no  person  has  an  absolute  right  to  be  at  all  times  and  in  all 
circumstances  wholly  freed  from  restraint ;  but  persons  and  property 
are  subject  to  all  reasonable  kinds  of  restraints  and  burdens  in  order 
to  secure  the  general  comfort,  health,  and  prosperity  of  the  State, 
the   public  as  represented    by  its  constituted  authorities    taking 

will  not  be  deemed  prohibitive.    Port-  ing   the   issuing   of   licenses   provides 

land  V.  Schmidt,  13  Oreg.  17,  25.  that  the  license  shall  not  esctend  be- 

In   Missouri,   cities  of  the  fourth  yond  the  municipal  year,  the  lioense 

class  were  authorized  to  regulate  and  fee  need  not  be  fixea  by  the  ocnmcil 

license  the  sale  of  intoxicating  liquors,  yearly.    People  v.  Mount,  186  IlL  560, 

It  was  held  that  a  license  fee  of  $1000  aff'g  87  111.  App.  194.     Liquor  licenm 

was  not  unreasonable  and  oppressive,  fee  held  not  a  tax,  in  the  constitutional 

Ex  parte  Hinkle,  104  Mo.  App.  104.  sense    of   the    term,    compelling   uoi- 

A  license  fee  of  SIOOO  exacted  from  formity  of  taxation.     E^ist  St.  Louis 

brewers  and  brewers'  agents  held  not  v.  Webrung,  46  IN.  392.    A  license  tax 

to  be  excessive.     Schmidt  v.   Indian-  has  been  held  not  to  be  a  penalty  but 

apolis,   168  Ind.  631;  80  N.  E.  Rep.  a  debt,  so  far  as  relates  to  the  applka- 

632.    But  a  license  fee  of  $500  applierl  tion    of    the   statute    of    limitatiocis. 

to  places  where  intoxicating  drirJcs  are  San  Luis  Obispo  v,  Hendricks,  71  Oftl. 

not  sold  is  excessive  for  this  purpose  242. 

and   unreasonable,  and  an   ordinance        The  payment  of  a  license  tax  luxm 

exacting  it  in  the   case  of  places  of  the  sale  of  liquor  imposed  by  a  city  ooes 

public  entertainment  where  only  non-  not  exempt  the  person   who  pays  it 

mtoxicating  liquors  are  sold  is  void,  from  liability  to  pay  a  similar  tax  im- 

Kenaston  v.  Riker,  146  Mich.  163.  posed  by  the  county.    In  re  Lawrenee, 

When  the  statute   renuires  that  a  69  Cal.  608.     A  State  law  i>ro\'idii^ 

license  fee  sliall   be   paici  in  advance  for  the  assessment  of  a  specified  tax 

and    fixes   the  minimum  fee,  an  ordi-  on   liquor  dealers,   the   money   nused 

nance  which  provides  for  the  issuing  of  to  be  devoted  to  towns  and  cities  in 

licenses  on  complying  \\ith  certain  re-  which  the  business  was  carried  on,  was 

quirements  ''and   paying  for  such   li-  held  to  be  a  tax  and  not  a  licensing  of 

cense  at  a  rate  that  may  be  from  time  the  sale,  and  not  to  be  unconstitutional 

to  time  established  per  annum,"  does  because  unjust  or  unequal,  nor  because 

not  comply  with   the   statute  and  is  the  municipality  had  no  voice  in  the 

invalid  for  failure  to  fix  the  fee.    Peo-  levy.    Youngblood  v.  Sexton,  32  Blich. 

pie  V.  Mount,  186  111.  560,  aff'g  87  III.  406.     Liquor  license  fee  held  to  be  a 

App.    194.      When    authority   is   con-  tox  and  not  a  police  regtdatum  where 

fcrrcd  "to  fix  the  amount,  terms,  and  imp^^   by   the   same    ordinance  as 

manner   of    issuing    and    revoking   li-  licenses  for  revenue.    Sheriff  v.  Daigle, 

censes,"  the  amount   of   the   fee   can  107  La.  510. 

only  be  fixed  by  ordinance.     People  v.         *  Text  approved,  Mayor  of  MoniOft 

Mount,  186  111.  560.  aff'g  87  111.  App.  v.  Gerepach,  33  La.  An.  1011. 
194.     Although  the  statute  authoriz- 
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care  always  that  no  regulation,  although  adopted  for  those  ends, 
shall  violate  rights  secured  by  the  fundamental  law  nor  interfere 
with  the  enjoyment  of  individual  rights  beyond  the  necessities  of  the 
case.  It  is  equally  well  settled  that  if  a  regulation,  enacted  by  com- 
petent public  authority  avowedly  for  the  protection  of  the  public 
health,  has  a  real,  substantial  relation  to  that  object,  the  courts 
will  not  strike  it  down  upon  grounds  merely  of  public  policy  or 
expediency.* 

§  678.  Removal  and  Disposal  of  Garbage  and  Refuse  Matter. — 
The  removal  and  disposal  of  garbage,  offal,  and  other  refuse  matter 
is  recognized  as  a  proper  subject  for  the  exercise  of  the  power  of  a 
municipality  to  pass  ordinances  to  promote  the- public  health,  com- 
fort, and  safety.^  The  natural  scope  of  an  ordinance  on  this  subject 
is  confined  to  discarded. and  rejected  matter,  i.  e,,  to  such  as  is  no 

m 

longer  of  value  to  the  owner  for  ordinary  purposes  of  domestic 
consumption.'    If  the  matter  in  question  has  not  been  rejected  or 

*■  California  Reduction  Co.  v,  Sani-  license,  Baldwin,  J.,  said:  "Construing 
tary  Reduction  Works,  199  U.  S.  306,  this  ordinance  with  the  strictness 
318;  Gardner  v.  Michigan,  199  U.  S.  properly  applicable  to  municipal  leg- 
325;  Dobbins  v.  Los  Angeles,  195  islation  of  a  penal  nature,  the  term 
U.  S.  223,  235.  See  also  Atlantic  City  'refuse  matter'  can  only  extend  to 
V.  Abbott,  73  N.  J.  L.  281 ;  Common-  matter  which  is  in  fact  noisome,  or 
wealth  V.  Cutter,  156  Mass.  52 ;  Walker  which  has  been  refused  and  rejected 
V.  Jameson,  140  Ind.  591.  Under  au-  bjr  the  owner  as  worthless.  Meat  trim- 
thority  to  pass  such  ordinances  as  the  mings,  potato  parings,  specked  apples, 
council  "may  consider  fit  and  proper  and  man^  other  things  of  a  like  char- 
to  remove  nuisances  or  causes  of  acter,  might  be  thrown  aside  in  pre- 
disease,"  Ac.,  it  was  held  that  the  city  paring  table  dishes,  and  yet  properly 
of  Savannah  might  prohibit  the  ^row-  utilized  afterwards  for  other  purposes. 
ing  of  rice  within  the  corporate  limits.  In  Grand  Rapids  v.  De  Vries,  123 
as  being  injurious  to  the  health  of  Mich.  570,  580,  the  ordinance  defined 
the  city,  and  that  such  an  ordinance  garbage  and  offal  to  include  every  ac- 
was  vafid  as  a  police  regulation.  Green  cumulation  of  animal,  fruit,  or  vege- 
V.  Savannah,  6  Ga.  1.  table  matter,  liquid  or  othen^ise,  that 

*  In  re  Zhizhuzza,  147  Cal.  328;  attends  the  preparation,  use,  cooking, 
Ouray  v,  Corson,  14  Colo.  App.  345;  dealing  in,  or  storing  of  meat,  fish, 
Boehm  v,  Baltimore,  61  Ma.  259;  fowl,  fruit,  or  vegetables,  and  provided 
Nicoulin  v.  Loweiy,  49  N.  J.  L.  391.  for  its  disposal  in  a  specified  manner. 
Under  statutory  authority  to  prevent  In  defining  the  scope  of  the  ordinance, 
or  abate  nuisances,  a  municipality  Lfong,  J.,  said:  ''The  ordinance  does 
may  contract  for  the  erection  of  a  ere-  not  attempt  to  regulate  in  any  maimer 
matorj/  for  destroying  garbage,  dead  whatever  the  disposition  of  wholesome 
animals,  offal,  and  refuse  matter,  substances  by  the  householder.  It 
Kilvington  v,  Superior,  83  Wis.  222.  is  aimed  only  at  refuse;    that  is,  dis- 

•  In  State  v.  Orr,  68  Conn.  101,  109,  carded  worthless  matter,  —  matter  un- 
112,  a  municipal  ordinance  defined  fit  for  food.  The  householder  has 
"garbage  and  oflfal"  as  such  "refuse  perfect  liberty,  imder  the  ordinance 
matter  as  accumulates  in  the  prepara-  to  consume,  or  to  sell  or  give  away, 
tion  of  food  for  the  table."  In  con-  all  the  leavings  of  his  table  or  kitchen 
ddering  the  validity  of  the  ordinance  that  are  fit  for  food;  but  he  is  not 
which  also  licensed  a  single  contractor  suffered  by  the  ordinance  to  have 
for  its  removal  and  prohibited  any  around  his  premises,  in  open  buckets, 
penozi    from    removing   it   without  a  pans,  pails,  or  heaps,   that  which  is 
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abandoned  as  worthless  and  is  not  offensive  in  any  way  to  the  public 
health,  it  does  not  come  within  the  natural  scope  of  such  an  onU- 
nance.*    Garbage  matter  and  refuse  are  regarded  by  the  decisions  as 

inherently  of  such  a  nature  as  to  be  either  actual  or  potential  nui- 
sances.^    By  reason  of  the  inherent  nature  of  the  substance,  itb 

known  as  'refuse.'  Matter  of  this  implied  therein  ''that  the  oommcm 
character  he  is  required  to  care  for  council  in  the  exercise  of  the  polioe 
by  depositing  the  same  in  water-tight  power  had  the  right  to  treat  as  a  nut- 
vessels  or  tanks,  and  dispose  of  it  in  sance  all  such  refuse  as  is  unfU  for  human 
such  a  way  tliat  will  not  endanger  the  food.  .  The  court  may  well  take  judicial 
public  health."  notice  that  table  refuse  when  dumped 

The  term  "refuse"  in  a  statute  or  into  receptacles  for  that  purpose  will 

ordinance  providing  for  the   removal  speedily    ferment    and    emit    noisome 

and  disposition  of  garbage,  offal,  and  odors  calculated  to  affect  the  public 

refuse,  includes  ashes.    Haley  v.  Boston,  health."    This  language  is  quoted  with 

191   Mass.  291;  Gay  v.  Cadby,  L.  R.  approval  by  the  Supreme  Court  of  the 

2  C.  P.   Div.   391.    But  conipare  St.  United  States  in  disposing  of  the  same 

Martins  v.  Gordon,  L.  R.  1  Q.  B.  61.  case.     See  Gardner  v.  Michigan,  199 

See    also    State   v.    Howard,    72    Me.  U.  S.  325,  331.     In  Grand  Rapids  t. 

459.  De  Vries,  123  Mich.  570,  579,  Long,  J., 

»  In  State  v.  Orr,  68  Conn.  101,  112,  said,  **The  ordinary  and  accepted 
where  tlie  ordinance  applied  to  such  meaning  of  the  words  'garbage'  and 
''refuse  matter  as  accumulates  in  the  'offal'  is  such  refuse  matters  that  in 
preparation  of  food  for  the  tiible "  and  of  themselves  are  nuisances." 
and  the  defendant  was  charged  with  In  Dupont  v.  District  of  Columbia, 
removing  such  matter  without  a  20  App.  D.  C.  477,  488,  Shepard,  J., 
license  a.s  required  by  the  ordinance,  said :"  Garbage  is  necessarily  composed 
lialdwln,  J.,  said:  "Tlie  ordinance  largely  of  matter  noisome  even  before 
does  not  extend  to  everytliin^  tliat  its  deposit  in  the  receptacles  provided 
is  separated  and  thrown  aside  m  the  for  it,  and  other  matter  minted  with 
preparation  of  food  for  the  table,  it  must  necessarily  partake  of  its  of- 
vVhatever  of  this  description  is  not  fensive  character.  Moreover,  it  is  a 
abandoned  as  worthless,  remains  prop-  tiling  of  almost  hourly  accumulatioa 
erty  which,  so  long  as  it  does  not  con-  in  every  occupied  house  of  a  large 
stitute  a  nuisance,  may  be  sold  or  city,  and  is  therefore  a  constant  menace 
otherwise  disi>osed  of  at  the  will  of  to  the  health  and  comfort  of  thousands 
the  owner.  It  the  evidence  had  shown  of  people.  These  conditions  amf^ 
both  that  the  contents  of  the  defend-  justify  the  application  of  a  different 
ant's  cart,  while  they  had  been  re-  rule  as  regards  its  collection,  removal, 
jected  for  table  use,  were  not  offensive,  and  final  disposition."  To  bring  gar- 
and  that  they  were  in  liis  possession  bage  within  the  police  power  of  the 
as  the  agent  or  vendee  of  the  ori^pnal  State  or  municipality,  it  is  not  neces- 
owners,  he  might  have  been  entitled  sary  that  at  the  time  of  removal  and 
to  a  verdict,  for  he  could  not  then  transportation  it  should  be  in  fact  a 
have  been  engaged  in  the  business  nuisance  and  detrimental  to  the  public 
for  which  a  license  was  reauired."  health.  State  v.  Orr,  68  Conn.  101. 
But  in  Dupont  v.  District  of  Columbia,  The  collection  and  removal  of  garbage 
20  App.  D.  C.  477.  489,  it  was  said  is  a  business  which,  as  usuaUy  carried 
that  when  good  food  matter  is  mingled  on,  is  in  its  nature  dangerous  to  the 
with  garbage,  it  becomes  subject  to  public  health.  State  v.  Orr,  68  Conn. 
public  control  in  the  same  manner  as  101,  110.  It  has  been  declared  that 
garbage  properly  so-called,  not  with-  the  gathering  and  disposing  of  gar- 
standing  tliat  in  some  instances  the  bage  is  not  a  trade  or  busineflB,  but  is 
owners  miglit  be  able  to  dispose  of  it  a  public  duty  to  be  dischaiged  by  the 
in  its  unreciueed  state  as  eitlier  animal  city  in  such  manner  as  to  promote  the 
food  or  manure.  public  health.     Grand  Rapids  v.  De 

2  In  People  v.  Gardner,  136  Mich.  Vries,    123   Mich.   570.     In  removing 

693,  the   court,  after   referring  to  its  ashes  and  other  refuse  from  dwelliug 

earlier  decisions,  said  that  it  was  plainly  houses,  a  city  acts  in  the  exerciae  oi 
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therefore  not  a  valid  objection  to  an  ordinance  requiring  disposal  in 
a  specified  manner  that  garbage  has  some  value  for  purposes  of 
disposal,  and  that  the  effect  of  the  ordiilance  is  to  deprive  the  owner 
or  householder  of  such  value.  That  the  owner  suffers  some  loss  by 
destruction  or  removal  without  compensation  is  justified  by  the  fact 
that  the  loss  is  occasioned  through  the  exercise  of  the  police  power 
of  the  State,  and  the  loss  sustained  by  the  individual  is  presumed  to 
be  compensated  in  the  common  benefit  secured  to  the  public* 

Founded  upon  the  foregoing  considerations,  it  is  therefore  within 
the  power  of  the  city  not  only  to  impose  reasonable  restrictions  and 
regulations  upon  the  manner  of  removing  garbage,^  but  also,  if  it 
sees  fit,  to  assume  the  exclusive  control  of  the  subject,  and  to  provide 
that  garbage  and  refuse  matter  shall  only  be  removed  by  the  officers 
of  the  city,  or  by  a  contractor  hired  by  the  city,  or  by  some  single 
individual  to  whom  an  exclusive  license  is  granted  for  the  purpose. 
An  exclusive  right  so  created  is  not  open  to  the  ol^jection  that  it  is  a 
monopoly.' 

a  public  or  governmental  function,  business.  State  v.  Orr,  68  Conn.  101, 
and  not  in  a  private  or  commercial  110.  Ordinance  prohibiting  the  haul- 
capacity.  Haley  v,  Boston,  191  Mass.  ing  of  garbage  without  a  license  and 
291.                                 ^  requiring  license  plates  to  be  attached 

'  California  Reduction  Co.  v.  Sani-  to  veliicles  held  valid.  St.  Louis  v. 
tary  Reduction  Works,  199  U.  S.  306 ;  Weitzel,  130  Mo.  600.  Ordinance  re- 
Gardner  V.  Biichigan,  199  U.  S.  325,  c^uiring  wagons  used  in  the  transporta- 
afF*g  136  Biich.  693;  Dupont  v.  Dis-  tion  of  refuse  matter  to  liave  the  word 
trict  of  Columbia,  20  App.  D.  C.  477;  ** garbage"  in  plain  letters  held  rea- 
In  re  Zhizhuzza,  147  C^.  328.  The  sonable.  Dupont  v.  District  of  Colum- 
ordinance  may  properly  require  the  bia,  20  App.  D.  C.  477.  Requirement 
property  owner  to  pay  the  cost  of  re-  of  ordinance  that  garbage  be  collected 
nwval.  Walker  v,  Jameson,  140  Ind.  and  removed  in  water-tight  tanks  and 
591;  In  re  Zhizhuzza,  147  Cal.  328.  wagons  covered  on  top  to  prevent 
Purchaser  of  garbage  of  certain  hotels  odors  escaping  is  reasonaole.  People  v. 
for  a  valuable  consideration  held  to  Gordon,  81  Mich.  306;  Grand  Rapids  v. 
be  properly  convicted  of  violating  De  Vries,  123  Mich.  570. 
ordinance  regulating  the  removal  and  '  California  Reduction  Co.  v.  Sani- 
disposal  of  garbage.  Dupont  v.  Dis-  tary  Reduction  Works,  199  U.  S.  306, 
trict  of  Columbia,  20  App.  D.  C.  477.  afif'g  126  Fed.  Rep.  299;  Gardner  v. 
See  also  State  v.  Orr.  68  Conn.  101.  Michigan,  199  U.  S.  325.  aff'g  136  Mich. 

*  The  State,  or  a  municipality  under  693;    Dupont  v.  District  of  Columbia, 

legislative  authority,  may  license  the  20  App.  D.  C.  477;    Ouray  v.  Corson, 

busineBs   of    removing  garbage,    and  14  Colo.  App.  345;    State  v.  Orr,  68 

may  refuse  permits  or  licenses  in  its  Conn.  101,  110;    Walker  v.  Jameson, 

discretion,  and  a  person  who  is  refused  140  Ind.  591 ;  State  v.  Payssan,  47  La. 

a  license  has  no  right  to  complain;   it  An.  1029;   Grand  Rapids  r.  De  Vries, 

may    by   ordinance   contract   with   a  123  Mich.  570;   Smiley  v.  MacDonald, 

single  person  for  removal  or  with  sev-  42  Neb.  5;  Atlantic  City  v.  Abbott,  73 

eral  persons  to  remove  from  dififerent  N.  J.  L.  281.     The  only  decision  which 

portions  of  the  city;    it  may  contract  has  been  found  in  opposition  to  the 

as  to  a  part  of  the  city  or  as  to  certain  principles  stated  in  the  text  is  In  re 

buildings  in  a  part  of  the  city,  and  may  Lowe,   54  Kan.   757,  where  an  ordi- 

leave  the  remainder  open  to  persons  nance  which  appointed  a  city  scav- 

obtaining  a  permit,  or  it  may  rec^uire  a  enger   and   conferred    upon    liim    the 

Ucenae  of  ail  persons  engaged  in  the  exdiisive  power  and  duty  to  remove  all 
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An  ordinance  of  a  city  prohibiting,  under  a  penalty,  any  person, 
not  duly  licensed  therefor  by  the  city  authorities,  from  "  removing  or 

night  soil,  dead  animals,  clean  privy  householders  of  San  Francisco  o/ prop- 
vaults  and  cesspools,  &c.,  was  held  in-  erty  of  value  by  transferring  it  to  toe 
valid  as  attempting  to  confer  a  mo-  Sanitary    Reduction    Works    without 
nopoly  of  a  la^i'ful  calling  and  as  in  requiring  compensation  to  be  made, 
restraint  of  trade.  The  court  neld  that  the  defendant 

In  the  important  case  of  the  Cali-  rival  corporation  and  the  defendants 
fomia  Reduction  Co.  v.  Sanitary  Re-  who  were  not  householders,  could  not 
duction  Works,  199  U.  S.  306,  aff'g  raise  any  question  of  deprivation  of 
126  Fed.  Rep.  29;  94  Fed.  Rep.  693,  property.  If  the  househc^dera  do  not 
the  constitution  ordained  that:  ''Any  complam.  but  acquiesce  in  the  oidi- 
county,  city,  town,  or  township  may  nances,  other  persons  cannot  assert  that 
make  and  enforce  within  its  limits  all  their  property  is  taken  without  corn- 
such  local  police,  sanitary,  and  other  pensation.  The  court  declared  further 
regulations  as  are  not  in  conflict  with  that,  so  far  as  the  householders  were 
general  laws."  Tlie  statute  provided  concerned,  the  court  could  not  say 
that:  "The  board  of  super\'isors  of  the  that  the  mode  adopted  for  the  suppres- 
city  and  county  of  San  Francisco  sliall  sion  of  the  evils  was  arbitrary  and  did 
liave  power,  by  regulation  or  order,  not  have  a  real,  substantial  relation  to 
...  to  authorize  and  direct  the  sum-  the  protection  of  the  public  health,  and 
maiy  abatement  of  nuisances;  to  make  held  that,  inasmuch  as  the  ordizianoe 
all  regulations  which  may  be  necessary  was  enacted  imder  the  police  power, 
or  expedient  for  the  preservation  of  the  the  property  owners  were  not  entitled 
public  health  and  the  prevention  of  to  compensation  for  the  property 
contagious  diseases;  to  provide,  by  destroyed.  Mr.  Justice  Harlan  said: 
regulation,  for  the  prevention  and  "The  defendants  insist  that  the  le- 
summary  removal  of  all  nuisances  and  c^uirement  that  the  substances  men- 
obstructions  in  the  streets,  alleys,  tioned  should  be  delivered  at  the 
highways,  and  public  grounds  of  said  plaintiff's  works  for  cremation  or 
city  and  county.''  destruction,  at  the  expense  of  the  per- 

Ordinances  of  the  city  of  San  Fran-  son,  company,  or  corporation  convey- 

cisco   prohibited    the  depositing  and  ing  the  same,  was  a  taking  of  private 

dumping  of  house  refuse,  ashes,  cinders,  property  for  public  use  without  com- 

ofifal,  putrid  vegetables,  &c.,  on  lots  in  pensation.     We  cannot  assent  to  thu 

the  city,  and  directed  that  all  such  mat-  view.     It  is  the  duty,  primarily,  of  a 

tor  should  be  delivered  at  the  crema-  person  on  whose  premises  are  garbage 

tory  of  the  Sanitary  Reduction  Works,  and  refuse  material  to  see  to  it,  i^ 

and  there,  at  the  expense  of  the  person  proper    diligence,    that    no    nuisance 

so  conveying  the  same,  be  cremated  and  arises  therefrom  which  endangers  the 

destroyed,  or  so  treated  as  to  effect  public  health.     The  householder  may 

a   complete  combustion   of   all   gases  be  compelled  to  submit  even  to  an  in- 

and     odors.       Any    violation   of    the  spection  of  his  premises  at   his  own 

ordinances  was  declared  to  be  a  misde-  expense,  and  forbidden  to  keep  them 

meanor  punisliable  by  fine  or  imprison-  or  allow  them  to  be  kept  in  such  oon- 

ment  or  both.    The  action  was  brought  dition  as  to  create  disease.     He  may, 

by    the    S:initary    Reduction    Works  therefore,  have  been  required,  at  his 

against  a  rival  concern,  certain  scav-  own  expense,  to  make,  from  time  to 

rngcTs  in  the  city,  and  householders  to  time,    such    disposition    of   obnoxioos 

rcstniin  tlie  defendants  from  removing  substances  originating  on  premises  oe- 

from   tiM'   city   or   depositing  at  any  cupied  by  him  as  would  be  necessary  in 

place  other  than  the  works  of  the  plain-  order  to  guard  the  public  health.    If 

lift  any  of  the  garbage  or  other  mate-  the  housenolder  himself  removed  them 

rials  .s[K*cific(i   in   the  ordinances.     It  from  his  premises,  it  must  have  been 

was  Ikold  that  the  plaintiff  was  enti-  at  his  own  expense ;  and  the  8caven|[er 

tied  to  an  injunction  as  prayed  for.  who  took  to  the  crematory  the  material 

The  validity  of  the  ordinances  was  at-  from  the  premises  of  origin,  under  some 

tacked  for  lack  of  power  to  enact  them ;  arran^ment.   with    the    householder, 

that  they  granted  an  exclusive  privilege  was,  in  effect,  the  representative,  in 

to  the  Sanitary  Reduction  Works,  and  that  matter,  of  the  householder,  and 

also  on  the  ground  that  they  deprived  was  performing  a  duty  resting  upon 
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canrj'ing  through  any  of  the  streets  of  the  city  any  house-dirt,  refuse, 
oSbI,  or  filth,"  is  not  improperly  in  restraint  of  trade,  and  is  reason- 

tfae  householder.  So  that,  if  the  re-  nuisance,  from  which  the  danger  came, 
Quirement  that  the  person  conveying  was  carried  to  a  crematory  where  it 
tne  material  should  pay  a  given  price  could  be  promptly  destroyed  by  fire, 
for  having  it  cremated  or  destroyed,  and  thus  minimize  the  danger  to  the 
in  effect,  pat  some  expense  on  the  public  health.  Be  all  this  as  it  may, 
householder,  that  gave  him  no  ground  the  cremation  and  destruction  of  gar- 
for  complaint;  for  it  was  his  duty  to  bage  and  house  refuse,  imder  the  au- 
see  to  the  removal  of  garbage  and  thority  of  the  municipal  authorities, 
house  refuse  having  its  origin  on  his  proceeding  upon  reasonable  grounds, 
premises.  Still  less  has  the  licensed  and  at  a  place  designated  by  Ukw,  as  a 
scavenger  a  right  to  complain ;  for  his  means  for  the  protection  of  the  public 
right  to  convey  garbage  and  refuse  health,  cannot  be  properly  re^rded, 
through  the  public  streets,  in  covered  within  the  meaning  of  the  (Constitution, 
wagons,  was  derived  from  the  public,  as  a  taking  of  private  property  for 
ana  he  was  subject  to  such  regulations  public  use,  without  compensation,  sim- 
as  the  constituted  authorities,  in  their  ply  because  such  garbage  and  house 
exercise  of  the  police  power,  might  refuse  may  have  had,  at  the  time  of  its 
adopt.  The  whole  arrangement  may  destruction,  some  element  of  value  for 
be  fairly  regarded  as  one  in  the  interest  certain  purposes.  With  the  knowledge 
and  for  the  convenience  of  the  house-  of  the  nouseholder,  the  scavenger  re- 
holder.  He  gets  his  proportionate  ceives  the  garbage  and  refuse  matter, 
benefit  of  any  revenue  derived  by  the  that  which,  if  separated,  might  have 
city,  and  at  the  same  time  shares  the  value  being  mingled  with  that  which  is, 
protection  given  to  him  by  the  com-  in  itself,  noxious  and  worthless.  The 
munity.  Nor  did  the  destruction  of  entire  mass  goes  into  the  same  covered 
garbage  and  refuse,  at  an  approved  wagon,  and  the  authorities  are  not 
crematory,  amount,  in  itself,  and  under  bound,  before  its  destruction  at  the 
the  circumstances  disclosed,  to  a  taking  crematory,  to  cause  the  good  to  be 
of  private  property  for  public  use  with-  separated  from  the  bad,  but  could  re- 
out  compensation,  even  if  some  of  the  auire,  as  the  ordinances  in  question  did, 
substances  destroyed  at  the  crematory  that  the  substances  be  promptly  con- 
had  a  value  for  certain  purposes.  The  veyed  to  the  designated  crematory  and 
authorities  were  not  bound,  prior  to  destroyed.  Such  a  disposition  of  the 
the  removal  of  such  substances  from  contents  cannot  be  regarded  as  a  taking 
the  premises  on  which  they  were  found,  of  private  property  for  public  use  with- 
to  separate  those  that  were  confessedly  out  compensation." 
worthless  from  those  which  might  be  Under  the  above  constitutional  and 
utilized.  The  garbage  and  refuse  mat-  statutory  provisions,  it  was  also  held 
ter  were  all  together,  on  the  same  prem-  that  the  board  of  supervisors  might 
ises,  and  as  a  whole  or  in  the  mass  they  confer  an  exclusive  contract  right  for 
constituted  a  nuisance  which  the  public  My  years  to  collect  and  remove  gar- 
could  abate  or  require  to  be  abated,  oage  from  the  city  of  San  Francisco, 
and  to  the  continuance  of  which  the  the  court  among  other  things  saying: 
community  was  not  bound  to  submit.  "The  defendants  criticise  the  ordi- 
And  when  the  obnoxious  garbage  and  nances  because  they  give  the  exdiiMve 
refuse  were  removed  from  the  place  of  privileges  in  question  for  a  period  of 
their  origin  and  put  in  covered  wag-  fifty  years.  But  whether  the  period 
ons  to  be  carried  away,  the  municipal  during  which  such  privileges  might  be 
authorities  might  well  have  doubted  exercised  should  be  long  or  short  was  a 
whether  the  substances  that  were  per  se  matter  in  the  wise  discretion  of  the 
dangerous  or  worthless  would  be  sepa-  board  and  determinable  wholly  upon 
rated  from  such  as  could  be  utilized  grounds  of  public  policy.  It  may  be 
and  whether  the  former  would  be  de-  that  grants  by  public  authority  of 
posited  by  the  scavenger  at  some  place  privileges  to  be  exercised  for  the  bene- 
that  would  not  endanger  the  public  fit  or  in  behalf  of  the  public  ou^ht  never 
health.  They  might  well  have  thought  to  be  for  long  periods.  But  it  suffices 
that  the  safety  of  the  community  could  to  say  that  no  such  consideration  can 
not  be  assured  unless  the  entire  mass  of  control  the  action  of  the  judiciary." 
garbage  and   refuse,  constituting  the  As  to  power  of  municipality  to  make  ex* 
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able  and  valid.  Such  a  by-law  is  not  in  the  naiure  of  a  monopoly^ 
but  is  founded  upon  a  wise  regard  for  the  public  health.  It  was 
contended  that  the  city  could  regulate  the  number  and  kind  of  horses 
and  carts  to  be  employed  by  strangers  or  unlicensed  persons,  as 
well  as  they  could  those  of  licensed  persons;  but  practically  it  was 
considered  that  the  main  object  of  the  city  could  be  better  accom- 
plished by  employing  men  over  whom  they  have  entire  control, 
night  and  day,  who  are  at  hand,  and  able  from  habit  to  do  the  work 
in  the  best  way  and  at  the  proper  time.* 

elusive  contracts  or  grants,  see  chapters  less  that  legislative  intent  clearly  ap- 

on  Contracts  and  Public  Utilities.  pears."    Knapp^     J.,    in     Nicoufin   f. 

Power  conferred  upon  a  city  to  re-  Lower^'',  49  N.  J.  L.  391.    A  city  may, 

move  or  provide  for  the  removal  of  when  authorized  by  statute,  require  by 

garbage,  &c.,  confers  authority  to  fix  the  ordinance  that  all  privy  vaults  be  aban- 

price  for  removal  and  to  impose  the  cost  doned  and  tliat   connection   be  made 

of  removal  on  the  householder.    A  charge  ^ith  the  public  sewers.    Harrington  r. 

for  that  purpose  is  not  an  assessment.  Providence,  20  R.  I.  23.3. 
Walker  v.  Jameson,  140  Ind.  591.  A  power  to  *' exclude  from  certain 

^  Vandine, /nr6, 6  Pick.  (Mass.)  187;  limits  or  to  regulate  all  occupations, 

commented   on   in   Commonwealth   v,  houses,    &c.,  .  .  .  which    are    against 

Stodder,  2  Cush.  (Afass.)  562,  575,  576;  good  morals,  .  .  .  or  dangerous  to  the 

Stater.  Orr,  68  Conn.  101;  anle^  §668,  public  safety,"  includes  the  power  to 

note.     In  Zylstra  v.  CharlCvSton,  1  Bay  confine  tJie  keeping  of  more  than  two 

(S.  Car.),  382,  Mr.  Justice  Wattes  (one  cows    within    prescribed    limits.      Re 

of  t!ie  most  accomplished  of  early  Amer-  Linclian,  72  Cal.  1 14. 
ican  judges),  speaking  of  an  ordinance        Power  to  a  city  council  to  compel  the 

prohibiting  the  making  of  soap  or  can-  owners  and  occupants  of  daughUr-houxs 

dies  contrary  to  the  moiie  prescribed  ^o  c/earu^e  anc/aba/e  them,  whenever  nee- 

and  within  the  limits  of  the  city,  says :  essary  for  the  health  of  the  inliabitanto, 

''  1  am  willin)^  to  admit  tliat  the  by-law  was  considered  not  to  authorize  an  onii- 

its?lf  is  a  valid  one.    If  it  restrained  an  nance  entirely  prohibiting  the  slaugli- 

inoffensive  trade  it  would  not  be  so;  tering  of  animals  within  certain  limits 

but  it  is  made  to  restrain  one  that  is  of  the  city.    Wreford  r.  People,  14  Mich, 

both  offensive  and  dangerous.     It  is,  41;  see  Sletropolitan  Ek»aru  of  Health 

therefore,  calculated  to  guard  the  com-  v,  Heister,  37  N.  Y.  661 ;   Shrader,  /» 

fort  and  safety  of  tlie  citizens;  and  the  re,  33  Cal.  279.    In  Cronin  r.  People,  82 

benefit  of  a   by-law   is,   generally,   the  N.  Y.  318.    it  appeared  that  by -the 

touchsUme  of  its  validity."    The  courts  charter  of  the  city  of  Albany  the  com- 

^ill  not  interfere  with  the  legitimate  mon  council  was  authorijted  by  ordi- 

exercise  by  municipal  bodies  of  their  nance  *'to  regulate  the  erection^  use,  and 

police    powers    by    which    the    peace,  continuance    of    daughter-houses"      It 

health,   comfort,   and  general   welfare  was  held  that  the  power  to  "  regulate," 

are    secured    or    promoted.      Weil    v.  as  thus  used,  gave  the  council  the  right 

Ricord,  24  N.  J.  Ecj.   169;    Boehm  v.  to  determine  and  fix  the  limits  and 

Haltimore,  61  Md.  259.  locahties  wntliin  which  new  slaughter- 

"The  proper  control  of  the  time  and  houses  may  be  erected,  and  from  which 

mode  of  cleansing  such  receptacles  for  the v  may  be  excluded,  and  also  to  pro- 

refuse  matter  [sinks,  cesspools.  &c.],  and  hibit  their  continiuince  whenever  and 

removal  of  their  contents,  is  not  only  a  wherever  they  endanger  the  health  and 

legitimate  subject  of  municipal  concern,  comfort  of  the  community,  of  which  tiie 

but  is  imperatively  demanded  by  a  just  common  council  was  to  judge  for  itself, 

regard  for  the  comfort  and  health  of  the  and  its  judgment  was  implied  from  the 

citizen."    Legislation  for  tlie  protection  ordinance,  and  need  not  be  recited, 
of  the  public  health  and  for  establish-         Powers  with  respect  to  pn'riM.  Grei^ 

ing  boards  of  health  "ought  not  to  be  ory    v.    New    York,    40    N.    Y.   273. 

regarded  as  detracting  from  the  general  Powers  under  legislative  authority  with 

powers  of  municipal  governments,  un-  respect  to  sunll  milk.   Johnson  v.  Simon- 
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§  679.  Removal  and  Disposal  of  Garcasses  of  Animals.  —  The 
weight  of  authority  seems  to  have  diflFerentiatecl  the  removal  and 
disposal  of  carcasses  of  animals  from  the  removal  and  disposal  of 
garbage  and  refuse  matter.  A  dead  animal  is  not  per  se  a  nuisance, 
and  is  not  necessarily  dangerous  to  tlie  public  health.*  The  carcass 
of  a  dead  animal,  from  whatever  cause  the  death  may  have  §nsue<i, 
has  some  value  to  the  property  owner,  and  of  this  property  he  cannot 
be  deprived  without  due  compensation.  Hence,  under  statutory 
authority,  while  a  city  may  require  the  removal  of  a  dead  animal 
beyond  the  city  limits  within  a  reasonable  time  and  to  a  specified 
reasonable  distance,  and  in  default  thereof  may  deal  with  the  carcass 
as  a  nuisance  and  take  it  and  make  such  disposition  as  may  be 
necessary  for  the  public  health,-  these  or  similar  regulations  appear 
to  mark  the  limit  of  legislative  and  muncipal  authority.  To  justify 
the  seizure  and  removal  of  a  carcass  by  virtue  of  police  power,  it 
must  be  shown  that  the  dead  animals  are,  or  will  become  in  some 
way,  dangerous  or  deleterious  to  the  public  health.'  Therefore  all 
ordinances  and  regulations  which  result  in  depriving  the  owner  of 
his  property  in  the  dead  animal  without  compensation,  whether  it 
be  by  prohibiting  him  from  removing  the  carcass,  by  requiring  him 
to  pay  a  public  contractor  for  its  removal,  or  by  making  it  unlawful 
for  any  person  other  than  the  public  contractor  to  remove  and  dis- 
pose of  the  carcasses,  are  in  excess  of  the  legislative  power,  and  un- 
constitutional and  void.;* 

ton,  43  Cal.  342.  Power  to  regulate  rev'g  7  Mo.  App.  345;  Underwood  v. 
the  saU  of  milk  from  vehicles  by  reguir-  Green,  42  N.  Y.  140;  Bauer  v.  Casey, 
ing  a  license  sustained.  People  v.  Mul-  26  Ohio  Cir.  Ct.  R.  598;  16  Ohio  Cir. 
hmland,  82  N.  Y.  324.  Ordinance  pro-  Dec.  598;  Richmond  v.  Caruthers,  103 
viding  for  cleanliness  and  reasonable  Va.  774.  But  see  to  tlie  contrary-, 
inspection  of  wash-houses  or  laundries  Alpers  v.  San  Francisco,  32  Fed.  Rep. 
ana  reasonable  fee  for  inspection,  valid.  503;  National  Fertilizer  Co.  ik  Lam- 
New  Orleans  v.  Hop  Lee,  104  La.  601;  bert,  48  Fed.  Rep.  458:  Louisville  v. 
New  Orieans  v,  Kee,  107  La.  762.  Wible,  84  Ky.  290;   State  v.  Fisher,  52 

*  Underwood  v.  Green,  42  N.  Y.  Mo.  174.  To  justify  a  seizure  of  dead 
140;  River  Rendering  Co.  v,  Behr,  77  hogs  by  a  city  contractor  under  an 
Mo.  91;  Richmond  v.  Caruthers,  103  ordinance  directing  that  "all  dead  ani- 
Va.  774.  mals  ...  be   forthwith  removed  and 

■  Campbell  v.  District  of  Columbia,  disposed  of  by  removal  beyond  the 
19  App.  l3.  C.  131;  Schoen  v.  Atlanta,  limits  of  the  city  or  otherwise,  so  as 
97  Ga.  697.  Ordinance  so  construed  as  most  effectually  to  secure  the  public 
to  give  owner  opportunity  to  remove  health,"  it  must  be  sho^^^l  that  the 
carcass.  Alpers  v.  Brown,  60  Cal.  dead  animals  were  or  would  become  in 
447*  some  way  dangerous  or  deleterious  to 

■  Underwood  v.  Green,  42  N.  Y.  140.  the  public  health.  Underwood  v.  Green, 

*  Campbell  v.  District  of  Columbia,  42  N.  Y.  140.  In  this  case,  certain  hogs 
19  App.  D.  C.  131 ;  Schoen  v.  Atlanta,  belonfjing  to  plaintiff  were  suffocated  on 
97  Ga.  697;  Knauer  v.  Louisville,  20  the  railroad  cars,  and  were  seized  by  the 
Ky.  Law  Rep.  193;  45  S.  W.  Rep.  510;  city  contractor.  In  an  action  against 
State  V,  Morris,  47  La.  Ann.  1660;  the  city  contractor  for  damages  for  con- 
River  Rendexing  Co.  v,  Behr,  77  Mo.  91,  version,  the  court  held  that  the  defend- 
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§  680  (370).  Quarantine  Regulations.  —  Authority  by  charter  to 
pass  ordinances  respecting  the  harbors  and  wharves,  and  "every 
other  by-law  necessary  for  the  security,  welfare,  and  convenience  of 
the  city,"  gives  to  the  city  council  power  to  pass  a  health  ordinance 
requiring  boats  coming  from  infected  places  to  anchor  before  landing 
and  to  submit  to  an  examination,  provided  such  ordinance  be  not  re- 
pugnant to  the  general  law  of  the  State.  And  it  was  further  held  that  a 
general  law  of  the  State,  prohibiting  **  any  person  coming  into  theState 
from  an  infected  place,  and  in  violation  of  quarantine  regulations," 
was  not  repugnant  to,  and  did  not  render  the  ordinance  invalid.' 


ant  could  not  justify  the  taking  of  the  lawful  to  bring  into  town  any 

hogs  under  the  city  ordinance  above  for  burial,  cremation,  or  manufacture 

mentioned,  as  there  was  no  evidence  into  fertilizer  of  any  kind,  or  for  any 

that  they  were  dangerous  or  offensive  in  person  to  bury,  cremate,  or  manufacture 

any  way  to  the  public  health,  or  that  into  fertilizer  any   such   carcaas.     It 

the  owner  had  abandoned  them  or  was  did  not  prohibit  the  bringing  into  the 

unwilling  to  take  proper  care  of  them,  town  of  carcasses  for  other  purpoieB, 

Early  C.  J.,  said:  ''A  dead  hog  is  not  nor  did  it  make  it  unlawful  to  manu- 

per  se  a  nuisance,  even  though  it  died  facture  fertilizer  from  such  materials, 

of  suffocation,  and  is  not  necessarily  It  was  held  that  the  ordinance  ww 

dangerous  to  public  health.    The  owner  discriminative,  but  the  court  seems  to 

may  still  put  it  to  a  useful  and  innocent  have  been  ot  the  opinion  that,  but  for 

purpose.     This  ordinance,  so  far  as  it  the    discriminative    features    of    the 

relates  to   '  dead  animals/  cannot  be  ordinance,  it  would  have  been  a  lawful 

literally  coastrued,  because,  if  it  should  exercise  of  the  police  powers  for  the 

be,  the  city  inspector  miglit  with  im-  protection  of  the  public  nealth.    Fottaa 

punity  remove  dead  animals  proxaded  v.  Xortcman,  60  W.  Va.  562;  55  8.  £. 

tor  food.    The  connection  in  which  tlie  Rep.  658. 

terms  are  used  and  the  object  of  the         ^  Dubois  v.  Augusta,  Dudley  (Ga.), 

ordinance  render  it  c}uite  manifest  that  30;   ante,  §  304,  as  to  quarantine  and 

only  such  'dead  animals'  were  meant  health  powers  of  municipalities.    Under 

as   were   nuisances,    or   dangerous   or  statutes   making   it  the  duty  of  the 

deleterious  to  the  public  health.    The  health  commissioner  of  a  city  to  take 

objects   mentioned    in    the   ordinance  measures  for  the  preservation  of  the 

were  required  to  be  disposed  of  'so  as  public  from  impending  pestilence,  and 

most  effectually  to  secure  the  public  to  "guard  against  the  introduction  of 

health ' ;   and  it  seems  to  follow  that  it  contagious    and    infectious    diseases," 

is  only  when  the  public  health  is  in  and   to   "require  the  isolation  of  aD 

some  way  endangered,  or  likely  to  be,  persons  .  .  .  infected  with  or  exposed 

that  the  removal  is  authorized  or  that  to  such  disease,''  the  fact  must  ezkt 

the    inspector   has    jurisdiction."      In  that  the  persons  are  infected  with  the 

Campbell  v.  District  of  Columbia,  19  contagious  disease,  or  have  been  ez- 

App.  D.  C.  131,  the  ordinance  required  posed  to  it,  to  justify  isolation.    PerBOOS 

the  transportation  of  dead  animals  in  en^^ed  in  moving  furniture  and  other 

(;losed  vessels  or  vehicles  to  a  place  articles  in  a  locality  in  which  smaU-ixix 

designated  by  tlie  health  officer,  where  is  prevalent  cannot  be  isolated  meray 

thcv  were  required  to  be  disposed  of  because  they  are  so  engaged,  when  thefs 

under  his  direction.     It  was  held  that  is  no  evidence  that  they  have  been 

the   ordinance    was    invalid,   and   the  actually  exp>osed  to  infection,  and  the 

court   declared    that    the   death   of  a  fact  that  tney  have  refused  to  submit 

domestic   animal    does   not   terminate  to  vaccination  does  not  justi^  Uie  iso- 

the  owner's  property  in  it;  and  while  lation.    Matter  of  Smith,  146 N.  Y.68w 
he  may  be  required  to  dispose  of  the         Qixaran^'n^  ordinances  of  a  munidpil 

carcass  so  that  it  will  not  become  a  corporation,  passed  by  virtue  of  a  gimnfc 

nuisance,    the    municipal    authorities  of  power  from  the  State,  whereby  JIM* 

cannot  arbitrarily  deprive  him  of  his  senger  vessels  are  required  to  remain  in 

property  by  giving  it  to  another.  quarantine  for  a  specified  period,  an 

An  ordinance  declared  it  to  be  un-  not  repugnant  to  the  commeroe  euune 
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§681  (371).  Hospitals.  —  Authority  to  the  corporation  of  New 
Orleans  "  to  pass  such  by-laws  as  they  shall  deem  necessary  to  main- 
tain the  cleanliness  and  salubrity  of  the  city,"  was  considered  in  view 
of  its  extensive  nature,  certain  provisions  of  the  civil  code,  and  the 
liability  of  the  city  to  epidemics,  as  conferring  power  upon  the  city 
council  to  prokibii  the  erection  mid  maintenance  of  privaie  hospitals; 
the  court  admitting  that  the  same  question  had  been  decided  other- 
wise by  tribunals  governed  by  the  common-law  jurisprudence.* 


of  the  Federal  Constitution.    St.  Louis  the  purchase,  according  to  existing  law, 


lishinjg' 

auarantine  is  not  confined  to  vessels  Hennco  County,  83  Va.  204. 
having  on  board  the  plague,  but  ex-        Boards   of    health.     An    ordinance 

tends  to  vessels  having  on  board  other  creating  and  giving  to  the  board  of 

contagious  diseases.    Per  Tenneyj  C.  J.,  health  ''general  supervision  over  the 

Bfitchell  V.  Rockland,  41  Me.  363;  8.  c.  health  of  the  city,"  and  ''all  necessary 

again,  45  Me.  496;  anUy  §  304.    Under  power    to    carry    the    ordinance    into 

the  nile  that  municipal  corporations  effect,''  was  considered  to  include  the 

having  power  to  abate  nuisances  cannot  power  to  rent  a  building  for  a  temporary 

absolutely  prohibit  a  lawful  business,  hospital  to  protect  tlie  citv  from  an 

it   has  bieen  held  that  an  ordinance  apprehended  visitation  of  the  cholera, 

prohibiting    the    importation    into    a  and  to  make  the  corporation  liable  for 

town  of  second-hand  clotliing  or  fur-  the  rent,  although  it  did  not  become 

niture  for  sale  is  void.    State  v.  Taft,  necessary  to  use  the  house.     Aull  v. 

118  N.  Car.   1*190.    Similarly  in  Kos-  Lexington,  18  Mo.  401.    Power  of  board 

ciusko  V.  Slombeig,  68  Miss.  469,  an  of  health.     Frend  v,  Dennett,  4  C.  B. 

ordinance  which  made  it  unlawful  to  (n.  s.)  576;  Barton  v.  New  Orleans,  16 

bring  second-hand  clothing  into  town  La.  An.  317;    Hutton  v.  Camden,  39 

without  first  having  produced  satisfac-  N.  J.  L.  122;   Nicoulin  v.  Lowery,  49 

tor^  proof  that  it  did  not  come  from  N.  J.  L.  391 ;    Ferguson  v.  Selma,  43 

a  district  or  location  in  which  contagion  Ala.  398;   Tugman  v.  Chicago,  78  111.  ■ 

or  infection  prevailed,  was  held  to  be  405;  Belcher  v.  Farrar,  8  Allen  (Mass.), 

unlawful  ana  void  in  the  absence  of  325;     Hazen   v.    Strong,   2   Vt.    427; 

an    epidemic  or   other   circumstances  Salisbury    v.    Powe,     6    Jones    Law 

creating  an  apparent  necessity  for  the  (N.  Car.),  134;-  Wilkinson  v,  Albany, 

reauirement  for  the  preservation  of  the  28  N.  H.  9.    The  powers  of  a  board  of 

puDlic  health.     See  also  Greensboro  v,  health  held  to  be  advisory  and  execu- 

Ehrenreich,  80  Ala.  579.  tive,  not  legislative,  and  a  resolution 

'  Milne  v.  Davidson,  5  Martin,  409.  of  the  board  that  a  specified  tannery 

A  power  to  "erect  and  establish  .  .  .  was  a  nuisance  was  unauthorized  and 

pest-nouses  and  hospitab"  does  not  ai|-  void.    State  v.  Trenton,  36  N.  J.  L.  283. 

thorize  a  citv  to  enact  an  ordinance  to  Such  a  board  held  not  to  have  the  power 

re^lfulate  and  license  private  hospitals;  to  absolutely  prohibit  carrying  on  a 

nor  does  a  general  power  to  make  by-  lawful  business  not  necessarily  a  nui- 

lawB  "necessary  to  carry  out  the  objects  sance.    Weil  v.  Ricord,  24  N.  J.  Eq.  169. 

of    the    corporation."      Bessonies    v.  Regularly  the  orcfer^  of  a  board  of  health 

Indianapolis,  71  Ind.  189.  directing  the  abatement  of  a  nuisance 

As  to  city  hospitals,  see  Vionet  17.  should  be  in  writing.    Such  orders  mav 

Municipality,  4  La.  An.  42 ;   Bozant  v.  be  proved  by  the  minutes  of  the  board, 

Campbell,  9  Rob.  (La.)  411;  Charleston  by  the  written  orders  themselves,  or 

City  Council  v.  Boyd,  1  Const.  Rep.  by  being  recited  in  the  proceedings  of 

(S.  Car.)  352;  Tucker  v.  Vin^inia  City,  the  corporation  of  wliich  the  board  of 

4  Nev.  20.    City  may,  under  39  Eliz.,  health  are  members.     How  far  parol 

chap,  v.,  found  hospitals  for  the  poor,  evidence  may  be  received  of  such  orders, 

Newcaetle-on-Tyne    r.    Attorney-Gen-  when  it  appears   that   no   record   or 

eral,   12  Clark  &  Fin.  402.    Where  a  written  evidence  ever  existed,  is  not 

city  has  power  to"  MfoUtsA"  a  hospital,  free    from    doubt.      Meeker    v.    Van 


1032  MUNICIPAL   CORPORATIONS  §682 

§  682  (372).  Gemeteries  and  Burials.  —  The  public  health,  com- 
fort, and  convenience  are  concerned  in  the  proper  regulation  of 
burials;  and  the  e\ils  resulting  from  its  neglect  are  especially  to 
be  apprehended  in  the  crowded  populations  of  cities.  Power  to 
regulate  this  matter  may  properly  be  conferreii  upon  municipal  cor- 
porations. And  such  power  will  be  held  to  be  given  by  authority  to 
make  police  regulations  or  to  pass  by-laws  respecting  the  health, 
good  government,  and  welfare  of  the  place.*  It  has  also  been  held 
to  be  within  the  power  of  the  legislature  to  prohibit  future  interments 
within  the  limits  of  a  city  an.d  that  the  legislature  may  delegate  this 
power  to  the  municipality.'     Power  to  a  city  corporation,  after 

Rensselaer,    15   Wend.    (S.   Y.)   397,  ment  of  a  cemetery  a  requirement  that 

where  parol  evidence  of  this  kind  was  the  consent  of  the  adjoinins  ownera  be 

held    inadmissible    by    the    Supreme  first  obtained;    Henry  v.  Trustees^  48 

Court.     But  see,  in  Court  of  Errors,  Ohio  St.  671;    or  the  consent  of  the 

Van   Wormer   v.    Albany,    18   Wend,  municipal       corporation.      Woodlawn 

(N.  Y.)  169,  affirming  s.  c.  15  Wend.  Cemetery  v.  Everett,   118  Mass.  354. 

262.    See  also  People  v,  Adams,  9  Wend.  A  statute  wliich  prohibits  disinterment 

(N.  Y.)  333;    6  Wend.  (N.  Y.)  651;  without  a  license  for  which  a  fee  mu«t 

ani€y  chap,   xiv.;    Health   Department  be  paid  is  valid.     In  re  Wong  Yung 

V.  Knoll,  70  N.  Y.  530.    Orders  of  board  Quy,  6  Sawy.  442. 
of  health  must  stand  the  test  of  reason-         ^  Carpenter   v.    Yeadon,    151    Fed. 

ableness.    Wilson  v.  Alabama  G.  S.  R.  Rep.  879 ;   Odd  Fellows  Coneteiy  A»- 

Co.,  77  Miss.  714.  soc.  v.  San  Francisco,   140  Cal.  226; 

^  Bogert  V.  Indianapolis,  13  Ind.  134,  Concordia  Cemetery  Assoc,  v,  ^linne- 

ver  Perkins,  J.;    Mayor,  Ac.  of  New  sota  &  N.  W.  R.  Co.,  121  111.  199,  212; 

York  V.  Slack,  3  Wheel.  Cr.  Cas.  237;  Sohier  v.  Trinity  Church,  109  Mass.  1, 

Brick  Presbyterian  Church  v.  New  York,  22;    Page  v,  Symonds,  63  N.  H.  17; 

5  Cow.  (N.  Y.)  538;  ante,  §  302,  note;  People  v.  Pratt,  129  N.  Y.  68;    Brick 

Coates  V.  Same,  7  Cow.  (N.  Y.)  585;  Presbyterian  Church  v.  Mayor,  Ac.  of 

'Austinr.  Murray,  16  Pick.  (Mass.)  126;  New   York,   5   Cowen    (N.    Y.).    538; 

Commonwealth    v.    Fahey,    5    Cush.  Coates  v.  Mayor,  Ac.  of  New  York,  7 

(Mass.)  408;  New  Orleans  v.  St.  Louis  Cowen  (N.  Y.),  585;  Went  r.  Methodist 

Church,  11  IjSl.  An.  244,   distinguished  Protestant  Church,  80  Hun   (N.  Y.), 

from  Brick  Presbyterian  Church  v.  New  266,  aff'd  150  N.  Y.  577;  Humphrey  r. 

York,  supra]  Commonwealth  v.  Good-  Front  St.   Methodist  Church,   109  N. 

rich,  13  Allen  (Mass.),  546;   Graves  v.  Car.  132;    Portland  v.  Terwilliger,  16 

Bloomington,  17  111.  App.  476,  quoting  Oreg.  465;    Kincaid's  Appeal,  66  Fa. 

text;  ante,  §§301,  302.    The  power  of  St.  411.  423;    Craig  v.  ttrst  Pnesby- 

disinterment  may  be  delegated  by  the  terian  Church,  88  Pa.  St.  42.    Statutoiy 

legislature  to  municipalities.    Kincaid's  authority  to  make  regulations  to  secure 

Appeal,  66  Pa.  St.  411.    "Morgue"  is  a  the  general  health  of  the  inhabitants 

place  where  bodies  are  taken  for  identi-  and  prevent  and  remove  nuisances  is 

fication,a  dead-house,  and  not  an  under-  sufficient  to  authorize  the  prohibitioa 

taking  establishment.    A  restriction  or  of  burials  and  the  discontmuance  of 

condition    prohibiting    the    establish-  graveyards  in    populous    districts   of 

ment  of  morgues  upon  real  estate  does  cities.     CampbeU  t».  Kansas  City,  102 

not  affect  or  prohibit  the  undertaking  Mo.  326,  350.    In  People  v.  Pratt,  129 

business.      Koebler   v.    Pcnnewell,    75  N.  Y.  68,  it  is  said  that  under  statutoiy 

Ohio  St.  278.     Under  legislative  au-  power  to  make  ordinances '' to  regulate 

thority  a  city   may   prohibit   burials  the  burial  of  the  dead "  the  city  councQ 

without  a  permit  from  the  board  of  may  forbid  burials  in  cemeteries  within 

health.    Meyers  v.  Duddenhauser,  122  the  city  limits  although  the  titJc  thereto 

Ky.  866:  93  S.  W.  Rep.  43.     It  has  was  acquired  for  cemeteiy  purposes  at 

b<^n   held    that    th(;   legislature   may  a  time  when  no  prohibition  existed. 

attach  as  a  condition  to  the  establish-  But  qucere,  Does  tne  power  to  "regiF 
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enumerating  various  objects,  '*in  general  to  pass  every  other  by-law 
that  to  it  shall  seem  requisite  and  necessary  for  the  security,  welfare, 
and  convenience  of  the  city,"  &c.,  was,  by  the  Court  of  Appeals  of 
South  Carolina,  considered  to  give  authority  to  regulate  the  burial 
of  the  dead,  and  particularly  to  prevent  the  establishment  of  new 
burial  grounds  within  the  limits  of  the  city,  and,  in  the  opinion  of 
the  court,  also  to  regulate  the  time  of  burial,  the  manner  of  interment 
so  as  to  prevent  noxious  effluvia,  and  to  prohibit  interments  in  the 
private  gardens,  yards,  and  by-places  of  the  city.^  But  as  every 
by-law  must  be  reasonable,  an  arbitrary  or  unnecessary  or  oppres- 
sive restraint  upon  the  right  of  burying  the  dead  is  invalid.^  Hence 
it  has  been  held  that  the  power  to  order  the  discontinuance  of 
interments  within  the  Kmits  of  the  municipality  or  to  prohibit  the 
establishment  of  cemeteries  therein  must  be  exercised  upon  reason- 
able grounds,  and  that  prohibitions  aflFecting  cemeteries  in  parts  of 
the  city  or  other  municipality  in  sparsely  populated  sections  distant 
from  any  inhabitants  or  public  thoroughfares  are  unreasonable  and 
void.^ 

lat«''   authorize  prohibition?     An  or-  sepulture  at  pleasure.     3.    If  place  of 

dinance  defining  the  places  for  burial  burial  is  taken  for  public  use,  the  next 

purposes   within  the   city,   restricting  of  kin  may  claim  indemnity  for  ex- 

the   ri^ht   to  three  designated   ceme-  pense   of   removing   and   suitably   re- 

teries,  IS  not  void  where  it  is  not  shown  mterring    their     remains.       Beekman 

that     the     provision     is     inadequate.  Street,  in  re,  4  Bradf.  (N.  Y.)  503,  532; 

Austin  V.  Cemetery  Assoc.  87  Tex.  330.  Bogert   v.   Indianapolis,    13   Ind.   134, 

*  Charleston  v.  Wentworth  Baptist  per  Perkins,   J.    Manjr   cases   relating 

Church,  4  Strob.  (S.  Car.)  Law,  306,  to  the  law  of  cemeteries  are  collected 

309,  per  Frost,  J. ;  8.  p.  Bogert  v.  Indian-  in  Mr.  Thompson's  note  to  Louisville  v, 

apolis,   13   Ind.   134,  per  Perkins,  J.;  Nevin,  10  Am.  Rep.  78,  79 ;  s. c.  10 Bush 

New  Orleans  v,  St.  Louis  Church,   11  (Ky.),549.  See  also  Brick  Presbyterian 

La.    An.    244;     distinguished   from    5  Church, /n  re,  3  Edw.  Ch.  (N.  Y.)  155. 

Cowen,  538,  supra;    Musgrove  v.  St.  Laying  streets  and  highways  through 

Louis  Catholic  Church,  10  La.  An.  431.  cemeteries.     Cemetery  Assoc,  v.  New 

'  Austin  V.  Murray,  16  Pick.  (Mass.)  Haven,  43  Conn.  234,   and  note  and 

121;  Coates  17.  Mayor,  &c.  of  New  York,  cases  cited;    First  Evangelical  Church 

7  Cow.  (N.  Y.)  585;  Commonwealth  v,  v.  Walsh,  57  111.  363.    Local  assessments 

Fabey,  5  Cush.  (Mass.)  408.  for  improvements  of  adjoining  streets. 

Tne  law  of  burials,  in  some  of  its  rela-  Louisville  v.  Nevin,  10  Bush  (Ky.),  549. 

tions  to  property  and  municipal  rights,  See  on  this  point,  post,  §  1401. 
was  ably  considered  by  the  Hon.  Sam-         *  Hume  v.  Laurel  Hill  Cemetery,  142 

uel  B.  Rugbies,  referee,  in  the  matter  Fed.  Rep.  552;    Ex  parte  Wygant,  39 

of  the  opening  of  Beekman  Street,  in  Oreg.   429.     An   ordinance  arbitrarily 

New  YorK  City,  whose  report,  establish-  prohibiting   burials    within   an   entire 

ing  the  following  principles,  was  con-  county  embracing  lai^e  tracts  of  unoc- 

firmed  by  the  Supreme -Court:    1.    In  cupied  land  remote  from  human  habita- 

this  country,  corpses  and  their  burials  tion  where  the  public  health  and  safety 

are  not  matters  of  ecclesiastical  cogniz-  would  not  be  endangered,  held  to  be 

ance.     2.    That  the  right  to  buiy  a  unreasonable    and    void.       Hume    v. 

corpse  and  preserve  its  remains  is  a  Laurel  Hill  Cemetery,   142  Fed.  Rep. 

legal  right,  belonging,  in  the  absence  552.    But  compare  Odd  Fellows  Ceme- 

of  testamentary  disposition,  exclusively  tery  Assoc,  v.  San  Francisco,  140  Cal. 

to  the  next  of  kin,  and  includes  the  226.    An  ordinance  prohibiting  a  ceme- 

light  to  select  and  change  the  place  of  tery  without  license  in  an  entire  county 
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§  683  (373).  Same  Subject.  —  Where  the  burden  to  support  a 
public  cemetery  is  required  to  be  borne  by  all  the  citizens,  an  ordi- 
nance throwing  that  burden  upon  a  particular  class  is  unreasonable 
and  void.^  Cemeteries  in  cities  are  not  per  se  nuisances,  but  special 
circumstances  may  make  them  so.  It  is  not,  however,  sufficient  that 
they  affect  the  market  value  o^  property  in  the  vicinity.*  A  dty 
corporation  had  power,  by  charter,  "  to  establish  cemeteries  or  burial 
places  within  or  without  the  city."  It  was  held  that  this  would 
authorize  the  city  to  establish  cemeteries  of  its  own,  and  regulate 
them;  but  that  it  did  not  empower  the  council  to  subject  to  the 
control  of  the  city  sexton  cemeteries  other  than  those  belonging  to 
the  city,  or  to  pass  an  ordinance  prohibiting  lot  owners  in  private 
cemeteries,  though  within  the  city  limits,  from  entering  to  buiy 
without  the  permission  of  the  city  sexton,  to  be  obtained  only  by 
paying  him  the  price  of  digging  a  grave.'  Certain  statutes  of  New 
York,  authorizing  incorporated  rural  cemetery  associations  to  con- 
demn lands  for  cemetery  purposes,  where  no  right  on  the  part  of  the 
public  to  buy  lots  or  bury  their  dead  there,  or  to  fix  the  price  of 
lots,  is  secured,  were  held  to  be  unconstitutional,  on  the  ground  that 
the  use  was  private  and  not  public.^ 

§  684  (374).  Nuisances,  and  of  the  Power  to  prevent  and  abate.  — 
It  is  to  secure  and  promote  the  public  health,  safety,  and  conven- 
ience that  municipal  corporations  are  so  generally  and  so  liberally 

but  not  affecting  existing  cemeteries  fected  by  the  statute  were  situated  at 

was  held  to  be  unreasonable  and  void  a  distance  from  the  populous  part  of 

both  because  applying  to  localities  and  the  city  and  in  a  sparsely  settled  see- 

situations  where  cemeteries  might  be  tion. 

maintained  without   endangering   the  ^  Beroujohn  v.  Mobile,  27  Ala.  58w 

public  health,  and  because  it  operated  '  Kingsbury  v.  Flowers,  65  Ala.  479; 

m  a  discriminative  manner  to  the  prej-  Los  Angeles  v,  Hollywood  Cemeteiy 

udice  of  new  and  to  the  advantage  of  Assoc.,  124  Cal.  344, 347 ;  Lake  View i. 

old  cemeteries.    Los  Angeles  v.  Holly-  Letz,  44  HI.  81 ;  Lake  View  v.  Rose  Hill 

wood  Cemetery  Assoc.,  124  Cal.  344.  Cemetery,  70  111.  191;  Musgrove  v.  St 

In  Lake  View  v.  Rose  Hill  Cemetery  Co.,  Ix)uis  Catholic  Church,  10  La.  An.  431 ; 

70  111.  191,  a  cemetery  corporation  was  New  Orleans  v.  St.  Louis  Church,  II 

chartered  under  a  statute.    The  legis-  La.  An.  244 ;  Monk  v.  Packard,  71  Me. 

lature  passed  a  law  fixing  the  bound-  309;    Henry  v.  Trustees,  48  Ohio  St. 

aries  of  the  cemetery  ana  prohibiting  671 ;   Ex  parte  Wymint,  39  Oreg.  429, 

the  corporation  from  using  any  of  its  approving    text.      Index,    Cemeieriu, 

lands  outside  of  its  then  enclosure  for  Tne  business  of  conducting  a  cemeteiy 

the  burial  of  the  dead  ^lithout  regard  is  not  an  avocation  presumably  having 

to  the  manner  in  which  the  francliise  an  injurious  tendency.    Los  Angetes  i. 

conferred  upon  it  should  be  exercised.  Hollywood  Cemetery  Assoc.,  124  Od. 

This  statutory  enactment  was  held  to  344,  347. 

be   unconstitutional   and   void.     This  *  Bogert  v.  Indianapolis,  13  Ind.  134. 

decision  is  distinguished  in  Concordia  *  Deansville    Cemetery    Assoc,  in 

Cemetery  Assoc,  v.  Minnesota  &  N.  W.  re,  66  N.  Y.  669;    overruling  s.  a  S 

R.  Co.,  121  111.  199,  212.  on  the  ground  Hun,  482. 
that  it  was  shown  that  the  lands  af- 
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endowed  with  power  to  prevent  and  abate  nuisances.  This  authority 
and  its  summary  exercise  may  be  constitutionally  conferred  on  the 
incorporated  place,  and  it  authorizes  its  council  to  act  against  that 
which  comes  within  the  legal  notion  of  a  nuisance ;  but  such  power, 
conferred  in  general  terms,  cannot  be  taken  to  authorize  the  extra- 
judicial condemnation  and  destruction  of  that  as  a  nuisance  which, 
in  its  nature,  situation,  or  use,  is  not  such.'    Speaking  upon  this 

■  Cuba  V,  Mississippi  Cotton  Oil  Co.,  diverting  a  stream,  and  compel  its  owner 

150  Ala.  259;  43  So.  Rep.  706,  quoting  to  abate  it.    Hannibal  v.  Richards,  82 

text;  McKibbin  v.  Fort  Smith,  35  Ark.  Mo.  330. 

352 ;  Ward  v.  Little  Rock,  41  Ark.  526 ;        Nuisances  are  of  two  kinds,  —  public 

Denver  v.  Mullen,  7  Ck>lo.  245;  West-  or   common    nuisances,    which    affect 

era  &  A.  R.  Co.  v.  Atlanta,  113  Ga.  537,  people  generally,  and  private  nuisances, 

546,  quoting  text;  Roberts  v.  Ogle,  30  which  may  be  defined  as  anything  done 

DL  459;  LiUce  View  v,  Letz,  44  111.  81;  to  the  hurt  of  the  lands,  tenements,  or 

Des   Plaines  v.   Poyer,    123   111.   348,  hereditaments  of  another.    Russell  on 

citing  text;    Baumgartner  v.   Hasty,  Crimes,  4th  ed.,  435.   A  public  nuisance 

100   ind.  575  ;   Fir^  Natl.  Bank,   v,  can  only  be  abated  by  a  public  prosecu- 

Saills,  129  Ind.  201,  207;    Evansville  tion,  or  by  a  party  whose  damages  are 

V.  Miller,   146  Ind.  613,  citing  text;  special,  and  different  from  those  sus- 

Walker  v,  Towle,  156  Ind.  639,  642;  tained  by  the  public  generally.     Clay 

State  V.  Indianapolis  Union  R.  Co.,  160  Co.  School  District  v.  Neil,  36  Kan.  617; 

Ind.  45,  59,  quoting  text;    Everett  v.  Billardt^.  Erhart,  35Kan.  611;  Blanc  v. 

Ccmncil  Bluffs,  46  Iowa,  66;  Monroe  v.  Murray,  36  La.  An.  162.    See  also  Moore 

Gerspach,  33  La.  An.  1011;  Opelousas  v.  Langdon,  2  Mackey,  127.    A  public 

V.  Norman,  51  La.  An.  736;   De  Blano  nuisance  is  not  made  legal  by  having 

V,  New  Iberia,  106  La.  680,  682,  citing  been  maintained  for  twenty  years.   Com- 

text;  Salem  v.  Eastern  R.  Co.,  98  Mass.  monwealth  v.  Upton,  6  Gray  (Mass.), 

431;  Dingley  v,  Boston,  100  Mass.  544;  473;  New  Salem  v.  Eagle  Mill  Co.,  138 

Wreford  v.  People,  14  Mich.  41 ;    St.  Mass.  8.    The  erection  of  a  huUding  in  a' 

Paul  V.  Gilfillan,  36  Minn.  298;  Pieri  v.  public  street  to  be  used  as  a  market,  and 

Shieldsboro,  42  Miss.  493;  St.  Louis  v.  as  a  pound  for  confining  swine,  would 

Heitzeberg  Packing  Co.,  141  Mo.  375,  be  both  a  public  and  a  pnvate  nuisance, 

quoting  text;   State  v,  Jersey  City,  29  and  may  oe  enjoined  at  the  suit  of  any 

N.  J.  L.  170;  Avisv.  Vineland,  56N.  J,  one  threatened  with  injury  thereby. 

L.  474;    People  v.  Yonkers  Board  of  Lutterloh  v.  Cedar  Keys,  15  Fla.  306. 

Health,  140  N.  Y.  1^  9,  (quoting  text;  But  see  Henkel  v.  Detroit,  49  Mich. 

Van    Dyke   v.    Cincinnati,    1    Disney  249;   Index,   Injunction,    That  which 

(Ohio),  532;  Crosby  v.  Warren,  1  Rich,  affects  only  three  or  four  persons  is  a 

(S.  Car.)  385;  Pye  v.  Peterson,  45  Tex.  private  and  not  a  public  nuisance.  King 

312;  Ex  parte  Robinson,  30  Tex.  App.  v.  Lloyd,  4  Esp.  200.    The  term  "nuis- 

493.    See  Index,  iSTuisancM.  ance"  is  well  understood,  and  means 

The  legislature  may  invest  a  mu-  literally  annoyance,  —  anything  that 
nicipal  corporation  witn  potoer  to  abate  worketh  hurt.  King  v.  White,  1  Burr. 
nuisctnces  summarily ^  without  requiring  333;  King  v.  Davcy,  5  Esp.  217;  Bur- 
resort  to  legal  proceedings  (Baumgart-  dett  v.  Swenson,  17  Tex.  489. 
ner  v.  Hasty,  100  Ind.  575),  or  by  a  trial '  ^  Offensive  Trades  and  Occupations.  It 
by  jury,  lun^  v,  Davenpjort,  98  111.  is  not  necessary,  to  constitute  a  nui- 
305.  That  which  is  authorized  by  leg-  sance.  to  show  that  the  sriiell,  &c.,  pro- 
islative  authority  cannot  be  declared  a  duced  should  be  unwholesome.  It  is 
nuisance  by  a  city  corporation.  Cases  enough  if  it  renders  the  enjoyment  of 
«ttpra.  The  power  to  abate  nuisances  life  and  property  uncomfortable.  Per 
IB  a  portion  of  police  authority  neces-  Lord  Mansfield,  in  King  v.  White. 
aarily  vested  in  the  corporation  of  all  lIBurr.  337;  King  v.  Neill,  2  C.  &  P.  ^ 
populous  towns.  Kennedy  v.  Phelps,  485;  St.  Helen's  Chemical  Co.  v.  Cor- 
10  La.  An.  227,  per  Buchanan^  J.  A  poration  of  St.  Helen's,  L.  R.  1  Ex.  Div. 
dty  cannot  create  a  nuisance  upon  pri-  196.  "  If  there  be  smells  offensive  to 
irate   property,   as,   in   this   case,    by  the  senses,  that  is  enough,  as  the  neigh- 
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subject  in  a  very  important  case,  where  a  city,  under  authority  to  pit- 
vent  and  restrain  encroachments  on  rivers  running  through  it,  com- 

borhood  has  a  right  to  fresh  and  pure  nuisance  by  the  manner  or  extent  to 

air."    Per  AbboU,  C.  J.,  King  v,  Neill,  which  he  carries  on  the  tnuie,  he  is liaUe 

2  C.  &  P.  485.     "The  only  question  to  indictment.    King  v.  Watt^,  M.  A H. 

therefore  is,  Is  the  business  (slaughter-  281;   King  v,  Neville,  1  Peake,  92.   la 

house),  as  carried  on  by  the  defendant,  countries,  however,  where  great  worin 

productive  of  smells  to  persons  passing  are  carried  on,  which  are  tlie  means  of 

along  the  public  highway?"     lb.     A  developing    national    wealth,    pemoi 

by-law  providing ''ttiat  no  {>erson  shall  must   not   stand   on    extreme   ligiiti. 

keep  a  slaughter-house  ^^ithin  the  city  Bamford  v,  Tumley,  3  B.  &  S.  62-66; 

without   a   special    resolution    of   the  Tipping  v.  St.  Helen's  Smelting  Co.,  4 

council  "was  held  bad,  tending  to  create  B.  &  S.  608;    aff'd  11  H.  L.  C.  642; 

a  monopoly.     Nash  v.  McCracken,   In  Gaunt  v.  Fynney,  L.  R.  8  Ch.  App.  8; 

re,  33  Upper  Can.  Q.  B.  181.    So  a  by-  Harrison  v.  Good,  L.   R.   11  Eq.  338; 

law  imposing  a  fine  upon  every  person  Salxin  v.  North  Brancepeth  Coal  Co., 

''who  shall  keep,  or  sulTer  to  be  kept,  L.  R.  9  Ch.  App.  705;   Ball  v.  Bay, 

any  swine  within  the  said  borough  from  L.  R.  8  Ch.  App.  467 ;  Broder  v.  Sail- 

1st  February  to  31st  October  inclusive,  lard,  L.  R.  2  Cn.  Div.  692;   Biggar^f 

in  any  year."     Everett  v.   Grapes,  3  Mun.   Manual   (Canada,    1900),  755  d 

L.  T.  N.  s.  669.    A  resolution  or  license  seq. 

from  the  corporation  held  to  be  no  de-  But  a  privcUe  individual  canoot 
fence  to  a  prosecution  for  a  public  justify  damaging  the  property  of  tn- 
nuisance.  King  v.  Cross,  2  C.  &  P.  483.  other  on  the  ground  that  it  is  a  public 
"Tliis  certificate  is  no  defence;  and  nuisance,  unless  it  do  him  a  special  and 
even  if  it  were  a  license  from  all  the  particular  injury.  Dimes  v.  retley,  15 
magistrates  in  the  county  to  the  de-  Q.  B.  276;  Arnold  v.  Holbrook,  L.  B.  8 
fendant  to  slaughter-houses  in  this  veir  Q.  B.  96;  Scarborough  v.  Scarborouch 
place,  it  would  not  entitle  the  defencf;  Rural  Sanitaij  Authority,  L.  R.  1  u. 
ant  to  continue  the  business  there  one  Div.  344;  Pnce  v.  Grants,  118  Fa.  St 
hour  after  it  became  a  public  nuisance  402;  Irwin  v.  Dixon,  9  How.  10;  Hit- 
to  the  neigliborhood.  ...  If  the  de-  sissippi  &  M.  R.  Co.  A  Ward,  2  Black. 
fendant's  daughtering-house  was  so  con-  (U.  b.),  485;  The  Brinton,  26  U.  S.  Appi 
ducted  as  to  be  a  public  nuisance  at  486.  A  distinction  must  be  drawn  oe- 
common  law,  the  parish  might  at  any  tween  a  house  which  is  a  nuisance  per « 
time  have  caused  it  to  be  removeci;  and  one  that  is  only  a  nuisance  \r$ 
and  I  am  clearly  of  opinion  that  in  this  reason  of  its  use  or  abuse.  In  the  latt^ 
case  it  was  so  conducted  as  to  be  a  case  there  is  no  legal  right  to  dcstn^ 
nuisance  at  common  law,  and  that  the  the  property.  In  several  parts  of  Eitf- 
defendant  would  not  have  been  and  is  land  public  slaughter-houses  are  esUo- 
not  entitled  to  any  compensation."  It  Hshed,  under  a  provision  that  "no  per* 
was  in  tlds  case  proved  that  smells  pro-  son  shall  slaughter  any  cattle  or  mm 
ceeded  from  the  slaughter-house  which  any  carcass  for  sale  as  food  for  man  in 
were  a  great  nuisance  to  i)ersons  pass-  any  place  within  the  limits  other  than 
ing  along  the  public  higliwav.  If  a  a  slaughter-house."  It  was  held  that 
certain  noxious  trade  is  alreadv  estab-  the  enactment  only  applied  to  the 
ILshed  in  a  place  remote  from  habitation  slaughtering  of  beasts  intended  by  the 
and  public  roads,  and  persons  after-  person  slaughtering  the  same  for  ale 
wards  come  and  build  houses  ^lithin  tor  human  rood.  ^Elias  v.  Nightingale, 
reach  of  its  noxious  effects,  or  if  a  pubUc  8  E.  &  B.  698 ;  see  further,  Anthony  t. 
road  be  made  so  near  to  it  that  the  Brecon  Markets  Co.,  L.  R.  2  Ex.  167; 
carrying  on  of  the  trade  becomes  a  reversed,  L.  R.  7  Ex.  399.  An  indict- 
nuisancc  to  the  persons  using  the  road,  ment  ^ill  lie  for  a  public  nuisance,  but 
in  those  cases  tlie  party  would  be  en-  not  for  a  private  nuisance.  King  v. 
titled  to  continue  his  trade,  because  his  Atkins.  3  Burr.  1706.  That  which  if 
trade  was  legal  before  the  erection  of  not  of  public  concern  is  a  mere  dril 
the  houses  in  the  one  case,  and  the  injury.  King  v,  Storr,  3  Burr.  1696; 
making  of  the  road  in  tlie  other.  Per  Km^  v.  JohrtSon,  1  WHs.  325.  The  non- 
AbboU,  C.  J.,  in  Kine  v.  Cross,  2  C.  &  P.  repair  of  a  private  road,  even  bya  pub- 
481.  But  qucere:  and  see  cases  supra,  lie  body,  is  not  indictable.  Eidk  ^ 
But  if  the  man  so  situated  increase  the  Richaros,  8  T.  R.  634 ;    King  v.  Tiif- 
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menced  a  summary  proceeding  to  remove  a  private  wJiarf,  an  eminent 
judge  uses  this  language:    "But  the  mere  declaration  by  the  city 

ford,  1  B.  &  Ad.  874.    The  writ  quod  phone  Co.,  37  La.  An.  63;   McDonald 

permiUat  lay  at  conunon  law  to  pros-  v,  Newark,  42  N.  J.  Eq.  136. 
irate    a    public    nuisance    (Palmer   v.         Ringing  of  bells,  blowing  of  horns, 

Poultney,  2  Salk.  458),  and.  after  judg-  and  other  unusual  noises ^  are  treated  as 

ment  on  an  indictment  for  a  nuisance,  nuisances.     They  may  or  may  not  be 

a  writ  of  prostration  may  still  be  issued,  nuisances  according  to  circumstances. 


Rtz.  Nat.  Brev.  124 ;  Queen  v.  Haynes,  nuisances,  and  to  prevent  them.     It  Ls 
7  Ir.  L.  R.  2.    An  action  on  the  case  will  difficult  to  describe,   though  easy  to 
lie  for  the  continuance  of  a  nuisance  after  imagine,  such  ''an  unusual  noise"  as 
recovery  for  its  erection.    Rosewell  v.  would  be  a  nuisance.    Some  examples 
Prior,  1  Salk.  460.    Though  an  indict-  may,  however,  be  given.    The  noise  of 
ment  for  a  nuisance  is  in  form  a  crim-  a  tinsmith  in  carrying  on  his  trade,  if 
inal,  it  is  in  substance  a  civil  proceeding  in  a  neighborhood  where  there  is  a 
remedial  in  its  object.    King  v.  Sadler,  number  of  offices,  and  of  sufficient  vol- 
4  C.  &  P.  218;    Holmes  v.  Wilson,  10  ume  to  prevent  the  occupants  from  fol- 
A.  &  E.  503;    Douglas,  In  re,  3  Q.  B.  lowing  their  lawful  business,  will,  if  it 
825;  Thompson  v.  Gibson,  7  M.  &  W.  affect  a  considerable  number  of  inhab- 
456;   Queen  v.  Chorley,  12  Q.  B.  515;  itants,  be  deemed  a  public  nuisance. 
IQng  V.  Russell,  3  E.  &  B.  942;  Queen  King  v.  Lloyd,  4  Esp.  200. 
9.  Loughton,  3  Smith,  575;    Queen  v,  A  circus,  the  performances  in  which 
lincombe,  2  Chit.  214.    Upon  an  indict-  were  to  be  carried  on  for  eight  weeks 
ment  for  a  continuing  nuisance  —  such  near  the  plaintiff's  house,  and  the  per- 
as  a  ^^1  across  a  highway  —  the  proper  formances,    which    took    place    every 
judgment  is,  that  it  be  abated  (Kin^  v.  evening,   lasted  from  about  half-past 
St^d,  8  T.  R.  142 ;   I&ng  v.  Yorkshire,  seven  till  half-past  ten  o'clock.     The 
7  T.  R.  467),  and  when  tne  court  is  sat-  noise  of  the  music  and  shouting  in  the 
iafied  before  judgment  that  a  nuisance  circus  could    be    distinctly  heard    all 
has  been  abated,  the  judgment  need  over  the  house,  and  was  so  loud  that  it 
not  be  pronounced.     King  v.  Incledon,  could  be  heard  above  the  conversation 
13  E^ast,  164 ;  Queen  v.  Paget,  3  F.  &  F.  in  the  dining-room,  though  the  windows 
29.    The  practice  followea  is  to  respite  and  shutters  were  closed.     This  was 
judgment  until  it  be  seen  whether  or  held  to  be  a  nuisance.    Inchbald  v.  Rob- 
not  the  nuisance  is  abated,  and,  if  not,  inson,  L.  R.  4  Ch.  App.  388.    If  a  man 
to  inflict  a  heavy  fine  to  com]>el  the  builds  a  rolling-mill  close  to  inhabited 
abatement.    There  may  be  an  indict-  cottages,  so  that  the  vibration  produced 
ment  for  the  continuance  of  a  nuisance  by  the  liammers  cracks  the  walls  of  the 
(Queen  v.  l^ybury,  4  F.  &  F.  90),  and  cottages,  and  the    noise   of    the   mill 
in  such  a  case  the  former  judgment  is  causes  them   to   become  and   remain 
ooDclusive  that  the  locus  in  quo  was  a  uninhabited,  the  rolling-mill  will  be  a 
highway,  and  that  the  erection  upon  nuisance.    Scott  v.   Firth,  4  F.  &  F. 
it  was  a  nuisance.    This  being  so,  upon  349 ;  s.  c.  10  L.  T.  n.  s.  240. 
proof  of  the  continuance  of  the  nuisance  A  shooting  ground  near  a  public  hi^h- 
the  jury  must  find  the  defendant  guilty,  way,  where  persons  come  to  shoot  with 
See   further,    Regina   v,   Jackson,    40  rifles  at  pigeons,  targets,  4&c.,  may  be  a 
Upper  Oeui.  Q.  B.  290.  nuisance.    King  v.  Moore,  3  B.  &  Ad. 
As  to  the  right  of  an  adjoining  owner  184.    So,  b}r  means  of  powder^  working 
to  recover  damages  for  a  private  injury  stone  quarries  near  the  pubhc  streets 
renUHng  from  a  public  nuisance  in  a  and  dwelling-houses.    Queen  v.  Mutters, 
public  highway,  where  there  is  a  direct  10  Cox,  C.  C.  6;  BiggaPs  Mun.  Manual 
and  particular  damage,  such  as  that  (Canada,  1900),  659,  772. 
arising  from  unreasonable  obstruction  A  corporation  has  no  more  right  to 
to  the  access  to  his  premises  from  the  license  or  maintain  a  nuisance  than  an 
highway.    Fritz  v.  Hobson,  19  Am.  Law  individual  would  have,  and  for  a  nui- 
Ree.  (n.  B.)  615,  and  note;  Bushnell  v  sance  maintained  upon  its  property  the 
Robeson,    62    Iowa,   540    (slaughter-  same  liability  attaches  against  a  city 
house) ;   Irwin  v.  Great  Southern  Tele-  as  to  an  individual.     Haag  v.  Vander- 
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council  that  a  certain  stnicture  was  an  encroachment  or  obstruction 
did  not  make  it  so,  nor  could  such  declaration  make  it  a  nuisance 
unless  it  in  fact  had  that  character.  It  is  a  doctrine  not  to  be 
tolerated  in  this  country  that  a  municipal  corporation,  without  any 
general  laws  either  of  the  city  or  of  the  State  within  which  a  given 
structure  can  be  shown  to  be  a  nuisance,  can,  by  the  mere  declara- 
tion that  it  is  one,  subject  it  to  removal  by  any  person  supposed  to 
be  aggrieved,  or  even  by  the  city  itself.  '^This  would  place  evciy 
house,  every  business,  and  all  the  property  in  the  city,  at  the  un- 
controlled will  of  the  temporary  local  authorities."  * 

buTghCo.  Com're,  60  Ind.  511;  Petere-  111.  306;  Chicago,  R.  I.  A  P.  R.  Go. 
burg  V.  Applegarth,  28  Gratt.  (Va.)  v.  Joliet,  79  111.  25,  44;  Everett  f. 
321;  Brayton  v.  Fall  River,  113  Mass.  Council  Bluffs,  46  Iowa,  66;  0^  t. 
218;  Franklin  Wliarf  Co.  v.  Portland,  Kegler,  64  Iowa,  59;  Joyce  v.  Woodi, 
67  Me.  46;  Harper  v.  Milwaukee,  30  78  Ky.  386;  New  Windsor  p.  Stocb- 
Wis.  365;  Hannibal  v.  Rieliards,  82  dale,  95  Md.  196,  215;  Frostbuig  r. 
Mo.  330;  Wood  on  Nuisances,  §  742.  Wineland,  98  Md.  239,  244;  Everett 
Infra,  §  685,  note.  A  city  was  held  v.  Marquette,  53  Mich.  450  (a  stair- 
liable  for  erecting  a  pest-house  whereby  case  in  a  sidewalk  is  not  a  nuisanee 
plaintiff's  premises  became  unhealth-  per  se) ;  St.  Paul  v.  Gilfillan,  36  Minn, 
ml  and  infected  with  the  same  disease,  .  298 :  Pieri  v.  Sliieldsboro,  42  Hisk 
and  the  occupancy  rendered  unsafe  493;  Green  v.  I^ke,  60  Miss.  451 
and  unpleasant.  Niblett  v.  Nashville,  Under^'ood  v.  Green,  42  N.  Y.  140 
12  Heisk.  (Teun.)  684.  May  pass  ordi-  Gro&sman  v.  Oakland,  30  Or^  478 
nances  to  prevent  as  well  as  to  remove  McCrowell  v.  Bristol.  5  Lea  Cl'cnn.) 
nuisances.  Gregory  v.  New  York,  40  685;  Miller  v.  Burch,  32  Tex.  209; 
N.  Y.  273.  See  Wood  on  Nuisances,  Pye  v.  Peterson,  45  Tex.  312. 
§§  740,  741,  and  cases  cited.  A  city  A  person  sick,  even  with  eontagiams 
held  to  have  no  power  to  destnry  a  dam  disease^  in  his  own  house  or  at  a  hotel, 
across  a  creek  ^^ithin  its  linuts  as  a  is  not  a  nuisance.  Bbom  v.  Utica,  2 
nuisance.  Clark  v.  Syracuse,  13  Barb.  Barb.  (N.  Y.)  104. 
(N.  Y.)  32.  Abatement  by  individuals  Works  that  amount  to  a  private 
and  by  public  officers.  Manhattan  nuisance,  causing  actual  damage  to 
Manuf.  &  Fert.  Co.  v.  Van  Keuren,  23  private  persons,  cannot  be  justified, 
N.  J.  Eq.  251 ;  Meeker  v.  Van  Rens-  under  a  license  from  the  city  ctfuncU  to 
selacr,  15  Wend.  (X.  Y.)  397.  Destruc-  erect  them.  But  the  fact  of  such 
tion  of  building  by  mob.  Brightman  v.  license  is  eWdence  of  great  but  not 
Bristol,  65  Me.  426.  Under  the  laws  of  conclusive  weight  in  favor  of  the 
New  York  establishing  boards  of  health,  party  erecting  and  owning  the  works 
while  the  board  of  health  of  a  town  can-  claimed  to  be  a  nuisance.  Ryan  r. 
not  go  outside  of  its  own  boundaries  to  Copes,  11  Rich.  Law  (S.  Car.),  217. 
abate  a  nuisance  summarily,  it  may  Nor  is  a  liberty  pole  a  nuisance jmt  m. 
restrain  the  violation  of  its  order  and  Allegheny  v.  Zimmerman.  95  rtL  St. 
enforce  abatement,  tliough  the  cause  of  2S7;  Dargan  r.  Waddell,  9  Ire.  Law 
the  nuisance  arises  in  an  adjoining  mu-  (N.  Car.),  244;  Kirkman  r.  Han(h[,  11 
nicipality.  Gould  v.  Rochester,  105  Humph.  (Tenn.)  406;  Coker  v.  Uuge, 
N.  Y.  46.  10  Ga.  336.  A  tannery  is  not,  perm, 
*  Per  Miller,  J.,  in  Yates  r.  Milwau-  a  nuisance.  State  v.  Gadwalader,  36, 
kee,  10  Wall.  (U.S.)  497.  The  decision  N.  J.  L.  283.  Brick-making:  Wan- 
of  the  Supreme  Court  of  the  Tniteii  stead  Health  Board  v.  Hifl,  13  C.  B. 
States  has  been  followed  and  approved  N.  8.  479.  Potcder-house,  with  hife 
i'l  the  following  cases:  Cuba  r.  Missis-  (quantities  of  powder  therein,  looB^ 
sippi  Cotton  Oil  Co.,  150  Ala.  259;  43  in  a  city,  is  a  nuisance.    Cheatham  t. 


113  Ga.  537,  544;  Darst  r.  People,  62   laige  quantities  of  gunpowder  in  towns 
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§  685  (375).  General  Power  over  Nnisaiioea.  —  Power  to  muni- 
cipal corporations  to  make  "by-laws  relative  to  nuisances  generally" 
has  been  decided  to  authorize  an  ordinance  prohibiting  the  keeping, 

or  doeely  inhabited  places  ia  an  in-  by  law^  and  may  be  carried  into  effect 
dictable  offence  at  common  law.  Rex  by  an  m junction,  procured  by  the  city 
V.  Williams,  1  Russ.  321;  Ivins  v.  in  its  corporate  name,  restraining  the 
Taylor,  2  Str.  1167;  Crowderr.  Tinkler,  owner  from  continuing  the  shop.  New 
19  Yes.  617.  Planing  miU:  Rhodes  Orleans  v,  Lambert,  14  La.  An.  247. 
V.  Dunbar,  57  Pa.  St.  274;  Duncan  v.  Power  of  municipal  corporations  to 
Hayes,  22  N.  J.  Eq.  25.  As  to  gaa-  remove  nuisances,  and  how  far  their 
tearks:  Cleveland  v.  Cit.  Gasl.  Co.,  20  decision  as  to  fact  of  nuisance  is  conclu- 
N.  J.  Eq.  203.  Steam  flourina  mill:  sive.  Welch  tl  Stowell^  2  Dou^.  (Mich.) 
Gilbert  v.  Showerman,  23  Mich.  448.  332;  Kennedy  v,  Philadelplua  Board 
Stockyards:  lb,  296;  Ashbrook  v.  of  Health,  2  Pa.  St.  369;  Common- 
Commonwealth,  1  Bush  (Ky.),  139.  wealth  v.  Van  Sickle,  Bright.  (Pa.)  69; 
Porgy  oil  factory :  Brightman  v.  Bristol,  Green  v.  Savannah,  6  Ga.  1;  Roberts 
65  Me.  426.  Privies:  Wahle  v.  Rein-  v.  Ogle,  30  111.  459;  Clark  v.  Syracuse. 
bach,  76  111.  322.  Gas  companies:  <&c.,  13  Barb.  (N.  Y.)  32;  Saltonstallv. 
Cleveland  v.  Citizens'  Gasl.  Co.,  20  Banker,  8  Gray  (Mass.),  195;  Kennedy 
N.  J.  Eq.  203.  Potteries:  Ross  v.  v.  Phelps,  10  1j&.  An.  227;  Mayor  of 
Butler,  19  N.  J.  Ec^.  294.  Glass  and  Hudson  v.  Thome,  7  Paige  (N.  Y.), 
broken^ware  in  public  place.  Ex  parte  261 ;  Salem  v.  Eastern  R.  Co.,  98  Mass. 
Ckanello,  62  Cal.  538.  Smoke  and  431;  Chicago  v.  Laflin,  49  111.  172; 
noxious  vapors  caused  by  burning,  Babcock  v.  Buffalo,  56  N.  Y.  268; 
under  public  authority,  clothing,  bea-  Darst  v.  People  (intoxicating  liquors), 
ding,  Jbc.,  to  prevent  the  spread  of  51  111.  286.  The  power  of  municipal 
contagious  diseases,  is  not  an  indictable  corporations,  with  respect  to  nuisances, 
nuisance.  State  v.  Knoxville,  12  Lea,  is  treated  in  chapter  xxii.  of  Mr. 
146.  CoaaHrM  on  a  ()ublic  street  held  Wood's  work  on  the  Law  of  Nuisances. 
not  necessarily  a  nuisance.  Burford  Instance  of  refusal  by  a  court  of  chan- 
V.  Grand  Rapids,  53  Mich.  98.  See  eery  to  interfere  with  the  municipal 
post,  chapter  on  Streets.  A  wooden  authorities  in  removing  nuisances. 
awning  over  a  sidewalk  is  not  a  nui-  Femison  v.  Selma,  43  Ala.  398. 
sance  per  se.  Hawkins  v.  Sanders,  45  Under  the  English  Municipal  Cor- 
Mich.  491;  Brown  v.  Carrollton,  122  porations  Act  the  council  of  any 
Mo.  App.  276.  See  Index,  Awning,  borough  is  empowered  to  make  by- 
Whether  a  particular  lime  kiln  is  a  laws  for  the  good  rule  and  government 
nuisance  or  not  is  a  mixed  Question  of  the  borough,  and  the  prevention  and 
of  law  and  of  fact.  State  v.  Mott,  61  suppression  of  nuisances  {ante,  §  609); 
Md.  297.  A  marketncart  in  a  street  and  it  is  held  that  this  power  respect- 
held  not  a  nuisance  per  se.  State  v.  ing  the  suppression  of  nuisances  is  con- 
Edena,  85  N.  Car.  452.  A  wooden  build-  fined  to  the  suppression  and  prohibi- 
tum in  a  city  is  not  a  nuisance  per  se,  tion  of  acts  which,  if  done,  must  neces- 
but  may  become  so  by  the  wav  in  sarily^  and  inevitably  cause  a  nuisance, 
which  it  is  used.  Fields  v.  Stokley,  and  it  does  not  empower  the  council 
99  Pa.  St.  306.  Flouring  mUl :  Under  to  impose  penalties  for  the  doing  of 
the  power  to  prevent  nuisances  and  things  which  may  or  naay  not  be  a 
dangerous  manufactories,  a  municipal  nuisance  according  te  circumstances. 
corporation  cannot,  on  i)etition  of  Thus,  where  the  town  council  imposed 
dtisens,  deal  with  a  flouring  miU  as  a  a  fine  upon  every  person  who  should 
nuisance,  unless  it  is  shown  by  the  "keep  or  suffer  to  oe  kept  any  swine 
record  to  fall  within  some  law  or  or-  within  the  borough  between  the  first 
dinance  previously  passed.  Lake  v.  of  May  and  the  first  of  October,"  it 
Aberdeen,  57  Miss.  260.  In  Louisiana,  was  held  that  the  by-law  was  wholly 
where  the  civil  code  (art.  655)  provides  invalid,  as  the  keeping  of  a  pig  did  not 
that  works,  Ac,  causing  annoyance  necessarily  create  a  nuisance.  Addi- 
''shall  be  regulated  by  the  rules  of  the  son  on  Torts,  34,  citing  Everett  v. 
police  or  the  customs  of  the  place"  Grapes,  3  Law  T.  R.  n.  s.  Q.  B.  669; 
where  located,  an  ordinance  of  a  city  Wanstead  Local  Board  of  Health  v. 
council  ordering  a  blacksmith  shop  Hill,  13  C.  B.  n.  s.  479. 
to  be  doaed  as  a  nuisance  is  authorized 
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in  any  manner  whatsoever,  of  a  bowling-alley  for  gain  or  hire,  such 
a  place  being  a  public  nuisance  at  common  law.*  So  under  power 
to  pass  by-laws  to  prevent  and  remove  nuisances,  an  ordinance  may 
be  passed  inflicting  a  fine  on  any  person  who  should  exhibit  a  stud- 
Jiorse  in  the  streets  of  the  corporation. - 

*  Tanner  v.  Albion,  5  Hill  (X.  Y.),  fire  the  property  of  others,  or  the  health 

121;     followed,    Updike   v.   Campbell,  of  the  community,  declare  the  same  a 

4  E.  D.  Smith  (X.  Y.),  570;   Peoi)le  v.  nuisance,  and  notify  owner  to  abate  it, 

Sereeant,  8  Cow.  (N.  Y.)   139,  wliich  and  if  he  fails,  the  individual  officer  of 

held  that  a  room  kept  for  the  jUaying  the  cori)oration  who  abates  the  nui- 

of  billiards  was  not  a  public  nuisance,  sance  may,  on  being  individually  sued, 

though  a  profit  was  made  of  it,  com-  justify  the  act.     Harvey  v.  Dewoody, 

mented  on  and  distinguished,  and  by  18  Ark.  252. 

Cowen,  J.,  doubted,  in  5  Hill,  siipra.         Where  a  city  council  has  authority 

Whether  a  &a//a//ev  could  be  proliibited  imder  its  cliarter  to  prevent  and  r^ 

under  tlie  general  authority  to  pass  move  all   nuisances   witliin  the  city, 

by-laws  relative  to  good  government,  "such  as  all  decayed  and  dilapidated 

&c.,   wiis  alluded   to,   out   not  deter-  houses    and    structures    calculated   to 

mined.    See  Jackson  v.  People,  9  Mich,  oroduce  disease  of  any  kind,  or  unfit 

111;   Smith  v.  Madison,  7  Ind.  80.    In  Jor  use  or  habitation,''  &c.,  a  court  of 

State  V.  Hall,  32  N.  J.  L.  158,  it  was  chancery  will  not  interfere  to  pre\ient 

held  that  a  ten-pin  alley  kept  for  gain  the  removal  of  such  nuisance  unless 

and  public  use  in  a  town  b  not,  per  se,  it  appears  that  the  complainant's  ri^t 

a  nuisance.     The  law  on  the  subject  is  illegally  assailed,  or  threatened  with 

is  very  fully  examine<i  in  the  opinion  an  irreparable  injury,  and  there  is  do 

of  tieasley,  C.  J.,  and  the  case  of  Tanner  'sufficient   remedy   at   law.     Ferguson 

V.  Albion,  supra,  reviewed  and  disap-  v.  Selma,  43  Ala.  398.    In  this  case  the 

proved.     A   bowling-alley  not  per  se  court  denied  an  injunction  to  prevent 

a  nuisance.     Ex  pcrrte  Patterson,  42  the  removal  by   the  city  authorities 

Tex.  Crim.  Rep.  256.     Where  a  city  of  two  old,  dilapidated,  substantially 

has,  by  its  charter,  the  power  to  de-  valueless  houses,  on  a  lot  in  an  improv- 

temiine  whether  bowling-alleys  should  ing  and  flourisliing  part  of  the  city, 

be   allowed,   and,   if   so,    under   what  wliich  were  filthy,  and  crowded  with 

restrictions,    an    ordinance    requiring  filthy    tenants,    and    which    liad   abo 

them  to  be  closed  at  a  certain  hour  been  condemned  as  a  nuisance  by  tlie 

is  valid.     State  v.  Hay,  29  Me.  457;  board  of  health  of  the  city.    76.;  infra. 

State  V.  Freeman,  38  N.  H.  426:  supra,  §§  687,  727,  note.     Hut  a  city  under 

§   632,   note.      Where   proceedings   in  a    charter    authorizing    the    common 

respect  to  nuisances  are  instituted  by  council  "to  regulate  all  wfiarves  on  the 

order  of  the  city  council,  chancery  will  shore  of  the  Oliio  River  adjoining  said 

not    enjoin    or    interfere,    "unless    the  city,"  cannot  by  ordinance  define  the 

municipal    corporation    have    clearly  line  of  high-wat^r  mark,  and  declare 

transcended  their  powers."     Kennedy  the  erection   of  buildings  below  said 

V.  Piielps,  10  La.  An.  227  (building  for  line  a  nuisance,  and  impose  a  fine  upon 

curing  hides):   s.  p.  Milne  v.  Davidson  persons    erecting    such    buildings   on 

(private  hospital),  5  Mar.   (La.)  409;  their  ou-n  lands.    Evansville  v.  llartin, 

rotter  v.  Menasha,  30  \Vis.  492;   post,  41  Ind.  145.     In  Nevada  v.  Hutchins, 

§  727,  note.  59  Iowa,  506.  it  was  held  that,  under 

^  Nolin  V.  Franklin,  4  Yerger,  163;  a  power  to  abate  nuisances,  an  inco^ 
Hoops  I'.  Ipava,  55  111.  App.  94;   State  porate<i  town  is  not  authorized  to  pa« 
r.  lams,  78  Xcb.  678;  111  X.  W.  Rep.  an  ordinance  imposing  a  fijie  formain- 
604.    See  also  Farroll  v.  Cook,  16  Neo.  taining  a  nuisance;   but  quart. 
483.      But    imder    i)owor   to    prevent         //  a  seicer  is  dedared  to  he  a  private 
and  abate  nuisances,  th.c  city  cannot  nuisance  to  propertif,  the  owner  is  en- 
prohibit  the  keeping  of  a  stallion  for  titled  to  an  injunction  against  the  city 
liire  \nthin  the  city  limits.     Ex  parte  as  he  would  be  against  a  pri\'ate  in- 
Robinson.  30  Tex.  App.  493.     Under  dividual;   but  a  court  in  granting surh 
power  "to  prevent  and  remove  nui-  injunction  will  postpone  its  operation 
biincos,"  a  corporation  may,  if  a  vacant  a  reasonable  time  in  order  to  cnaWe 
building  is  so  used  as  to  endanger  by  the  city  to  take  adequate  measuies  to 
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§  686  (376).  Snppraasion  of  Houses  of  Hi-fame.  —  Power  "  to  sup- 
press batody-hoiLses"  gives  the  corporation  authority,  by  implication 
to  adopt  by  ordinance  the  proper  means  to  accomplish  the  end; 
and  among  the  methods  which  may  be  adopted  is  one  forbidding 
the  owners  of  houses  from  renting  or  letting  the  same  for  this  purpose 
or  with  knowledge  that  they  are  to  be  thus  used.*  But  power 
to  the  common  council  of  a  city  "to  make  all  such  by-laws  as  it 
may  deem  expedient  for  effectually  preventing  and  suppressing 
houses  of  lU-fame,"  does  not  authorize  the  council  to  decide  that 
a  given  house  is  kept  for  that  purpose,  nor,  if  kept  for  that  pur- 
pose, does  it  authorize  the  council  to  order  it  to  be  demolished ;  nor  , 
if  thus  demolished,  will  it  justify  the  officers  of  the  city  who  did  it, 
in  execution  of  the  ordinance  and  resolution  of  the  council.'    Neither 

remove  the  nuisance  without  unneces-  missible.  State  v.  McDowell,  Dudley 
saiy  injury  to  the  public  health  and  (S.  Car.)  Law,  346.  A  power  to  "re- 
interests.  Haskell  v.  New  Bedford,  press  and  restrain  disorderly  houses" 
108  Mass.  208;  Boston  Rolling  Mills  held  to  confer  power  to  make  it  penal 
V.  Cambrid^,  117  Mass.  396;  Attorney*  to  visit  such  houses.  State  v.  Botkin, 
General  v,  Birmingham,  4  K.  &  J.  528;  71  Iowa,  87;  s.  p.  Re  Johnson,  73  Cal. 
Spokes  V.  Banbury,  L.  R.  1  Eq.  42;  228.  A  power  to  **  license,  regulate, 
Goldsmid V. Tunbndge,  L.  R.  1  Eq.  161;  and  suppress"  includes  power  to  pre- 
Attomey-General  v.  Bradford,  L.  R.  vent  soliciting  for  bawdy-house,  Ac. 
2  Eg.  71 ;  Attorney-General  v.  Colney,  Thomas  v.  Hot  Spring,  34  Ark.  553. 
L.  R.  4  Ch.  146;  Breed  v,  Lynn,  126  Keeping  house  of  ill-fame,  what? 
Mass.  367;  supra,  jj  684,  note.  Queen  v.  Rice,  L.  R.  1  C.  C.  21.    Suffi- 

'  Childress  v.  Nashville,  3  Sneed  cient  to  cliarge  tliat  the  defendant  did 
(Tenn.),  347;  Shreveport  v.  Roos,  35  on,  &c.,  in  the  city  of,  &c.,  keep  a  coro- 
La.  An.  1010.  The  legislature  may  mon  disorderly  bawdy-house  on  a 
confer  exdusive  power  upon  a  city  to  specified  street  in  said  city,  as  a  place 
prohibit  and  suppress  bawdy-houses;  of  resort  for  both  men  and  women  of 
in  such  case  the  general  State  law  upon  lewd  cliaracter.  Queen  v.  Munro,  24 
the  subject  was  held  to  be  superseded  Upper  Can.  Q.  B.  44;  Queen  v. 
by  an  ordinance  passed  to  enlorce  the  Levecque,  30  Upper  Can.  Q.  B.  44; 
power.  Rogers  v.  People,  9  Colo.  450  Queen  v.  Smith,  35  Upper  Can.  Q.  B. 
IqwBre);  supra,  §  630;  post,  §§  718,  618:  Biggar's  Mun.  Manual  (Canada, 
note,  749-753,  and  notes.  Construction  1900),  pp.  631,  632. 
of  power  **to  regulate  or  suppress  An  ordinance  to  prevent  the  keep- 
bawdy-houses.*'  State  v.  Clarke,  54  ing  of  bawdy-houses  held  to  be  clearly 
Mo.  17;  State  v.  De  Bar,  58  Mo.  395;  within  a  charter  authority  to  adopt 
commented  on,  an/e,  §  235,  note;  post,  by-laws  "for  preserving  peace,  order, 
§  753.  Power  to  make  by-laws  rela-  and  good  government."  State  v.  Wil- 
tive  to  nuisances  gives  authority  to  liams,  11  S.  Car.  288.  Under  authority 
impose  penalties  on  the  keepers  of  to  adopt  ordinances  for  the  govem- 
houses  of  ill-fame,  and  on  persons  ment  of  the  corporation  and  to  abate 
owning  houses  used,  with  their  knowl-  or  prevent  nuisances,  no  power  is 
edge,  for  this  purpose.  McAlister  v.  granted  to  enact  that  the  permitting 
Clark,  33  Conn.  91.  See  Ely  v,  Niagara  of  prostitution  by  the  owner  or  occu- 
Co.  Supervisors,  36  N.  Y.  297;  Shafer  pant  of  any  house  therein  shall  con- 
V.  Mumma,  17  Md.  331 ;  Wong  v.  As-  stitute  such  owner  or  occupant  the 
toria,  13  Greg.  538;  Ggden  v.  Madison,  keeper  of  a  house  of  ill  fame.  State 
111  Wis.  413.  In  prosecutions  for  ».  Webber,  107  N.  Car.  962. 
keeping  bawdy-houses,  the  law,  it  has  '  Welch  v.  Stowell,  2  Doug.  (Mich.) 
been  teid,  so  far  relaxes  the  ordinary  332.  In  England,  municipal  corpora- 
rule  that  common  reputation  as  to  tions  have  the  power  to  prevent  inde- 
the  character  of  the  defendants^  and  cerU  public  exposure  of  the  person  and 
of  the  houses  which  they  keep,  is  ad-  other  indecent  exhibitions.     In  order  to 
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does  such  a  power  authorize  an  ordinance  mYiking  it  a  misdemeanor 
for  a  prostitute  to  reside  or  be  found  within  the  corporate  limits/ 
or  to  return  to  a  city.' 

§  687  (377).  Nnisancea  npon  Rivera  within  City  Limits.  —  A  dty 
charged  by  law  with  the  duty  of  preventing  obstructions  of  a  river 
within  its  limits  may,  by  its  own  act,  and  without  proceeding  by 
indictment,  abate  or  remove  anything  which  obstructs  the  free  and 
public  use  of  the  river,  such  as  a  floating  storehouse,  calculated  to  re- 
main stationary  in  the  water,  and  which  exclusively  occupies  a  poN 
tion  of  the  river,  such  a  structure  being  a  public  nuisance.'  It  is 
no  answer  to  this  right  of  abatement  that  room  enough  is  left  for  the 
public,  or  that  the  structure  is  beneficial,*  or  that  the  party  erect- 
ing it  is  the  owner  of  the  adjacent  lots.* 

§688  (378).  Power  to  demolish;  Indictment.  —  But  under  the 
power  to  abate  nuisances,  property  lawfully  erected  and  existing,  or  s 
house  which  is  only  a  nuisance  because  occupied  by  a  business  which 
is  such,  cannot  be  destroyed  or  demolished.  The  public  can  proceed  by 
indictment,  or  the  business  carried  on  in  the  house  be  suppressed.* 

render  a  person  liable  to  an  indictment  tion.  Queen  v.  Orchard,  3  Cox  C.  C 
for  indecently  exposing  liis  person  in  a  248.  Keeping' a  booth  in  a  pubtic  place 
public  place,  it  is  not  necessary  that  containing  an  indecent  exnibition  for 
the  exposure  sliould  be  made  in  a  place  hire  is  an  indictable  offence.  R^pna 
open  to  the  public.  Queen  v.  Thallman,  v.  Saunders,  L.  R.  1  Q.  B.  Div.  15; 
9  Cox  C.  C.  388 ;  s.  c.  9  L.  T.  n.  s.  425.  Biggar's  Mun.  Manual  (Canada,  1900), 
If  the  act  is  done  where  a  great  number  pp.  636,  637. 
of  persons  may  be  offended  by  it,  and  '  Buell  v.  State,  45  Ark.  336. 
several  see  it,  it  is  sufficient.  lb.  If  '  Paralee  v.  Camden,  49  Ark.  165. 
the  indictment,  however,  chaise  the  •  Hart  v.  Albanv,  9  Wend.  (N.  Y.) 
offence  to  have  been  committed  on  &  571,  a  valuable  and  very  carefully  con- 
highway,  such  an  indictment  will  not  sidered  case,  affirming  s.  c.  3  Paige 
be  sustained  by  evidence  that  the  (N.  Y.),  Ch.  213;  People  v,  Vander- 
offence  was  committed  in  a  place  near  bilt,  28  N.  Y.  396.  See  Dutton  «. 
the  highway,  though  in  fuH  view  of  Strong,  1  Black  (U.  S.),  23.  Tlie  oop- 
it.  Queen  t>.  Farrell,  9  Cox  C.  C.  porate  body  may  abate  or  remo\'e  the 
446.  An  indecent  exposure  in  a  place  nuisance;  but  without  expre^  a»- 
of  public  resort,  if  actually  seen  by  thority  cannot  ordain  a  forfeilure  of 
only  one  person,  no  other  person  being  the  structure,  or  seize  and  «eU  U,  or 
in  a  position  to  sec  it,  is  not  an  in-  convert  the  materials  to  their  own 
dictable  offence.  Queen  v.  Webb,  1  use.  Hart  r.  Albany,  9  Wend.  (N.  Y.) 
Den.   C.   C.   338;    Queen   v.    Watson,  571,   609,   stipra;    Compton  v.   Waco 

2  Cox  C.  C.  376;    Queen  v.  Farrell,  9  Bridge  Co.,  62  Tex.  715. 

Cox  C.  C.  446.     A  partjr  was  indicted  *  lb.;     Respublica    v.    Caldwell,   1 

for  an  indecent  exposure  in  an  omnibus,  Dal.    150;     King  v,   Russell,   6  Eut, 

several  passengers  being  therein.    Held,  427;     King   v.   Cross,   3   Camp.   224; 

a    public    place.      Queen    v.    Holmes,  King   v.   Jones,   8   Camp.   229. 

3  C.  &  K.  360.    Hut  a  urinal,  with  boxes  *  Hart  v.  Albany,  9  Wend.  (N.  Y.) 
or  divisions  for  the  convenience  of  the  571,  608;  Stranire  K.  1247;  3  Bac.  Abr. 
public,    though   situatod   in   an    open  686;   1  Hawk.  P.  C.  363,  not«  1. 
market,  was  held  not  to  be  a  public  '  Cuba  t;.  Mississippi  Cotton  Oil  Co., 
place  within  the  meaning  of  the  allega-  150  Ala.  259;  43  So.  Kep.  706,  quoting 
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§  689  (379).  Extent  of  Authority  over  Nuisances. —  Finally,  it  may 
i  remarked  that  the  extent  of  municipal  atdhority  over  nuisances  de- 
mds,  of  course,  upon  the  powers  conferred  in  this  regard  upon  the 
unicipality.  They  may  be  general  or  specific,  or  both.  The  au- 
lority  to  preserve  the  health  and  safety  of  the  inhabitants  and  their 
"operty,  as  well  as  the  authority  to  prevent  and  abate  nuisances,  is 

zt;  Chicago  v.  Union  Stockyards  Co.,  v.  Webb^  87  Ala.  659.    But  it  cannot  be 

A  IlL  224,  235,  citing  text;    Brieht-  summarily  removed  where  it  does  not 

an  V,  Bristol,  65  Me.  426;   Welch  v.  in  fact  impede  or  obstruct  travel.  Pauer 

owell,  2  Doug.  (Mich.)  332;   Allison  v.  Albrecht,  72  Wis.  416.     See  post, 

Richmond,  51  Mo.  App.  133,  citing  §  727,  note;   Index,  Injunction,   A.  city 

xt;    Waggoner  v.  South  Gorin,  88  councU  may ^  by  Teaoluiion,  direct  its  offl- 

o.  App.  25,  34,  citing  text;  Clark  v,  cere  to  proceed  against  a  specified  estab- 

fiacuse,  13  Barb.  (N.  Y.)32;  Lawten  lishnient  as  a  nuisance^  and  cause  the 

Steele,  119  N.  Y.  226,  23i8;  Miller  v,  same  to  be  abated  under  a  general  ordi- 

urch,  32  Tex.  209.    See  also  Shepard  nance  of  the  corporation ;    this  is  a 

People,  40  Mich.  487,  492.  different  thing  from  passing  an  ordi- 

A  kcense  from  a  board  of  health  to  nance  inflicting  a  fine  upon  a  particular 

trry  on  a  manufactory  of  fertilizers  person  for  keeping  a  nuisance,  which 

inifot  be  ui^ed  as  a  defence  to  an  in-  cannot  be  lawfully  done.    Kennedy  v. 

ictment  for  creating  a  public  nuisance  Phelps,  10  La.  An.  227.    See  Common- 

f    the    process    of    manufacturing,  wealth  v.  Goodrich,  13  Allen  (Mass.), 

arrett  v.  State,  49  N.  J.  L.  94.  546;   Municipality  No.  1  v,  Blineau,  3 

When  equity  wiU,  interfere  to  prevent  La.  An.  688.    The  power  to  abate  nui- 

ru2  remove  nuisances  which  affect  the  sances  must  be  reasonably  exercised,  so 

uUic  generally.    People  v.  St.  Louis,  10  as  to  do  the  least  practicable  injury  to 

1.372;  Hoole  V.  Attorney-General,  22  private  rights.     State  v.  Newark,  38 

la.    190;     Attorney-General    v.    Gas  N.  J.  L.  264;    Wood  on  Nuisances,  § 

onsumersCo.,  19Eng.  Law&Eq.  639;  741.      Power    to    suppress    gambling- 

Idrich  V.  Howard,  7  R.  I.  87;    Za-  houses  docs  not,  it  is  apprehended,  au- 

riakie  v.  Jersey  City  &  B.  R.,  13  N.  J.  thorize  the  corporation  to  demolish  the 

)q.  314;  Jersey  City  <&  H.  H.  R.  Co.  v,  houses  so  used.     All   common  gam- 

[udson,  lb.  420;   Attorney-General  v,  ing-houses  are  nuisances  in  the  eye  of 

irown,  24  N.  J.  Eq.  89 ;  Moore  v,  Walla  the  law,  being  detrimental  to  the  public, 

^alla,  2  Wash.  Ter.  184 ;  Metropolitan  as  they  promote  cheating  and  other 

Ity  R.  Co.  V,  Chicago,  96  III.  620;  corrupt  practices,  and  entice  numbers 

ITood  on  Nuisances,  chap.  xxv. ;    Du-  of  persons  to  idleness,  w^hose  time  might 

lesnil  V.  Dupont,  18  B.  Mon.  (Ky.)  be  otherwise  employed  for  the  good  of 

00.    "It  is  now  well  settled  that,  in  the  community.     1  Hawk.  P.  C.  cap. 

ddition  to  the  purelv  le^al  remedies,  32,  §  4 ;  Bolsey  v.  Davies,  L.  R.  1  Q.  B. 

rhich  may  be  resorted  to  in  such  cases,  Div.   84 ;    Brodie   &   Bowmanville,   3 

ourts  of  equity  will  take  jurisdiction  of  Upper  Can.  Q.  B.  580.    As  to  liability 

iich  public  nuisances,  and,  in  proper  oi  a  city  authorized  to  abate  nuisances 

Mes,  afford  relief  by  injuriction,  espe-  for  failure  to  exercise  the  pouter.    Kiley 

ially  where  the  nuisance  threatened  or  v.  Kansas,  69  Mo.  102 ;  Parker  v.  Macon 

onmiitted  is  of  a  nature  to  be  perma-  City,  39  Ga.  725 ;   Biggar's  Mun.  Man- 

ent    or    continuous."    Dickinson,  J.,  ual    (Canada,    1900),    pp.    633,    634; 

teams  County  v.  St.  Cloud,  M.  &.  A.  Bassett    v.  St.  Joseph,  53    Mo.   290; 

L  Co.,  36  Minn.  425;  Reed  v.  Birming-  Cain  v.  Syracuse,  95  N.  Y.  83;    post, 

am,  92  Ala.  339  (obstruction  in  street),  chap,  xxxii.     Where  a  municipal  cor- 

L   fence,    or   other   like    obstruction,  poration  does  an  act,  lawful  in  itself,  in 

rected  across  a  street  is  a  public  nui-  such  a  manner  as  to  create  a  nuisance, 

ance,  and  may  be  such  although  the  it  is  liable  in  the  same  manner  that  an 

bstruction    is   created  under  an  ac-  individual  would  be.    Judge  v.  Meriden, 

ompanying  claim  of  title  to  the  soil.  38  Conn.  90;  Danbury  <fe  N.  R.  O).  v. 

iJquity  will  assume  jurisdiction  to  abate  Norwalk,   37    Conn.    109;   Mootry   v, 

och  a  nuisance,  by  injunction  to  pre-  Danbury,  45  Conn.  550.    More  fully, 

'ent  its  continuance,  where  tlie  fact  of  post,  chap,  xxxii. 
ts  existence  is  undoubted.    Demopolis 
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a  sufficient  foundation  for  ordinances  to  suppress  and  prohibit  what- 
ever is  intrinsically  and  inevitably  a  nuisance.*  The  authority  to 
declare  what  is  a  nuisance  is  somewhat  broader;  but  neither  this  nor 
the  general  authority  mentioned  in  the  last  preceding  sentence  will 
justify  the  declaring  of  acts,  avocations,  or  structures  not  injurious 
to  health  or  property  to  be  nuisances.'  Much  must  necessarily  be 
left  to  the  discretion  of  the  municipal  authorities,  and  their  acts  will 
not  be  judicially  interfered  with  unless  they  are  manifestly  unrea- 
sonable and  oppressive,  or  unwarrantably  invade  private  rights,  or 
clearly  transcend  the  powers  granted  to  them ; '  in  which  case  the  con- 
templated action  may  be  prevented,  or  the  injuries  caused  be  re- 
dressed by  appropriate  suit  or  proceedings.  As  there  is  in  such  cases 
a  judicial  remedy  in  favor  of  the  citizen,  so  on  principle  the  ri^t  of 
the  corporate  autliorities  to  resort  at  their  election  to  the  courts  m 
proper  cases,  to  aid  them  when  the  citizen  is  in  the  wrong,  should,  m 
the  author's  judgment,  be  also  recognized.*  It  is  not  unusual  to 
invest  the  municipal  council  with  special  avihoriiy  in  respect  of  par- 
ticular avocations,  trades,  acts,  omissions,  and  structures,  with  a  view 
to  conserve  the  public  health  and  safety,  of  which  many  examples 
have  been  given  in  the  notes  to  this  chapter.  ITie  terms  in  whidi 
such  authority  is  conferred  measure  its  scope,  but  in  view  of  the 
end  for  which  it  is  given,  it  is  not  subjected  to  a  hostile  or  even  a 
narrow  construction.* 

§  690.  Scope  of  Power  to  abate  Nnisances.  -^  Under  statutoiy 
authority  conferred  upon  a  municipal  corporation  to  declare  and  to 
abate  and  remove  nuisances,  the  acts  and  things  which  may  be  the 
subject  of  the  exercise  of  the  power  have,  for  some  purposes  and  in 
some  jurisdictions,  been  divided  into  three  classes.  First:  those 
which  in  their  nature  are  nuisances  per  se  and  are  so  denounced  by 
the  common  law  or  by  statute.  Second:  those  acts  and  things,  in- 
cluding certain  trades  and  occupations,  such  as  slaughter-houses, 
livery  stables,  laundries,  soap  and  glue  factories,  &c.,  which  in 
their  nature  may  fairly  be  regarded  as  tending  to  prejudice  the  pub- 
lic health  and  comfort,  when  carried  on  in  populous  centres,  and 

»  AnU,  §}  301,  304,  677  et  seq.,  684;         *  Post,  $  727.  note.    The  principlei 

post,  §  718,  and  note.  upon  wliich  courts  of  equity  inteiteie 

*  Supra,  §  684  and  notes.  by  injunction  in  the  case  of  nuisances 

»  Ante,  i^  242,24^,  5S9,  590,  et  seq.j  are  clearly  stated  by  Ld.  Chancellor 

MillpF  V.  Syracuse,  IGS  Ind.  230;  80  N'.  Broxigham  in  Earl  of  Ripon  v,  Hobart, 

M.  Hep.  411,  quoting  text;  Laugcl  r.  3  Mylne  &  Keen,  169,  179.     See  also 

Bushnell.  197  111.  20,  afT'p  96  111.  App.  Flint  v.  Russell.  5  Dillon,  151,  where  the 

618;    North   Chicago  City  R.   Co.   v.  authorities  are  collated. 
Lake  View,  10')  111.  207;   Harmison  v,        *  Post,  §  718,  and  note. 
I^wisto^^-n,  153  111.  313. 
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about  which,  while  Impartial  minds  may  differ,  yet  they  may  honestly 
be  regarded  as  noxious  and  hurtful  to  the  public  interests,  and  as 
nuisances  in  fact.  Third:  those  which  in  their  nature  are  not 
nuisances,  but  may  betjome  so  by  reason  of  their  locality,  sur- 
roundings, or  the  manner  in  which  they  may  be  maintained, 
managed,  conducted,  &c.* 

WiUi  reference  to  the  first  class,  it  has  been  held  that  under  statu- 
tory authority  to  abate  or  remove  nuisances,  the  municipdlity  lias 
tlie  power  to  abate  as  a  nuisance  anything  that  falls  within  the  legal 
notion  of  a  nuisance  per  se,  and  to  do  it  in  a  summary  manner.' 

As  to  the  second  class,  ue,,  trades  and  occupations,  which  are  not 
nuisances  per  se,  but  which  when  conducted  in  populous  districts 
may  fairly  be  regarded  as  tending  to  hurt  the  health  of  the  citizens 

'  In  Laugd  r.  Bushnell,  197  111.  20,  is  not  easy  to  draw  the  line  between 

the  court  denned  the  diflferent  classes  of  cases  where  property  illct^ally  used  may 

nuisances  as  follows:   "Nuisances  may  be   destroyed    summarily   and    where 

thus  be  classified:  firstf  those  which  in  judicial  proceedings  arc  necessary  for 

their  nature  are  nuisances  per  se,  or  are  its    condemnation.      If    the    property 

so  denounced  by  the  common  law  or  by  were  of  great  value,  as,  for  instance,  if 

statute;    second,  those   which  in  their  it  were  a  vessel  employed  for  smuggli no? 

nature  are  not  nuisances,  but  may  be-  or  other  illegal  purposes,  it  would  be 

come  so  by  reason  of  their  locality,  putting  a  dangerous  power  in  the  hands 

surroundings,  or  the  manner  in  wliich  of  a  custom  officer  to  permit  him  to  sell 

they  may  be  conducted,  managed,  &c. ;  or  destroy  it  as  a  public  nuisance,   and 

third,  those  which  in  their  nature  may  the  owner  would  nave  good  reason  to 

be  nuisances  but  as  to  which  there  may  complain  of  such  act,  as  depriving  him 

be  honest  differences  of  opinion  in  im-  of  his  property  without  due  process  of 

partial  minds.    The  power  granted  by  law.     But  where  the   property   is  of 

the  statute  to  the  governing  bodies  of  trifling   value,  and  its  destruction   is 

municipal  corporations  to  declare  what  necessary  to  effect  the  object  of  a  cer- 

sliall  be  nuisances  and  to  abate  the  tain  statute,  we  think  it  is  witliin  the 

same,  &c,,  authorizes  such  bodies  to  power  of  the  legislature  to  order  its 

conclusively    denounce    those    things  summary  abatement.    For  instance,  if 

falling  within  the  first  and  third  classes  tlie   legislature    should    prohibit    tho 

to  be  nuisances,  but  as  to  those  things  killing  of  fish  by  explosive  shells,  and 

falling   within    the   second   class,    the  should  order  the  cartridges  so  used  to 

power  possessed  is  only  to  declare  such  be  destroyed,  it  would  seem  like  be- 

of  them  to  be  nuisances  as  are  in  fact  littling  the  dignity  of  the  judiciary  to 

so."      Followed   and   applied   in   Car-  reciuire   such   destruction   to   be   pre- 

thage  V.  Munsell,  203  111.  474,  478.  ceded  bv  a  solemn  declaration  in  a 

*  Cuba  r.  Mississippi  Cotton  Oil  Co.,  court   of  justice.     The  same   remark 

150  Ala.  259;  43  So.  Rep.  70G;  Denver  might  be  made  of  the  cards,  chips,  and 

r.  Mullen.  7  Colo.  24.'>:  Wrstom  &:  A.  dice  of  a  gambling  room.    .  .  .  Nor  is  a 

R.  Oo.  V.  Atlanta,  113  Ga.  537;  Cover-  person  whose  property  is  seized  under 

dale  V,  Ekiwards,   155  Ind.  374,  383;  the  act  in  question  without  his  legal 

De  Blanc  v.  New  Iberia,  106  La.  680,  remedy.     If  in  fact  his  property  has 

682;  Brownv.  Carrollton,  122Mo.  App.  been  used  in  violation  of  the  act,  he 

276;   Lawton  v.  Steele,  119  N.  Y.  226;  has  no  just  reason  to  complain;  if  not, 

afTd   152  U.  S.   133.     In   Lawton  v.  he  may  replevy  his  nets  from  the  officer 

Steele,  152  U.  S.  133,  140.  aff'^  119  N.  seizing  them,  or.  if  they  have  been  de- 

Y.  226,  where  the  question  involved  stroyed,  may  have  his  action  for  their 

was  the  power  of  a  State  officer  sum-  value.    In  such  cases  tlie  burden  would 

marily  to  seize  and  destroy  nets  used  be  upon  the  defendant  to  prove  a  jus- 

for  fishing  in  violation  of  a  statutory  tification  under  the  statute.'' 
provision,  Mr.  Justice  Brown  said:  ''It 
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and  to  be  prejudicial  to  the  public  interest,  a  determination  by  the 
municipality  that  they  are  nuisances,  and  should  be  prevented  and 
abated,  or  prohibited  as  such,  is  regarded  by  the  courts  as  a  proper 
exercise  of  legislative  discretion  conferred  upon  the  municipality. 
Such  determination  will  be  accepted  by  the  courts  as  binding  and 
conclusive  in  the  absence  of  anv  e\idence  of  abuse  of  discretion,  or 
discrimination  between  lawful  trades  and  occupations.' 

As  to  the  third  cla^s,  i.e.,  acts  and  things  not  in  any  view  of  their 
nature  nuisances  per  se,  but  which  may  become  so  by  reason  of  their 
locality  and  surroundings  or  the  manner  in  which  they  may  be  kept, 
managed,  or  conducted,  while  they  may  be  abated  under  the  power 
conferred  by  statute,  the  proper  construction  of  the  power  in  respect 
to  such  things  is,  that  the  city  has  authority  to  declare  by  general 

*  North  Chicago  City  R.  Co.  v.  Lake  sances,  but  extends  to  everything  to  be 
View,  105  111.  207 ;  Harmison  v.  Le^ns-  regulated  or  prohibited  for  the  preser- 
town,  153  111.  313;  Laugel  v.  Bushnell,  vation  of  the  public  health  or  general 
197  111.  20,  aff'g  <JQ  III.  App.  618 ;  I  loops  welfare.  To  the  extent  that  it  is  mate 
V.  Ipava,  55  111.  App.  94;  Miller  v.  rial  in  creating  a  valid  ordinance  passed 
Syracuse,  1(58  Ind.  230;  80  N.  E.  Rep.  under  the  powerof  the  police  or  sanitaiy 
411.  The  thing  or  act  complained  of  to  regulation,  it  must  be  assumed  that 
become  within  the  power  of  tlie  corpo-  questions  of  fact  calling  for  the  exer- 
ration  to  prohibit  or  abate  as  a  uui-  clsc  of  the  police  power  were  deter- 
sunce,  must  come  within  the  legal  no-  mined  by  the  munici(uU  authorities, 
tion  of  a  nuisance,  or  must  be  of  such  a  and  the  correctness  of  their  detennina- 
nature  as  necessarily  to  become  such,  tion  as  to  matters  of  fact  is  not  open 
Opelousas  v.  Xonnan,  51  La.  An.  736.  to  inquiry  by  way  of  defence  to  a 
Open.  catUe-yards  and  pens  within  the  prosecution  for  violating  an  ordinance, 
corporate  limits  where  cattle  in  num-  Ex  parte  I>acey,  108  Cai.  326. 
bers  are  kept  for  feeding  and  fattening  The  police  power  of  a  city  in  CaiLi' 
purposes  lield  to  belong  to  tliat  class  of  fcrnia,  under  tne  constUutumal  author- 
things  wliich  must  necessarily  become  ity  to  make  and  enforce  within  iti 
nuisances  and  which  may  be  abated  by  limits  all  such  local  police,  sanitary,  and 
virtue  of  the  power  to  prevent  and  other  regulations  as  are  not  in  cooflici 
abate  niusances  under  an  ordinance  de-  with  general  laws,  is  not  confined  to  the 
daring  it  a  nuisance  to  so  keep  cattle  regulation  or  suppression  of  those 
witliin  the  corporate  limits.  Opelousas  things  which  the  law  declares  to  be  nul- 
V.  Norman,  51  La.  An.  736.  In  Ex  sances  in  themselves.  Whenever  a 
parte  Lacey,  108  Cal.  326,  it  is  said  that  thing  or  act  is  of  such  a  nature  that  it 
the  business  of  establishing  or  conduct-  may  become  a  nuisance  or  may  be  in- 
ing  a  steam  shoddy  machine  or  steam  junous  to  the  public  h^th  if  not  8Up> 
carpet-beating  machine  may  properly  be  pressed  or  regulated,  the -legislative 
classed  uith  livery  stables,  laundries,  oody  may,  in  the  exercise  of  its  poliee 
soap  and  glue  factories.  &c.,  a  class  of  power,  make  and  enforce  ordinances  to 
busmcss  undertakings  in  the  conduct  regulate  or  prohibit  such  act  or  thing, 
of  which  police  and  sanitarj-  regulations  although  it  may  never  have  been  offen- 
are  made  to  a  greater  or  less  degree  by  sive  or  injurious  in  the  past.  Odd 
each  city  in  tlie  country  and  which  may  Fellows  Cemetery  Assoc,  v.  San  Fran- 
be  declared  to  be  nuisances  by  the  city  cisco,  140  Cal.  226,  231.  In  State  f. 
under  its  power  to  prevent  or  abate  Jersey  City,  29  N.  J.  L.  170,  it  is  said 
nuisances.  It  is  not  necessary  to  the  that  the  power  to  declare  nuisancei 
exercise  of  the  police  power  in  regulat-  and  provicle  for  their  removal  does  not 
ing  a  business,  e.  g.,  steam  carpet-heal-  include  the  power  to  denounce  the 
ing  machines^  that  it  shall  constitute  a  doing  of  an  act  which  may  be  a  nui- 
nuisance  per  se,  but  the  power  to  regu-  sance;  it  is  confined  to  stationary  nui- 
late  or  prohil)it  conferred  upon  the  sances,  such  as  can  be  removed. 
municipality   includes   not   only    nui- 
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ordinance  what  shall  constitute  a  nuisance ;  that  is  to  say,  the  city 
may  by  such  ordinance  define,  classify,  and  enact  what  things  or 
classes  of  things,  and  under  what  conditions  and  circumstances,  such 
specified  things  shall  be  deemed  nuisances.^ 

As  to  the  third  class,  it  is  for  the  courts  to  determine  whether  a 
nuisance  exists  in  fact,  and  the  city  has  no  power  of  summary  abate- 
ment or  removal.^  In  the  determination  of  the  question  whether  a 
particular  act  or  thing  constitutes  a  nuisance  and  should  be  abated, 
the  local  authorities,  whose  duty  it  is  to  compel  the  abatement,  act 
in  an  administrative  and  not  in  a  judicial  capacity,  and  are  under  no 
obligation  to  give  the  person  who  maintains  the  alleged  nuisance 
notice  or  a  hearing  before  making  a  determination,  and  may  act  on 
their  own  inspection  or  knowledge.^  Any  such  determination  is  not 
<»nclusive,  or  finally  binding  on  the  courts.  It  is  not  entitled,  in  the 
absence  of  an  express  statutory  provision  to  the  contrary,  to  any 
greater  presumption  of  validity  than  the  presumption  of  legality 
which  attends  the  acts  of  all  persons  acting  in  an  official  capacity.* 
And  any  person  who,  in  abating  an  alleged  nuisance,  destroys  or 

'  Denver  v.  Mullen,   7  Colo.  245;  regard  to  the  manner  in  wliich  the 

EvansviUe  v.  Miller,  146  Ind.  613.  business  is  carried  on,  is  ultra  vires  and 

Under  statutory  authority  to  de-  void.  Such  a  building  is  not  per  se  a 
dare  what  shall  constitute  a  nuisance  nuisance.  Cuba  v.  Mississippi  Cotton 
an  ordinance  declaring  a  partially  burnt  Oil  Co.j  150  Ala.  259;  43  So.  Rep.  706. 
6uiWiw{^  to  be  a  nuisance  irrespective  of  Stonng  of  gunpowder  not  a  nui- 
its  actual  condition  or  location  is  in-  sance  per  se.  Kinney  v.  Koopman,  1 16 
valid.  The  court  declared  the  ordi-  Ala.  310.  A  ginhouse  for  ginning  cot- 
nance  to  be  invalid  because  it  had  no  ton  is  not  a  nuisance  per  se.  Rouse  v. 
reference  or  regard  to  the  condition,  Martin,  75  Ala.  510.  '  Steam  engine  not 
character,  situation,  or  surroundings  a  nuisance  per  se.  Brightman  v.  Bristol, 
which  might  tend  to  render  the  build-  65  Me.  426,  435. 
ing  unsafe  in  any  manner  to  the  public  '  'Cuba  v.  Mississippi  Cotton  Oil  Co., 
or  a  detriment  to  the  health  or  con-  150  Ala.  259;  43  So.  Rep.  706;  Denver 
venience  of  the  public.  EvansviUe  v.  v.  Mullen,  7  Colo.  24p;  Western  & 
Miller,  146  Ind.  613.  Public  picnics  A.  R.  Co.  v.  Atlanta,  1 13  Ga.  537 ;  Des 
€md  open-air  dances  are  not  in  their  Plaines  v.  Poyer,  123  111.  348;  Evans- 
nature  nuisances,  and  cannot  be  so  de-  ville  v.  Miller,  146  Ind.  613;  Brown  v. 
dared  by  ordinance.  If  the  manner  in  Carrollton,  122  Mo.  App.  276;  Lawton 
which  they  are  conducted  becomes  a  v.  Steele,  119  N.  Y.  226;  Pauer  v.  Al- 
nuisance,  the  ordinance  should  be  di-  brecht,  72  Wis.  416. 
rected  thereto.  Des  Plaines  v.  Poyer,  •  People  v.  Yonkers  Board  of 
123  111.  348.  Under  power  to  pass  Health,  140  N.  Y.  1;  Yonkers  Board 
ordinances  to  prevent  and  remove  nui-  of  Health  v.  Copcutt,  140  N.  Y.  12, 
sances,  a  city  has  no  right  to  declare  20;  People  v.  Dept.  of  Health,  189 
that  a  particular  structure  or  business  N.  Y.  187,  194. 

not  condemned  by  any  law  or  general        *  Salem  v.  Eastern  R.  Co.,  98  Mass. 

ordinance  is  a  nuisance  and  to  have  431;   Miller  v.  Horton,  152  Mass.  540; 

the  stnicture  removed  or  the  business  Hutton  v.  Camden,  39  N.  J.  L.  122; 

stopped  or  interfered  with.     Lake  v.  People  v.  Yonkers  Board  of  Health, 

Aberdeen,  57  Miss.  260,  263.    An  ordi-  140  N.  Y.   1,  7;    New  York  Health 

nance  adopted  under  power  to  remove  Department   v.    Trinity   Church,    145 

nuisances,  declaring   to  be   nuisances  N.  Y.  32,  48;    People  v.  Department 

buildings  used  for  the  storage  of  cotton  of  Health,  189  N.  Y.  187,  195. 
seed,  while  awaiting  shipment,  without 
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injures  private  property  or  interferes  with  private  rights,  even  if  he 
be  a  public  officer,  save  when  he  acts  under  the  judgment  or  order 
of  a  court  having  jurisdiction,  acts  at  his  peril,  and  will  be  held  liable, 
unless  it  is  shown  when  his  act  is  challenged  in  court  that  the  thing 
abated  was  in  fact  a  nuii^ance.^ 

§691.  Slaughter-Houses. — It  has  been  held  that  slaughter- 
\houses  belong  to  the  class  of  occupations  which  have  a  tendency  to 
affect  the  public  health,  and  a  dderminaiion  by  the  municipality, 
under  authority  to  declare  and  abate  nuisances,  that  they  are  nui- 
sances and  shall  be  prohibited  within  the  city  limits,  is  an  exercise  of 
legislative  discretion  which  is  regarded  as  final  and  binding  upon 
the  courts.*  ^Mien  expressly  authorized,  cities  may  prohibit  the 
maintenance  or  operation  of  slaughter-houses  within  the  corporate 
limits.'  Under  properly  delegated  authority  the  city  may  prohibit 
the  maintenance  of  slaughter-houses  without  a  license,*  or  it  may 
prescribe  the  localities  where  the  business  shall  be  carried  on  *  and 
it  may  change  the  districts  designated  for  the  business,  but  in  so 
doing  must  act  reasonably  and  not  arbitrarily.*  Under  statutory 
authority  and  in  the  absence  of  any  constitutional  restriction,  the 
city  may  contract  that  a  corporation  shall  have  tlie  exclusive  power 
of  slaughtering  within  the  corporate  limits.'    But  such  contract  is 

^  People  V.  Yonkers  Board  of  Health  limits.    Elkhart  v.  Lipschitz,  164  Ind. 

140  N.  Y.  1 ;  Delaware  L.  &  W.  R.  Co.  671. 

r.  Bufifalo,  158  N.  Y.  266,  271.    Injusti-        *  Watertown   v.   Mayo,    109   Ma«. 

fying  the  abatement  of  an  alleged  nui-  315;  Cambridge  v.  Trelegan,  181  Moas. 

sance    when    cliallcnged    in    court    it  565;   St.  Paul  v.  Smith,  27  Minn.  364; 

would  seem  to  be  sutHcient  to  show  St.  Loub  v.  Howard,  1 19  Mo.  47. 
in  regard  to  the  first  class  mentioned         '  Slaughter-House  Cases.   16  WalL 

in  the  text  that  it  was  a  nuisance  per  (U.  S.)  36.    Ex  parte  Shrader,  33  Gal. 

se  under  the  common  law  or  by  statute ;  279 ;  Villa vaso  v.  Harthet,  39  La.  An. 

and  as  to  the  second  class  that  it  was  247;    St.   Louis  v,   Howard,   119  Mo. 

denounced  as  a  nuisance  by  ordinance,  47;    Cronin  v.  People,  S2  N.  Y.  318, 

and  that  the  ordinance  is  valid.  afif'g  20  Hun  (N.  Y.),  137. 

'  Harmiston   v.    Lewiston,    153    111.         *  Villavaso  v,  Barthet,  39  La.  An. 

313;     Huesing   v.    Rock    Island,    128  247. 

111.  465;    Portland  v.  Cook,  48  Oreg.         '  Slaughter-House  Cases,   16  Wall. 

550.  (U.  SI)  36;    Under   statutory  authority 

•  Ex  parte  Heilbron,  65  Cal.  609;  the  city  may  prohibit  the  slaughtering^ 

Rund  V,  Fowler,  142  Ind.  214;   Belling  of  animals  unless  buildings  are  con- 

V.  Evansville,   144   Ind.  644;    Elkhart  structed  in  accordance  with  the  oidi- 

17.  Lipsciiitz,   164  Ind.  671 ;    Portland  nance.    The  operation  of  the  ordinance 

V.  Meyer,  32  Oreg.   368;    Spokane  v.  is  not  suspended  because  there  is  na 

Robinson,  6  Wash.   547.     Under  the  such   builaing  in   the  city.     Boyd  v. 

power  to  exclude,  the  city  may  pro-  Montgomery,  117  Ala.  677. 
hibit  the  further  use  of  establishments         Ordinance   granting   to  the  appli- 

already    in    operation.      Portland    v.  cants    the    pnvilege    to    mairUain   a 

Meyer,  32  Oreg.  368.     But  i)ower  *'to  slaughler-hoiute   within    certain    limiti 

direct  the  location  of  sIaught«r-houscs  held  iwt  to  create  a  monopoly  in  viob- 

and  to  regulate  the  same"  does  not  tion  of  the  provisions  of  the  Louisiana 

authorize    exclusion    from    the    city  constitution,  there  being  no  proviaion 
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not  beyond  the  future  exercise  of  the  police  power  when  it  is  neces- 
sary to  exercise  it  for  the  general  welfare.* 

§  692.  Stables.  —  A  livery  err  sale  err  other  stable  is  not  a  nuisance 
per  se;  it  depends  upon  its  location  and  the  manner  in  which  it  is 
built,  kept,  or  used.^   But  livery,  sale,  and  other  stables  have  generally 

preventing  the  city  from  giving  a  houses,  and  to  regulate  the  location 
permit  for  other  establishments  witliin  thereof,  does  not  authorize  the  city 
the  same  limits  or  elsewhere.  Dar-  to  appropriate  its  funds  for  the  erection 
cantcl  17.  People's  S.  H.  &  R.  Co.,  44  and  maintenance  of  a  public  slaughtei^ 
La.  An.  632.  house.  Huesing  v.  Rock  Island,  128 
In  Chicago  v.  Rumpff,  45  HI.  90,  111.  465.  But  in  Milwaukee  v.  Gross, 
power  was  granted  to  a  city  to  regulate  21  Wis.  241,  243,  it  is  said  that  power 
and  license  the  daughtering  of  animals  **to  direct  the  location  and  manage- 
within  the  corporate  hmits.  The  ment  of  slaughter-houses  and  markets" 
council  passed  an  ordinance  whereby  gave  the  common  council  authority 
a  particular  building  was  designated  to  establish  city  slaughter-houses,  and 
for  the  slaughtering  of  all  animals  in-  hence  it  might  contract,  pursuant  to 
tended  for  sale  or  consumption  in  the  ordinance,  that  all  animals  should  be 
city,  the  owners  of  wliicii  were  granted  slaughtered  at  a  certain  slaughter- 
an  exclusive  right  for  a  si)ecifiea  period  house  free  of  charge  to  all  city  butch- 
to  liave  all  such  animals  slaughtered  at  ers  and  proliibit  slaughtering  else- 
their  establishment,  thejr  to  be  paid  where. 

a  specific  sum  for  tlie  privilege  by  all  See  also  as  to  slaughter-houses ^  Bar- 
persons  exercising  it.  It  was  held  that  thet  v.  New  Orleans,  24  Fed.  Rep.  563 ; 
tliis  ordinance  could  not  be  regarded  Sawyer  v.  State  Board  of  Health,  125 
as  an  exercise  of  the  power  to  regulate  Mass.  182;  Wreford  v.  People,  14 
or  license  the  business,  and  tliat  the  Mich.  41;   St.  Paul  v.  Smith,  27  Minn. 


St.    Paul   V.    Byrnes,    38   Minn. 
St.  Louis  V.  Kreutz,  12  Mo.  App. 
Attorney-General    v.    Steward, 


contract    embodied    in    the    ordinance  364 

tended  to  create  a  monopoly  and  was  176 

void.     The  court  expressed  the  opinion  591 

that  under  the  charter  the  city  had  20  N.  J.  Eq.  415;  Portland  v.  Cook, 
authority  to  limit  the  construction  and  48  Oreg.  550 ;  McCrowell  v.  Bristol, 
to  regulate,  license,  restrain,  abate,  or  5  Lea  (Tenn.),  685;  State  v.  Shelby- 
prohibit  slaughtering  establishments  ville,  4  Sneed  (Tenn.),  176;  Hill  v. 
within  the  prescribed  limits;  and  to  State,  4  Sneed  (Tenn.),  443;  King  v. 
tliat  extent  the  corporate  authorities,  Neill,  2  C.  &  P.  485. 
whenever  necessary  for  the  health  of  *  Flint  v.  Russell,  5  Dillon  C.  C.  R. 
the  inhabitants,  might  so  regulate  the  151;  Phillips  v.  Denver,  19  Colo.  179; 
business  as  to  prohibit  its  exercise,  Harrison  v.  Brooks,  20  Ga.  537;  Roun- 
except  at  a  specified  place,  but  the  sa ville'  v,  Kohlheim,  68  Ga.  668; 
power  conferred  was  not  to  be  con-  Shiras  v,  dinger,  50  Iowa,  571 ;  Metro- 
stnied  to  authorize  an  ordinance  en-  politan  Savings  Bank  v.  Manion,  87 
tirely  prohibiting  the  slaughtering  of  Md.  68,  71 ;  King  v.  Hammill,  97  Md.' 
animals  within  said  limits  of  the  city.  103,  109;  St.  Louis  v.  Russell,  116  Mo. 
*  Butchers  Union  Co.  v.  Crescent  248;  Pickard  v.  Collins,  23  Barb.  (N. 
CSty  Co.,  Ill  U.  S.  746.-  Ordinance  Y.)  444;  Morris  v.  Brower,  Anthon's 
granting  right  to  establish  and  main-  N.  P.  (N.  Y.)  368;  Daigan  v.  Waddell, 
tain    a   packing-house    on    particular  9    Ire.    (N.    Car.)    244;    Rodenhausen 

E remises  is  a  mere  license  which  may  v.  Craven,   141   Pa.   St.   546;    Aldrich 

5  revoked  by  the  city  in  the  exercise  v.  Howard,  7  R.  I.  87;    s.  c.  8  R.  I. 

of    the    police    power.      Portland    v.  246;    Harvey  v.  Consumer's   Ice  Co., 

Cook,    48   Oreg.    550.      The    right   to  104  Tenn.  583;    Kirkman  v.   Handy, 

operate    under   such   license   may   be  11  Humph.  (Tenn.)  406;    Burdett  v. 

annulled  by  prohibiting  the  continu-  Swenson,  17  Tex.  489;  Miller  v.  Burch, 

ance  of  existm^;  establishments  in  a  32  Tex.   209;    Gifford  v,   Hulett,   62 

prescribed  locabty.    Portland  v.  Cook,  Vt.  342. 
48  Oreg.  550. 

Power  to  abate  or  remove  slaughter- 
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been  recognized  as  a  proper  subject  of  regvlaiion  by  the  l^islature 
or  by  municipal  corporations  under  statutory  authority.'  Under  the 
power  to  regulate  livery  and  sale  stables,  a  city  may  confine  them 
to  certain  prescribed  localities.' 

§  693.  Keeping  Hogs  and  Swine.  —  It  has  been  said  that  a  pig-sty 
in  a  city  is  a  nuisance  per  se^-y  and  again,  that  the  maintenance  of  a 
hog-pen  or  pig-sty  in  close  proximity  to  a  dwelling-house  is  a  nuisance 
per  se}  But  the  better  view  seems  to  be  that  hog-pens  and  pig-styes 
are  only  nuisances  when  so  kept  as  to  cause  annoyance  to  the  public 
or  to  the  occupants  of  adjoining  property.*  When  so  piaintained  as 
to  constitute  a  nuisance,  an  indictment  will  lie.*  Ilie  keeping  of  hogt 
and  swine  is  a  generally  recognized  subject  of  regvlaiion  by  municipal 
ordinance.  The  legislature  may  authorize  the  board  of  health  of  a 
town  to  assign  the  place  where  swine  may  be  kept  and  may  prohibit 
the  keeping  of  swine  elsewhere.'  Under  the  general  welfare  clause 
and  general  authority  to  enact  police  ordinances,  a  city  may  prohibit 

*  The  legislature  ma^  prohibit  the  authority  to  direct  the  iocation  of 
erection  or  use  of  any  building  in  a  city  livery  stables,  it  has  the  power  to  pro- 
as a  stable  for  more  than  four  horses  hibit  their  location  within  reddenoe 
without  a  license  from  the  board  of  districts,  and  that  an  ordinance  pro- 
health.  Such  statute  is  constitu-  hibiting  their  location  in  any  block 
tional,  though  no  provision  for  com-  witliout  the  consent  of  the  lot  ownen 
pensation  is  made,  or  right  of  appeal  is  valid  as  a  prohibition  wliich  may  be 
given.  Ne^^'ton  v.  Joyce,  166  Alass.  avoided  by  the  consent.  An  ordinance 
83.  See  also  Langmaid  v.  Reed,  159  prohibiting  the  location  of  a  livery 
Mass.  409,  411.  But  a  license  granted  stable  in  any  block  in  which  a  school 
under  such  statutory  autliority  with-  building  is  situated  or  in  any  block 
out  limit  as  to  its  term  is  not  revocable  which  is  opposite  to  a  block  in  which 
so  long  as  the  licensee  complies  with  a  school  building  is  situated  without 
its  conditions,  when  there  is  no  statu-  reference  to  the  manner  in  which  such 
tory  provision  making  it  revocable,  a  stable  is  const ructed,  kept,  or  used, 
l/owelt  V.  Archambault,  189  Mass.  and  without  specifying  the  distance, 
70.  As  to  riglit  of  adjoining  proprietor  cannot  be  regarded  as  reasonable  and 
to  restrain  erection  of  licensed  stable,  is  invalid.  Phillips  v.  Denver,  19  Cokx 
see  White  v.   Kenney,   157  Mass.    12.  179. 

Under  tiic  power  to  abate  nuisances,  '  Commonwealth    p.     Van    Sickle, 

a  municipality  may  compel  the  objec-  Bright.  (Pa.)  69. 

tionable  use  to  be  stopped,  but  cannot  *  Whipple  v.  Mclntyre,  69  Mo.  App. 

authorize  the  removal  of  the  building.  397. 

Miller  v.  Burch,  32  Tex.  209.  *  Richards  v.  Holt,  61   Iowa,  529; 

*  Chicago  V.  Stratton,  162  111.  494,  Comfort  v.  Kosciusko,  88  Miss.  611. 
rev'g  58  111.  App.  539;  St.  Louis  v.  Ex  parte  O'liCary,  65  Mife.  80:  At- 
Russell,  1 16  Mo.  248.  torney-General  v.  Steward.  20  N.  J. 

Ordinance  requiring  consent  of  ad-  Eq.  415;   State  v.  Speyer,  67  Vt.  502; 

jacent   owners   to    erection    of   stables  Mc  Knight   v.   Toronto,    3  •  Ont.    Rep. 

held   to   be   an    unauthorized   dele^a-  284. 

tion  of  legislative  power  and  invalid.         *  Commonwealth    v.     Van    Sickle, 

St.  Ix>uis  V.  Russell,  116  Mo.  248.    See  Bright.    (Pa.)   69;    Commonwealth  «. 

also   St.    Louis   t>.    Howard,    119   Mo.  Perry,   139  Mass.   198;      In  rt  Raids, 

41.     But  in  Chicago  v.  Stratton,   162  30  Kan.  758. 

111.  494,  rcv'g  58  111.  App.  539,  it  was        ^  Commonwealth    v.     Young,    13S 

held  tliat  wliere  a  city  lias  statutory  Mass.  526. 
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the  keeping  of  swine  in  particular  districts.*     But  any  ordinance 
must  stand  the  test  of  reasonableness.^ 

§  694.  Suppressioii  of  the  Smoke  Nnisance.  —  At  common  law, 
the  discharge  of  smoke  in  any  quantity  is  not  a  nuisance  unless  it 
affects  the  health  or  materially  interferes  with  the  comfort  of  the 
people  living  in  the  neighborhood  or  injures  neighboring  property. 
When,  however,  either  of  these  elements  exists,  it  is  a  nuisance 
which  may  in  proper  cases  be  enjoined  at. the  suit  of   a   person 

*  Commonwealth  v.  Patch,  97  Mass.  framed  accordingly.    Ex  parte  O'Leary, 

221.     Under  power  to  abate  nuisances  65  Miss.  80.    In  Comfort  v.  Kosciusko, 

which  may  become  injurious  to  the  88  Miss.  611,  it  was  held  that  an  or- 

public    health,    a   city   may   prohibit  dinance    prohibiting    the    keeping    of 

the  keeping  of  swine  within  one  mile  hogs    ana    swine    generally,  without 

c^  the  court-house.     Ex  parte  Glass,  reference  to  the  question  whether  they 

49  Tex.  Crim.  Rep.  87;  90  S.  W.  Rep.  are  or  are  not  a  nuisance,  was  unau- 

1108.    Under  a  similar  power,  it  may  thorized  and  void,  although  the  power 

prohibit     the    keeping    of    nog-pens  conferred  was  to  make  restrictions  to 

within  200  feet  of  a  street  or  alley,  secure  the  public  health,  to  prevent 

Miller  v,  Syracuse,  168  Ind.  230j  80  and  abate  nuisances,  and  to  suppress 

N.  E.  Rep.  411.    it  has  been  held  that  hog-pens  (disapproving   Darlington  v. 

an  ordinance  prohibiting  hog-pens  in  Ward,  48  S.  Car.  570). 

a  city  of  15,000  inhabitants  is  not  un-  A  regulation  bv  tlie  State  board  of 

reasonable,  although  the  effect  may  be  health  under  legislative  authority,  ap- 

to  prevent  the  keeping  of  a  clean  and  plicable  to  the  whole  State,  without 

inonensive    pen    with    only    one    hog  reference  to  location  or  condition,  that 

therein.    State  v.  Holcomb,  68  Iowa,  no  one  shall  maintain  a  pig-pen  within 

107.  100  feet  of  a  well  or  spring  of  water 

'  Ordinances  to  the  following  effect  used  for  drinking  purposes,  or  within 

have  been  sustained  as  valid  and  rea-  100   feet  of  any  stream  or  inliabited 

sonable:    Prohibiting  the  keeping  of  house,  is  unreasonable  and  void.    It  was 

hogs  within  a  town ;    State  v.   Hoi-  so  held  upon  the  two-fold  consideration 

comb,   68   Iowa,    107;    Darlin^n  v.  that  pig-pens  located  as  described  in  the 

Ward,  48  S.  Car.  570;   prohibiting  the  ordinance  might  not  endanger  the  pub- 

keepine  of  hogs  within  the  corporate  lie  health,  and  that  while  a  pi^-pen  sit- 

limits  between  April  1st  and  October  uated  in  a  city  or  village  might  be  a 

1st;    Smith  v.  Collier,   118  Ga.  306;  nuisance  to  public  healtli,  it  might  be 

prohibiting  the  keeping  of  hogs  within  perfectly  harmless  when  situated  on  a 

100  yards  of  the  residence  of  another;  farm.    State  v.  Speyer,  67  Vt.  502. 

State  V.  Hord,  122  N.  Car.  1092;    or  Under  power  to  make  aU  salutary 

within  125  yards  of  a  dwelling-house;  and  needful  b^-laws,  a  city  may  pro- 

Brunson  v  Youmans,  76  S.  Car.  128.  hi  bit  the  permitting  of  swine  to  go  upon 

BtU  under  some  circumstances  ordi-  or  obstruct  or  encumber  the  sidewalks. 

nances  have  been  hdd  to  he  unreasonable.  Commonwealth  v.  Curtis,  9  Allen  (Mass.), 

Under  statutory  authority  to  prevent  266.     Under  power  to  prevent  and  re- 

or  regulate  the  keeping  of  pigs,  swine,  move  nuisances,  a  city  may  declare  hog- 

and  piggeries,  in  case  they  may  prove  pens  to  be  nuisances  when  offensive  to 

to  be  nuisances,  a  city  cannot  adopt  the  public.     Burlington  v.  Stockwell, 

an  ordinance  prohibiting  the  keeping  5  Kan.  App.  569.    When  power  is  given 

of  pigs  or  swine  within  the  city  limits,  to  prohibit  the  keeping  of  swine  in  a 

McKnight  V.   Toronto,   3   Ont.    Rep.  town  absolutely,   they   may   be  pro- 

284.  ^  An  ordinance  declaring  it  to  be  hibited   without   a    permit   from   the 

a  nuisance  to  erect    hog-pens  within  board  of  health.    Quincy  v.  Kennard, 

any  enclosure  within  the  city  limits  151  Mass.  563.    Of  the  necessity  of  the 

except  at  certain  places,  is  invalid  as  ordinance,  it  has  been  said  that  the 

being  too  broad  and  sweeping.    They  local  authorities  are  the  sole  judges 

may  or  may  not4>e  a  nuisance,  and  any  unless  it  is  unreasonable  in  its  terms, 

ordUnance  on  the  subject  should   be  State  v.  Hord,  122  N.  Car.  1092. 
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aggrieved.*  And  there  are  decisions  to  the  effect  that  emission  of 
large  quantities  of  smoke  in  a  densely  populated  city  to  the  annoy- 
ance of  the  inhabitants  is  a  common  nuisance  and  indictable  as  such.' 
Under  the  weight  of  authority,  it  is  within  the  power  of  tlie  legidaiure 
to  prohibit  the  owner  or  occupant  of  any  buihling  from  permitting 
the  emission  or  discharge  of  thick  or  dense  black  smoke  or  cinders, 
to  declare  such  issue  or  emission  to  be  a  public  nuisance,  and  to  im- 
pose a  penalty  for  a  violation  of  the  statute.  Such  a  statute  is  a 
proper  exercise  of  the  legislative  power  to  protect  the  health  and 
comfort  of  the  municipality.^     Under  appropriate  delegations  of 

•  Sullivan   v.   Royer,   72   Cal.   248;  by  huminp  infected  clothing,  bedding, 

Northwood  i\  Barber  ^Vsphalt  Paving  &c.,  by  tlie  public  authorities  for  the 

Co.,  126  Mich.  284;   Ross  v.  liutler,  19  protection  oi  the  public,  the  method 

N.  J.  Eq.  294;   C'ojrswell  v.  New  York,  adopted  being  that  usually  resorted  to 

N.  H.  &  H.  II.  Co.,  103  N.  Y.  10;  Hyatt  by  mediciil  men  in  such  cases,  is  not  a 

r.  Myers,   71    X.  Car.  271;  Rhodes  t».  nuisance  if  done  with  reasonable  care. 

Dunbar,  57  Pa.  St.  274,  287;  Sullivan  So  held  where  a  city  was  indicted  by 

V.  Jones  <&  I^ughlin  Steel  Co.,  208  Pa.  the  State  for  burning  infected  clothing 

S\0.  outside  the  city  limits.    State  r.  Knox- 

Smoke  unaccompanied  with  noise  or  ville,  12  I^ea  (Tenn.),  140. 
noxious  vapor,  altliough  not  an  injury         '  In  Moses  v.  I'nited  States,  16  App. 

to  iiealth,  may  constitute  a  nuisance.  D.  C.  428,  it  was  held  tliat  an  Act  of 

The  material  ciuestion  is  whether  the  Congress  applicable  to  the  District  of 

annoyance  produced  is  such  as  materi-  Columbia,   wluch  declared  that  "any 

ally  to  interfere  with  the  comfort  of  oviTier,  agent,  lessee,  or  occupant  of  any 

human  exbtence.     Crump  v.  Lambert,  building  of  any  description  from  tli 

L.   R.  3  Eq.   409,   per  Lord  liomilly^  smoke-stack  or  chimney  of  which  there 

M.  R.    Occasional  and  recurring  emis-  shall  issue  or  bo  emitted  thick  or  dense 

sion  of  dense  smoke  to  the  aimoyance  black  or  gray  smoke  or  cinders"  shall 

of  tlie  plaintiff,  the  result  of  i)eriodical  be  guilty  of  creating  a  public  nuisance, 

acts  of  nei^li^ence,  held  not  to  justify  was  a  valid  and  constitutional  exercise 

fiu  injunction  at  the  suit  of  the  adjoin-  of  legislative  power  of  congnpss.     To 

irig   owner.      Tlie    proper    remedy    of  the  same  effect.  Rradlev  v.  District  of 

ii.ijoining  owner  is   by  action  at  law,  Columbia,  20  ApP*  ^*  ^''  1^^- 
which  is  an  adequate?  remedy.    Nelson         In  State  v.  Tower,  185  Mo.  79,  the 

r.  Milligan,  151  111.  402.  court  held  that    the    legislature  may 

Prescott's  Case,  2  N.  Y.  City  Hall  take  cognizance  of  the  well-known  fact 

Kec.  IGl.     In  Peof>lc  r.  Detroit  White  that  the  emission  and  discliaige  of  dense 

Le:i'l  Works.  82  Midi.  471,  the  city  had  smoke  into  the  atmosphere  of  a  \aj^ 

authority   to   provont,  abate,  and   re-  and  populous  city  is  of  itself  a  nuisance, 

move  all  nuisances  and  to  rxmish  tlie  a  constant  annovance  to  the  general 

authors  and   maintainors  ther'K)f.     It  pubhc,  and  calculated  to  interfere  with 

adopted  an  ordinance  simply  declaring  the  health  and  comfort  of  tlie  inhab- 

that  no  person  "shall  allow  any  nui-  itants,  and  may  declare  it  a  nuisance 

Frince  to  exist  or  remain ''  on  his  prem-  per  se.    It  was  also  held  tliat  a  statute 

i^es.     Tlie  ilefendant   was  prasecuted  so  declaring  it  is  not  invalid,  because 

under  tliis  ordinance  for  maintaining  a  it  does  not  provide  that  it  must  be 

nuisance  contrary'  to  its  provisions  in  sho^Mi  that  the  dischaiige  injured  prop-' 

t!iat  it  maintained  a  factor}'  constantly  erty  or  affected  the  health  of  the  in-. 

pro<lucing  odors,  smoke,  and  soot  of  a  habitants.     This  case  seems  to  linut 

noxious  chaniottT.  injuring  the  health  and  modify  the  earlier  case  of  St.  Louis 

and  tainting  the  food  of  inhabitants  of  v.  Heitzeberg  Packing  Co.,  141  Ma  375. 

t!ic  city.     It  was  held,  on  appeal,  that  In  the  latter  case  the  city  had  power 

the  defendant  was  guilty  of  maintain-  **to  declare,  prevent,  and  abate  nui- 

ing  a  nuisance  in  violation  of  the  ordi-  sances  on  public  or  private  proper^. 

nance,  and  was  properly  convicted.  But  and  the  causes  thereof."     It  aoopted 

bDioke  and  noxious  vapor  occasioned  an  ordinance  that  "the  emission  into 
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legislative  authority  to  municipal  corporations,  ordinances  prohibit- 
ing the  emission  of  dense  smoke  have,  under  varying  circumstances 
and  conditions,  been  sustained.^     Such  ordinances   are  valid,  al- 

the  open  air  of  dense  black  or  thick  statute  (29  and  30  Vict.  Ch.  90,  §  19), 
inray  smoke  within  the  corporate  which  declared  that  the  owner  and  oc- 
limits"  shall  be  deemed  a  nuisance  and   cupant    of  premises,  except  dwelling 

gunishable  as  a  misdemeanor.  The  houses,  the  chimney  of  wtiich  should 
upreme  Court  of  Missouri  held  that  send  ''forth  black  smoke  in  such 
the  city  could,  under  tlie  power  con-  quantity  as  to  be  a  nuisance"  should 
ferrcd,  pass  reasonable  ordinances  look-  be  punishable,  did  not  make  it  neces- 
ing  to  the  suppression  of  smoke  when  sary  to  sliow  that  the  nuisance  was 
it  becomes  a  nuisance  to  property  or  injurious  to  health.  It  was  only  es- 
health  or  annoying  to  the  public  at  sential  to  show  the  issuing  of  black 
large,  but  that  $m  ordinance,  such  as  smoke  in  quantity  as  specified  in  the 
that  in  (question,  merely  proliibiting  statute.  Gaskel  v,  Bayley,  30  L.  T. 
the   emission   of   dense   black   smoke,   N.  s.  516. 

whether  a  nuisance  or  not,  irrespective  To  legislation  such  as  that  referred 
of  the  quantity  or  length  of  time,  was  to  above  it  is  not  a  valid  objection 
unreasonable  and  void.  In  disposing  that  reasonable  exceptions  to  the  opera- 
of  the  case,  Ganti.  J.,  said:  *'The  ordi-  tion  of  the  statute  are  made.  Thus  a 
nance  itself  would  punish  every  house-  proviso  excepting  dwelling-houses  does 
keeper  who  kindlea  a  fire  to  cook  his  not  render  the  statute  void  for  inequal- 
or  her  morning  meal  or  to  warm  the  ity  or  unjust  discrimination.  Moses  v. 
house.  Every  replenishing  of  the  United  States,  16  App.  D.  C.  428; 
furnace,  whether  in  the  heart  of  the  Bradley  v.  District  of  Columbia,  20 
business  centres  or  upon  the  remote  App.  D.  C.  169.  A  statute  applicable 
western  boundary  of  the  city,  would  only  to  cities  having  one  tfwusand  inhab- 
alike  subject  the  owner  to  punishment,  itants  or  over  is  based  on  a  reasonable 
No  exception  is  made  as  to  time  or  classification,  and  is  not  sp>ecial  legis- 
quantity.  .  .  .  This  ordinance,  which  lation.  State  v.  Tower,  185  Mo.  79. 
makes  no  reasonable  allowance  for  the  The  exception  of  the  use  of  soft  coal  for 
renilation  of  this  smoke,  but  essays  in  heating  or  welding  iron  or  steel  from  the 
advance  of  any  known-  device  for  pre-  operation  of  a  statute  prohibiting  the 
venting  it  to  punish'  all  who  produce  it  use  of  soft  coal  for  other  purptoses 
to  any  degree  whatever,  is  wholly  un-  neither  creates  an  exclusive  privilege 
reasonable.''  It  will  be  observecf  that  in  favor  of  the  excepted  objects,  nor 
the  city  in  this  case  had  authority  to  renders  the  statute  invalid  as  special 
declare  nuisances;  and  it  would  seem  legislation.  Brooklyn  v.  Nassau  El. 
that  if  the  l^islature  might  declare  R.  Co.,  44  N.  Y.  App.  Div.  462;  New 
the  mere  emission  of  dense  black  smoke  York  v.  Johns  ManviUe  Co.,  89  N.  Y. 
to  be  a  nuisance,  as  held  in  State  v.  App.  Div.  449.  In  State  v.  Ramsey 
Tower,  185  Mo.  79,  supra,  the  city  Co.  Sheriff,  48  Minn.  236,  it  was  held 
might,  imder  the  delegated  authority,  that  a  statute  which  prohibits  the 
exercise  the  same  power.  emission  of  dense  smoke  within  a  city 

In  New  York,  it  has  been  held  that  within  certain  limits  as  to  distance, 
a  statute  which  provides  tliat  no  manu-  location,  and  surroundings,  but  ex- 
facturing  establishment  shall  use  soft  cepting  manufacturers,  who  limit  the  use 
(xxd  for  fud  within  a  radius  of  four  miles  of  heat,  light,  and  power  resulting  from 
of  the  city  hall  of  the  city  of  Brooklyn,  the  combustion  of  smoke-producing 
except  for  the  purpose  of  heating  or  material  wholly  to  the  building  where 
welding  iron  or  steel,  is  a  constitutional  generated,  was  unconstitutional  by 
exercise  of  the  power  vested  in  the  reason  of  the  exception,  which  was 
le^lature,  and  does  not  contravene  arbitrary  and  unauthorized,  and  hence 
any  of  the  provisions  of  the  constitu-  the  statute  was  special  legislation. 
tion  of  the  State  of  New  York  or  of  *  Under  statutory  authority  to  de- 
the  Federal  Constitution.  Brooklyn  v.  clare  what  shall  constitute  a  nuisance, 
Nassau  El.  R.  Co.,  44  N.  Y.  App.  Div.  a  city  may  by  ordinance  declare  that 
462;  New  York  v,  Johns-Man ville  Co.,  the  emission  of  dense  smoke  from  any 
S9  N.  Y.  App.  Div.  449.  chimney,  Ac,    witliin    the    corporate 

In  England,  it  has  been  held  that  a   Umits,  shall  be  a  public  nuisance,  al- 
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though  there  may  be  exceptions  of   specified  classes  of  buildmgs 
provided  such  exceptions  are  made  upon  reasonable  grounds.^    But 

though  it  contains  no  restriction  as  to  prohibited,  but  the  emission  ol  dense 
locality.  Bowers  v.  Indianapolis,  169  smoke  in  Atlantic  City,  —  smoke  cod- 
Ind.  105;  81  N.  E.  Rep.  1097.  Under  taining  soot  or  other  substance  in  suf- 
similar  statutory  authority  with  power  ficient  quantities  to  permit  a  deposit  of 
to  impose  fines  for  violation  of  ordi-  such  soot  or  other  substance  on  any 
nances,  the  city  council  may  by  ordi-  surface.  It  seems  too  manifest  for 
nance  declare  the  emission  of  dense  serious  discussion  that  a  use  of  prop- 
smoke  from  the  smoke-stack  of  any  erty  which  results  in  the  dischaise  of 
boat,  locomotive,  or  chimney  within  dense  smoke  which  causes  a  disocnora- 
the  corporate  limits,  with  certain  ex-  tion  of  buildings  and  clothes,  —  smoke 
ccptions,  to  be  a  public  nuisance,  which  finds  its  way  into  open  windows 
Glucose  Refinmg  Co.  v.  Chicago,  138  and  smuts  furniture  and  bedding, 
Fed.  Rep.  209.  smoke  wliich  settles  on  fruit  and  tiin- 
A  city  ordinance  wliich  declares  that  kets  exposed  for  sale  in  scores  of  stores 
the  owner  or  occupant  of  any  building  and  shops  in  Atlantic  City,  —  is  a 
within  the  city  to  which  is  attached  any  nuisance.  If  so,  such  use  of  the  prop- 
chimney  or  smoke-stack  connected  witn  erty  is  within  the  control  of  the  police 
any  stationary  engine,  steam  boiler,  power  lodged  by  the  legislature  m  the 
&c.,  from  which  there  is  emitted  dense  common  council  of  Atlantic  City." 
smoke  which  contains  soot  or  other  In  Harmon  v.  Chicago,  110  lU.  400, 
substance  in  sufficient  quantity  to  pei^  it  was  held  that  an  ordinance  which 
mit  the  deposit  thereof  on  any  surface  provided  that  any  owner  or  other  per- 
witliin  the  city  shall  be  deemed  to  son  in  charge  "who  shall  permit  or 
create  and  maintain  a  nuisance,  is  allow  dense  smoke  to  issue  or  to  be 
valid.  Atlantic  City  v.  France,  74  emitted"  from  any  smoke-stack  or 
X.  J.  L.  380;  65  Atl.  Rep.  894.  lieed,  chimney  within  the  corporate  limits 
J.,  said:  ''That  the  emission  of  smoke  shall  be  deemed  guilty  of  creating  a 
may  be  so  annoying  to  persons  and  so  nuisance  and  shaU  be  punishable  by 
injurious  to  property  as  to  be  a  nui-  fine,  is  valid  and  enforceable.  It  was 
sance  is  well  known  to  every  lawyer  to  further  held  that  smoke  from  a  tug- 
be  a  propasitioii  too  well  settled  to  ad-  boat  in  the  harbor  came  within  the 
mit  of  dispute.  It  may  be  admitted  ordinance,  and  that  as  to  such  tug-boat 
that  the  emission  of  smoke  may  occur  the  ordinance  did  not  regulate  com- 
in  sparsclv  settled  localities,  and  may  merce  between  the  States,  but  was  a 
be  of  such  attenuated  consistenc3^  as  mere  police  regulation  of  the  use  of 
not  to  constitute  a  nuisance.  It  might  property.  The  court  declared  in  this 
be  urged  that  an  onlinance  which  did  case  that  when  it  appears  that  the 
nothing  beyond  ordaining  that  the  effect  of  "dense  smoke  emitted  from 
emission  of  smoke  should  be  punished  a  smoke-stack  or  chimney  is  detri- 
as  a  nuisance  was  unreasonable  and  mental  to  certain  classes  of  property 
void.  Indeed,  it  was  upori  this  ground  within  the  city  limits,  and  is  a  personal 
that  the  c^isc^  of  St.  Louis  v.  Heitze-  annoyance  to  the  public  at  large  within 
berg  Packing  Co.,  141  Mo.  375,  was  the  city ,  it  is  a  puolic  nuisance  whether 
decided ;  the  ordinance  in  that  case,  declared  by  ordinance  or  not.  See  also 
which  did  nothing  more  tlian  this,  be-  Field  v.  Chicago,  44  III.  App.  410.  In 
ing  declared  unreasonable  and  void.  People  v.  Lewis,  86  Mich.  273,  an  or- 
In  the  present  case,  however,  it  is  not  dinance  making  the  emissian  of  denm 
merely  the  emission  of  smoke  wliich  is  smoke   or   smoke   containing   soot   or 


'  In  People  v.  I^ewis,  80  Mich.  273,  Rep.  1097,  it  was  held  that  a  city  or- 

an  ordinance  which  prohibited  the  is-  dinance     which    declares     the    emis- 

suance  of  smoke  to  tlie  damage  of  prop-  sion  of  dense  smoke,  &c.,  within  the 

erty  or  health,  or  to  the  annoyance  of  city  limits  to  be  a  public  nuisance  wm 

the  public,  excepted  dwelling-houses  and  not  invalid  because  it  excepted  from  its 

atramboats  from  its  operation.     It  was  operation   the   chimneys   of  dwelling- 

liold  that  it  was  not  discriminative  by  houses.     As  to  exceptions  under  pecur 


ivjison  of  the  cxft'ption.    In  Bowers  v.    liar  provisions,   see   Glucose   Refining 
In'lianapolis,   1(>9  Ind.  105;  81  N.  E.    Co.  v.  Chicago,  138  Fc  "    " 


exceptions 
*  Glucc 
Fed.  Rep.  209. 
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it  has  further  been  held  that  under  a  simple  power  to  remove  or 
abate  nuisances  a  city  council  has  no  authority  to  define  and  de- 
clare what  shall  constitute  a  nuisance,  and  hence,  under  such 
statutory  authority  an  ordinance  declaring  that  the  emission  of 
dense  smoke  from  smoke-sta6ks  or  chimneys  is  a  public  nuisance 
and  punishable  as  such  is  unauthorized  and  void.^  The  liability  of 
particular  persons  to  punishment  under  such  ordinances  necessarily 
depends  largely  upon  the  terms  of  the  enactment.^ 

other  substance  to  the  damage  of  prop-  persons  not  being  therein  or  thereupon 
erty  or  the  injury  of  health  of  any  per-  engaged."  It  was  held  that  to  estab- 
sons  or  the  annoyance  of  the  pubUc,  a  Ush  a  violation  of  the  ordinance  it  must 
nuisance  and  punishable  as  such,  was  be  shown  that  the  escape  or  discharge 
sustained.  In  St.  Paul  v.  Haugbro,  93  was  detrimental  or  annoying  to  some 
Minn.  59,  an  ordinance  enacted  by  person.  People  v.  Sturgis,  121  N.  Y. 
virtue  of  express  statutory  authority  App.  Div.  407.  The  court  said :  "That 
declared  the  emission  of  dense  smoke  to  is  the  test  of  liabiHty ;  that  there  shall 
be  a  nuisance  and  punishable  as  such,  be  in  fact  a  nuisance,  not  perhaps 
Lovdy,  J.,  said:  "Unless  we  are  entirely  within  the  full  scope  of  a  common-law 
at  fault  in  our  apprehension  of  the  nuisance,  but  a  nuisance  wliich  by  an- 
signification  of  words  when  used  in  noying  one  or  more  persons  shall  be 
their  accepted  sense,  the  terms  'dense  constructively  apublic  nuisance."  See 
smoke'  suggest  and  reasonably  imply  also  Board  of  Health  v.  Ebhng  Brew- 
much  more  than  counsel  for  defendant  ing  Co.,  38  N.  Y.  Misc.  537;  People  v. 
concedes.  While  it  may  be  true  that  Horton,  41  N.  Y.  Misc.  309.  So  under 
at  times  the  emission  of  smoke  in  smaU  statutory  authority  to  pass  ordinances 
quantities  from  chimneys  may  not  be  to  regulate  and  compel  the  consump- 
BO  offensive  as  to  itself  constitute  a  tion  of  smoke  and  to  prevent  injury  and 
nuisance,  it  is  not  so  easy  to  see  how  annoyance  from  the  same,  the  city  can- 
dense  smoke  can  be  regarded  with  not  prohibit  the  emission  of  dense 
toleration,  or  found  acceptable  to  the  smoke  unless  such  emissioh  is  an  injury 
senses  of  ordinary  humanity,  particu-  or  an  annoyance  to  some  one.  Sigler  v, 
larly  in  the  residence  portions  of  a  com-  Cleveland,  3  Ohio,  N.  P.  119.  Under 
munity,  such  as  this  ordinance  was  statutory  authority  to  pass  ordinances 
intended  to  apply  to."  In  Cincinnati  to  maintain  cleanliness  and  health,  and 
V,  Miller,  29  Weekly  L.  Bull.  364,  it  was  to  maintain  good  sanitary  conditions 
held  that  dense  smoke  emitted  in  the  and  to  suppress  all  nuisances,  the  city 
heart  of  a  populous  city  is  a  nuisance  may  by  ordinance  prohibit  snioking  in 
per  se,  and  that  under  tlie  power  to  the  street  cars.  State  v.  Heidcnhain, 
"regulate  and  compel  the  consumption  42  La.  An.  483. 

of  smoke  emitted  by  the  burning  of  ^  St.  Paul  v.  Gilfillan,  36  Minn.  298. 
coal  and  to  prevent  m jury  and  annoy-  In  this  case,  Vanderburgh^  J.,  said: 
ance  from  the  same,"  the  city  may,  by  "The  emission  of  dense  smoke  from 
ordinance,  provide  that  any  owner  or  smoke-stacks  or  cliimneys  is  not  neces- 
occupant  who  should  allow  "dense  sarily  a  public  nuisance.  Whether  so 
smoKe"  to  be  discharged  should  be  or  not  would  depend  largely  upon  the 
fuilty  of  creating  a  nuisance.  It  has  locality  and  surroundings." 
further  been  held  that  under  a  statute  *  In  State  i'.  Hemenover,  188  Mo. 
which  provided  that,  if  an^  works  an-  381,  it  appeared  that  the  secretary  of  a 
noy  neighbors  "by  diffusing  smoke,"  corporation  did  some  buying,  looked 
they  should  be  subject  to  the  rules  of  after  the  manufacturing  department, 
the  police  or  the  customs  of  the  place,  had  chanB:e  of  the  engine  room,  and  was 
the  city  may  cause  a  blacksmith  shop  treated  by  others  as  de  facto  president. 
emitting  smoke^  etc.,  to  be  closed.  New  It  was  held  tliat  he  was  a  "manager" 
Orleans  v,  Lambert,  14  La.  An.  247.  within  the  Missouri  statute  prohibiting 
In  New  Yorkf  the  ordinance  known  the  issuing  of  smoke,  and  that  it  was 
as  the  "sanitary  code"  prohibited  the  not  necessary  to  show  that  he  was  the 
emitting  of  dense  smoke  "to  the  detri-  exclusive  manager.  Ordinance  con- 
ment  or  annoyance  of  any  person  or  strued  on  the  particular  language  used 
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§  695.  Begnlatioiis  of  the  Use  and  Control  of  Private  Propertj.  — 
Of  recent  years,  in  response  to  a  growing  demand  for  the  preservation 
of  natural  beauty  and  the  conservation  of  the  amenities  of  the  neig^ 
borhood  resulting  from  the  manner  in  which  it  has  been  laid  out  and 
built  upon,  legislatures  and  municipalities  have  sought,  by  statute 
and  by  onlinance,  to  prevent  the  encroachment  of  undesirable 
features,  unsightly  erections,  and  obnoxious  trades.  This  legislatioD, 
induced  mainly  by  lesthetic  considerations,  has  given  rise  to  a  series 
of  novel  questions  affecting  the  legislative  power  of  both  the  State 
and  its  governmental  agent,  the  city.  It  has  been  held  that,  for 
aesthetic  considerations  and  to  promote  the  popular  enjoyment  and 
advantages  derived  from  the  maintenance  of  a  public  park,  the 
legislature  may,  by  virtue  of  the  power  of  eminent  domain  and  up(Hi 
making  just  compensation,  impose  restrictions  upon  the  manner  in 
which  vroperty  abutting  on  the  park  may  be  improved  and  used.^    But 

to  subject  only  the  owner  or  occupant,  *  In  Attorney-General  v,  Williams, 
and  not  the  servant  of  the  o\\'ner  or  174  Mass.  476,  s.  c.  178  Mass.  330,  the 
occupant,  to  a  penalty  for  allowing  Supreme  Court  of  Massachusetts  8U9- 
clcnsc  smoke  to  issue  from  a  chimney,  tained  the  constitutionality  of  a  stat- 
8t.  Paul  V.  Johnson,  09  Minn.  184.  In  ute  limiting  the  height  of  buudings  front- 
Hames  r.  Ackroyd,  26  L.  T.  n.  s.  692,  ing  on  Copley  Square,  Boston,  an  open 
the  occupants  were  convicted  and  the  square  and  public  park  surrounded  by 
conviction  was  sustained  under  the  buildings  devoted  to  religious,  chan- 
English  statute^  although  there  was  no  table,  and  educational  purposes.  The 
proof  as  to  the  persons  who  were  actu-  statute  enacted  tliat  "any  building 
ally  in  cliarjze  of  the  furnaces.  The  now  being  built  or  hereafter  to  be  built, 
statute  in  this  case  merely  declared  rebuilt,  or  altered,"  on  any  land  abut- 
that  any  chimney  emitting  black  smoke  ting  on  certain  specified  streets  which 
in  quantity  should  be  a  nuisance,  and  fronted  on  Copley  Square,  "may  be 
the  occupants  were  treated  as  the  mas-  completed,  built,  rebuilt,  or  altered  to 
ters  or  employees  of  the  persons  in  the  height  of  90  feet  and  no  more,"  and 
charge  of  tlie  furnaces.  upon  lands  abutting  on  other  streets 
Under  the  act  of  Congress  applicable  also  fronting  on  Copley  Square  "to  the 
to  the  District  of  Columbia,  which  de-  height  of  100  feet  and  no  more;  pro- 
clares  that  any  "owner,  agent,  lessee,  vided,  however,  tliat  there  may  be 
or  occupant  of  any  building ''  from  erected  on  any  such  building  above  the 
which  thick  or  dense  black  or  gray  limits  hereinbefore  prescnbed,  such 
smoke  or  cinders  shall  Issue,  shall  be  steeples,  towers,  domes,  sculptured  or- 
guilty  of  creating  a  public  nuisance,  naments,  and  chimneys  as  the  boafd  of 
only  persons  having  an  agency  in  the  park  commissioners  of  said  city  may 
control  of  tlie  furnaces  producing  the  approve."  The  statute  provided  that 
smoke  are  liable.  Moses  v.  United  any  person  damaged  by  the  limitation 
States,  16  App.  D.  C.  428:  Bradley  v.  placed  upon  the  height  of  his  buildings 
District  of  Columbia,  20  App.  D.  C.  might  recover  his  damages  in  the  man- 
169.  In  AX^/rtw//.  a  statute  authorized  ncr  pro\ided  for  obtaining  damages 
the  local  authorities  to  order  changes,  sustained  by  any  person  whose  moA 
Al'c.  in  order  to  aljate  nuisance,  and  to  was  taken  in  laying  out  a  highway  in 
avoid  recurrence  thereof.  An  ortler  the  city.  The  court  held  that  the  stat- 
was  made  directing  clianges  to  avoid  ute  was  a  proper  exercise  of  the  power 
tlip  issuing  of  (iense  smoke,  and  a  con-  of  eminent  domain  to  take  an  easement 
virtion  for  disobedience  tlicn»of  was  created  by  the  statute  and  annexed  to 
sustained.  Higgins  r.  Guardians  of  the  park;  that  the  preservation  or 
Northwich  Union,  22  L.  T.  n.  s.  752;  improvement  of  the  park  in  that  n- 
Vk^^.  r.  Waterhouse,  L.  R.  7  Q.  H.  545.  spect  was  a  public  use  for  which  private 
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it  b  apparent  that  restrictions  founded,  not  upon  the  power  of 
eminent  domain,  but  upon  the  exercise  of  the  police  power,  stand 

property  might  be  taken,  and  that  it  these  surroundings.  Trinity  Church, 
was  within  the  power  of  the  legislature  the  Museum  of  Fine  Arts,  the  Boston 
to  take  the  property  and  to  impose  PubHc  Library,  the  New  Old  South 
upon  the  city  the  obligation  of  making  Church,  the  Second  Church  of  Boston, 
compensation  therefor.  and  the  buildings  of  the  l^lassachusctts 

In  the  opinion  of  the  court, /C/wno^ton,    Institute  of  Technology,  all  face  the 
J.,  said  (174  Mass.  478):    "In  view  of    beholder  who  stands  on  Copley  Square 
the  kind  of  buildings  erected  on  the    and  looks  around  Iiim.    Some  of  these 
streets  about  Copley  Square  and  tlie    buildings  are   public   in  the  ordinary 
uses  to  wliich  some  of  these  buildings    sense  of  the  word,  and  some  of  the  cor- 
are  put,  it  would  be  hard  to  say  that    porations  which  own  them  have  been 
this  statute  might  not  have  been  pxassed    the  beneficiaries  of  the  Commonwealth 
in  the  exercise  of  the  police  power,  as    on  account  of  their  ^ia«-public  char- 
other  statutes  regulating  the  erection  of   acter,  and  the  public  certamly  feels  an 
buildings  in  cities  are  commonly  passed,    interest  in  them.     It  is  ai^ued  by  the 
But  it  differs  from  most  statutes  rela-    defendants  that  the  legislature  in  pass- 
tive  to  this  subject  in  providing  com-    ing  this    statute  was   seeking  to  pre- 
pensation  to  persons  injured  in  their   serve   the   architectural   symmetry   of 
property   by   the  limitation   which   it   Copley  Square.    If  this  is  a  fact,  and  if 
creates.    In  this  respect  it  conforms  to    the  statute  is  merely  for  the  benefit  of 
the  constitutional  requirements  for  the   independent  property  owners,  the  pur- 
taking   of   property   by   the   ri^ht   of   pose  does  not  justify  the  taking  of  a 
eminent  domam."     After  refemng  to   right  in  land  against  the  will  of  the 
the  authorities  sustaining  the  exercise    owner.     But  if  the  legislature,  for  the 
of  the  power  of  eminent  domain  for   benefit  of  the  public,  was  seeking  to 
park   purposes,   he  proceeded:    "The    promote  the  beauty  and  attractiveness 
grounds  on  which  public  parks  are  de-    of  a  public  park  in  the  capital  of  the 
sired   are   various.     They   are   to   be   Commonwealth,   and    to   prevent   un- 
enjoyed  by  the  people  who  use  them,    reasonable    encroachments    upon    the 
They  are  expected  to  minister,  not  only   light  and  air  which  it  had  previously 
to  tne  grosser  senses,  but  also  to  the    received,  we  cannot  say  that  the  law- 
love  of  the  beautiful  in  nature  in  the   making    power    might    not  determine 
varied  forms  which  the  changing  sea-   that  this  was  a  matter  of  such  public 
sons  bring.    Their  value  is  enhanced  by   interest  as  to  call  for  an  expenditure  of 
such  touches  of  art  as  help  to  produce   public  money,  and  to  justify  the  taking 
pleasing  and  satisfactory  effects  on  the   of  private  property." 
emotional   and   spiritual   side   of   our        This  decision  was  brought  before  tlie 
nature.    Their  innuence  should  be  up-   Supreme  Court  of  the  United  States  by 
lifting  and,  in  the  highest  sense,  educa-    wnt  of  error,  and  it  was  held  that  the 
tionsl.    If  wisely  planned  and  properly   statute  provided  a  direct  and  appro- 
cared  for,  they  promote  the  mental  as    priate  means  of  ascertaining  and  en- 
well    as   the    physical    health    of   the   forcing  payment  of  the  daniages  result- 
people.     For  tnis  reason  it  has  always   inc;    from    the    taking,  and    tliat    tlie . 
oeen  deemed  proper  to  expend  money   statute  was  not  in  conflict   with  the 
in  the  care  and  adornment  of  them  to    provisions  of  the  Federal  Constitution. 
make  them   beautiful  and  enjoyable.    Williams  v.  Parker,  188  U.  S.  491.    See 
Their  aesthetic  effect  never  has  been   infra,  §  660.    As  to  the  exercise  of  the 
thought  unworthy  of  careful  considera-   power  of  eminent  domain  for  ornamen- 
ion  by  those  best  qualified  to  appre-   tal  purposes,  see  post,  cliapter  on  Emi- 
ciate  it.    It  liardly  would  be  contended    nent  Domain,  §  1035.    See  also  20  Ilar- 
that  the  same  reasons  which  justify  the    vard    Law    Review,    35,    Mr.    Wilbur 
taking  of  land  for  a  public  park  do  not    Larremore's  excellent  article  on  Public 
also  justify  the  expenditure  of  money   ^Esthetics  and  cases  cited  and  reviewed. 
to  make  the  park  attractive  and  educa-         In  Tompkins  v.  Pallas,  47  N.  Y.  Misc. 
tional  to  those  whose  tastes  are  being   309,  it  was  held  that  a  park  commis- 
formed  and  whose  love  of  beauty  is   sioner  whose  duties  are  "to  maintain 
being  cultivated.    .  .  .  The  counsel  on    the  beauty  and  utility "  of  the  public 
both  sides  referred  in  argument  to  the    parks,  and  to  improve  them  "for  or- 
wcU-known  buildings  which  constitute   namental  purposes  and  for  the  benefi- 
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upon  another  basis,  and  several  cases  have  laid  down  the  rule  that 
by  virtue  of  the  police  power  merely,  neither  the  legislature,  nor 
the  city  council  exercising  delegated  power  to  legislate  by  ordinance, 

can  impose  restrictions  upon  the  use  of  private  property  which  are 
induced  solely  by  aesthetic  considerations,  and  have  no  other  relation 
to  the  health,  safety,  convenience,  comfort,  or  welfare  of  the  city  and 
its  inhabitants.*     The  law  on  this  point  is  undergoing  development, 

cial  uses  of  the  people  of  the  city,"  has  compensation    to    the    ownera    bdng 

no  power  to  grant  a  permit  or  license  made. 

to  use  a  temporary  fence  erected  >\ithin         '*  3.  That  the  police  power  cannot,  at 

the  park  to  enclose  a  public  buildine  present,  at  least,  oe  invoked  to  restrain, 

in  course  of  erection  for  tlie  purpose  of  without  compensation  to  the  owner, 

displaying  commercial  signs  and  adver-  such  uses  of  private  property  as  are 

tisements.  offensive  from  a  merely  ssthetic  point 

*  ''No  case  lias  been  cited,  nor  are  of  view  on  the  ground  that  such  a  use 

we  aware  of  any  case  which  holds  that  is  a  nuisance  —  although  it  is  intimated 

a  man  may  be  deprived  of  liis  property  tliat  'the  increasing  cesthetic  sentiment' 

because  Ins  tastes  are  not  those  of  his  may  eventually  sanction  such  practiee. 

neighbors.       ifCsthetic     considerations  '      **4.  That    advertisements    may  be 

are  a  matter  of  luxury  and  indulgence,  controlled  to  some  extent  by  an  exerciie 

rather  tlian  of  neceasity,  and  it  is  neces-  of  the  taxing  power.    »See  20  Harvard 

sity  alone  which  justifies  the  exercise  Law  Review,  November,  11X)6,  p.  42, 

of  the   police  power  to  take  private  and  cases  cited,  and  also  cases  cited  in 

property  without  compensation."     Per  Passaic  v.  Paterson.  &c.,  72  N.  J.  L 

Swayze^  J.,  in  Passaic  v.  Paterson  Bill  285. 

Posting,    &c.   Co.,   72  N.   J.   L.  285,         "  A  case  having  an  interesting  bear- 

rev'g  71  N.  J.  L.  75.    See  post,  chapter  ing  upon  the  subject  was  lately  tried 

on   Eminent   Domain,   §   1035;  infraf  before  Mr.  Justice  Levcntritt  at  the  New 

§697.  York   County   Special   Term.     ?Flfth 

Commenting  on  the  subject,  Mr.  A.  Avenue  Coach  Company  v.  City  of  New 
R.  Watson,  PMitor  of  the  Bench  and  York,  58  N.  Y.  Mwc.  401;  ill  N.  i. 
Bar    (vol.    xiii.    p.    10,    April,    1908),  Supp.  759.)     The  action  was  brought 
makes  tlu*  following  interesting  obser-  by  the  plaintiff  Coach  Company  to  en- 
vations:    "Some  of  our  courts  liave  in  join  the  City  of  New  York  from  inter- 
recent  cases  discussed  the  power  and  fering  with  advertising  signs  of  'Bull 
means  pf  restmining  those  particular  Durham    Tobacco'    displayed   on  the 
fonns  of  private  greed  which  express  outside   of   the   plaintiff's  automobile 
themselves    in    flamboyant   advertise-  stages  running  on  Fifth  Avenue.    The 
ments  in  public  places,  ungainly  sky-  injunction  was  denied  on  the  ground 
scrapers,   and    otlier    structures,   and  that  the  plaintiff  did  not  show  a  suffi- 
displays    offensive    to    the    cultivated  cientljr  clear  right  to  warrant  the  equi- 
senses  of  perception.    These  considera-  table  interference  of  the  court  for  its 
tions    received    very    instructive    and  protection.      The    conclusion    reached 
sympathetic  treatment  at  the  hands  of  was  that  the  signs  did  not  constitute* 
Air.   Wilbur   Larrcmore,   the  editor  of  nuisance  because  not  producing  pkyti- 
'The  New  York  Law  Journal/  in  an  cat    discomfort.      The    powers   oi  the 
article  in  the  '  Harvard  Law  Review '  plaintiff  corporation  were  also  consid- 
for  November,   1906  (Vol.  20,  p.  35),  ered.    and   it    was   denied   that  they 
entitled    '  Public    iEsthetics.'      in  this  authorized  it  to  enga^  in  the  busines 
paper.  Mr.  Larreniore  reviews  the  au-  of    exterior   advertising.      Upon  this 
thorities  and  deduces  conclusions  which  branch  of  the  case  it  was  reasoned  with 
may  be  succinctly  state*  1  as  follows:  great  force  and  erudition  that  thcpUin- 

"  I.  That  all  uses  of  public  property  tiff,  being  a  quasi-pubMc  corporation. 

whicli  are  jrstheticallv  offensive  can  he  oi^anizeii  as  a  common  carrier,  granted 

prevented  by  the  public  authorities.  special  franchises  in  the  use  of  the  pub- 

"2.  That  the  nght  of  eminent  do-  lie  streets,   might,   therefore,  exerd« 

main  may  be  exercised  for  purely  ips-  only  such   powers   as   were  expn/if 

tlietic   purposes  of  a  public  nature  in  granted  to  it  by  its  charter  and  such  is 

limiting  the  uses  of  private  property,  were  reasonably  necessary  to  the  "^ 
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and  perhaps  cannot  be  said  to  be  conclusively  settled  as  to  the 
extent  of  the  police  power. 

Perhaps  the  most  extreme  instance  of  the  exercise  of  police  power 
to  regulate  the  use  of  private  property  is  a  statute  of  Massachusetts 
which  prohibits  the  unnecessary  erection  and  maintenance  of  fences 
exceeding  six  feet  in  height  for  the  purpose  of  annoying  neighbors. 
The  court  pointed  out  that  the  restriction  only  applied  to  "unneces- 
sary" erections ;  construed  the  statute  to  require  an  actual  malevolent 
motive  as  distinguished  from  merely  technical  maUce,  the  malevo- 
lence being  the  dominant  motive,  and  sustained  the  statute  as  a  valid 
exercise  of  the  police  power.*  It  has  been  held  that  it  is  not  within 
the  power  of  the  legislature  by  direct  legislation,  or  by  delegation  of 
legislative  authority  to  enact  ordinances,  to  so  limit  and  control  the 

cise  of  those  expressly  granted ;  and  the  mere  motive  with  which  the  owner 
that  engaging  in  the  business  of  exte-  of  private  property  exercises  a  right 
rior  advertising  was  not  in  any  way  pertaining  to  the  ownership  of  prop- 
necessary  to  the  exercise  of  the  plain-  erty  a  ground  for  a  limitation  upon 
tiff's  express  powers,  and  constituted  such  ridht  is  a  doctrine  whose  sound- 
an  unauthorised  use  of  the  public  ness  will  not  pass  unauestioned.  In 
streets,  which  was  properly  forbidden  Hideout  v.  Knox,  148  Mass.  368,  372, 
by  a  city  ordinance.  Holmes ,  J.,  who  delivered  the  opinion 

"The  question  may  be  raised  whether  of  the  court,  admitted  that  at  common 
the  same  rule  would  apply  to  an  indi-  law  a  man  might  build  a  fence  on  his 
vidual  operating  stages  under  a  public  own  land  as  high  as  he  pleases,  but  said 
franchise.  The  substantial  basis  of  that  the  right  to  use  one's  property  for 
Mr.  Justice  LeventritVs  conclusion  seems  the  sole  purpose  of  annoying  others  is 
to  us  to  be  not  so  much  that  the  busi-  not  one  of  the  immediate  rights  of 
ness  of  advertising  was  outside  the  ownership,  and  under  some  authorities 
plaintiff's  corporate  powers,  as  that  the  extent  of  his  rights  have  been 
the  plaintiff  was  operating  its  stages  limited  b^r  the  motive  with  which  he 
under  a  public  franchise,  and  was  acted  (citing  Greenleaf  v.  Francis,  18 
therefore  subject  to  such  reasonable  Pick.  (Mass.)  117,  121 ;  Carson  v.  West- 
regulations  as  the  municipality  might  em  R.  Oo.,  8  Gray  (Mass.),  423,  424; 
make  with  regard  to  the  use  of  the  Roath  v.  Driscoll,  20  Conn.  533,  544; 
public  streets.  This  line  of  reasoning  Wheatley  t?.  Baugh,  25  Pa.  St.  528; 
would  apply  as  well  to  an  individual  Swett  v.  Cutts,  ^  N.  H.  439,  447). 
as  to  a  corporation.  The  decision  is  The  courts  of  Massachusetts ^  however, 
a  novel  one,  and  is  expressive  of  the  do  not  so  understand  the  common  law, 
tendency  to  which  we  have  alluded,  to  and  he  conceded  that  to  a  large  extent 
give  an  increasing  amount  of  regard  to  the  power  to  use  a  man's  property  mal- 
sesthetic  considerations  in  public  affairs,  evolently,  in  any  way  which  would  be 
We  may  all  live  to  see  tne  day  when  lawful  for  other  ends,  is  an  incident  of 
offences  against  the  sesthetic  senses  property  which  cannot  be  taken  awav 
will  be  (l^med  quite  as  much  nuisances  even  by  legislation.  But  the  curtail- 
in  law  as  those  which  offend  the  merely  ment  effected  by  the  statute  is  insignifi- 
physical  senses."  cant.     It  is  limited  to  fences  unneces- 

'  Hideout  v.  Knox,  148  Mass.  368;  sarily  exceeding  six  feet  in  height,  and 

Smith  V.  Morse,  148  Mass.  407.     See  there  must  be  an  actual  malevolent 

also  as  to  the  application  of  this  statute  motive,  as  distinguished  from  merely 

and  its  limitations,  Spaulding  v.  Smith,  technical  malice ;    and  finally  malevo- 

162  Mass.  543;    Brostrom  v.  Lauppe,  lence  must  be  the  dominant  motive.  So 

179  Mass.  315.    A  similar  statute  has  construed  the  statute  was  held  to  be 

been  enacted  and  enforced  in  Maine,  within  the  police  power  and  constitu- 

See  Lord  v.  Langdon,  91  Me.  221.  tional. 

We  venture  to  observe  that  to  make 
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use  of  private  property  as  to  deprive  the  owner  of  the  beneficial  use 
thereof  for  causes  other  than  the  health,  safety,  convenience,  or  public 
welfare  of  the  people.  Thus,  the  legislature  cannot,  for  the  purpose 
of  promoting  the  beauty  of  parkways  or  boulevards,  auifiorize  a  city 
to  establish  by  ordinance  a  building  line  within  the  limits  of  private 
property  to  which  all  buildings  must  conform  without  complying  with 
the  constitutional  requirements  as  to  making  compensation  for  prop- 
erty taken.*  Nor  can  the  legislature  confer  authority  on  a  city  to 
exclude  from  boxdcvard^  business  occupations  which  are  not  noxious  in 
their  nature  and  to  restrict  buildings  thereon  to  residence  uses  only.- 
Nor  can  a  city  by  virtue  of  the  power  to  regulate  the  construction  of 
buildings,  or  to  pass  police  ordinances  or  ordinances  to  promote  the 
interests  and  good  government  of  the  city,  pass  an  ordinance  pro- 
hibiting the  erection  of  new  buildings  without  a  permit  and  direct- 
ing that  the  permit  shall  not  be  granted  unless  in  the  judgment  of 
certain  public  oflRcers  the  size,  general  character,  and  appearance  of 
the  building  will  conform  to  the  general  character  of  buildings  prev- 
iously erecteil  in  the  locality  and  will  not  tend  to  depreciate  the  value 
of  surrounding  improved  or  unimproved  property.' 

*  St.  Louis  V.  Hill,  116  Mo.  527.  to  confer  powers  that  affect  the 
In  Penrwy/vanm,  under  statutory  enact-  citizen  in  his  right  of  property  aund 
ment  owners  have  been  required  to  re-  his  common  right.  It  cannot  lie  pre- 
cede  from  the  former  building  lifie  and  teniied  that  the  citizen  has  not  the 
have  been  given  a  right  of  action  for  common  law  right  to  ac<|uire  title 
the  damages  thus  accruing.  This  to  a  lot  of  land,  qualified  or  absolute, 
right  of  action  accrues  as  soon  as  the  in  a  city  as  elsewhere,  and  to  build 
owner  removes  his  building  and  pro-  upon,  and  improve  as  his  taste,  his 
reeds  to  rebuild.  For  ca.ses  involving  convenience,  or  his  interest  may  sug- 
thase  8tatut<>s,  see  Philadelphia  v.  Lin-  gest,  or  as  his  means  majr  justify 
ard,  97  Pa.  St.  242;  /n  re  Chestnut  St.,  without  taking  into  consideration 
118  Pa.  593;  Hrowcr  v.  Philadelphia,  whether  his  buildings  and  improvement 
142  Pa.  350;  Homot  v.  Bonschur,  202  will  conform  in  'size,  general  char- 
Pa.  463.  acter,  and  appearance'  to  the  'general 

*  St.  Louis  V.  Dorr,  145  Mo.  466.  character  of  the  buildings  previously 
Hut  the  legislature  may  authorize  and  erected  in  the  same  locality';  even 
the  city  council  may  acconlingly  though  there  might  Ihj  those  in  whose 
enact  an  onlinance  setting  apart  a  'judgment'  his  so  building  might  in 
limited  number  of  streets  as  pleasure  some  way  'tend  to  depreciate  the 
driveways  and  excluding  wagon  traffic  value  of  surrounding  improved  or 
tlierefrom.      Cicero     Lumber    Co.     v.  unimproved  property.' " 

Cicero,  176  111.  9.  A   city    ordinance    prohibited    the 

*  Bastock  IK  Sams,  95  Md.  400.  erection  of  shanties,  hut^,  tenti,  Ac,  on 
In  this  case  tlie  court  did  not  con-  tlie  edge  of  tlie  bank  between  the  road 
Fider  tlie  [KDwer  of  tho  legislature  to  or  street  and  the  sea  without  a  special 
impose  this  restriction  or  to  authorize  permit  from  the  board  of  aldermen. 
its  imposition  without  com|H»nsation,  It  was  held  that  the  legislature  has 
hut  the  grounds  of  the  decision  seom  no  authority  to  declare  or  to  authoriie 
to  be  sufficient  to  negative  the  ex-  municipal  authorities  to  declare  the 
istence  of  any  such  power  on  the  part  building  of  a  private  residence  on  one's 
of  the  legislature.  Jones,  .1.,  said:  land  to  be  a  nuisance,  because  it  may 
"Undoubtedly  the  proviso  in  the  or-  have  a  tendency  to  depreciate  the 
dinance  undei^  consideration  attempts  value  of  adjoining  property  by  shut- 
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The  right  of  an  owner  to  use  hi9  property  in  the  prosecution  of  a 
\iwfvl  biLsiness,  and  one  that  is  recognized  as  necessary  in  all  civi- 
sed  communities,  cannot  be  made  to  rest  upon  the  caprice  of  a 
lajority,  or  any  number  of  those  owning  property  surrounding  that 
hich  he  desires  to  use.*  Even  in  the  case  of  those  trades  or  occupa- 
ons  which  are  natural  uses  of  landy  such  as  quarrying,  mining, 
rick  making,  etc.,  and  which  involve  some  danger  in  conducting 
lem,  the  legislature  or  city  council  cannot  as  a  general  rule  prohibit 
lem  within  the  city  limits,  although  it  may  regulate  the  manner  in 
hich  they  may  be  conducted.*  The  occupation  of  manufacturing 
icks  is  not  within  the  class  of  employments  presumably  oflfensive 
hich  per  se  may  be  regulated  or  restrained  by  ordinance.  Hence, 
1  ordinance  prohibiting  the  use  of  any  lands  (other  than  those  used 
•r  brick  making  at  the  time  of  its  enactment)  for  the  purpose  of 
ick  making  without  a  permit  is  unreasonable.^ 

ig  out  the  gulf  breeze  and  obstnict-  lion    within    residence    districts,    and 

^  the  view  of  the  sea  and  tliercby  that   an    ordinance    prohibiting   their 

rtually   deprive   the   owner   of   the  location  within  any  block  without  the 

e  of  his  pro|>erty  without  compenaa-  consent  of  a  majonty  of  the  lot  owners 

>n.     Quintini  v.  Bay  St.   Louis,  64  was    valid    as    a    prohibition,    which 

ias.  483.  might  be  avoided  under  the  condition 

*  An  ordinance  providing  that  7io  of  the  consent. 

nnit  to  maintain  a  laundry  shall  be         ^  See   ante,    §§    684-688,    Cuba   v. 

anted  unless  the  ap{)licant  shall  first  Mississippi  Cotton  Oil  Co.,   150  Ala. 

.ve  obtained  the  written  consent  of  259;  43  So.  Rep.  706.    An  ordinance 

majority  of  the  real  property  owners  absolutely  prohibiting  the  maintenance 

thin  the  block  and  m  certain  neigh-  or  operation  of  a  rock  or  stone  quarry 

•ring   blocks    imposes    an    unlav^ul  within  a  laigc  portion  of  a  city  de- 

ndltion  on  the  use  of  the  property  prives   the    owners    of   real   property 

r  a  lawful  purpose  and  is  void.     Ex  within  such  limits  of  a  valuable  right 

Tte  Sing  Lee,  96  Cal.  354.    An  onli-  incident   to   their   ownership,   and   is 

nee  prohibiting  the  erection  of  stMes  unreasonable     and     invaUd.       In    re 

any  block  without  the  consent  of  Kelso,  147  Cal.  609.     In  Reg.  v.  Mut- 

e  owners  of  one-half  the  ground  of  ters,  10  Cox  Cr.  C.  6,  it  was  held  that 

e  block  is  invalid  as  an  unauthorized  a  quarry  uvyrked  by  blasting  in  such  a 

legation  of  legislative  power  and  as  way    and    under   rucIi    circumstances 

icriminatory  in  its  nature  and  effect,  as  to  occasion  injury  to  others,  was 

.  Louis  V.  Russell,  1 16  Mo.  248.    Or-  a  public  nuLsance  for  maintaining  which 

oancc    proliibiting   the   operation   of  the  owner  might  be  conx-icted  and  pun- 

daughter-house  within  a  certain  dls-  ished.      Ordinance    prohibiting    under 

nee   of  any  dwellings   without   the  penalty  the  blasting/  of  rock  with  gun- 

itten  con.sent  of  the  occupants  of  powder^nthin  the  city  limits  **with- 

e  dwellinsp  is  invalid.     St.  Louis  v.  out  written  consent  from  the  board 

oward,    119  Mo.   41.     An  ordinance  of  aldermen"   held  to  be   valid  and 

ohibiting  the  erection  of  a  gas  tank  reasonable.    Commonwealth  v.  Parks, 

holder  without  the  written  consent  155  Mass.  531.    Ordinance  regulating 

all  the  owners  of  property  within  the  blasting  of  rock  construed  and  ap- 

radfus  of  1000  feet  is  void.    State  v.  plied.    Spokane  v.  Patterson,  46  Wash. 

ithneU,    78   Neb.    33;    110    N.    W.  93;  89  Pac.  Rep.  402. 
•p.  680.    But  in  Chicago  v.  Stratton,         •  Belmont  r.   New   England   Brick 

•2  111.  494,  it  was  held  that  where  Co.,  190  Ma.*v».  442.     In  this  case,  the 

e    city    had    statutory    authority    to  ordinance    required    that    applicants 

red  the  location  of  livery  stables,  it  for  a  license  should  furnish  bond  with 

d  the  power  to  prohibit  their  loca-  sureties    for    the    observance    of    the 


1062  MUNICIPAL   CORPORATIONS  •  §696 

§  696.  Regulation  of  the  Height  of  Buildings.  —  Statutory  lestrks 
tions  upon  the  height  of  buildings  having  been  before  the  courts 
incidentally  and  the  opinion  having  been  expressed  that  statutes 
regulating  the  height  of  buildings  are  a  proper  and  valid  exercise  of 
the  police  power/  the  question  came  directly  before  the  Supreme 
Judicial  Court  of  Massachusetts,  which  held  that  the  l^islature,  in 
the  exercise  of  the  police  power,  may  regulate  the  height  of  buildings  in 
cities  so  that  none  can  be  erected  above  a  prescribed  number  of  feet; 
that  it  can  classify  parts  of  a  city  so  that  in  some  parts  one  hd^tis 
prescribed  and  in  others  a  different  height;  that  it  can  del^ate  to  a 
commission  the  determination  of  the  boundary  of  these  different 
parts  so  as  to  conform  to  the  general  provisions  of  the  statute;  and 
that  it  can  also  delegate  to  a  commission  the  making  of  rules  and 
regulations  in  such  manner  as  to  permit  different  heights  in  different 
places  according  to  the  different  conditions  in  different  parts  <rf  one 
of  the  general  classes  of  territory  as  defined  in  the  general  statute.' 

termB  of  the  permit  and  for  the  fillmg  and   apartment    houses,  and  that  it 
of  any  excavation  within  a  reasonable  had  no  application  to  hotels,  but  in- 
time  and  in  a  manner  satisfactory  to  cidentally,  in  delivering  the  opimon  o( 
the  board  of  health.    The  right  to  re-  the   court,    Earl,   J.,  remarked*  "We 
(luire  filling  in  was  claimed  on   the  have  no  doubt  of  the  comfKtency  d 
theory  that  the  excavations  became  the  legislature  in  the  exercise  of  the 
receptacles    for    water    wliich    when  police  power  under  the  oonstitotioo 
stagnant  became  breeding  places  for  to  pass  such  an  act."     In  Attomer- 
mosquitos,  which  convev  disease.    But  General  v.   Williams,    174   Mass.  476 
the  court  disposed  of  this  contention,  (afT'd  tmb  nom,  Williains  v.  Paricer,  188 
Bradley,    J.,    saying:    *'Hut    it     also  V.  S.  491),  the  Copley  Square  Caae^^ 
follows  that  any  pool  of  water  thus  where    a    statutory    restrictioD    «M 
artificially  formed,  when  of  sufficient  placed  upon  buildings  fronting  upon 
age.  would  be  equally  objectionable,  a  public  park  and  provision  for  com- 
and  the  real  condition  to  be  remedied  pensation    was    made,    KnowtUm^  J., 
is  the  creation  and   maintenance  of  aelivering  the   opinion   of  the  eoort, 
this   source    of   sickness.      Until    the  said,  tliat  "in  view  of  the  kind  of  build- 
water  stagnated,  and  mosauitos  were  ings  erected  on  the  streets  about  Oop- 
bred,  the  action  of  tlie  landowner  liad  ley  Square  and  the  uses  to  which  mne 
not  become  injurious  to  the  community,  of  these  buildings  are  put,  it  would  be 
and  for  the  benefit  of  the  pubUc  to  hard  to  say  tliat  this  statute  mi^t 
destroy,  or  impair  his  right  to  convert  not  have  been  passed  in  the  exeroR 
his  property  mto  mone^.   where  the  of  the  police  power,  as  other  statutei 
process  of  conversion  in  itself  is  inno-  regulating   the   erection   of   buiklron 
cent,  is  unncrcssarv  and  oppressive."  in  cities  are  commonly  passed."    The 
*  In  People  v.  D'(Jench,  111  N.  Y.  case,  however,  was  decided  upon  the 
.S59,  a  statute  provided  that  the  height  ground  that  the  statute  was  a  proper 
of  all  dwelling-houses  and  of  all  houses  exercise  of  the  power  of  eminent  do- 
used   or   maintained    to   be    used   as  main  and  the  police  power  of  the  Stste 
dwellings  for  more  than  one  family  was  not  involved  in  the  case.    See  afao 
thereafter  to  be  erected  in  the  city  Parker  v.  Commonwealth,   178  Ifui. 
of  New  York  should  not  exceed  80  199,   203;    Attorney-General  v.  WQ- 
feet  upon  all  streets  and  a  vermes  ex-  liams,  178  Mass.  330;  supra,  {  605. 
ceeding  GO  feet  in  width.    The  imme-        '  In  Welch  v.  Swasey,   193  Jfui. 
diate  question  before  the  court  was  364,  the  constitutional!^  of  statotai 
whether  this  statute  applied  to  hotels,  regulating  the  height  or  buildiqgi  in 
The   court   held   that  its  application  Boston  was  sustamed  by  the  oouiii 
was  intended  to  be  limited  to  tenement  By  an  act  passed  in  1904  it  wis  dh 
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TTie  grounds  upon  which  the  court  sustained  this  exercise  of 
the  police  power  were  that  buildings  may  be  erected  to  such  a 

rected  that  the  city  of  Boston  be  that  none  can  be  erected  above  a  pre- 
divided  into  two  districts,  viz.  Di»-  scribed  number  of  feet?  Second,  can 
trict'  A  being  the  part  of  the  city  it  classify  parts  of  a  city  so  that  in 
devoted  to  outness  or  commercial  some  parts  one  height  is  prescribed, 
pursuits^  and  District  B,  being  the  and  in  others  different  heights?  Third, 
residential  portion  of  the  city.  The  if  so,  can  it  delegate  to  a  commission 
statute  prescribed  that  in  District  A  the  determination  of  the  boundaries 
no  building  should  be  erected  of  a  of  these  different  parts  so  as  to  con- 
greater  lieight  than  one  hundred  and  form  to  the  general  provisions  of  the 
twenty-five  feet  above  the  grade  of  statute?  Fourth,  can  it  delegate  to  a 
the  street,  and  in  District  B  that  no  commission  the  making  of  rules  and 
building  should  be  erected  of  a  greater  regulations  so  as  to  permit  different 
hdght  than  eighty  feet  above  the  heights  in  different  places  according 
grade  of  the  street.  In  1905  a  sup-  to  different  conditions  in  different 
plementary  act  was  enacted  providing  parts  of  the  one  of  the  general  classes 
tor  the  appointment  of  a  commission  of  territory  made  in  the  original 
b^r  the  mayor  of  Boston,  which  com-  statute?  Fifth,  if  it  can,  are  the  rules 
mission  was  entrusted  with  the  general  and  regulations  made  by  the  com- 
execution  of  the  provisions  of  the  acts  of  missioners  within  the  statute  and 
1904  and  1905.  Discretionary  power  within  the  constitutional  authority  of 
was  conferred  upon  the  commission  the  legislature  and  its  agents?  The 
to  allow  in  District  B  —  the  resi-  court  answered  all  these  questions  in 
dential  district  —  buildings  of  a  height  the  affirmative. 

of  one  hundred  feet  instead  of  eighty  On  the  general  question  of  the  power 
feet  above  the  level  of  the  grade  of  of  the  legislature  to  restrict  the  height 
the  street,  and  of  one  huncEed  and  of  buildings  in  the  exercise  of  the  poUce 
twenty-five  feet  above  the  mude  of  power,  KnowUon,  C.  J.,  said:  "The 
the  street  when  situated  within  fifty*  erection  of  very  high  buildings  in  cities, 
feet  of  the  boundary  line  of  District  B.  espeKcially  upon  narrow  streets,  mav  be 
The  commission  adopted  regulations  carried  so  far  as  materially  to  exclude 
for  District  B,  which  among  other  sunshine,  light,  and  air,  and  thus  affect 
thin^  prescribed  that  on  streets  ex-  the  public  health.  It  may  also  increase 
ceedin^  sixty-four  feet  in  width,  build-  danger  to  persons  and  propertjr  from 
ings  might  be  erected  to  a  height  not  fire,  and  be  a  subject  for  legislation  on 
greater  than  one  and  one-quarter  that  ground.  These  are  proper  sub- 
times  the  width  of  the  street,  but  not  jects  for  consideration  in  determining 
exceeding  one  hundred  feet  above  the  whether,  in  a  given  case,  rights  ^ 
grade  of  the  street  in  all.  The  regula-  property  in  the  use  of  land  should  be 
tions  of  the  commission  also  pei^  interfered  with  for  the  public  good." 
mitted  buildings  to  be  erected  to  a  On  the  subject  of  provisions  prescrib- 
height  of  one  hundred  and  twenty-  ing  different  heights  in  different  parts 
five  feet  in  certain  designated  parts  of  the  city,  he  said:  "The  next  ques- 
of  the  fifty  feet  belt  outside  of  but  tion  is  whether  the  general  court  may 
adjoining  the  boundary  of  District  A.  establish  different  heights  for  different 
An  application  was  made  by  the  neighborhoods  acconiing  to  their 
plaintifit  for  a  permit  to  erect  a  build-  conditions  and  the  use  to  which  the 
ing  in  District  o  in  excess  of  the  height  property  in  them  is  put.  The  statute 
prescribed  by  the  statute  and  by  the  should  be  adapted  to  the  accomplish- 
regulations  of  the  commission.  This  ment  of  the  purposes  in  which  it  finds 
application  was  denied,  and  the  ques-  its  constitutional  justification.  It 
tion  was  raised  before  the  court  should  be  reasonable  not  only  in  refer- 
whether  the  statute  was  constitutional,  ence  to  the  interests  of  the  public,  but 
Knowlton,  C.  J.,  who  delivered  the  also  in  reference  to  the  rights  of  land- 
opinion  of  the  court  sustaining  the  owners.  I^  these  rights  and  interests 
constitutionahty  of  the  statute,  stated  are  in  conflict  in  any  degree,  the  oppos- 
the  miestions  before  the  court  to  be  ing  considerations  should  be  balanced 
as  follows :  First,  can  the  legislature  in  against  each  other,  and  each  should 
the  exercise  of  the  police  power  limit  be  made  to  yield  reasonably  to  those 
the   height   of  buildings  in  cities  so  upon  the  other  side.     The  value  of 
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height  as  materially  to  exclude  sunshine,  light,  and  air^  and  thus 
aflfect  the  public  health,  and  they  might  also  increase  the  danger 
to  persons  and  property  from  fire.  These  and  other  matters  in 
which  the  extreme  height  of  buildings  may  affect  the  public  interests 
seem  to  us  to  be  sufficient  to  justify  the  exercise  of  the  police  power 
in  this  respect,  and  the  general  competency  of  the  legislature  under 
the  police  power  to  regulate  the  height  of  buildings  in  cities  does 
not  appear  to  us  to  be  opt»n  to  any  serious  question. 

§  697.  Regnlation  of  Signs  and  Bill-Boards.  —  The  prohibition 
of  the  erection  and  mainienance  of  signs  and  bill-boards  vnthin  the 
limits  of  private  property  for  purely  aesthetic  reasons,  and  without 
reference  to  the  safety  or  welfare  of  the  inhabitants,  has  been  held  to 
be  a  substantial  appropriation  of  that  property,  which  the  legislature 
cannot  make  without  compensation  to  the  owner.  Therefore,  the 
legislature  cannot  authorize  municipal  corporations  to  prohibit  by 
ordinance  the  construction  of  bill-boards  and  signs  for  advertising 
upon  such  property.*    But  it  is  within  the  power  of  the  legislature 

land   and   the   demand   for  space   in  and  regubtions  for  the  purpose  must 

those    parts    of    Boston     where     the  be  reasonably  directed  to  an  acoom- 

ereater  part  of  the  buildings  are  used  plishment  of  the  objects  in  which  the 

for  purposes  of  business  or  commerce  constitutional     authority     rests,    and 

is  such  as  to  call  for  buildings  of  greater  must  have  a  real  substantial  relation 

height  than  are  needed  in  those  parts  to  the  public  purposes  which  the  gov- 

of  the  city  wliere  the  greater  part  of  emment  can  accomplish, 

the  buildings  are  used  for  residential  ^  Chicago  v.  Gurniing  System,  214 

purposes.     It  was    therefore    reason-  111.  628,  aff'g  114  111.  App.  377;    Bill 

able  to  provide  in  the  statute  that  Posting  Sign  Co.  v.  Atlantic  City,  71 

building  might  be  erected  to  a  greater  N.  J.  L.  72;    Passaic  v.  PatereoQ  Bill 

height  in  the  former  parts  of  the  city  Posting  &c.  Co.,  72  N.  J.  L.  285,  rev'g 

than  in  the  latter,  even  if  some  of  the  71  N.  J.  L.  75;    People  v.  Green,  85 

streets    in    the    former   are    narrower  N.   Y.   App.   Div.   400;    Crawford  v. 

than  those  in  the  latter.    The  general  Topeka,  51  Kan.  756;   Commonwealth 

subject  is  one  that  calls  for  a  careful  v.   Boston  Adv.  Co.,   188  Mass.  348: 

consideration    of    conditions    existing  Bryan  v.  Chester,  212   Pa.  259.    See 

in   different   places.      In   manv   cities  supra^  §§  695,  696,  also  Mr.  Larremore's 

there  would  be  no  danger  of  the  erec-  article,  30  Harvard  Law  Review  (Nov- 

tion  of  high  buildings  in  such  locali-  ember,  1906),  p.  35.    By  statute  park 

ties  and  of  such  a  number  as  to  affect  commissioners  nad  authority  to  "make 

materially  the  public  health  or  safety,  such  reasonable  rules   and  regulations 

and  no  statutory  restrictions  arc  neces-  respecting  the  display  of  signs,  postexs, 

sary.    Such  restrictions  in  this  country  or  advertisements  in  or  near  to  and 

are  of  very  recent  origin,  and  they  are  visible  from"  parks  in  their  care  "as 

still    uncommon.      Unless   they   place  they  may  deem  necessary  for  preserviiu' 

the  limited  height  at  an  extreme  point,  the  objects  for  which  such  paria  weA 

beyond  which  hardly  any  one  would  parkways    are  established  and  main- 

ever  wish  to  go,  they  should  be  imposed  tained.       A  rule  having  bec^  adopted 

only  in  reference  to  the  uses  for  which  forbidding  the  maintenance  of  busmesB 

the  real  estate  probably  will  be  needed,  si^ns  so  near  a  parkway  as  to  be  plainly 

and  the  manner  in  which  the  land  is  visible  to  the  naked  eye  of  penoDsin 

laid   out,  and  the  nature  of  the   ap-  the  parkway,  the  court  held   that  it 

proaches  to  it.''     But  the  court  fur-  was   unreasonable  and  void,  because 

ther  pointed  out   that   statutes,  rules  it  amounted  to  a  taking  of  property 
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to  authorize  the  city  authorities  to  regvlate  boards  erected  for  the  pur- 
pose of  bill  posting,  so  far  as  the  regulation  is  necessary  to  the  wel- 

for  public  use  without  compensation,  of  which  was  to  prohibit  the  placing 
Ckunmon wealth   r.    Boston   Adv.   Co.,  upon  any  fence  or  other  structure  of  any 
188   Mass.*  348.      Barker ,  J.,   pointed  advertisement   or   advertising  devices 
out  that  the  education  of  youth  was  intended  for  advertisement  in,  about, 
a  public  purpose  of  the  highest  kind,  or  upon   any   vacant   or  unimproved 
yet  no  one  would   contend  that  the  land  fronting  upon  or  adjacent  to  any 
State  could  take  a  man's  land  for  a  public  park,  &c.,  "until  a  description 
school-house   without   just   compensa-  or  drawing  of  the  same  shall  be  filed 
tion,  and  adclpd:   "  If  the  police  power  with  the  commissioners  of  public  parks, 
technically  so  called  will  not  justify  approved  by  them,  and  a  permit  in 
a   taking   of   property    without   com-  wnting  issued   therefor."     The  court 
pensation   to  promote   the  education  considered  that  the  rule  or  ordinance 
of  youth,  it  cannot  justify  such  a  tak-  so  adopted    pursuant  to  the  statute 
ing    for    the    promotion    of    merely  was  in  effect  an  attempt  to  appro- 
ssthetic  purposes.     Therefore,  if  the  priate  or  control  the  use  of  private 
rules   of   the   commission   amount  to  property  without  regard  to  the  public 
a  taking  of  property^  as  no  compensa-  nealth  or  welfare;   that  it  was  an  ap- 
tion  is  Provided ,  they  cannot  be  held  propriation  of  private  property  which 
vsJid.     The  plain  and  intended  pur-  could  onlv  be  made  by  due  process  of 
pose  of  the  rule  is  to  prohibit  the  use  law,    and    upon    just    compensation; 
of  Land  near  public  parks  and  park-  and  that  the  rule  or  ordinance  was 
ways  for  advertising.    This  has  come  beyond  the  power  of  the  legislature 
to  be  an  ordinary  and  remunerative  to  authorize  or  the  commissioners  of 
use    of    lands    near   lar;^ely    travelled  public  parks  to  enact.     /n^oAam,  J., 
streets,  parkways,  public  parks,  rail-  said:    "It  is  not  claimed  that  these 
roads,  and  other  places  freq^uented  in  advertisements  affected  the  health  or 
numbers  by  the  public.  It  is  as  nat-  welfare  of  the  community.    They  were 
ural  a  use  of  such  lands  as  is  the  use  not    dangerous    to    pedestrians    using 
of  store-fronts  and  show-windows  for  the  streets;    did  not  in  any  respect 
the  display  of  goods  kept  for  sale,  or  interfere  with  the  public  parks,  places, 
for  other  modes  of  advertising.      It  streets,  or  avenues;  created  no  con- 
resembles  the  placing  of  advertising  dition  which  would  justify  the  inter- 
pages  on  each  side  of  the  literary  por-  ference  of  the  police  power  of  the  State, 
tion  of  a  periodical,  or  the  placing  in  but  prevented  a  use  of  private  property 
street  cars  or  railway  stations  of  ad-  by  tne  owners  unless  such  use  was  ap- 
vertisements  disconnnected   with  the  proved  by  the  park  department.     I 
business  of  transportation.     All  these  suppose  it  would  not  be  claimed  that 
at  present   are   usual,  common,  and  the  legislature  would  have  power  to 
prontable  uses  of  property,  of  which  provide  that  no  building  of  any  kind 
every    one   sees    daily    numerous    in-  should  be  erected  upon  such  property, 
stances."  The  provision  of  the  Constitution  that 
In  People  v.  Green,  85  N.  Y.  App.  private  property  shall   not  be  taken 
Div.    400,   a   statute   authorized   the  for  pubhc  use  without  compensation 
department   of   parks   of   New   York  certainly  prohibits  the  legislature  from 
aiy  to  regulate  and   determine  the  interfering    with    the    use    of   private 
height  and  character  of  all  fences  in  property  by  its  owner,  unless  such  use 
and  about  all  vacant  or  unimproved  would  justify  the  interference  by  the 
lands  fronting  upon  or  adjacent  to  all  State  under  what  is  called  the  police 
public  parks,  Ac.,  and  to  regulate  and  power.     But  the  placing  of  a  fence 
control   the   exhibition    of    advertise-  upon  private  property  upon  which  is 
ments  thereon  or  structures  intended  displayed   an    advertisement    is    cer- 
for  advertisement  or  the  exhibition  of  tainly  no  more  subject  to  the  police 
advertisements  upon  any  lands  front-  power  of  the  State  than  would  be  the 
ing   upon   the   public   parks,  squares,  placing  upon  the  property  of  a  shop, 
and  places  in  the  city.     The  depart-  nouse,  or  other  structure.     The  pro- 
ment  was  also  authorized  to  enforce  hibition  of  such  a  use  of  the  property 
obedience  to  such  ordinances  or  rules  does  not  come  within  any  of  the  defim- 
by  suitable  penalties.    The  park  board  tions  of  the  police  power  to  which  our 
adqpted  a  nile  or  ordinance,  the  effect  attention  has  been  called.    While  the 
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fare  of  the  inhabitants  of  the  city,  or  the  safety  of  persons  passing 
along  its  streets.*  Signs  and  bill-boards  may  be  erected  in  such  a 
manner  as  to  be  dangerous  to  the  public  by  falling  or  being  blown 
down,  or  constructed  of  such  materials  and  dimensions  as  to  be  dan- 
gerous, or  placed  upon  buildhigs  or  other  structures  in  such  a  manner 
as  to  endanger  the  life  and  limb  of  the  citizen,  or  erecte<l  within  the 
fire  limits  in  such  proximity  to  buildings  as  to  increase  the  danger 
of  loss  by  fire,  or  have  printed  or  displayeci  on  them  obscene  char- 
acters tending  to  demoralize  and  injure  the  public  morals.  If  lx>ards 
are  erected  in  violation  of  these  public  rights  or  interests,  and  of 
others  which  might  be  mentioned,  ample  power  may  be  conferred 
by  statute  to  regulate  them,  pro\ided  such  regidations  are  reas«)nably 

legislature     might     proliibit     such     a  imposing   a    penalty   for    maintaining 

structure  as  would  expose  those  using  such   signs.      St.    Louis    v,    St.  Louis 

the  parks  or  streets  to  danger,  or  pre-  Theatre  Co.,  202  Mo.  690.    The  word 

vent  the  exhibit-s  of  immoral  adver-  ''structures"   in   an   ordinance  which 

tisements  or  pictures,   or  the  use  of  provides    that    '*  before    the    erection, 

property  in  a  way  that  would  endanger  construction,    or    alteration     of    any 

the  health  of  the  community,  it  has  building  or  part  of  any  building,  struc- 

no  power  to  prevent  the   owners   of  ture^  or  part  of  any  structure,  or  wall," 

private  property  ^uJjacent  to  a  public  the   oi^'ner,  &c.,  shall   file   plans  and 

park    from    using    their    property    to  specifications,  and  shall   not   proceed 

advertise  what  they  or  otiiers  have  with   the  work   until   the  plans  and 

to  sell  so  long  as  the  public  health  or  specifications  have  been  approved  by 

welfare    is    not    affected;     and    being  the    commissioner    of    buildings,    in- 

without  power  to   prohibit,  they  are  eludes  "sky  signs"  erected  on  the  top 

without  power  to  require  the  consent  of  a  building  for  advertising  purposes, 

of  any  public  officer  oefore  the  prop-  Matter  of  >iew  York,  122  N.  Y.  App. 

erty  can  be  used  for  that  purpose.    If  Div.  741;   City  of  New  York  r.  Wine- 

this  ordinance  were  enforced,  no  owner  burgh  Adv.  Co.,   122  N.  Y.  App.  Div. 

of  a  house  could  plac«  upon  It  a  notice  748. 

that  it  was  for  rent  or  for  sale  ^^ithout        When   a  statute   or  ordinance  le- 

the  consent  of  the  park  board.     No  auires  the  approval  of   the   building 

person  keeping  a  shop  upon  any  street  department  to  any  structure  or  erec- 

adjacent  to  the  park  could  piace  his  tion  in  such  language  as  to  include 

name  upon  the  front  of  the  Duilding,  therein    ''sky-signs"    on    buildings,  a 

or  an  advertisement  of  the  business  person  who  has  erected  or  who  pro- 

that  he  carried  on,  without  the  con-  poses  to  erect  a  sky-ingn  and  who  has 

sent  of  the  department.     It  seems  to  not  applied  for  or  procured  a  pennit 

me  that  this  Ls  an  attempt  to  appro-  from  the  building  aepartment,  is  not 

priate  private  property  for  public  use  in   a   position   to   attack   the   oonsti- 

without    compensation    and    without  tutionality  of  a  provision  of  the  statute 

due   process   of   law.   and    prohibited  or   ordinance   limiting   the   height  of 

by  section  6  of  article  1  of  the  Con-  sky-signs-  when  erected  wholly  on  pri- 

stitution."  vate  property.     He  must   first  either 

*  St.  Louis  V.  St.  Louis  Theatre  Co.,  procure  the  permit  or  apply  therefor, 

202  Mo.  090;    Rochester  v.  West,  164  and  if  the  permit  be  refused  because 

N.  Y.  510,  afif'g  29  N.  Y.  App.  Div.  the    proposed    sky-sign    exceeds    the 

125;     Crawford   v.   Topeka,   51    Kan.  height    prescribed    by    ordinance,   he 

756.     The  fact  that  at  a  time  when  must  api)ly  for  mandamus  to  compel 

there    was    no    ordinance    proliibiting  the  permit  to  be  issued  notwithstand- 

it,  a  property  owner  erected  an  illu-  ing   the   limitation.      Matter  of  New 

minatcd    sign    projecting    more    than  York,  122  N.  Y.  App.  Div.  741;  City 

eighteen  inches  over  the  street,  does  of  New  York  v.  Wmeburgh  AdT.  06., 

not  prevent  conviction  for  a  violation  122  N.  Y.  App.  Div.  748. 
of  an  ordinance  subsequently  adopted 
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necessary  for  the  protection  of  the  public  health,  morals,  or  safety. 
Nor  will  the  fact  that  such  structures  are  placed  upon  private  prop- 
erty, and  not  on  the  public  streets,  protect  those  owning  or  using 
them  against  such  reasonable  regulations/ 

A  legislative  delegation  of  authority  to  enact  ordinances  and  by- 
laws regulating  the  erection  of  signs  and  bill-boards  may  l>e  made 
by  any  general  delegation  of  power  to  enact  ordinances  for  police 
purposes.  Authority  to  enact  such  ordinances  is  conferred  by  charter 
power  to  pass  ordinances,  **  to  regulate  the  police  of  the  city  and  to 
pass  and  enforce  all  necessary  police  ordinances,"  ^  or  to  pass  ordi- 
nances for  the  good  government  of  the  city  and  the  preservation  of 
peace  and  good  order,*  or  to  enact  ordinances  to  prevent  and  abate 
nuisances/  The  power  to  regulate  the  construction  and  maintenance 
of  signs  and  bill-boards  is  also,  by  necessary  impUcation,  conferred 
by  charter  authority  to  license  and  regulate  bill-posters  and  bill 
distributors  and  sign  advertising.  The  power  to  regulate  means  to 
govern  by,  or  subject  to,  certain  rules  or  restrictions;  it  implies  a 
power  of  restriction  and  restraint  not  only  as  to  the  manner  of  con- 
ducting a  specified  business,  but  also  as  to  the  erection  in  or  upon 
which  the  business  i^  to  be  conducted/  But  power  to  regulate  signs 
and  bill-boards  by  ordinance  conferred  on  a  municipal  corporation 
must  be  exercised  in  a  reasonable  manner,  and  if  the  pur{X)rt  or 
eflFect  of  the  ordinance  is  to  so  unreasonably  restrict  or  interfere  with 
the  use  and  enjoyment  of  private  property  as  to  prevent  the  erection 
of  any  signs  or  bill-boards  thereon,  or  to  deprive  the  owner  of  the 
use  or  enjoyment  of  any  substantial  portion  of  it,  the  ordinance  will 
be  invalid  as  unreasonable/    An  6rdinance  which  prohibits  the  erec- 

*  Chicago  V.  Gunning  System,  214  city  cannot  enforce  by  injunction  an 
111.628,  afiPg  114  111.  App.  377.  In  this  ordinance  prohibiting  the  posting  of 
case  the  court  also  says  that  the  erec-  advertising  bills  in  the  city  \iithout  a 
Uon  of  signs  and  bill-I>oards  on  private  permit,  umess  the  complamt  contains 
property  may  be  regulated  for  the  alleviations  tending  to  show  that  the 
purpose  of  preventing  obstruction  of  business,  as  conducted,  is  a  nuisance, 
the  view  of  railroad  crossings  which  Mt.  Vernon  v.  Seeley,  74  N.  Y.  App. 
endanger  life  by  accident.  But  qiuBre  Div.  50.  But  the  legislature  may  con- 
wfa«»ther  this  view  of  the  court  may  fer  upon  the  city  by  express  enactment 
not  require  qualification.  the  n^ht  to  this  remedjr.     New  York 

*  Chicago  V.  Gunning  Sjrstem,  214  v,  Wmeburgh  Advertising  Co.,  122 
ni.  628,  aflF'g  114  HI.  App.  377;  In  re  N.  Y.  App.  Div.  748.  See  Index, 
Wilshire,  103  Fed.  Rep.  620.  Equity;  Injunction. 

*  Gunning  System  v.  Buffalo,  75  •  Chicago  v.  Gunning  System,  214 
N.  Y.  App.  Div.  31.  111.  628,  aff'g  114  111.  App.  377;  Passaic 

*  Whitmire  &  Filbrick  Co.  v,  Buf-  v,  Paterson  Bill  Posting,  &c.  Co.,  72 
Wo,  118  Fed.  Rep.  773;  Chicago  v.  N.  J.  L.285,rev'g71  N.  J.  L.  75;  Craw- 
Gunning  System,  214  111.  628,  aff'g  ford  v.  Topeka,  51  Kan.  756.  A  city 
114  111.  App.  577.  ordinance  requiring  that  signs  or  bill- 

*  Rochester  v.  West,  164  N.  Y.  boards  shall  be  constructed  not  less 
510,  aff'g  29  N.  Y.  App.  Div.  125.    A  than  10  feet  from  the  street  line  is  a 
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tion  of  signs  and  bill-boards  without  the  permission  of  the  coinnioo 
council  and  which  requires  every  applicant  for  permission  to  erect 
such  bill-boards  to  give  notice  to  the  owners  and  occupants  of  the 
adjacent  houses  and  lots,  has  been  sustained  as  a  reasonable  exer- 
cise of  the  power  to  regulate.*  Similarly,  ordinances  restricting  the 
height  of  signs  and  bill-boards  within  reasonable  limits  unless  per- 
mission be  given  by  the  common  council  to  erect  bill-boards  exceed- 
ing the  restricted  height,  have  been  sustained  as  a  valid  exercise  of  the 
powers  conferred  upon  the  common  council.' 

regulation  not  reasonably  necessary  for  as  to  the  thickly  settled  and  well  built 

the  public  safety  and  cannot  be  justi-  parts  of  the  citv,  it  might  be  UDrea- 

fied    as  _an    exercise    of    the    ]x>lice  sonable  as  to  thinly  settled  and  ud- 

tbe  or- 
tax  of 

_.__._       _  fifty  cents  per  square  foot.    Tliia  license 

reauires  signs  and   bill-boards  to  be  tax^  if  imposed  upon  the  bill4x)ards 

"placed   at   such    distance    from    the  maintainca  by  the  plaintiff,  amounted 

public  street  or  sidewalk  as  shall  ex-  to  $200,000  per  year,  while  the  grosi 

cred  by  at  least  5  feet  the  iieight  of  such  income  of  the  plaintiff  from  its  bill- 

bill-board    or   structure"    and    which  boards   only   amounted    to    $72,000. 

does  not  have  any  reference  to  the  It  was  held  that  the  license  tax  wai 

manner  of  constructing  the  bill-board  unreasonable,  prohibitive  in  ita  tcrais, 

or  the  safety  or  welfare  of  the  public  unjust,  and  oppressive,  and  tberrfore 

is  unreasonable.    Crawford  v.  Topeka,  void. 

51  Kan.  756.     In  Chicago  v.  Gunning  A    city   ordinance    providing   that 

System,  214  111.  (>28,  aff'^  114  111.  App.  "no  person  shall  place  or  cany,  or 

377,  the  court  iiad  before  it  an  elaborate  cause  to  be  placed  or  carried,  on  any 

ordinance,     which     placed     numerous  sidewalk  any  show-board,  placard,  or 

restrictions  upon  tlie  erection  of  signs  sign  for  the  purpose  of  there  dispiajr- 

and   bill-boards.     This   ordinance   re-  ing  the  same,"  is  reasonable  and  vafid 

quired  bill-boards  to  be  made  of  sheet  as  a  regulation  of  the  use  of  the  city 

or   ji^lvanized    iron   or   other   incom-  streets.    Commonwealth  v.  McCaffeity, 

bustible   material;    that   they   should  145  Mass.  384.    A  store  sign  overtuaiQ- 

not  exceed  100  square  feet;   that  they  ing  tlie  sidewalk  may  be  removed  l^ 

should  be  located  at  least  25  feet  from  the  city  authorities  under  their  police 

the  front  of  the  lot;   tliat  they  should  powers  and  incidentally  to  their  cx- 

not  exceed  10  f(H?t  in  height;   that  the  press  powers,  where  such  sign  amounti 

base  should  be  three  feet  above  the  to  an  obstruction  "  hindering,  detayin^ 

street  level  or  above  the  ground  when  or  endangering"  the  use  of  the  side- 

the  grade  of  the  street   was  not  es-  walk.    State  v.  Higgs,  126  N.  Car.  1014. 

tabhshed ;  that  no  bill-board  should  be  Ordinance  making  it  a  misdemeanor 

erected  within  five  feet  of  any  other  to  erect  or  maintain  any  sign  extending 

bill-board;    and  that  each   bill-board  over  the  sidewalk  more  than  18  tndkei 

should  have  indcfjcndcnt  supports.    In  held  to  be  reasonable  and  valid.     St 

addition,  it  was  provided  tluit  no  bill-  Louis  v.  St.  Louis  Theatre  Co.,  202  Ma 

boards   should    be   erected   on    boule-  690. 

vanis,  or  public  drives,  or  in  streets  *  Rochester  v.  West,  164  N.  Y.  510, 

thrce-fourtlis  of  which  were    devoted  aff'g  29  N.  Y.  App.  Div.  125;  Gunning 

to     private     residences,    without     the  System  v.  Buffalo,  75  N.  Y.  App.  Div. 

written    consent    of   throe-fourths    of  31. 

the   owners   thereon.     Tlie   ordinance  '  Whitmier  &  Filbrick  Co.  v,  Buf- 

applied   to  bill-lwards   in   every   part  falo,   118   Fed.   Rep.   773   (biU-boanfa 

of  the  city,  remote  and  thinly  settled,  more  than  7  feet  in  height);   GunniiiK 

as  well  as  thickly  settled  and  devoted  System  v.  Buffalo,  75  N.  Y.  App.  Div. 

to  business  purpases.    The  court  held  31    (bill-boards  more  than  7  feet  in 

that  the  ordinance  was  unreasonable  and  height.)   In   In  re  Wilshire,  1(^  Fed. 

void,  and  in  so  holding  it  said  that  Rep.  620,  the  ordinance  contained  aa 

while  an  ordinance  might  be  reasonable  absolute  prohibition  of  the  eiectioD 
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§  698.  BefiHilAtion  of  Tenement  Houses.  —  Tenement  houses  as 
popularly  known^  and  also  as  defined  by  statute/  have  been  regarded 
as  a  distinct  class  of  buildings,  susceptible  of  and  requiring  reguUUion 
by  virtue  of  the  police  power.^  It  is  therefore  within  the  power  of 
the  legislature,  either  directly  by  statute  or  by  authority  conferred 

of  any  bill-boards  exceeding  6  feet  in  27  N.  Y.  App.  Div.  282;  s.  c.  71  N.  Y. 
height.  The  court  adopted  the  view  App.  Div.  616,  modified  177  N.  Y. 
that  it  was  impossible  to  say  that  this  293 ;  Sonn  v,  Heilbeig,  38  N.  Y.  App. 
ordinance  was  so  unreasonable  as  to  Div.  515;  White  v.  Collins  Building, 
justifv  judicial  interference,  and  it  Ac.  Co.,  82  N.  Y.  App.  Div.  1;  Boyd 
therefore  declined  to  adjudge  the  or-  v.  Kerwin,  15  N.  Y.  Supp.  721;  McClure 
dinance  to  be  void.  v.  Leaycraft,  183  N.  Y.  36;    Marx  v. 

"  Definition:  By  the  New  York  Brogan,  188  N.  Y.  431,  rev'g  111  N.  Y. 
Tenement  House  Act  (Laws,  1901,  App.  Div.  480.  As  to  the  meaning  of 
chap.  334),  '*  A  tenement  house  is  any  the  term  tenement  kouses  when  used  in 
house  or  building  or  portion  thereof,  statutes,  see  also  Young  v,  Boston, 
which  is  rented,  leased,  let,  or  hired  104  Mass.  95;  Rose  v.  lUng,  49  Ohio 
out  to  be  occupied,  or  is  occupied  as    St.  213,  227. 

the  home  or  residence  of  three  families  '  In  Matter  of  Paul,  94  N.  Y.  497, 
or  more,  living  independently  of  each  505,  Where  a  collateral  Question  was 
other  and  doing  their  cooking  upon  involved,  Firvch^  J.,  who  uetivered  the 
the  premises,  or  by  more  than  two  opinion  of  the  court,  said:  '* These 
families  upon  any  floor  so  living  and  houses,  as  a  known  and  distinct  cUiss, 
cooking,  but  having  a  common  right  are  recognized  and  defined  by  law. 
in  the  halls,  stairways,  yards,  water-  They  are  apt  to  be  iU- ventilated,  un- 
closets,  privies,  or  some  of  them.''  An  clean,  and  packed  full  of  inmates,  and 
act  for  the  regulation  of  tenement  and  to  become  centres  or  radiating  points 
lodging  houses  in  the  cities  of  New  of  contagious  disease.  As  such  they 
York  and  Brooklyn  was  enacted  in  might  be  the  proper  subjects  of  sani- 
1867  (Laws,  1867,  chap.  908),  by  tary  regulation  m  the  interest  of 
which  tenement  houses  were  defined  public  health."  In  New  York  Health 
substantially  as  above.  The  same  Department  v.  Trinity  Church,  145 
definition  is  to  be  found  in  the  Cliarter  N.  Y.  32,  where  the  validity  of  an  ex- 
of  New  York  City  of  1882  (Laws,  ercise  of  the  police  powers  was  directly 
1882,  chap.  410,  §  666).  involved,     Peckham,     J.,     said     with 

The  exercise  of  the  police  F>ower  reference  to  the  evils  incident  to  tene- 
in  New  York  CJity  has  been  confined  meni  houses:  *'The  tenement  hoiise  in 
to  tenement  houses  as  defined  by  tlie  New  York  is  a  subject  of  very  great 
statute.  The  statutory  definition  is  thought  to  the  residents  of  that  city, 
different  from  the  popular  conception  The  numbers  of  people  that  live  in 
of  the  term,  and  in  covenants  and  re-  such  houses,  their  size,  their  ventila- 
strictions  in  deeds  prohibiting  the  tion,  their  cleanliness,  their  liability 
erection  of  tenement  houses  these  to  fires,  the  exposure  of  their  occu- 
words  have  been  construed  to  mean  pants  to  contagious  diseases,  and  the 
dweUings  for  the  poorer  classes  occu-  consequent  spread  of  the  contagion 
pied  by  three  fanulies  or  more  in  through  the  city  and  the  country,  the 
crowded  parts  of  cities.  See  Kitchiug  tendencies  to  immorality  and  crime 
'v.  Brown,  180  N.  Y.  414,  modifying  where  there  b  very  close  packing  of 
92  App.  Div.  160,  where  Werner,  J.,  human  beings  of  the  lower  order  in 
refers  to  the  le^lation  on  the  subject  intelligence  and  morals,  all  these  are 
and  to  the  philanthropic  movements  subjects  which  must  arouse  the  atten- 
for  tenement-house  reform  in  New  tion  of  the  legislator  and  which  it  be- 
York  City,  and  points  oiit  the  difference  hooves  him  to  see  to  in  order  that 
between  **  tenement  houses,^*  *^  flats/*  and  such  laws  are  enacted  as  shall  directly 
** apartment  houses."  See  also  on  the  tend  to  the  improvement  of  the  health, 
subiect  of  what  are  tenement  houses  safety,  and  morals  of  the  men  ana 
within  the  meaning  of  restrictive  cove-  women  that  are  to  be  foimd  in  such 
nants,  Musgrave  v,  Sherwood,  53  How.  houses." 
Pr.   (N.   Y.)  311;    Levy  v,  Schreyer, 
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upon  municipal  corporations,  to  enact  rules  and  ordinances  to 
regulaJte  the  manner  of  constructing  these  buildings  for  the  purpose 
of  promoting  the  health  and  safety  of  the  inhabitants.  It  is  not  a 
valid  objection  to  the  exercise  of  this  power  that  the  expense  of 
making  changes  in  such  buildings  is  imposed  upon  the  owner,  so 
long  as  the  object  of  the  law  is  without  doubt  the  promotion  or  the 
protection  of  the  health  of  the  inmates  of  these  houses,  or  the  pres- 
ervation of  the  houses  themselves,  and  consequently  much  other 
property,  against  loss  or  destruction  by  fire,  and  so  long  as  the 
alterations  or  changes  can  be  effected  at  a  reasonable  cost  to  the 
owner.* 

By  virtue  of  the  power  to  regulate  these  houses,  the  legislature 
may  require  that  tenement  houses  previously  erected  shall  be  fut- 
nished  by  the  owners  with  water,  when  they  shall  be  directed  so  to  do 
by  the  board  of  health  or  other  local  authority,  in  sufficient  quantity 
at  one  or  more  places  on  each  floor  occupied  or  maintained  to  be 
occupied  by  one  or  more  families.  This  is  a  proper  exercise  of  the 
police  power  of  the  State  in  regard  to  the  public  health  and  as  a 
protection  against  fire.'     It  is   also  a  proper   and   constitutional 

^  In  New  York  Health  Department  buildings  violate  the  constltutioDftl 
V.  Trinity  Church,  145  N.  Y.  32,  50,  provisions  against  taking  private  prop- 
Peckham,  J.,  said  with  reference  to  the  erty  for  public  uses  without  just  oom- 
obligation  placed  upon  owners  to  make  pcnsation.  Tenement  House  Dcpt.  v. 
altercUions  and  improvements  in  tene-  Mocschen,  179  N.  Y.  325,  8.  c.  9  N.  Y. 
ment  houses:  "We  feel  that  we  ought  App.  Div.  526;  90  N.  Y.  App.  Div. 
to  inspect  with  very  great  care  any  605,  aff'd,  203  U.  S.  583. 
law  with  regard  to  tenement  houses  *  In  New  York  HeEilth  Dept.  v. 
in  New  York  and  to  hesitate  before  Trinity  Church,  145  N.  Y.  32,  48, 
declaring  any  such  law  invalid  so  long  Peckham^  J.,  said:  "We  think  the 
as  it  seems  to  tend  plainly  in  the  di-  act  is  valid  as  an  exercise  of  the  pdioe 
rection  we  have  spoken  of  and  to  be  power  with  respect  to  the  public  health 
reasonable  in  its  provisions.  If  we  can  and  also  with  respect  to  the  pubUe 
see  that  the  object  of  this  law  is  with-  safety  regard' ng  nres  and  their  ex- 
out  doubt  the  promotion  or  the  pro-  tinguishment.  We  cannot  say  as  a 
tection  of  the  health  of  the  inmates  of  legal  proposition  that  it  tends  only  to 
these  houses,  or  the  preservation  of  the  convenience  of  the  tenants  in  re- 
thc  houses  themselves,  and  conse-  gard  to  their  use  of  water.  We  cannot 
quently  much  other  property  from  say  that  it  has  no  fair,  and  plain,  and 
loss  or  destruction  by  fire,  and  if  the  direct  tendency  towards  the  promo- 
act  can  be  enforced  at  a  reasonable  tion  of  the  public  health,  or  tov^'aids 
cost  to  the  owner,  then,  in  our  opinion,  the  more  speedy  extinguishment  of 
it  ought  to  be  sustained.  We  ocliove  fires  in  crowded  tenement  houses. 
this  statute  fulfils  these  conditions.''  That  the  free  use  of  water,  espedallT 

The  fact  that  a  statute  regulating  during    the    summer    months,    tends 

and  affecting  tenement  houses  is  ap-  towards  the  healthful  condition  of  the 

plicahle  only  to  cities  of  the  first  class  body  by  reason  of  the  increaaed  deao- 

and  to  tenement  houses  only,  docs  not  liness  occasioned  by  such  use,  there 

make    it    unconstitutional    under    the  can  'be    no    reasonable    doubt.     The 

provision  of  the   Federal  Constitution  supply  of  water  to  the  public  in  a  dty 

that  no  State  shall  deny  to  any  person  has  become  not  only  a  luxury,  but  an 

within  its  jurisdiction  the  equal  pro-  absolute    necessity    for    the    mainte- 

tection  of  tne  laws,  nor  does  the  act  by  nance  of  the  public  health  and  aafe^. 

reason   of  its  application  to  existing  .  .  .  The  wat«r  is   brought  into  tbe 
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exercise  of  the  police  power  of  the  State  for  the  protection  of  the 
public  health  to  require  by  statute  that  all  school  sinks,  privy  vaidis, 
&c.,  in  existing  tenement  houses  in  cities  be  removed  and  replaced  by 
individvxd  vrntef-closets} 

But  this  power  is  not  without  limit.     It  must  be  exercised  reasona- 

dty  80  that  it  may  be  used  in  every  police  power.  Arms  v.  Ayer,  192  111. 
house  and  building  within  its  limits.  601;  Wiley  v.  Mulledy,  78  N.  Y.  310; 
and  although  we  may,  and  indeed  Pauley  v.  Steam  Gauge  &  L.  Co.,  131 
must,  admit  that  no  health  law  could  N.  Y.  90,  rev'g  61  Hun  (N.  Y.),  254; 
practically  be  enforced  which  should  Rose  v.  King,  49  Ohio  St.  213;  Cincin- 
provide  that  every  individual  inhabi-  nati  v.  Stcinkamp,  54  Ohio  St.  284; 
tant  of  the  tenement  houses  should  Schott  v.  Harvey,  105  Pa.  222;  Keely 
use  the  water,  yet  we  think  that  it  is  v.  O'Conner,  106  Pa.  321;  Sewell  v. 
perfectly  clear  that  facilities  for  the  Moore,  166  Pa.  570.  Such  a  statute 
use  of  the  water  will  almost  neces-  is  not  unconstitutional  as  a  delegation 
sarily  be  followed  by  its  actual  use  of  legislative  power  because  it  refers  to 
in  laiger  quantities  and  more  f re-  the  discretion  of  the  factory  inspector  the 
quently  than  would  be  the  case  with-  number,  location,  material,  and  con- 
out  such  facilities,  and  to  the  great  struction  of  the  fire  escapes.  Arms  v. 
benefit  of  the  health  of  the  inhabi-  Ayer,  192  III.  601.  For  instances  of 
tants  of  such  houses.  Those  occu-  ordinances  requiring  fire  escapes  on 
pants  require  it  more  even  than  their  buildings,  see  Schmalzried  v.  White, 
more  favored  brethren  living  in  airy,  97  Tenn.  36;  Weeks  v.  McNulty,  101 
larger,   more  spacious  and  luxurious  Tenn.  495. 

apartments.  Their  health  is  a  matter  of  ^  Tenement  House  Dept.  v.  Moe- 
grave  public  concern.  The  legislature  schen,  179  N.  Y.  325;  s.  c.  89  N.  Y. 
cannot  in  practice  enforce  a  law  so  as  to  App.  Div.  526;  90  N.  Y.  App.  Div. 
make  a  man  wash  himself;  but  when  605,  afT'd  203  U.  S.  583.  In  Common- 
it  provides  facilities  therefor,  it  has  wealth  v,  Roberts,  155  Mass.  281,  a 
taken  a  long  step  towards  the  accom-  statute  requiring  that  certain  buildings 
plishment  oi  that  object.  Dirt,  filth,  in  Boston  situated  on  a  street  in  which 
oastiness  in  general,  are  great  pro-  there  was  a  sewer  should  have  loater- 
moters  of  disease.  That  tliey  breed  closets  connected  therewith  and  no 
pestilence  and  contagion,  sickness  and  cesspools  or  privies  was  held  to  be  a 
death,  cannot  be  successfully  denied,  constitutional  exercise  of  the  police 
.  .  .  That  opportunities,  conveniences  power.  In  Harrington  v.  Providence 
for  the  use  of  water  in  these  tenement  Board  of  Aldermen,  20  R.  I.  233,  a 
houses  will  unquestionably  tend  statute  providing  for  the  drainage  of 
towards  and  be  followed  by  more  land  into  sewers  and  directing  the  re- 
cleanly  living  on  the  part  of  tne  occu-  moval  of  privy  vaults  was  also  upheld 
pants  of  those  houses  cannot,  it  seems  as  a  constitutional  exercise  of  the  police 
to  me,  admit  of  any  real  doubt;  and  power.  Ordinance  prohibiting  the 
if  so,  then  the  law  which  provides  at  maintenance  of  any  privy  vault  within 
a  reasonable  cost  for  the  furnishing  twenty-five  feet  of  any  door  or  window 
of  such  facilities  is  plainly  and  honestly  of  any  residence  and  declaring  the 
a  health  law."  same  a  nuisance,  held  to  be  reasonable. 
Fire  escapes.  At  common  law  there  Cartwright  v,  Cohoes,  39  N.  Y.  App. 
is  no  obligation  on  the  owner  of  build-  Div.  69. 

ings  to  put  fire  escapes  upon  them  for  In  Tenement  House  Dept.  v.  Moe- 

the  protection  of  tenants  or  other  per-  schen,  179  N.  Y.  325;    s.  c.  89  App. 

sons  therein.      Arms  v.  Ayer,  192  111.  Div.  526;  90  App.  Div.  603,  it  appeared 

601;  Jones  v.  Granite  Mills,  126  Mass.  that  the  cost  of  removing  school  sinks 

84;    Keith  v.  Granite  Mills,  126  Mass.  and     constructing    individual    water- 

90;   Pauley  v.  Steam  Gauge  &  L.  Co.,  closets  in  the  case  of  a  tenement  house 

131  N.  Y.  90.  rev'g  61  Hun  (N.  Y.).  valued  at  $16,500  amounted  to  from 

254;  Schmalzried  V.White,  97  Tenn.  36.  $750  to  $2800.     It  was  held  that  this 

Statutory  provisions  requiring  fire  es-  cost  did  not  affect  the  constitutionality 

capes  on  factories,  tenement  houses,  and  of    the   act    as   to  the  owner  of  the 

otner  buildings  of  a  like  nature,  are  a  property. 
wdid  and  constitutional  exercise  of  the 
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bly  with  reference  to  the  nature  and  cost  of  the  improvement  and 
without  imposing  an  undue  burden  upon  the  owners.' 

§  699  (380).  Markets,  and  of  the. Power  to  establiah  and  regulate. 
—  The  States,  under  their  poHce  power,  may  delegate  to  municipal 
corp>orations  the  avthoriiy  to  establiah^  or  authorize  the  e^tablisk" 
merit  of  markets;  and  it  is  competent  to  such  corporations,  under 
proper  grants  of  power,  to  enact  ordinances  forbidding  sales  and 
purchases  of  marketable  articles,  except  at  designated  market-places.' 
The  extent  of  the  power  possessed  by  a  particular  corporation  de- 
pends upon  its  charter.  In  England,  the  regulation  of  markets  by 
by-laws  has  long  been  exercised,  and  such  by-laws  are  sustained  as 
being  reasonable,  and  conducive  to  the  health  and  good  govemmeot 
of  the  municipality.'    In  this  country  the  practice  is  almost  uni- 

*  In  New  York  Health  Dept.  v.  venting  a  manifest  e\il;  laiger  ones 
Trinity  Church,  145  N.  Y.  32,  Peck-  could  not  be  except  by  the  exerdae  of 
ham,  J.,  pointed  out  that  under  this  the  right  of  eminent  domain.'" 
legislation  the  owners  of  the  buildings  ^  Ex  parte  Byrd,  S4  Ala.  17;  Heniy 
could  not  be  compelled  to  furnish  each  v.  Macon,  91  Ga.  268;^  State  v.  Namias, 
room  with  all  the  modem  conven-  49  La.  An.  618,  citing  text;  New 
ienccs  found  in  a  well-appointed  hotel.  Orieans  v.  Faber,  105  La.  208,  213, 
Reasonable  provision  for  the  health  citing  text;  Crowley  v.  Rucker,  107 
and  safety  of  the  inhabitants  of  the  La.  213;  State  v.  McMahon,  62  Minn, 
tenement  house  and  the  welfare  of  the  110.  See  also  State  r.  Davidson,  50 
community  is  the  test.  Simple  con-  La.  An.  1297.  Under  the  police  power 
veniencc  will  not  authorize  the  passage  it  Ls  competent  for  the  le^lature  to 
of  this  kind  of  legislation,  and  on  this  prohibit  private  markets  within  a  lea- 
subject  he  said  (p.  42):  "These  ex-  sonable  designated  distance  of  the  pub- 
actions  must  be  regarded  as  legal  so  lie  market.  New  Orleans  v.  Stamml, 
long  as  they  bear  equally  upon  all  27  La.  An.  417;  Natal  v.  Louisiana,  139 
members  of  the  same  class  and  their  U.  S.  621 ;  New  Orleans  r.  Kientx,  52 
cost  does  not  exceed  what  may  be  La.  An.  950;  New  Orieans  v.  Graffina, 
termed  one  of  the  conditions  upon  52  La.  An.  1082.  Where  an  ordinanoe 
which  individual  property  is  held.  It  fixes  reasonable  market  hours,  it  is  not 
must  not  be  an  unreasonable  exaction  invalid  because  the  statute  authoriziog 
either  witli  reference  to  its  nature  or  to  it  prohibits  sales  elsewhere  than  in  the 
its  cost.  .  .  .  The  difference  between  city  market  without  any  express  limi- 
what  is  and  what  w  not  reasonable  fre-  tation  as  to  time  or  hours.  Heniy  r. 
quently  constitutes  the  dividing  line  be-  Macon,  91  Ga.  268.  Power  to  estab- 
tween  a  valid  and  a  void  enactment  by  lish  and  re^plate  markets  authorises 
the  legislature  in  the  exercise  of  its  police  the  prohibition  under  penalty  of  the 
power.  In  commenting  on  the  differ-  retail  sale  of  meat  at  any  other  place 
ence  in  any  given  case  which  would  on  the  sidewalk  or  street  appouted 
render  an  act  valid  or  otherwise,  Mr.  for  market-places  except  upon  the 
Justice  Iloltnes  in  Hideout  v.  Knox,  stalls  erected  for  the  purpose.  Keek 
148  Mass.  368,  372,  said:  'It  may  be  v.  Cincinnati,  6  Ohio  Dec.  97. 
said  that  the  difference  is  only  one  of  '  Pierce  v.  Bartram,  Cowp.  270; 
degree;  most  differences  are,  when  Player  r.  Jenkins,  1  Sid.  284;  Bex  v. 
nicely  analyzed.  At  any  rate,  differ-  Cottrell,  1  B.  &  Aid.  67.  See  also 
ence  of  degree  is  one  of  tfie  distinctions  Mosley  v.  Walker,  7  Bam.  &  Cr.  40; 
by  which  the  right  of  the  legislature  Macclesfield  v,  Pedley,  4  Bam.  A  AdoL 
to  exercise  police  power  is  determined.  397;  Grant  on  Corp.,  166,  as  to  ex- 
Some  small  limitations  of  previously  elusive  privileges  in  England  as  to 
existing  rights  incident  to  property  markets  and  market  tolls.  Defmititm: 
may  be  imposed  for  the  sake  of  pre-  A  market    is   a   franchise   or  liberty 
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versal  on  the  part  of  the  legislature  to  confer  upon  the  municipal 
agencies  more  or  less  authority  with  respect  to  markets  and  market- 
places, and  such  grants  are  not  so  strictly  construed  as  those  which 
invest  the  corporation  with  powers  of  a  more  extraordinary  or  un- 
usual character;  at  least  such  is  the  case  unless  a  monopoly  in  favor 
of  private  individuals  is  sought  to  be  sustained,  against  which  the 
courts  strongly  lean.^ 

§700  (381).  Power  to  build  and  establish  Markets.  —  Incorpo- 
rated cities  and  towns  may  have  the  power  to  build  market-houses 
without  an  express  grant.  Thus  it  has  been  held  that  a  town  having 
authority  "  to  make  by-laws  for  managing  and  ordering  its  prudeiiticd 
affairs"  has  power  —  the  court  looking  somewhat  to  usage  and 
custom  to  ascertain  what  subjects  of  common  interest  are  embraced 
under  the  term  ** prudential*^  —  to  appropriate  money  for  the  erection 

derived  from  the  crown,  by  grant,  or  lation  of  the  market.     Burlington  v. 

prescription  which  presupposes  a  grant.  Dankwardt,  73  Iowa,  170. 
2  Black.  Com.  37.    "  It  is  a  designated         *  Wartman  v.  Philadelphia,  33  Pa. 

place  in  a  town  or  city  to  which  all  per-  St.  202,  209 ;    LeClaire  v.  Davenport, 

sons  can  repair  who  wish  to  buy  or  sell  13  Iowa,  210;   Wliite  v.  Kent,  11  Ohio 

articles  there  exposed  for  sale."     Per  St.  550;    St.  John  v.  M^yor,  &c.  of 

Breese,  J.,  Caldwell  v.  Alton,  33  III.  416.  New  York,  6  Duer  (N.  Y.),  315;   Ash 

"A  municipo/ marA;e^  consists:  1.  In  v.  People,  11  Mich.  347;  St.  Louis  v, 
a  plcu:e  for  sale  of  provisions  and  arti-  Jackson,  25  Mo.  37;  St.  Louis  v.  Weber, 
cles  of  daily  consumption.  2.  Con-  44  Mo.  547 ;  Nightingale,  In  re,  1 1  Pick, 
venient  fixtures.  3.  A  ^stem  of  police  (Mass.)  168;  Cougot  v.  New  Orleans,  16 
regulations,  fixing  market  hours,  mak-  La.  An.  21;  Buffalo  v,  Webster,  10 
ing  provisions  for  lighting,  watching,  Wend.  (N.  Y.)  100;  Yates  v.  Mil- 
cleaning,  detecting  false  weights  and  waukee,  12  Wis.  752;  Bethune  v. 
unwholesome  food,  and  other  arrange-  Hughes,  28  Ga.  560;  distinguished, 
ments  calculated  to  facilitate  the.  inter-  Badkins  v.  Robinson,  53  Ga.  613; 
course  and  insure  the  honesty  of  buyer  Ketchum  v.  Buffalo,  14  N.  Y.  356; 
and  seller.  4.  Proper  officers  to  pre-  Municipality  No.  1  v.  Cutting,  4  La.  An. 
serve  order  and  enforce  obedience  to  335;  New  Orleans  v.  Guillotte,  12  La. 
the  rules."  Per  Lane,  C.  J.,  Cincinnati  An.  818  (corporate  partnership  with 
V,  Buckingham,  10  Ohio,  257.  See  individuals) ;  State  v.  Lieber,  1 1  Iowa, 
further  as  to  the  deAnitian  of  a  market,  407 ;  Dubuque  v.  Miller,  1 1  Iowa,  583 ; 
Jacksonville  v.  Ledwith,  26  Fla.  163,  Morano  v.  New  Orleans,  2  La.  217;  St. 
189.  Paul  V.  Colter,  12  Minn.  41;  Atlanta 

Under  power  "to  regulate  the  sale  v.  Wliite,  33  Ga.  229;  Jacksonville  v, 
of  meats,  fish,  and  vegetables,"  the  Ledwith,  26  Fla.  163;  Blanchard  v. 
city  council  may,  by  ordinance,  pro-  Ivers,  40Fla.  117;  State  v.  Sarradat,  46 
hibit  the  sale  thereof  outside  of  the  pub-  La.  An.  700 ;  State  v.  Namias,  49  La.  An.  « 
lie  markeU  without  a  license.  Buffalo  618;  Statev.  McMahon,62Minn.  110. 
V.  Hill,  79  N.  Y.  App.  Div.  402.  Under  The  power  to  establish  and  regulate 
a  similar  power  sales  may  be  confined  to  markets,  like  most  other  municipal 
the  public  markets  established  under  a  powers,  is  a  continuing  one,  and  mar- 
grant  of  power  to  establish  and  regu-  kets  once  established  may  be  aban- 
uite  markets.  Jacksonville  v.  Ledwith,  doned  or  changed  at  the  pleasure  of  the 
26  Fla.  163;  Blanchard  v.  Ivers,  40  corporation,  and  the  taxpayers  or 
Fla.  117.  But  under  its  power  to  es-  property  owners  cannot  restrain  the 
tablish  and  regulate  markets,  the  city  action  or  determination  of  the  council 
cannot  forbid  the  peddling  of  meat  in  entrusted  by  the  charter  with  the  exer- 
tbe  streets,  until  it  has  established  a  cise  of  the  power.  Gall  v.  Cincinnati, 
meat  market,  and  then  only  as  a  regu-  18  Ohio  St.  563. 
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of  a  market-house,  and  to  raise  the  amount  by  taxation.  This  power, 
it  was  admitted,  more  clearly  exbts  in  the  case  of  large  towns  aod 
populous  villages.^ 

§  701  (382).  Power,  to  esUbUsh  and  regulate  Marketi.  —  Power 
conferred  upon  a  municipality  "to  establish  and  regulate  markets" 
authorizes,  as  a  necessary  incident,  the  purchase  of  ground  upon 
which  to  erect  a  market  building.'  If  the  title  to  land  purchased  for 
the  erection  of  a  market-house  be  taken  by  the  municipal  corporation 
in  fee,  no  length  of  use  of  the  same  for  a  market  will  dedicate  it  for 
market  purposes ;  and  the  markets  may  be  abandoned  or  changed  at 
the  will  of  the  council,  and  the  land  thus  acquired  and  held  be  sold.' 
It  is  incident  to  the  general  power  to  build  a  market  to  determine 
upon  the  form,  dimensions,  and  style  of  the  edifice,  and  therefore  to 
employ  an  architect  to  prepare  plans,  specifications,  &c.^ 

§  702  (383).  Limitation  of  such  Power.  —  But  power  to  a  muni- 
cipal corp>oration  to  establish  markets  and  build  market-houses 
w4Il  not  give  the  authority  to  build  them  on  a  public  street.    Such 

^  Spaulding  v.  Lowell,  23  Pick.  Cooper  v.  Detroit,  42  Mich.  584 ;  Jack- 
(Mass.)  71.  If  the  real  and  principal  sonville  v.  Led^-ith,  26  Fla.  1^.  Coo- 
object  is  the  building  of  a  market-  stniction  of  market-grants  in  England, 
house,  the  appropriation  of  a  portion  Where  according  to  the  ^rant  of  a  mar- 
of  the  building  for  other  purposes,  as  ket  it  was  to  be  held  m  a  town,  the 
the  holding  of  courts,  does  not  render  grantee  might  from  time  to  time  remove 
the  erection  of  tlie  building  illegal.  If,  the  place  for  holding  it  according  to  the 
however,  the  building  of  the  market-  convenience  of  the  inhabitants  for  the 
house  is  merely  colorable,  that  is,  done  time  being.  Dixon  v.  Robinson,  3  Mod. 
for  the  purpose  of  accomplishing  dis-  108;  Curwen  y.  Salkeld,  3  East,  538; 
tinct  and  unauthorized  objects,  it  King  v,  Cotterill,  1  B.  &  Al.  67;  Wort- 
would,  says  Chief  Justice  Shaw,  prob-  ley  v.  Nottingham  Local  Board.  21 
ablv  be  treated  as  an  abuse  of  power  L.  T.  N.  s.  582.  And  this  applies,  al- 
and a  nullity.  lb.  Power  ''to  appoint  though  the  limits  of  the  town  be  atter- 
markot-places  and  to  regulate  the  wards  extended  and  the  market  ea- 
samc''  was  held,  in  connection  with  a  tablished  within  the  extended  limits, 
general  welfare  clause,  to  authorize  Mayor,  &c.  of  Dorchester  r.  Ensor, 
the  corporation  to  build  a  market-  L.  R.  4  Ex.  335.  But  this  is  subject 
house.  Smith  v.  Newbem,  70  N.  Car.  to  the  rights  of  any  person  owning 
14.  property  adioining  the  site  of  the  old 

*  Ketchum  v.  Buffalo,  14  N.  Y.  356;  market.    Ellis  v.  Corporation  of  Bridg- 

17N.  Y.  449;  Caldwell  v.  Alton,  33  111.  north,   4    L.  T.   n.  s.     112;    Bigg^s 

416;    Jacksonville  v.  Ledvvith,  26  Fla.  Mun.  Manual  (Canada,  1900),  p.  718 

163,  192,  citing  text.    It  is  immaterial  et  seg. 

whether  this  power  is  conferred  in  ex-         *  Peterson  v.   Mayor,   Ac.   of  New 

press  or  direct  tenns,  or  given  only  as  York,  17  N.  Y.  449.    His  unauthoriaed 

part  of  the  power  to  make  by-laws,  employment  by  a  connmittee  is  ratified 

onlinances,    <xc.      Per   Seiden,    J.,    in  by  a  resolution  of  the  council  passed 

Ketchum  r.  Buffalo,  14  N.  Y.  356.  362.  with  notice  of  the  facts,  adopting  hif 

Purchase  of  land  for  market.     People  plans,  drawings,  &c.,  and  be  may  le- 

V.  Lowber,  2^  Barb.  (N.  Y.)  65;  s.  c.  cover  of  the  ci  y   for  the  labor  aiKl 

more  fully,  7  Abb.   (N.  Y.)  Pr.  158;  service  of  preparing  them.     Ih.;  State 

Gale  V.  Kalamazoo,  23  Mich.  344.  v.  Dubarry,  46  La.  An.  33  (proaciibing 

^  Gall  r.  Cincinnati,  18  Ohio  St.  563;  dimensions  of  private  market). 
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erections  are  nuisances,  though  made  by  the  corporation,  because 
the  street,  and  the  entire  street,  is  for  the  use  of  tHe  whole  people. 
They  are  nuisances  when  built  upon  the  streets,  although  sufficient 
space  be  left  for  the  passage  of  vehicles  and  persons.  Such  erections 
may,  it  seems,  be  legalized  by  an  express  act  of  the  legislature. 
But  unless  so  legalized,  a  nuisance  erected  and  maintained  by  a 
public  corporation  may  be  proceeded  against,  criminally  or  other- 
wise, the  same  as  if  erected  by  private  persons.* 

§  703  (384).  Power  over  Markets  under  General  Welfare  Olause. 
—  Every  municipal  corporation  which  has  power  to  make  by-laws 
and  establish  ordinances  to  promote  the  general  welfare  and  preserve 
the  peace  of  a  town  or  city  may  fix  the  time  or  places  of  holding  public 
markets  for  the  sale  of  food,  and  make  such  other  regulations  concern- 
ing them  as  may  conduce  to  the  public  interest.'  The  right  to  estab- 
lish a  market  includes  the  right  to  abandon  it,  or  shift  it  to  another 
place  when  the  public  convenience  demands  it;  and  of  this  the 
council  is  the  judge.' 

§  704  (385).  Nature  of  Power  to  establish  aiid  regulate.  —  A  city 
corporation  was  invested  by  its  charter  with  power  "  to  erect  market- 
houses,  to  establish  markets  and  market-places,  and  to  provide  for 
the  government  and  regulation  thereof,"  and  it  was  at  first  decided, 
and  in  the  author's  judgment  properly  decided,  by  the  Supreme 
Court  of  the  State,  that  this  did  not  authorize  the  corporation  to 
pass  an  ordinance  delegating  to  an  individual  the  right  to  erect 
market-houses,  and  to  charge  rent  for  the  use  of  the  stalls  therein, 
reserving  to  itself  no  power  to  control  the  same,  itnd  that  the  cor- 
poration could  not  compel  persons  to  go  to  such  markets ;  but  sub- 
sequently this  ruling  was  reversed,  and  it  was  held  that  such  an 
ordinance  was  valid,  and  that  the  city  had  the  power  to  authorize 
the  erection  of  market-houses  by  an  individual,  and  to  declare  the 
same  a  public  market,  and  to  covenant  to  protect  the  owner  in  the 

*  Wartman  v,  Philadelphia,  33  Pa.  Higgins  v.    Princeton    (injunction   re- 

St.  202,  210;    St.  John  v.  New  York,  fused),  4  Halsted  Ch.  309,  320. 
3  Bosw.  (N.  Y.)  483;   State  v.  Mobile,        •  Per  Black,  C.  J.,  Wartman  v.  Phila- 

5  Port.  (Ala.)  279;   (Commonwealth  v.  delphia,  33  Pa.  St.  202,  209.    Note  his    ^ 

Rush,  14  Pa.  St.  186;   (Commonwealth  observations  in  this  case  upon  the  ne- 

V.  Bowman,  3  Pa.  St.  203 ;   McDonald  cessity  and  convenience  of  markets, 
r.  Newark,  42  N.   J.   Eq.    136.     See        •  lb.;    Jacksonville  v.  Ledwith,  26 

chapter  on  Streets,  post.     Under  the  Fla.    163.     ''The     right    to    establish 

Constitution  of  New  Jersey,  the  legis-  markets  is  a  branch  of  the  sovereign 

lature  cannot  authorize  a  market  in  power,  and  the  right  to  regulate  them  is 

the  public  streets  without  providing  necessarily    a     power     of     municipal 

compensation  to  adjoining  lot  owners,  police.''    Per  Eustes,  C.  J.,  Municipality 

State  V.  Laverack,  34  N.  J.  Law,  201 ;  No.  1  v.  Cutting,  4  La.  An.  335. 
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exclusive  privilege  thereof ;  and  that  the  city  was  liable  for  failuig 
to  protect  him  by  the  passage  of  the  requisite  ordinances,  he  having, 
on  the  faith  of  the  ordinance,  erected  an  expensive  market-house.^ 

§  705  (386).  Oonstruction  of  Special  Powers  in  Relation  to  Mir- 
kets.  —  Power  to  make  *' by-laws  relative  to  the  public  mar- 
kets/' &c.,  while  it  would  not  authorize  a  corporation  entirely  to 
prohibit  the  sale  of  meats,  &c.,  within  its  limits,  because  this  would 
be  in  general  restraint  of  trade,  will  nevertheless  authorize  a  by-law 
forbidding  the  hawking  about  or  selling  by  retail  meats,  &c.,  except 

'  Le  Claire  v.  Davenport,  13  Iowa,  vidua!  or  corporation,  concedinff  in 
210;  overruling  Davenport  v.  Kelly,  7  consideration  of  such  building,  and  the 
Iowa,  102.  It  may  be  suggested  that  use  of  part  of  the  same,  exclusive  roar- 
the  right  to  pass  such  an  ordinance,  ket  privileges  in  such  city,  with  right 
and  the  liabilit}r  for  failing  to  pass  to  lease  stalls,  collect  rents,  and  ex- 
others^  may  admit,  at  least,  of  fair  de-  emption  from  taxes  for  twenty-one 
bate,  m  view  of  the  surrender  by  the  years ;  but  a  purchaser  at  a  sale  under 
city  of  its  charter  powers,  and  its  ina-  a  judgment  against  the  owner  takM 
bility  in  law  to  make  binding  contracts  only  the  right  of  the  owner  bound  by 
with  reference  to  the  future  exe^rcise  of  the  judgment,  but  this  will  not  afifect 
its  legislative  autliority.  Tlie' sound-  the  rights  of  the  city  to  use  of  the 
ncss  of  this  suggestion  is  confirmed  by  rooms  contracted  for,  of  which  it  had 
the  decision  in  Gale  v.  Kalamazoo,  23  possession.  Palestine  v,  Barnes,  50 
Mich.  344;  pont^  chap,  xxxii.     In  the  Tex.  539. 

Kelly  case,  supra  ^  the  point  was  de-        As  to  duty  of  corporation  where  th?y 

cided,  and  is  not  overruled,  that  the  sell  or  farm  out  an  exclusive  privilege  to 

charter  power   to   establish   markets,  vend  articles,  to  enforce  ordinances  de- 

&c.,  conferred   upon   tlie  council  the  signed  to  proUnst  the  privilege.     La 

authority  to  prolubit  the  exposing  and  Rosa  v.  New  Orieans,  4  La.  24;  Roaa 

ofTcring   for  sale   meat   in   any   other  v.  Same,  1   La.  126;    New  Orieans  v. 

places  tlian  those  the  ordinance  desig-  Peyroux,  6  Martin,  n.  s.   (La.)  155; 

nated.     Ash  v.  People,  11  Mich.  347;  Gnflfon  v.  New  Orieans,  5  Martin,  N.  a. 

ILitch  V.  Pendergast,  15  Md.  251.     .  (La.)   279.     City  corporation  cannot 

A  city  in  granting  a  license  and  sell-  agree  to  abdicate  its  legislative  poweif 
ing  to  a  party  the  right  to  occupy  a  in  relation  to  markets,  nor  contract  to 
stall  in  the  market  does  not  impliedly  create  a  monopoly.  Gale  v.  Kalama- 
contract  to  protect  the  lessee  from  com-  zoo,  23  Mich.  344;  antef  f  6^  See 
petition  by  unlicensed  persons ;  nor  can  Index,  Delegation  of  Power;  Monopth- 
such  a  contract  be  implied  against  the  lies.  In  its  common-law  sense  the  tCTm 
corporation  from  the  existence  of  an  monopoly  is  not  predicable  of  a  thins 
ordinance  proliibiting  the  same;  and  which  is  not  of  common  right.  Lora 
the  failure  of  the  officers  of  the  corpora-  CJoke  defined  a  monopoly  to  be:  "An 
tion,  though  wilful,  to  enforce  the  ordi-  exclusive  right  granted  to  a  few  of 
uanc<3  against  unlicensed  sellers,  is  no  something  which  was  before  of  corn- 
defence  to  a  bond  given  by  the  lessee  mon  right  —  so  that  it  is  not  a  case  of 
for  the  payment  of  stall  rent.  Peck  v.  monopoly  if  the  subject  liad  not  the 
Austin,  22  Texas,  261.  Nor  does  a  city  common  right  or  liberty  before,  to  do 
owning  an<l  leasing  a  market-house  im-  the  act,  or  possess  or  enjoy  the  privilege 
pliedly  engti^e  or  covenant  that  it  will  or  franchise  granted  as  a  common 
not  exercise  its  power  to  estiiblish  right."  As  to  the  authority  of  a  mu- 
markets  by  erect in^;  other  market-  nicipal  corporation  having  the  power 
houses  and  leasing;  tliem  to  otliers;  if  to  regulate?  markets,  to  farm  them  aid 
it  does  so,  the  injury  to  tlie  first  lessees  provided  the  control  of  the  rataa 
is  damnum  absque  injuria.  Cougot  v.  charged  and  of  the  markets  is  reserved 
New  Orieans,  l(»  I^.  An.  21.  A  muni-  to  the  corporation,  see  New  Orieani  t» 
cipal  corporation  may  contract  for  Faber,  105  La.  208,  215. 
building  a  market-house  with  an  indi- 
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at  the  public  markets  and  within  certain  limits  a\)Out  the  same/ 
The  courts  differ  somewhat  in  their  construction  of  the  extent  of  the 
power  to  establish  and  regulate  markets,  as  will  be  seen  by  the  cases 
cited  in  the  note.* 

*  Buffalo  V.  Webster,  10  Wend,  than  the  market-place  during  market 
(N.  Y.)  100.  Chief  Justice  Savage  hours.  Bowling  Green  v.  Carson,  10 
affirms,  arauendo,  that  such  an  ordi-  Bush  (Ky.),  64.  So,  in  St.  Louis  v. 
nance  would  be  vahd  under  the  com-  Jackson,  25  Mo.  37,  where  it  appeared 
mon-law  power  of  corporations  to  make  tliat  the  city,  under  proper  authority, 
by-laws  lor  the  general  good  of  the  had  erected  a  public,  or  city,  market- 
corporation.  76.  Approving  Pierce  v,  house,  and  that  by  its  charter  it  had 
Bartram,  Cowp.  270;  following  Bush  power  also,  "to  regiZate,"  by  ordinance, 
V.  Scabury,  8  Johns.  (N.  Y.)  418,  and  the  sale  of  meats,  it  was  held  that  this 
distinguished  from  Dunliam  v.  Roches-  gave  the  city  authority  to  provide,  by 
ter,  5  Cow.  (N.  Y.)  462;  Shclton  v.  ordinance,  that  *' no  person,  not  a  lessee 
Mobile,  30  Ala.  540.  "The  fixing  the  of  a  stall  in  the  market,  shall  sell,  or 
place  and  times  at  which  markets  shall  offer  for  sale,  meat  in  less  quantities 
oe  held  and  kept  open,"  says  the  than  one  quarter."  The  court  con- 
Supreme  Court  of  New  York  in  Bush  v.  side  red  such  an  ordinance  as  reasonable, 
Seabury,  8  Johns.  (N.  Y.)  418,  "and  higlily  proper,  and  not  in  restraint  of 
the  prohibition  to  sell  at  other  places  trade,  and  not  embraced  in  the  reason- 
and  times,  are  among  the  most  ordi-  ing  in  the  case  of  Dunham  v.  Trustees 
naiy  r^ulations  of  a  city  or  town  police,  of  Rochester,  5  Cow.  (N.  Y.)  462;  8.  p. 
and  would  naturally  be  included  in  the  see  also  St.  Louis  v.  Weber,  44  Mo.  547 ; 
general  power  to  pass  by-laws  relative  Le  Claire  v.  Davenport,  13  Iowa,  210; 
to  the  public  markets.  If  the  corpora-  Davenport  v.  Kelly,  7  Iowa,  102,  cited 
tion  had  not  the  power  in  question,  it  supra,  §  704,  note;  Ash  v.  People,  11 
is  difficult  to  see  what  useful  purpose  Mich.  347. 

could  be  effected,  or  what  object  was         An  ordinance  under  legislative  au- 

intendcd,  by  the  grant  of  power  to  pass  thority  providing  for  the  establishment 

laws  *  relative  to  the  public  markets. ' "  and  regulation  of  markets  at  several 

It    is    clearly    com(x;tent    for    the  points  in  the  city  of  Mobile,  and  pro- 

legisl^iture  to  delegate  to  a  municipal  nibiting  the  sale  of  fresh  meats  outside 

corporation    power    to    establish    and  of  those  markets,  except  by  tenants  of 

regulate  public  markets,  even  though  the  market  stalls,  who  are  permitted 

the    exercise    of    such    power    should  to    hawk    about    t'  e    streets   after   8 

result  in  the  destruction  of  an  existing  o'clock  a.  m.  of  the  day,  was  held  valid ; 

and  long-established  business.   Ex  parte  and  a  green  grocer  who  long  previous 

Byrd,  84  Ala.  17.  to  and  at  the  time*  of  the  adoption  of 

•  Power  to  make  ordinances  con-  the  ordinance  had  been  engivgeu  in  sell- 
ceming  **  markets,  health,  and  good  ing  fresh  meat  from  his  store  was  con- 
order  of  the  town  authorizes  an  victed  of  a  violation  of  the  ordinance. 
ordinance  prohibiting  the  sale  of  The  validity  of  the  oixlinance  as  respects 
butcher's  meat  within  the  corporate  ** hawking  about  tlie  streets"  was  not 
limits,  except  at  the  public  market,  involved  in  the  case.  Ex  parte  Byrd, 
Winnsboro  V.  Smart,  11  Rich.  (S.  Car.)  84  Ala.  17.  But  in  Caldwell  v.  Alton, 
Law,  551.  It  seems  the  defenciant  was  33  111.  416,  where  the  city,  by  its  char- 
convicted,  though  he  sold  the  meat  ieT,ha.d  power  ^' to  establish  and  regulate 
inside  his  own  butcksmith  shop.  Such  markets,^'  and  under  the  power  passed 
ordinances  are  sustained,  says  tne  court,  an  ordinance  forbidding,  during  market 
on  the  ground  that  they  are  not  in  hours,  the  sale  of  vegetables  outside  the 
restraint  of  trade,  but  a  proper  regula-  limits  of  the  market,  it  was  held  that 
tion  of  it.  lb.  Legislative  power  to  a  the  city  could  not  restrain  a  regular 
city  "to  erect  market-houses,  establish  dealer  or  merchant  from  vending 
markets  and  market-places,  and  pro-  vegetables  at  his  place  of  business 
vide  for  the  government  and  regulation  outside  of  market  limits  during  any 
thereof,"  authorizes  an  ordinance  with  part  of  the  day,  such  a  restraint  of 
a  pecuniary  penalty,  providing  that  ti-ade  being  unreasonable.  The  court 
fresh  beef  sliall  not  be  sold  in  the  city  reviewed  many  of  the  cases  in  other 
less  than  by  the  quarter  at  any  other  States  on  this  subject,  and  were  of 
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§  706  (3S7).     Market  Stands  in  Streets.  —  In  a  well-considered 
case  in  Massachusetts  it  is  decided  that  a  city  corporation  has  the 

opinion  that  the  power  to  regulate  could  Tlie  nature  of  the  power  "to  estaUiah 

only  extend  to  tlie  market  limits,  and  public  markets/*  &c.,  is  very  satisfae- 

that  these  limits  could  not,  under  tliis  torily  discussed  by  Cnrndl^  J.,  in  St. 

power,  be  made  to  extend  throughout  Paul  r.  Tredeger,  supra  (25  ^linn.  248). 

the  city.     The  court  adliered   to  its  An  ordinance  regulating  the  kiUing  and 

views  in  a  subse({ucnt  cajse,  in  wliich  it  bleeding   of   meats    is   authorued  by 

was  held  tluit  i>ower  "to  erect  market-  power  to  regulate  butchers,  the  place 

houses,  establLsli  markets  and  market-  and  mode  of  selling,  and  to  pre\-eDt 

places,  and  provide  for  the  government  unlicensed    persons    from    actms   u 

and    regulation    thereof,"    does    not  butchers.    Brooklyn  r.  Cleves,  Hill  k 

authorize  tiie  council  of  a  large  and  Dcnio    (N.    Y.)    Suppl.    231.     Under 

growing  town  to  fix  upon  one  market-  power  to  regulate  the  vendiiig  of  meats, 

place,  and  prohibit  all  (x^rsons  at  all  a  conviction  under  an  ordinance  f(K^ 

hours  of  the  <iay  from  selling  fresh  bidding  the  sale  of  unwholesome  meats 

meats  elsewliere.     Such  an  ordinance  and  other  provisions  cannot  be  mu- 

was  regarded  as  unreasonable,  in  re-  tained  for  selling  putrid  e^^.  Rochester 

straint  of  trade,  and  tending  to  create  v.  llood,  liill  &  Denio  (N.  Y.)  Su{^ 

a  monop)oly.   It  was  admitted,  however,  146. 

that  if  the  ordinance  liad  fixed  a  reason-         By  the  Municipal  Act  of  Canada  the 

able  number  of  hours  each  day  in  which  council  may  pass  by-laws  "for  estab- 

the  proliibition  should  operate,  leaving  lishing  and  r^ulating  all  markets;  for 

persons  free  to  sell  outside  of  market  preventing  or  regulating  the  sale  hy 

nours,  it  would  probably  be  unobjec-  retail  in  the  public  streets  of  any  meat, 

tionable.      Bloomington   v.    Wahl,   46  vegetables,  fruit,  or  beverages;  forrpg- 

111.  489.    So,  in  Bethune  v.  Hujz^hes,  28  ulating  the  place  and  manner  of  Belling 

Ga.  560,  the  court,  leaning  against  ex-  and  weigldng  butcher's  meat,  fish,  hay, 

elusive  privileges,  held  tliat  power  by  straw,  fodder,  wood,  and  lumber,  oc. 

the    charter    to    the    corporation    *'to  Biggar's  Mun.  Manual  (Canada,  1900), 

establiah  arid  keev  up  a  public  market  p.  719.   The  following  cases,  digested  by 

in  the  city  for  tne  sale  of,"  &c,,  does  Mr.  Biggar,  show  the  judicial  coDstrue- 

not  confer  up>on  the  cit^  power  to  pass  tion  of  the  act. 

an  ordinance  prohibitmg  the  sale  of        The  power  under  the  act  is  to  regu- 

marketable  articles  elsewhere  than  at  late  all  markets  established,  apparently 

the  market-place.    Distinguished,  Bad-  including    those    established    by    the 

kins  V.  Robmson,  53  Ga.  613;  s.  p.  St.  Crown,   as  well   as   those   established 

Paul  V.   Laidlor,  2   Minn.    190;    com-  by  municipal  authority.    "Reguiatioa 

mentcd    on    and    disapproved    in    St.  must  of  necessity  incluue  the  appropria- 

Louis  V.  Weber.  44  Mo.  547 ;    see  St.  tion  of  one  or  more  parts  of  the  market 

Paul  V.  Colter,  12  Minn.  41.  for  one  purpose,  and  other  part  or  parts 

Charter  power  to  a  city,  "to  estab-  for  other  purposes;,  of  providing  that 

lish  pubhc  markets  and  other  public  free   passage  through  tne  market  be 

buildings,  and  make  rules  and  regula-  kept  open  for  ready  access  to  shops, 

tions  for  the  government  of  the  same,  stalls,  or  other  places  where  different 

to  appoint  suitable  officers  for  oversee-  commodities  are  exposed  for  sale.    Per 

ing  and  regulating  such  markets,  and  to  Draper,  C.  J.,  in  Kelly  v,  Toronto,  23 

restrain  all  persons  from  interrupting  Upper  Can.   Q.    B.   426."     A  by-law 

or  interfering  with  the  due  observance  enacting   "that   no  butcher  or  other 

of  such  rules  and    regulations,"  does  person  shall  cut  up  or  expose  for  sale 

not  confer  upon   its   common  council  any  fresh  meat  in  any  part  of  the  city 

authority  to  pass   an   ordinance   pro-  except  in  the  shops  and  stalls  in  the 

hibiting  "every   farmer,  gardener,  or  pubhc  markets,  or  at  such  places  as  the 

person    producing    vegetables"    from  Standing  Committee  on  Puolic  Blarketa 

selling  the  same  in  and  along  its  streets  may  appoint,"  was  held  good,    lb.   But 

^ithout    first     procuring    an    annual  a   by-law   enacting   "that   no  person 

license  from  the  city  a.itlioritics,  pay-  should  expose  for  sale  any  meat,  fish, 

ing  therefor  into  the  city  treasury  the  poultry,  eggs,  butter,  cheese,  grain,  hay, 
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clear  right  to  prohibit,  by  ordinance,  tJie  occupation  of  a  stand  for  the 
vending  of  commodities  in  the  streets.  It  may  thus  prohibit  not  only  its 
own  inhabitants,  but  others.  It  may  make  the  prohibition  absolute, 
or  it  may  make  it  conditional  on  obtaining  license  or  permission.  It  is 
in  the  nature  of  a  police  regulation,  and  does  not  violate  private 
rights  or  improperly  restrain  trade.^ 

§  707  (388).  Power  to  tax  Marketmen  must  be  plainly  conferred. 
—  But  authority  to  erect  a  market,  and  power  "  to  regulate  the 
general  police,"  and  "to  preserve  the  peace  and  good  order  of  the 
city,"  do  not  authorize  the  cor{X)ration  to  impose  a  tax  for  revenue 
purposes  upon  persons  occupying  market  stands  in  the  streets,  or 

within  the  town,  at  any  place  but  the  also  as  to  requisites  in  certain  respects 

public    market,    without    having   first  of  complaints  for  the  violation  of  such 

paid  the  market  fee  thereon  as  therein  an  ordinance,  and  as  to  what  acts  will 

provided,  except  all  hides  and  skins  be  deemed  to  be  violations.     To  the 

from     animals    slaughtered     by     the  same  effect,  Tomlin  v.  Cape  May,  63 

licensed    butcher   of   the   corporation.  N.  J.  L.  429,  432,  citing  text. 

holding  a  stall  in  the  market,"  was  held  In  Louisiana,  on  the  other  hand,  an 

bad.      Fennel!   v,   Guelph,    In  re,   24  ordinance  imposing  a  tax  upon  every 

Upper  Can.  Q.  B.  238.     Also,  'Hhat  load  of  supplies  carried  to  the  public 

meat,  fish,  poultry^  egqs,  cheese^  grain,  xnarkets  by  persons  not  occupying  stalls 

hay,  straw,  cord-wood,  shingles,  lum-  in  the  markets,  was  held  to  be  void  as 

ber,  flour,  uxmI,  meal,  vegetables,  or  fruit  being  a  tax  for  revenue  and  not  in  the 

(except  wild  fruit),  should  not  be  ex-  exercise  of  the  pohce  power.    State  v. 

posed  for  sale  within  the  municipalitv,  Blaser,  36  La.  An.  363.     See  supra, 

except  in  the  market,  before  12  o'clock,  §  589,  note;  Shelton  v.  Mayor,  &c.,  of 

noon,"  was  held  bad  as  to  the  articles  Mobile,    30    Ala.    540;     Wartman    v. 

mentioned  in  italics.     lb.     See  In  re  Philadelphia,    33    Pa.    St.    202.      An 

Snell  and  Belleville,  30  Upper  Can.  Q.  ordinance  forbade  the    sale    of    frcsli 

B.  81 ;  Biggar's  Mun.  Manual  (Canada,  meats  except  by  persons  hcensed,  but 

1900),  719,  720.  and  cases.  contained  a  proviso  in  favor  of  fanners, 

^  Nightingale, /n  re,  11  Pick.  (Mass.)  authorizing  them   to  sell   meats,   the 

168.     In  tliis  case  the  ordinance  of  the  produce  of  their  own  farms.   The  evident 

city  (Boston)  provided  "tliat  no  in-  object  was  considered  to  be  to  protect 

habitant  of  the  city  of  Boston,  or  of  any  licensed  butchers,  and  at  the  same  time 

town  in  the  vicinity  thereof,  not  offering  to  allow  farmers  to  come  in  and  sell 

for  sale  the  produce  of  his  own  farm,  the  produce  of  their  own  farms.    It  was 

^c,  should,  without  the  permission  of  helcf  that  an  unlicensed  butcher  was  not 

the  clerk  of  Faneuil  Hall  market,  be  a  *' farmer"  within  the  meaning  of  the 

suffer^  to  occupy  any  stand  with  cart,  proviso,  although  the  meats  which  he 

sleigh,  or  otherwise,  for  the  purpose  of  sold  came  from  sheep  fattened  on  his 

vending  commodities  in  either  of  the  farm,  if  the  farm  was  only  a  convenient 

streets  mentioned  in  the  first  section  of  appendage  to  liis  business  as  a  butclicr. 

this  ordinance,"  &c.     It  was  objected  Rochester    v.    Pettinger,     17    Wend, 

against  this  ordinance  that  it  was  void :  (N.  Y.)  265;   St.  Paul  v.  Tredegcr,  25 

1.  Because  it  was  partial,  not  operating  Minn.  248,  cited  supra,  §  705,  note. 
upon  all  the  citizens  of  the  State  equally.  The  city  authorities  may  restrict  the  use 

2.  Because  it  was  uncertain,  the  term  of  the  streets  by  hucksters  and  others  to 
*' vicinity***    being     indefinite.       And,  certain    streets   and    certain    portions 

3.  Because  it  was  in  restraint  of  trade,  thereof,  for  the  preservation  of  the 
But  neither  of  these  objections  was  peace  and  health  of  the  city  and  the 
considered  tenable.  The  validity  of  proper  use  of  the  streets.  Tomlin  v. 
such  an  ordinance  was  again  affirmed  Uape  May,  63  N.  J.  L.  429,  approving 
by  the  same  court  in  Commonwealth  v,  text. 

luce,  9  Met.  (Mass.)  253.    See  this  case 
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selling  produce  therein.    Such  a  power  must  be  plainly  conferred 
or  it  will  not  be  held  to  e3dst.* 

§  708  (389).  Power  to  regulate  Markets  is  a  Police  Power.— 
The  right  to  regulate  markets  established  by  a  city  under  its  charter  is 
one  of  municipal  police.  The  city  authorities  may,  if  their  action  be 
not  unreasonable,  provide  what  articles  shall  or  shall  not  be  sold  at 
the  public  markets,  and  may  impose  penalties  on  those  who  violate 
their  ordinances.  They  may,  for  example,  prohibit  groceries  and 
oysters  from  being  sold  at  the  public  markets,  and  require  oysters, 
which  have  a  great  tendency  to  putrefaction,  to  be  sold  at  certain 
designated  stands,  and  prevent  their  being  sold  elsewhere.' 

§  709  (390).  Inspection  Ordinances.  —  A  municipal  corporation, 
says  Mr^  Willcock,  may  regulate  tJie  manner  of  carrying  on  trade 
within  a  municipality  so  far  as  to  prevent  monopolies  or  the  sale 
of  unfit  commodities,  and  to  insure  proper  conduct  in  those  who 
practise  it  within  their  jurisdiction.'  In  general,  it  may  be  said 
that  incorporated  cities  and  larger  towns  in  this  country  have  con- 
ferred upon  them  the  power  to  pass  ordinances  regulating,  to  a 
reasonable  extent,  the  mode  in  which  the  traffic  of  the  place  shall 
be  conducted ;  but  they  can  exercise  no  powers  in  this  respect  not 
conferred.*    Laws  requiring  articles  to  be  inspected  or  weighed  and 

»  Kip  V.  Patereon,  26  N.  J.  L.  298.        *  Nightingale,  In  re,  II  Pick.  (Ma») 

This  power,  it  was  said,  would  authorize  168;    Stokes  v.  New  York,  14  Wend. 

"the  renting  of  stalls  in  the  market-  (N.  Y.)  87;  Raleigh  v.  SomU,  1  Jcmes 

house,  and  perhaps  of  even  prohibiting  (N.  Car.)  Law,  49;  Chicago  v.  Quimby, 

sales  in  the  public  streets/'     lb.  per  38  111.  274;    Howe  v,  Norris,  12  Allea 

Elmer,  J.  (Mass.),  82;  Libby  v,  Downey,  5  Allen 

*  Municipality  No.  1  v.  Cutting,  4  (Mass.),  299;  Collins  v.  Louis\'ille,  2  B. 

La.  An.  335;    iVforano  v.  New  Orleans,  Mon.  (Ky.)  134.     See  also  Cliicago  v, 

2  La.  217.     Power  of  city  to  vacate  Burke,  226  111.  191;    Tomlin  r.  (}ape 

leases  and  stalls  in  public  market,  under  May,  63  N.  J.  L.  429,  432,  citing  text, 

ordinance     reserving    the    right,    see  Power  to  appoint  measurers  of  wood, 

Charleston    v.    (loldsmith,    2    Speers  and   affix  a  reasonable   allowance  to 

(S.  Car.)  Law,  428.     Occupant  of  city  them,  does  not  justify  the  imposition 

market  failing  to  pay  rent  in  advance,  of  a  tax  for  revenue.    lb.    The  legisla* 

according  to  contract,  held  a  tenant  at  ture  created  a  board  of  railroad  and 

will.    Dubuque  v.  Miller,  1 1  low^a,  583.  warehouse  commissioners  composed  of 

Control    over    tenants.      Woelpper   v.  three  persons,  appointed  by  the  gor- 

Philadelphia,    38    Pa.    St.    203.      An  emor  and  confirmed  by  t'  e  senate  for 

individual    may   constnict  a  building  the  term  of  two  years,  and  empowered 

for  market  purposes  only  on  a  square  them  to  fix  the  rate  of  chai^ges  for  the 

dedicated  by  the  town  for  market  pur-  inspection  of  grain  in  cities.    The  court 

poses  provided  the  building  does  not  sustained  this  legislation.     It  regarded 

interfere  witli  the  rights  of  others  to  the  board  as  a  ^uasi  public  corporation, 

use  it    for   such    purpases.      McRey-  and  held  that  it  waa  competent  for  the 

nolds  V.  Broussard,  18  Tex.  Civ.  App.  legislature  to  delegate  the  power  of 

409.  inspection  to  it.  instead  of  to  the  cor- 

»  Willc.  Corp.,  142,  pi.  332.  porate,authoritiesof  thedtyof  Qucago, 
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measured  before  being  sold  are  in  the  nature  of  police  regulations, 
and  are  valid  in  the  absence  of  special  constitutional  provisions. 

When  reasonable  in  their  nature,  they  are  not  regarded  as  being  in 
restraint  of  trade/ 

and  that  the  official  bond  of  such  in-  store  or  building,  not  a  place  licensed 

specter  was  a  valid  obligation  against  for  the  sale  of  provisions,  wherein  shall 

liini  and  his  sureties.    People  v.  Harper,  b^  sold  or  offered  for  sale  any  kind  of 

91   111.   357,   distinguishing  People   v,  merchandise,  shall  be  deemea  a  public 

Salomon,  51   111.  37,  and  other  cases  place,  and  no  article  shall  be  sold  until 

holding,  under  tlie  Constitution  of  Illi-  an  inspection  of  such  merchandise  shall 

nois,  that  local  and  municipal  taxation  be  made,  and  a  certificate  of  inspection 

can  only  be  imposed  by  the  local  "cor-  obtained,  and  authorizing  the  city  mar- 

porate  authorities/'  shall  to  report  articles  injurious  to  the 

*  Cooley,  Const.  Lim.  596;  Raleigh  health  ana  welfare  of  the  citizens,  or 
V.  Sorrell,  1  Jones  L.  (N.  Car.)  49,  supra;  which  are  a  fraud  upon  the  public,  held 
Stokes  V.  New  York,  14  Wend.  (N.  Y.)  not  to  be  authorized  by  power  *'to  reg- 
87,  supra;  Paige  v.  Fazackerly,  36  uLate  the  inspection,  weighing,  and 
Barb.  (N.  Y.)  392;  Mayor,  &c.  ot  New  measuring  of  brick,  lumber,  fire-wood, 
York  V.  Nichols,  4  Hill  (N.  Y.),  209.  coal,  or  any  article  of  merchandise," 
Compare  New  York  v.  Hyatt,  3  E.  D.  and  to  be  invalid  for  that  reason,  and 
Smith  (N.  Y.),  156;  Rogers  v.  Jones,  1  also  as  delegating  power  to  the  mar- 
Wend.  (N.  Y.)  237;  Yates  v.  Milwau-  sliall  to  determine  whether  articles  are 
kee,  12  Wis.  752;  Lamar  v.  Weidman,  injurious  to  the  public  welfare  or  health, 
57  Mo.  App.  507,  512,  citing  text.  or  a  fraud  upon  the  public.     Cairo  v. 

The  system  of  inspection  laws,  and  Coleman,  53  111.  App.  680. 
the  hosts  of  officers  which  they  en-  The  following  cases  are  referred  to  as 
gendered,  were  considered  by  the  con-  showing  the  solicitude  of  the  law  to  pre- 
stitutional  convention  of  New  York  to  serve  the  public  health;  but  in  this 
entail  annoyances  and  burdens  ui)on  country  the  power  of  municipal  corpo- 
the  community  sufficient  to  outweigh  rations  in  this  respect  depends  on  their 
any  benefits  resulting  from  them ;  and  charters  or  other  legislative  provision, 
the  Constitution  of  1846  (art.  V.  §  viii.)  Knowingly  to  expose  for  sale  in  a 
abolished  all  such  offices  and  forbade  public  market  meat  which  is  not  fit  for 
the  legislature  to  re-create  them,  in  this  human  food  is  indictable.  Regina  v, 
language:  "All  officers  for  the  weighing,  Stevenson,  3  F.  &  F.  106.  So  know- 
measunng,  culling,  or  inspecting  of  any  ingly  taking  unfit  meat  to  public  mar- 
merchandise,  produce,  manufacture,  or  ket  for  sale.  Queen  v.  Jarvis,  3  F. 
commodity  whatever,  are  hereby  abol-  &  F.  108.  But  in  either  event  the 
ished,  ana  no  such  offices  shall  here-  knowledge  of  the  unfitness  of  the  food 
after  be  created  by  law."  SeeTinkham  is  essential  to  the  creation  of  the  offence, 
r.  Tapscott,  17  N.  Y.  144,  147,  where  Regina  v,  Crawley,  3  F.  &  F.  109.  The 
the  origin,  scope,  and  purpose  of  this  offence  is  a  nuisance  at  common  law. 
provision  are  very  satisfactorily  dis-  Shillito  v.  Thompson,  L.  R.  1  Q.  B.  Div. 
cussed  by  Denio,  J.  In  Illinois,  it  is  112.  Each  single  act  of  exposure  of 
held  that  inspection  power  conferred  tainted  meat  is  a  distinct  offence.  Hart- 
upon  a  board  of  trade,  to  be  exercised  ley,  In  re,  31  L.  J.  M.  C.  232.  A  sales- 
w*hen  requested  by  its  members,  may  man  who  sells  in  a  public  market  meat 
co-exist  with  like  power  in  the  city  which  is  afterwards  found  to  be  unfit 
authorities,  to  be  exercised  in  all  cases  for  human  food,  but  which  he  has  no 
when  requested.  Chicago  v.  Quimby,  means  of  knowing  or  reason  to  suspect 
38  111.  274.  Statute  providing  for  in-  was  other  than  good  and  wholesome 
spection  of  fresh  meat  from  animals  meat,  is  not  liable  to  an  action  upon  an 
Slaughtered  one  hundred  miles  or  more  implied  warranty  or  for  money  had  and 
from  place  of  sale  held  void.  Brimmer  received.  Emmerton  v.  Mathews,  7 
V.  Rehman,  138  U.  S.  78.  Ordinance  H.  &  N.  586;  but  a  person  who  sends 
providing  for  the  inspection  of  oil  held  animals  destined  for  numan  food  to  a 
unreasonable  because  of  excessive  in-  public  market  for  sale  impliedly  repre- 
speeiian  fees.  Ford  v.  Standard  Oil  Co.,  sents  that  they  are,  so  far  as  he  knows, 
32  N.  Y.  App.  Div.  596.  not  infected  with  any  contagious  dia- 

An    ordinance   declaring  that  any  ease  dangerous  to  life  or  health. 
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§  710  (391).  Weighing.  —  Power  to  a  city  "to  regulate  the  pub- 
lic market,  and  to  pass  such  other  ordinances  as  shall  seem  meet  for 
the  improvement  and  good  government  of  the  city,"  authorizes  an 
ordinance  requiring  oats,  hay,  &c.,  to  be  weighed  hy  the  public  weigh- 
master  before  being  offered  for  sale,  and  imposing  a  penalty  for  its 
violation.* 

§  711  (392).  Same  Subject.  —  A  grant  to  the  common  council 
of  ''all  powers,  rights,  &c.,  incident  to  municipal  corporations  and 
necessary  to  the  proper  government  of  the  same,"  might  authorize  a 
city  to  prevejit  the  sale  of  bread  made  out  of  unwholesome  flour,  and, 
as  a  consequence,  to  provide  for  its  inspection,  but  it  would  not  give 
the  power  to  regulate  the  assize,  that  is,  the  weight  and  price  of 
bread,  for  the  latter  is  a  power  not  absolutely  necessary  for  the 
proper  government  of  a  city.  Power,  however,  to  a  city,  "to  re- 
late everything  which  relates  to  bakers,"  does  authorize  an  ordinance 
regulating  the  weight,  size,  and,  it  seems,  the  price,  of  bread,  and 
the  forfeiture  of  bread  illegally  baked;  and  such  an  ordinance,  it 
has  been  held,  is  not  in  violation  of  any  provision  of  the  Constitution 
of  Louisiana.^ 

*  Raleigh  v.  Sorrell,  1  Jones  (N.  recover  for  unsolicited  services  or  to 
Car.)  Law,  49,  approving  Nightingale's  delegate  power  to  the  city  to  so  pro\i(k, 
Case,  11  Pick.  (Mass.)  168;  Stokes  v,  the  policy  of  the  State,  as  manifested 
Corporation  of  New  York,  14  Wend,  by  tne  uniform  course  of  legislation,  is 
(N.  Y.)  87;  Lamar  v.  Weidman,  57  that  they  shall  not  charge  such  fees. 
Mo.  App.  507,  citing  text.  Tliis  power  Hence,  authority  to  a  city  "to  define 
was  also  held  to  authorize  the  creation  the  duties  of  the  sealer  of  weights  and 
of  the  office  of  weiglunaster  and  the  measures  and  to  regulate  his  compenaa- 
payment  of  his  salary.  Raleigh  v.  Sor-  tion "  will  not  be  construed  to  confer 
rell,  1  Jones  (N.  Car.)  Law,  49,  supra,  power  to  ordain  that  such  ser\ice8  shall 
Construction  of  ordinance  as  to  weigh-  be  paid  by  the  person  for  whom  they 
ing  hay  on  public  scales.  Gass  v.  Green-  are  rendered.  Ford  v.  N.  Y.  Central  a 
ville,  4  Sneed  (Tcnn.),  62;  Yates  v.  H.  R.  R.  Co.,  33  N.  Y.  App.  Div.  474; 
Milwaukee,  12  Wis.  752.  Construction  Fausnaugh  v.  Rogers,  62  N.  Y.  App. 
of  statute  as  to  mode  of  measuring  Div.  535.  The  general  wdfare  dau» 
grain.  Frazier  v.  Warfield,  13  Md.  279.  docs  not  authorize  an  ordinance  requir- 
Of  ordinance  as  to  survey  of  lumber  ing  vendors  to  pay  inspection  tees. 
before  sale.  Briggs  v.  Boat,  7  Allen  Springfield  v.  Stark,  93  Mo.  App.  70; 
(Mass.),  287.  An  ordinance  requiring  Waters-Pierce  Oil  Co.,  v.  McEIroy, 
that  every  person  selling  meat  or  arti-  (Tex.  Civ.  App.) ;  47  S.  W.  Rep.  272. 
cles  of  provision  by  retail,  whether  by  Defendant's  intent  in  using  false 
weight,  count,  or  measure,  should  pro-  scales  or  measures  or  his  knowledge  that 
vide  himself  with  scales,  weights,  and  they  were  incorrect  held  immaterial  in 
measures,  but  that  no  spring  balance,  prosecution  for  violating  ordinance  for- 
spring  scale,  spring  st^yards,  or  spring  bidding  use  of  false  weights  or  scales 
weighing  machine  should  be  used  for  under  penalty.  City  of  New  York  v, 
any  market  purpose,  was  held  vafid.  Hewitt,  91  N.  Y.  App.  Div.  445. 
Snell  and  Belleville,  In  re,  30  Upper  '  Guillotte  v.  New  Orleans,  12  Lft. 
Can.  Q.  B.  81.  An.  432;  Paige  v,  Fasackerly,  36  Baib. 

In  New  York,  although  the  legisla-  (N.  Y.)  392.  But  as  to  forfeiture. 
ture  has  the  power  to  provide  that  qucere,  in  absence  of  express  power,  and 
sealers  of  weignts  and  measures  may  see  PhiUips  v,  Allen,  41  P^  St.  481; 
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§  712  (393).  Police  Regulations  respecting  the  Public  Peace  and 
Safety;  Use  of  Streets.  —  Our  city  governments  usually  possess  the 
power,  either  by  express  grant  or  by  virtue  of  their  authority,  to 
make  by-laws  relating  to  the  public  safety  and  good  order  of  the 
inhabitants,  to  regulate  the  rate  of  s'peed  of  travel  in  tlie  public 
Hreets;  the  route  or  streets  over  which  omnibuses,  stage  coaches, 
jrays,  &c.,  may  run ;  the  time  of  day  in  which  the  streets  may  be 
used  for  certain,  purposes;  to  interdict  stoppages  in  the  street  to 
the  delay  of  others;  to  exclude  vehicles  of  all  kinds  from  entering 
upon  or  passing  over  the  sidewalks,  &c.  The  public  safety  and 
X)nvenience  may  require  regulations  of  this  character;  but  they 
must  not,  unless  made  by  virtue  of  specific  authority,  be  unreason- 
able or  improperly  in  restraint  of  trade.*    Power  to  make  by-laws 

Ifobile  V.  Yuille,  3  Ala.  137.     In  New  cise  of  the  power  to  regulate  the  city 

York,  an    ordinance    regulatiiu^    the  streets.     State  v.  Barl^lais,   101  Me. 

weight  of  baker's  bread  was  held  to  be  512.    See  also  Commonwealth  v.  Ellis, 

vcaa  as  an  unreasonable  interference  158  Mass.  555.    Under  power  to  regu- 

mth  a  lawful  business.    Buffalo  v.  Col-  late  by  general  ordinance  the  use  of  the 

lins  Baking  Co.,  39  N.  Y.  App.  Div.  432,  sidewalks,  streets,  and  public  ways,  and 

&fiSrming  24  N.  Y.  Misc.  Rep.  745.  to  keep  the  same  free  from  obstruc- 

'  Commonwealth  v,  Stodder,  2  Cush.  tions,  a  city  may  by  ordinance  require 

(Mass.)  562^  where  the  subject  of  the  hucksters  and  peddlers  not  to  stop  in 

power  of  cities  over  streets,  particu-  any  street,  &c.,  except  when  actually 

lariy  in  reference  to  omnibuses,  is  fully  engaged    in    the    sale    of    an    article, 

oonaideredby  Mr.  Justice  Z>cuwy;  Com-  Shreveport  v.  Dantes,  118  La.  113. 

moDwealth V.Robertson, 5 Cush. (Mass.)  Uncfcr  power  to  make  ordinances 

138,  as  to  stoppages  in  streets  contrary  and  by-laws    ''for  the  regulation  of 

bo  ordinance;  Baker  V.  Boston,  12  Pick,  carriages    and    vehicles  used  therein, 

(Bfaas.)     184;    Vanderbilt    v.    Adams,  however  propelled,"  a  city  may  require 

7  Cow.  (N.  Y.)  349;   76.  385;   Austin  persons  keeping  vehicles  for  the  con- 

9.  Murray,   16  Pick.  (Mass.)    126;   St.  veyance  of  goods  for  hire  to  take  out  a 

Paul   V.  Smith,  27   Minn.  364;    post,  license.     Commonwealth  v.  Beck,  194 

chapter  on  Streets;  in/ra,  §714;  Pitts-  Mass.   14.     An  ordinance  which  pro- 

buig,  &c.  Ry.  Co.  V.  Hood,  94  Fed.  Rep.  hibits  the  construction  or  use  of  gates 

518,  approving  text  and  holding  ttiat  a  that  swing  outward  upon  a  sidewalk  is 

provision  in  an  ordinance  granting  a  reasonable  and  is  authorized  by  au- 

tranchise  to  construct  and  operate  a  thority    to    pass    ordinances    for    the 

railway,  by  which  the  use  of  trie  track  health  and  safety  of  the  inhabitants 

nras  proliibited  during  the  daytime  was  and  for  the  free  and  uninterrupted  use 

in  its  nature  and  effect  a  municipal  or  of  the  streets.     Rosedale  v.   Uanner, 

police  regulation  operating  in  the  inter-  157  Ind.  390. 

»t  of  public  safety.  HandbUls.    Under  the  general  wel- 

A  regulation  or  ordinance  prohibit-  fare  clause  the  city  may  proliibit  the 

ing  the  stoppage  of  vehicles  in  a  public  distribution  of  handbills  in  the  streets, 

itreet  for  a  longer  time  than  twenty  which  people  will  probably  throw  upon 

minutes  is  a  valid  police  regulation,  the  streets,  and  which  will  thus  become 

[yommonwealth  v.  Brooks,   109  Mass.  a  nuisance  by  littering  the  streets  and 

J55;    Commonwealth  v.   Fenton,    139  frightening  horses.     Wettengel  v.  Den- 

)tass.  195.    The  license  of  a  hawkei;  or  ver,    20    Colo.    552 ;     Philadelphia    v. 

peddler   does    not   authorize    him    to  Brabender,  201  Pa.  574.    See  also  An- 

/iolate  such  an  ordinance.    CJommon-  derson  v.  State  (Neb.),  96  N.  W.  Rep. 

wealth  V.   Fenton,   supra;    CJommon-  149.     But  in  People  v.  Armstrong,  73 

wealth  V.  Lagorio,  141  Mass.  81.     An  Mich.  288,  a  somewhat  similar  ordi- 

>itlmanoe  prohibiting  sdling  and  tradr  nance   was  under  consideration,   and 

ng  in  the  pMic  streets  ia  a  valid  exer-  it  was  held  that  it  was  not  authorized 
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* 

for  "the  good  rule  and  goverament"  of  the  borouj^  *  has  reference 

to  the  government  of  the  borough  as  a  corporation  and  the  making 

by  authority  to  provide  for  cleaning  although  it  is  covered  by  a  plank  road 

the  streets,  to  prevent    encumbering  laid  under  special  legislative  authority, 

or  obFtructing  the  streets,  and  to  regu-  State  v.  Jersey  City,  26  N.  J.  L.  444; 

late  the  manner  in   which   highways  ©oa<,  chapter  on  Streets,  §  1272.    In 

shall  be  used.    In  this  case  the  articles  Napman  t*.  People,  19  Mich.  352,  a 

complained  of  were  small  Y.  M.  C.  A.  lawful  arrangement  between  a  railiOMi 

invitation  cards.     None  of  them  were  companv  and  an  omnibus  company  ai 

to  be  seen  upon  the  ground  and  they  to  the  delivery  of  passen^ra  was  hcU 

were  only  given  to  those  who  expressed  to  be  beyond  municipal  mterference. 
or  showed  a  desire  to  receive  them.  An  ordinance  is  not  unreasonable 

Bicycles  on  sidewcdka.    Altliough  the  wliich  prohibits  any  person  from  mi^ 

sidewalks    are     primarily    for    pedes-  ing  cxcaixUions  in  a  highvoay  until  he 

trians  and  a  bicycle  is  a  vehicle,  the  has  obtained  a  permit,  paid  a  fee,  given 

city  may  by  ordinance  authorize  the  bond  to  fill  up  the  excavation,  and 

use  of  its  sidewalks  by  bicyclists  and  agreed    to   take    the    lines    from  the 

ynXX  be  liable  for  iniuncs  sustained  by  borough  surveyor.     Springfield  Water 

a   bicyclist   in   a   defective   sidewalk.  Co.  v.  Darby,  199  Pa.  400.     But  under 

Lee  V,   Port   Huron,    128  Mich.   533;  the  peculiar  provisions  of  the  Ca/i/omta 

Lechner  V.  Newark,  19  N.  Y.  Misc.  452;  ConstUution  granting  to  everjr  penon 

Gagnier  v.  Fargo,  UN.  Dak.  73.     See  the  right  to  lay  pipes  for  hght  and 

also  Purple  v.  Greenfield,  138  Mass.  1,  water  under  specineu  conditions,  vis.; 

7 ;  Jones  v.  Williamsburg,  97  Va.  722.  that  the  work  be  done  under  the  diree- 

But  the  city  is  under  no  obligation  to  tion  of  the  superintendent  of  streets 

permit  bicyclists  to  use  the  sidewalk,  and  such  regulations  as  the  munid- 

and  they  may  be  excluded  therefrom,  pality  may  prescribe  for  "damages  and 

Mercer  v.  Corbin,  117  Ind.  450;   Swift  indemnity  lor  damages,"  the  power  of 

V.  Topeka,  43  Kan.  671.    But  being  a  a  municipality  to  regulate  excavaUooa 

vehicle,  bicycles   cannot  be  excluded  is  limited,  and  a  city  ordinance  which 

from  that  part  of  a  street  on  which  requires   any   person   desiring   to  lay 

veliicles  are  allowed  to  travel.    Swift  v.  pipes  in  the  streets  for  the  supply  a 

Topeka,  43  l^n.  671.    See  also  Holland  water  or  light  to  make  a  verined  ap- 

V.  Bartch,  120  Ind.  46.  plication  for  a  permit  from  the  super- 

Under  the  "power  to  prohibit  the  mtendent  of  streets  and  making  it  a 

gathering  and  assembling  of  persons  misdemeanor  not  to  comply  therewith, 

upon   the   public   streets"   of  a  city,  is  invalid,    /nre  Johnston,  137 CaL  115. 
coupled  with  authority  to  the  police  to         A  by-law  prohibiting  rapid  drivina 

disperse  such  gatherings,  a  city  may  in  the  streets  of  a  city^  by  carters  and 

prohibit  by  ordinance  the  making  of  others  is  not  in  restraint  of  trade,  and 

any  noise,  or  disturbance  or  improper  is  reasonable  and  valid ;  andinaproee- 

dlversions  in  the  streets,  &c.,  and  the  cution  for  its  violation,  it  is  not  neoes- 

coHection  of  crowds  to  the  annoyance  sary  to  prove  that  any  individual  was 

and  disturbance  of  the  citizens  and  to  actually  endangered  by  the  fast  diiiN 

the  hindrance  of  tlie  free  and  unmo-  ing.    As  the  ma^or  and  aldermen  have 

lested   travel.      People   v.    Pierce,    85  no  authority  to  give  a  person  pennisBioD 

N.  Y.  A  pp.   Div.   125.     .\n  ordinance  to  violate  an  ordinance,  evidence  of 

prohibiting    the    hitching   of   horses   or  such  p)ermission,  as  well  as  evidence  of 

leaving  them  standing  in  the  streets  under  the  defendant's  general  character  as  a 

penalty  of  a  fine,  except  that  horses  careful  driver,  is  inadmissible.     Com- 

1  mav  be  hitched  to  the  public  hitching  monwealth  v.  Worcester,  3  Pick.  (Maas.) 

track,   is  reasonable  and   valid  and  a  462 ;  Commonwealth  v.  Stodder,  2  CiiriL 

proper  exercise  of  the  police  power.  (Mass.)  562,  570 ;  Washington  v.  Narii- 

Wells  V.  Mt.  Olivot,  126  Ky.  131;  102  viUe,  1  SwanfTenn.).  177.  Commented 

S.    W.    Rep.    11S2;    Ilowe   r.    Reneer  on.     McBean  v.   Chandler,  9  Heisk. 

(Ky.),  99  S.  W.  Rep.  250.  (Tonn.)  349;  post,  chapter  on  Stwets, 

Special  charter  construe<l  to  author-  §  1272.    WTiere  an  intent  to  injure  is  not 

izc  an  ordinance  for  filling  a  street,  made  an  essential  ingredient  of  the  of- 
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of  regulations  for  carrying  into  effect  the  purposes  for  which  it  was 
incorporated.*  General  powers  of  this  character,  without  more,  do 
not  enable  a  town  council  to  carry  out  any  unreasonable  ideas  of 
general  good  government,  and  to  impose  penalties  for  the  doing 
of  things  which  are  not  prohibited  by  any  public  statute,  nor  by 
the  common  law.' 

§  713  (394).  Same  Subject;  Salutary  By-Laws.  —  Under  a  gen- 
eral power  to  make  "needful  and  salutarj'  by-laws,"  a  city  ordinance 
of  Boston,  requiring  the  tenant  or  occupant,  or,  in  case  there  shall 
be  no  tenant,  the  owners  of  buildings  bordering  on  certain  streets, 
to  char  the  snow  from  the  sidewalks  adjoining  their  respective  huildr 
ingsj  is  reasonable  and  valid.  It  was  objected  against  this  ordi- 
nance that  it  violated  the  fundamental  maxim  that  all  burdens  and 
taxes  laid  upon  the  people  for  the  public  good  shall  be  equal.  The 
objection  was  overruled.  And  it  was  justly  regarded  by  the  court 
as  in  the  nature  of  a  police  regulation,  requiring  a  duty  to  be  per- 
formed highly  salutary  and  advantageous  to  the  citizens  of  a  popu- 
lous and  closely  built  city,  and  imposed  upon  the  persons  named 
because  they  are  so  situated  that  they  can  promptly  and  conven- 
iently perform  it;  and  it  is  laid  not  upon  a  few,  but  upon  a  numerous 
class,  and  equally  upon  all  who  are  within  the  description  composing 
the  class  and  who  commonly  derive  a  peculiar  benefit  from  the  duty 
required.  It  would  doubtless  be  otherwise  if  the  ordinance  arbitrarily 
imposed  this  duty  upon  the  mechanics  or  merchants,  or  any  other 
class  of  citizens  between  whose  convenience  and  the  labor  required 
there  is  no  natural  relation.' 

fence  of  rapid  driving  under  the  ordi-  moval  of  ''dirt,  ashes,  rubbish,  filth, 

nance,  the  intent  necessary  to  a  criminal  dung,  and  soil''  does  not  authorize  a 

assault  and  battery  is  not  supplied  by  by-law  for  the  removal  of  snow.    Reg. 

a  mere  intent  to  violate  the  ordinance,  v.  Wood,  5  E.  &  B.  49;    infra,  §  713, 

Commonwealth  V.Adams,  114  Mass.  323.  note.    See  an/e,  §  678. 

An   ordinance   prohibiting   "night-  *  Ante,  §  634. 

walking'' is  not ''class  legislation,"  out  "Addison   on   Torts,    34;     Rex  v. 

a  proper  police  regulation.    Braddy  v,  Westwood,  4  B.   &  C.   721 ;    Reg.  v, 

Mflledgeville,  74  Ga.  516.  Wood,  5  Ell.  &  Bl.  49 ;  ante,  §  634 ;  post, 

There  is  no  obligation,  in  the  ab-  §  718. 
sence  of  a  valid  municipal  by-law  or  •  Goddard,  In  re,  16  Pick.  TMass.) 
statute,  on  the  part  of  people  to  keep  504 ;  Union  Railwav  Co.  v.  Cambridge, 
roofs  dear  of  snow,  or  to  aetam  the  snow  1 1  Allen  (Mass.),  287 ;  Kirby  v.  Boyl- 
80  that  it  cannot  slide  into  the  street,  ston  Mancet  Assoc,  14  Gray  (Mass.), 
though  there  may  be,  it  seems,  such  a  249;  post,  chap,  xxxii.,  note  and  cases 
faulty  construction  of  roof  as,  on  proof  cited.  The  same  power  held  to  author- 
thereof,  would  involve  a  liability  on  the  ize  an  ordinance  to  prevent  the  placing 
part  of  the  owner  or  occupier  for  ac-  of  show  boards  and  signs  upon  the  side- 
cidents.  Lazarus  v.  Toronto,  19  Upper  walks  so  as  to  obstruct  them,  and  also 
ckn.  Q.  B.  9,  per  Robinson,  C.  J.  Power  to  prevent  the  carrying  of  placards  and 
to  local  board  to  provide  for  the  re-  signs  on  the  sidewalk  for  the  purpose  of 
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§  714.  Use  of  Streets;  Regulation  of  Automobiles.  —  The  uses  of 
the  streets  of  a  city  rnvM  be  extended  to  vwei  new  means  of  locoTnotion,^ 
and  it  may  be  doubted  whether  the  regiUaiion  and  control  of  automo- 
biles have  developed  any  new  principles  of  law.  Under  certain 
circumstances  the  use  of  automobiles  in  the  city  streets  may  come 
under  and  be  afTected  by  existing  regulations,  whether  by  ordinance 
or  by  statute,  although  they  may  have  been  adopted  at  a  time  when 
automobiles  were  unknown.^  State  statutes  have  generally  been 
adopted  providing  for  the  registration  of  automobiles,  the  payment  of 
a  registration  fee,  and  the  marking  of  the  registered  number  in  clear 
and  distinct  numerals  upon  the  vehicles.  These  statutes  have  uni- 
formly been  sustained  as  a  constitutional  exercise  of  the  police 
power.'  These  statutes  are  not  open  to  the  objection  thai  they  an 
class  legislation,  discriminating  against  certain  persons  in  the  use 
of  the  public  highways.    The  high  speed  at  which  automobiles  may 

displaying  them.     As  the  tendency  of  4  Q.  B.  D.  228.    A  statute  intended  to 

this  is  to  collect  crowds  and  thus  to  apply  primarily  to    automobiles   and 

interfere  witli  the  use  of  the  sidewalks  motor  cycles  may  be  framed  in  such 

by  the  public,  such  an  ordinance  is  terms  as  to  apply  to  other  vehicles, 

not    unreasonable.    Commonwealth  v.  Thus,  in  Emerson  Troy  Granite  Go.  r. 

McCafTerty,  145  Mass.  384.    Where  an  Pearson,  74  N.  H.  22.  it  was  held  thai 

overhaniE^ng  store  sicn  amounts  to  an  a  statute  which  requires  the  lioensiiig 

obstruction  of  the  sidewalks  by  hinder-  of  the  operators  of  automobiles  and 

in^,  delaying,  or  endangering  the  use  motor  cycles,  and  which  defines  theae 

thereof,  its  removal   may  be  ordered,  vehicles  as  all   vehicles  propelled  by 

State  V.  Higgs,  126  N.  Car.  1014.  other  than  muscular  |>ower,  is  applio- 

In  Illinois^  it  is  held  that  a  city  has  ble   to   road   locomotives   or  tracUoo 

no  power  by  ordinance  to  compel  an  engines.      Where    a    license   tax   was 

abutter,  under  penalty,  to  remove  the  imposed  on  ''hacks,  cabs,  omnibuses, 

snow  from  the  siacwalk  within  a  certain  and  other  vehicles  for  the  transporta- 

tinie.    He  has  no  more  interest  in  such  tion  of  passengers  for  hire,"  it  was  held 

removal     than     any     other     citizen,  that  it  was  not  ap])licable  to  automo- 

Gridley  v.   Bloomington,  88   111.  554;  biles,  having  been  imposed  at  a  time 

supra,  §  712,  note.  when     automobiles     were     unknown 

An    ordinance    requiring    personal  Washington    El.    Veh.   Transportation 

labor  upon  streets,  or,  in  lieu  thereof,  Co.  v.  District  of  Columbia,  19  App. 

pavment  of  a  speciGed  sum,  held  valid;  D.  C.  462.     Where  a  bridge  companr 

hefd  also  that  labor  so  required  is  not  was  authorized  by  its  charter  to  collect 

''involunt^iry    servitude''    within    the  tolls  for  certain  vehicles  and  animals, 

meaning  of  the  Constitution  of  Kansas  it  was  held  that  it  could  not  demand 

or  of  tlie  United  States.     In  re  Dassler,  toUs  for  the  passage  of  an  autonutUe, 

',i5  Kan.  678 ;  Ex  parte  Bowen,  34  Tex.  the  t^rms  of  the  charter  not  being  sufr 

(?rim.  Rep.  107.  cient  to  include  such  vehicles.    iSaUorr 

^  Cliicago  V.  Hanker,   1 12  111.  App.  v.  Saratoga  Lake  Bridge  Co.,  53  N.  Y. 

94.  99.  Misc.  446. 

*  Statutes   or  ordinances   declaring        •  Cliristy    v.    Elliott,    216    III.   31; 

tliat  no  person  sliall  "ride  or  drive  Commonwealth  r.  Boyd,  188  Mass.  79; 

at  greater  than  a  apecifi^'d  speed  are  not  State  v.  Swagerty,  203  Mo.  517;  State 

confined  to  vehicles  drawn  by  animals,  v.  Unwin,  75  N.  J.  L.  500;  68  Atl.  Rpp. 

but    include    automobiles.      Common-  110,  aff*g  73  N.  J.  L.  529;  People  r. 

wealth    r.    Crowninshields.    187   Mass.  McWilliams,  91  N.  Y.  App.  Div.  176; 

221;   State  v.  Thurston,  28  R.  I.  265;  Commonwealth  v.   Denamore,  29  Pk 

65  Atl.  Rep.  580.    Sec  also  to  the  same  Co.  Ct.  Rep.  217. 
effect,    Taylor     r.    Goodwin,    L.    R. 
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be  operated,  and  the  peculiar  dangers  attending  their  use,  justify 
the  legislature  in  legislating  for  them  as  a  distinct  class.*  The  ex- 
action of  a  small  fee  or  charge  in  connection  with  the  registration 
of  an  automobile  is  not  a  tax,  hut  is  simply  a  license  fee} 

Municipal  legislation  pursuant  to  statutory  authority  has,  almost 
of  necessity,  followed  the  same  general  lines  as  the  various  statutory 
requirements;  and  it  has  been  held  that  the  mere  fact  that  the  use 
and  operation  of  automobiles  are  regulated  by  statute,'  does  not  'pre- 
clude a  municipal  corporation  under  properly  delegated  autljority 
from  adopting  compatible  local  ordinances  and  regulations,'  unless 
the  statute  should  be  framed  in  such  terms  as  necessarily  or  plainly 
to  preclude  municipal  regulation  of  the  subject.* 

^  Christy  v.  Elliott,  216  111.  31 ;  ing,  at  a  cost  to  the  owner  of  one  dollar 
State  V.  Swagerty,  203  Mo.  517;  to  cover  the  value  of  the  number 
'  Commonwealth  v,  Densmore,  29  Pa.  Co.  furnished  by  the  city,  does  not  impose  a 
Ct.  Rep.  217.  An  ordinance  imposing  license  tax  for  revenue,  but  merely  a 
a,  tax  upon  vehicles  is  not  invalid  because  license  fee.  People  v.  Schneider,  139 
it  exdudes  from  its  operation  electric  Mich.  673.  Under  power  to  license  and 
street  cars  and  automobiles.  Kersey  v.  regulate  every  description  of  carriers, 
Terre  Haute,  161  Ind.  471.  Require-  &c.,  a  city  has  authority  to  impose  a 
ment  that  a  number  shall  be  displayed  license  fee  on  automobiles.  Common- 
is  not  unconstitutional  as  an  unreason-  wealth  v.  Hawkins,  14  Pa.  Dist.  Rep. 
able  search  or  as  compelling  the  opera-  592. 

tor  to  furnish  evidence  sqgainst  him-        '  Commonwealth  v.  Crowninshields, 

sdf,  or  as  depriving  the  operator  or  187    Mass.    221;     Commonwealth    v. 

owner  of  property  without  due  process  Hawkins,    14    Pa.    Dist.    Rep.    592; 

of  law.    It  is  a  reasonable  exercise  of  Radnor  Township  v.  Bell,  27  Pa.  Super. 

the  police  power  in  the  interests  of  the  Ct.  1 ;   BelHngham  v.  Cissna,  44  Wash. 

safetv  of  tfie  travelling  public.    People  397.    A  city  ordinance,  enacted  under 

V,  Schneider,  139  Mich.  673.    Missouri  the  power  to  regulate  tlie  use  of  the 

statute  construed  to  require  a  separate  streets    for    the     protection    of    the 

license  for  each  city  or  county  in  which  inhabitants,  required  the  owner  of  any 

it  is  proposed  to  operate  an  automo-  automobile  to  take  out  a  license,  to 

bile.    State  r.  Cobb,  113  Mo.  App.  156.  carry  a  city  license  tag,  limited  the 

A   statute    which    simply    declares  speed  to  seven  miles  per  hour  within 

that  no  city  ordinance  sliall  require  an  the  built-up  portions  ot  the  city,  and  to 

automobile  or  motor  vehicle  to  travel  eight  miles  per  hour  in  other  portions. 

at  a  slower  rate  than  ei^ht  miles  per  It  was  held  that  this  ordinance  was 

hour  witliin  the  closely  built  up  portions  not   repealed   by   a   subsequent   statute 

of  the  city  or  at  a  slower  speed  than  requiring  a  State  license,  the  carrying 

fifteen  miies  p>er  hour  where  the  houses  of  a  State  license  tag,  and  limiting  the 

are  more  than  100  feet  apart,  and  which  speed  of  automobiles  to  eight  miles  per 

declares   that   any   person   who   shall  hour  in  cities.    Brazier  v.  Philadelphia, 

violate  any  of  the  provisions  of  the  215  Pa.  297. 

statute    or    of    any    speed    ordinance        *  Under  a  statute  which  forbids  any 

adopted    pursuant    thereto,    shall    be  ordinance  imposing  a  penalty  for  any 

punished,  does  not,  in  itself,  create  any  act  which  is  punishable  by  statute,  an 

punishable  offence,   but   is   dependent  ordinance  imposing  a  penalty  upon  any 

for  its  operation  upon  the  adoption  of  person  who  drives  an  automobile  on  tlie 

an    ordinance    reflating    the    speed,  public  streets  at  a  greater  speed  than 

People  V.  Ellis,  88  N.  Y.  App.  Div.  471.  fifteen  miles  an  hour  is  in  conflict  with  a 

•  Commonwealth  v.  Boyd,  188  Mass.  statute  imposing  a  fine  on  "every  person 

79:  State  v.  Unwin,  75  N.  J.  L.  500;  68  who  shall  ride  or  drive  faster  than  a  com- 

Atl.  Rep.  110,  aff'g  73  N.  J.  L.  529.    A  mon  pace  "  and  is  void.    Statev.Thur- 

city  ordinance  regulating  automobiles  ston,  28  R.  I.  265;  65  Atl.  Rep.  580. 
and  requiring  registration  and  number-        In  New  York,  the  Motor  Vehicle  Law 
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Under  statutory  authority  to  regulate  or  to  control  the  use  of  dty 
streets,  ordinances  may  be  adopted  limiting  the  speed  of  autonuMu^; 
reasonable  safety  appliances,  such  as  gongs  and  brakes,  may  be  re- 
quired,- and  provision  may  be  made  for  the  registration  of  auto- 
mobiles and  other  motor  vehicles.^  Under  this  authority,  too,  the 
city  council  may  properly  preskribe  different  rates  of  speed  in  dif- 
ferent parts  of  the  municipality.*  Ordinances  on  these  subjects 
are  generally  sustained  so  long  as  they  are  reasonable  in  their 
provisions.* 

of  1904  declared  that  local  authorities  validity  of  an  ordinance  limiting  speed 

should  have  no  power  to  pass  any  or-  that  street  cars  are  allowed  to  travel 

dinancc,  &c.,  retjuiring  any  license  or  at    a    greater    rate.      Chittenden  f. 

permit  to  use  the  public  highways,  or  in  Columbus,  26  Ohio  Cir.  Ct.  531;   16 

any  way  affecting  the  registration  or  Ohio  Cir.  Dec.  531. 
numbenng  of  motor  vehicics.     It  was         A  county  ordinance  prohibiting  the 

held  that  a  city  had  no  authority  to  use  of  automobiles  on  public  roads  at 

impose  a  charge   upon  such   vehicics  night  is  not  unreasonaf)le  on  its  face. 

using  its  streets;  and  that  such  a  charge  The  burden  of  showing  tliat  it  is  ud- 

could  not  be  upheld  by  designating  it  reasonable  is  on  the  person  attaddng 

in  the  ordinance  as  a  tax,  and  provid-  it.    In  re  Berry,  147  Cal.  523.    Express 

ing  that  its  proceeds  should  go  to  the  power  to  a  city  to  regulate  the  business 

repair  of  the  streets.     Buffalo  v.  Lewis,  of  driving  omnibuses,  automobiles,  and 

192  N.  Y.  193.  locomobiles,  authorizes  the  city  to  jb 

*  Chicago  V.  Banker,  112  III.  App.  the  fare  to  be  charged  and  to  declare 
94;  Commonwealth  v.  Crowninshields,  that  it  shall  be  unlawful  to  refuse  to 
187  Mass.  221;  I^llingham  v.  Cissna,  convey  any  passenger  desiring  trans- 
44  Wash.  397.    See  ante,  §  712.  portation.     Fdnsler  v,   Atlantic  City, 

'  Chicago  V.  Banker,  1 12  III.  App.  70  N.  J.  L.  125.    An  ordinanca  wiD  not 

94.  be  sustained  when  it  is  discriminatin 

'  People  V.  Schneider,  139  Mich.  673.  in    its   effect.      Thus,    in    Chicago  v. 

When  the  statutory  authority  conferred  Banker,  112  III.  App.  94,  it  was  held 

upon  municipal  corporations  to  limit  that  an  ordinance  which  requires  the 

the  speed  is  qualified  by  express  condi-  owners  of  automobiles  who  use  their 

tionSf  such  as  that  the  municipality  vehicles /or  private  business  and  pUot- 

shall  conspicuously  place  signs  desig-  ure  only,  to  submit  to  examinations  and 

nating  the  speed,  the  operation  of  tlie  take  out  licenses,  imposes  a  burden  oq 

ordinance  is  dependent  upon  a  com-  a  single  class  of  citizens  in  the  use  of  the 

pliance  with  the  conditions  required  by  city  streets  which  is  not  imposed  upon 

the  statute,  and  a  failure  to  perform  others,  and  is  invalid  by  reason  of  its 

the  conditions  is  fatal  to  its  enforce-  discriminative  effect, 
ment.    People  v.  Keeper  of  Prison,  121         As  to  the  jurisdiction  of  the  Federd 

N.  Y.  App.  Div.  645,  rev'g  55  N.  Y.  courts  over  the  subiect  matter  of  a  suit 

Misc.  611.  to  enjoin  as  invalid  the  enforcement  of 

*  Chittenden  r.  Columbus,  26  Ohio  an  ordinance  requiring  the  registration 
Cir.  Ct.  531;    16  Ohio  Cir.  Dec.  531.  of  automobiles,  examination  of  opera- 

*  Ordinances  limiting  the  speed  of  tors,  Ac,  see  Farson  v.  Chicago,  138 
automobiles  as  follows  have  been  sus-  Fed.  Rep.  184.  See  Index,  r*eifcra/ 
tained  as  rcasonaUe:    eight  miles  p)er  Courts',  Public  Utilities. 

hour.     Common  wcnlth     i'.     Crownin-  England.  Under  a  provision  that  no 

shields,  1S7  Mas^.  221;  seven  miles  per  person  sliall  drive  a  Ught  locomotive 

hour.  C'hit tendon  v.  Columbus,  26  Onio  at  any  speed  greater  than  is  reasonable 

(Mr.  Ct.  531:  six  miles  pe^  hour,  Bel-  and  proper  having  regard  to  the  traffic 

lingham  r.  Cissna,  44  Wash.  397;  six  on  ^  ^ig^i/viv*  defendant  was  convicted 

miles  per  liour  between  street  cross-  on  evidence  that  he  drove  his  motor 

ings  and  four  miles  per  hour  at  street  along  a  highway  at  eighteen  to  twenty 

crossings.     V^ichman  v.  Buchheit,   128  miles  per  hour.     There  was  no  direct 

Wis.  385.     It  is  no  objection  to  the  evidence  that  any  traffic  was  inte^ 
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But  authority  to  regulate  the  use  of  city  streets  does  not  authorize 
an  ordinance  assuming  to  grant  to  individuals  the  right  to  appropri- 
ate a  highway  for  a  private  purpose,  e,g, :  as  a  race  course  for  speed 
tests  to  the  exclusion  of  the  public.^ 

§  715  (395).  Use  of  Streets  for  removing  Buildings.  —  It  has  been 
held  that  the  removal  of  a  building  along  a  highway  is  a  legitimate 
use  of  the  highway ,  not  requiring,  in  the  absence  of  an  ordinance  or 
by-law,  the  assent  or  permission  of  the  municipal  authorities.-  The 
power  to  make  ** salutary  by-laws"  with  respect  to  the  use  of  streets 
will,  it  seems,  authorize  a  city  to  pass  by-laws  regulating  the  removal 
of  buildings  and  the  temporary  use  of  the  streets  and  highways  for  ^ 
that  purpose.^    Under  the  power  to  regulate  the  use  of  city  streets 

nipted  or  affected  by  defendant's  act.  of  the  act  as  a  ground  of  liabUUy^  or 
It  was  held  on  appeal  that  the  convic-  recover  from  the  cUy  or  the  other 
tion  was  proper;  that  the  words  participants  in  the  act  without  proof 
''having  regard  to  the  traffic  on  the  of  negligence.  Johnson  v.  New  York 
liighway"  meant  having  regard  to  the  City,  186  N.  Y.  139,  rev'g  109  App. 
traffic  on  the  road,  and  not  to  the  Di v.  821,  citing  and  approving  Scanlon 
traffic  in  the  immediate  vicinity  of  the  v.  Wedger,  156  Mass.  462. 
motor.  Smith  v.  Boon,  84  L.  T.  n.  s.  '  Graves  v.  Shattuck.  35  N.  H.  257; 
593.  Under  a  provision  making  it  an  Hinman  v.  Clarke,  121  N.  Y.  App.  Div. 
offence  to  drive  a  light  locomotive  on  105,  aff'g  51  N.  Y.  Misc.  252;  Toronto 
a  highway  *\to  the  common  danger  of  Street  R.  Co.  v.  Dollery,  12  Ont.  App. 
passengers"  it  was  held  that  a  person  679;  Rice  v.  Whitby,  25  Ont.  App.  191. 
who  cfrove  a  light  locomotive  on  a  In  Graves  v.  Shattuck,  35  N.  H.  257, 
highway  at  an  excessive  speed  might  265,  it  is  said  that  if  the  public  high- 
be  guilty  of  the  offence,  although  there  ways  of  a  city  have  been  commonly 
was  no  evidence  tliat  there  were  any  used  for  the  purpose  of  moving  build- 
passengers  on  the  highway  at  the  time,  ings,  it  is  not  a  nuisance  to  use  them  for 
Mayhcw  v.  Sutton,  86  L.  T.  n.  s.  18.  that  purpose,  provided  suitable  streets 
*  An  ordinance  was  passed  permit-  are  selected,  proper  expedition  used, 
ting  the  use  of  a  public  highway  within  a  and  the  use  is  reasonable  under  all  the 
city  as  a  race  course  for  automobiles  circumstances.  In  Toronto  St.  R.  Co. 
competing  against  time,  and  the  holding  v.  Dollery,  12  Ont.  App.  679,  683,  it  is 
of  an  automobile  race  thereon  by  cer-  declared  that  whether  the  moving  of  a 
tain  specified  p)ersons.  It  was  held  building  on  the  city  streets  creates  a 
that  it  was  illegal,  not  only  because  it  nuisance  depends  on  the  size  of  the 
was  invalid  as  a  regulation  of  the  speed  building,  the  width  of  the  highway,  &c. 
of  automobiles,  but  also  because  it  In  Massachusetts,  the  court  seems  to 
permitted  the  use  of  a  public  highway  deny  the  right  of  a  person  to  use  the 
for  a  private  purpose.  It  was  also  held  streets  of  a  city  for  moving  buildings, 
that  by  the  enactment  of  the  ordinance  See  Morrison  v.  Howe,  120  Mass.  565, 
the  city  become  a  participant  in  the   673. 

commission  of  the  unlawful  act,  but  •  Day  v.  Green,  4  Cush.  (Mass.)  433. 
that  where  a  person  came  to  the  high-  437,  per  Shaw,  C.  J.  And  where  such  a 
way  at  the  time  of  the  race,  not  as  a  by-law  prohibits  the  moving  without  a 
traveller  or  casuall^r,  but  for  the  express  license  granted  by  the  mayor  and  alder- 
purpose  of  witnessing  the  race,  know-  men,  a  license  granted  by  the  mayor  is 
mg  it  was  to  be  a  contest,  and  that  the  void,  even  though  the  board  of  alder- 
automobiles  were  to  be  driven  at  the  men,  by  a  vote,  had  previously  under- 
greatest  possible  speed,  and  while  taken  to  delegate  the  power  to  grant 
witnessing  the  race  was  injured  by  an  such  license  to  tlie  mavor  alone.  The 
automobile  being  deflected  from  the  by-law  contemplates  that  the  mayor 
course  when  running  at  a  tiigh  speed,  and  aldermen  should  act  unitedly  as 
9uch  person  could  not  assert  the  illegality   one  body.    76. 
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and  to  prevent  obstructions,  the  city  council  may  prohibit  the  moving 
of  a  building  thereon  without  a  permit  from  the  mayor  or  other 
public  oflScer.* 

§  716.  Ordinances  regulating  the  Speed  of  Trains.  —  The  police 
power  of  the  State  over  railroads  to  regulate  the  manner  of  operaticm 
and  the  speed  of  trains  within  the  city  limits  may  he  constitutionally 
delegated  to  cities  and  other  municipalities.^  An  express  delegation  of 
authority  to  the  municipality  is  not  necessary  to  enable  it  to  exercise 
this  power.  Such  ordinances  may  be  enacted  under  the  general 
welfare  clause,'  and  it  has  also  been  sustained  under  authority  to 
declare  what  shall  constitute  nuisances,  to  regulate  the  police,  and  to 
pass  such  ordinances  as  the  good  of  the  inhabitants  may  require.* 

'  Eureka  City  v.  Wilson,  15  Utah,  pass  reasonable  ordinances  regulatiiig 

53;   Toronto  St.  R.  Co.  v.  Dollery,  12  the  speed  of  railroad  trains  within  the 

Ont.  App.  679,  683.    A  license  to  move  corporate  limits.     Baltimore  A  O.  K. 

buildings  on  the  city  streets,  granted  Co.  v.  Whiting,  161  Ind.  228.    An  oidi- 

upon  conditions,  does  not  justify  the  nance  regulating  the  speed  of  trains 

use  of  the  streets,  if  the  conditions  are  within  a  municipality  is  neither  a  regtk- 

not  complied  with.    Morrison  v.  Howe,  laiion   of   interstate  ~  commerce  nor  an 

120  Mass.  565,  573.  It  has  been  held  interference  with  the  transportation  of 
that  it  is  a  proper  and  valid  exercise  of  the  mails.  It  is  simply  an  exercise  of  the 
the  police  power  for  the  city  to  enact  police  power.  Chicago  &  A.  R.  Co.  v. 
an  ordinance  regulating  the  moving  of  Carlinville,  200  111.  314,  a^Tg  103  DL 
buildings  on  streets  occupied  by  street  App.  251. 

railways,  whicli  requires  the  person  *  Meyers  v.  Chicago,  R.  I.  A  P.  R. 
moving  a  building  which  necessitates  Co.,  57  Iowa,  555. 
removing  or  raising  railwa^r  wires,  to  *  Chicago.  B.  &  Q.  R.  Co.  v.  Hag- 
obtain  a  license  from  the  city  and  to  gerty,  67  111.  113;  Bluedom  o.  Mis- 
give twenty-four  hours'  notice  to  the  soun  Pac.  R.  Co.,  IO8M0.  439;  Jacksoo 
railway  company  of  his  intention,  and  v.  Kansas  City,  F.  S.  &,  M.  R.  Co.,  157 
which  thereupon  makes  it  the  duty  of  Mo.  021.  Power  to  a  city  "to  regulate 
the  railway  company  to  raise  or  remove  the  running  of  railroad  cars"  held  to 
its  wires.  The  railway  company  holds  authorize  tne  adoption  of  an  ordinanoe 
its  franchises  subject  to  the  exercise  of  prohibiting  the  propulsion  of  ears  by 
the  police  power,  and  such  an  ordinance  steam  within  the  corporate  limits, 
will  relieve  the  party  moving  the  build-  Bufft^lo  &  N.  F.  R.  (m.  v,  Buffalo, 
ing  from  liability  to  the  street  railway  5  Hill  (N.  Y.)  209. 
company  for  obstructing  its  tracks.  Power  to  the  city  of  Richmond  to 
Indiana  R.  Co.  v.  Calvert,  168  Ind.  make  *' ordinances,  not  contrary  to  the 
321;  80  N.  £.  Rep.  961.  Construction  Constitution  and  la^-s  of  the  State,  as 
and  application  ol  ordinance  regulating  shall  be  thought  necessary  for  the  good 
the  moving  of  houses  on  city  streets  ordering  and  government  of  its  inbabi- 
and  re<4uinng  the  consent  of  the  own-  tants,  was  considered  by  the  Supreme 
ers  of  property.    See  Blocki  v.  Krueger,  Court  of  the  United  States  to  imply  the 

121  III.  App.  357.  power  to  ordain  and  establish  suitable 
'  Toledo,  P.  &  W.  R.  Co.  v.  Deacon,  police  regulations,  and  that  includes 

63   III.   91;    Chicago  &  A.   R.  Co.  v.  the  pov,'er  to  prohibit  the  use  of  loeonuh 

Carlinville,  200  111.  314,  afT'g  103  11].  live  engines  propelled  by  steam  on  the  ' 

App.   251;    Whitson   r.    Franklin,   34  public  streets,  when  such  action  does 

Inu.  392;  Cleveland,  C.  C.  &  I.  R.  Co.  not  interfere  with  any  vested  rights; 

V.  Harriii^on,  131  Ind.  426;   Bluedom  and  legislative  authonty  to  a  specified 

V.  Missouri  Pac.  R.  Co.,  108  Mo.  439;  railway  company  to  construct  its  road 

Jackson  v.  Kansas  City,  F.  S.  &  M.  R.  **from  some  point  within  the  corpora 

Co.,     157     Mo.     621.       Incorporated  tion  of  Richmond  to  be  approved  hj 

towns  in  Indiana  have  the  power  to  the  common  council,"  does  not  give  it 
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The  power  may  also  be  exercised  under  authority  to  regulate  and 
control  the  use  of  the  streets.^  Under  the  general  rule  applicable  to 
all  ordinances,  the  regulation  rmist  be  reasonable  in  view  of  all  the 
circumstances.^  But  if  it  is  sought  to  apply  the  ordinance  to  a  part  of 
the  railroad  Which  is  in  a  sparsely  settled  portion  of  the  city  with  a 
few  or  no  streets  crossing  it,  and  when  the  right  of  way  is  fully  fenced, 
the  ordinance  may  be  held  to  be  unreasonable  when  applied  to  the 
particular  locus  and  void.'    It  is  also  essential  to  the  validity  of  the 

a  vested  right  to  the  use  of  a  particular  (electric  cars  on  street  railway).  Ordi- 
street  free  from  municipal  control,  nance  limiting  the  speed  of  trains  to 
when  the  city,  in  consenting  to  such  ten  miles  per  hour  in  an  incorporated 
use,  reserved  its  chartered  powers  in  town  held  not  to  be  unreasonable  al- 
that  behalf.  Richmond,  F.  &  P.  R.  Co.  though  the  particular  locality  in- 
V.  Richmond,  96  U.  S.  521.  volv^i  was  three  quarters  of  a  mile 

'  Cape  May,  D.  B.  &  S.  P.  R.  Co.  v,  from  the  passenger  depot.  Larkin  v. 
Cape  May,  59  N.  J.  L.  393  (electric  Burlington,  C.  R.  &  N.  R.  Co.,  85  Iowa, 
street  railway).    The  operation  of  an    492. 

ordinance  b  not  limited  to  the  portion  '  An  ordinance  limited  the  speed  of 
of  the  city  used  by  the  public.  It  lias  trains  to  four  miles  per  hour  in  the 
been  held  to  apply  to  switch  yards  as  city  limits.  The  road  passed  for  three 
well.  Crowley  v.  Burlington,  C.  R.  &  miles  through  agricultural  lands,  fenced 
N.  R.  Co.,  65  Iowa,  658.      ^  on  both  sides,  before  reaching  the  in- 

'  A  city  had  statutory  authority  to  habited  portion  of  the  city.  It  was 
regulate  the  speed  of  cars  and  loco-  held  that  the  ordinance  was  unreason- 
motives,  but  not  so  that  the  same  able  and  void  when  applied  to  this 
should  be  less  than  ten  miles  per  hour  portion  of  the  railroad.  Meyers  v. 
for  passenger  trains  and  six  miles  per  Chicago,  R.  I.  &  P.  R.  Ck>.,  57  Iowa, 
hour  for  otiier  tmins.  It  was  held  that  555.  An  ordinance  limited  the  speed 
subject  to  the  limitations  prescribed  of  trains  to  six  miles  per  hour.  Tnere 
the  rate  of  speed  was  left  to  the  discre-  were  no  platted  streets  across  the  rail- 
tion  of  the  municipality,  but  that  the  road  track  for  a  long  distance  and  the 
rate  prescribed  must  wiihin  these  limi-  right  of  way  was  fenced.  It  was  held 
tatians  be  reasonable.  Chicago  &  A.  R.  that  the  ordinance  was  unreasonable 
Co.  V.  Carlinville,  200  111.  314,  afT'^  103  as  to  the  particular  loctis  and  was  void. 
III.  App.  251.  An  ordinance  limiting  Buig  v.  Cnicago,  R.  I.  &  P.  R.  Co.,  90 
the  speed  of  trains  within  the  corpor-    Iowa,  106. 

ate  limits  to  four  miles  per  hour  is  not  The  conditions  under  which  an  ordi- 
so  unreasonable  on  its  face  as  to  be  nance  will  be  sustained  as  reasonable  as 
void.  Knobloch  v.  Chicago,  M.  &  St.  to  one  part  of  the  city  and  unreasonable 
P.  R.  Co.,  31  Minn.  402;  Weyl  v,  (w  to  ano^/ier  are  well  illustrated  by  the 
Chicago,  M.  &  St.  P.  R.  Co.,  40  Minn,  course  of  the  decisions  in  Minnesota, 
350.  When  express  authority  is  con-  A  city  ordinance  limited  the  speed  of 
ferred  upon  a  municipality  to  regulate  railroad  trains  to  four  miles  per  hour, 
the  speed  of  trains,  courts  will  not  in-  The  court  held  tliat  the  ordinance  was 
terfere  with  the  reasonable  exercise  of  not  on  its  face  so  unreasonable  as  to  be 
such  authority  by  the  municipality,  void,  althouj^h  it  indicated  that  under 
Held  tliat  an  orainance  limiting  the  some  conditions  it  might  be  unreason- 
speed  to  four  miles  per  hour  was  not  able.  Knobloch  y.  Chicago,  M.  &  St. 
unreasonable  when  adopted  pursuant  P.  R.  Co.,  31  Minn.  402.  In  a  later 
to  express  authority.  Cleveland,  C.  C.  case,  the  same  city  ordinance  came 
A  I,  R.  Co.  V.  Harrington,  131  Ind.  426.  before  the  court.  Testimony  was 
Limit  of  five  miles  per  hour  sustained  offered  that  sixty-six  daily  trains  used 
as  reasonable.  Toledo,  P.  and  W.  R.  the  portion  of  the  railroad  carrying 
Ck>.  V,  Deacon,  63  111.  91.  Limit  of  six  over  3500  passengers  and  3000  tons 
miles  per  hour  held  reasonable.  Buff-  of  freight  per  day.  It  was  held  that 
alo  V.  wew  York,  L.  E.  &  W.  R.  Co.,  the  evidence  was  not  sufficient  to  show 
152  N.  Y.  276;  Cape  May,  D.  B.  &  S.  that  the  ordinance  was  unreasonable; 
P.  R.  Co.  V.  Cape  loay,  59  N.  J.  L.  393   that  in  order  to  do  so  it  was  necessary 
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ordinance  that  it  should  not  be  discriminative  and  confined  in  its 
operation  to  a  single  railroad  when  others  similarly  situated  are 
exempted  from  its  provisions.^ 

§  717.  Regulation  of  Operation  of  Railroads.  —  The  power  of  the 
municipality  under  delegated  authority  to  regulate  the  operation 
of  railroads  is  not  confined  to  the  enactment  of  ordinances  regvlating 
the  speed.  By  virtue  of  delegated  authority,  it  may  control  the  opera- 
tion of  street  and  steam  railroads  in  other  respects.  Under  properly 
delegated  authority,  it  may  require  electric  street  cars  to  come  to  a  full 
stop  before  crossing  intersecting  streets.^  It  may  require  the  iniro- 
duction  of  air  brakes  on  street  cars,'  fenders  on  electric  street  railway 
cars,*  and  the  presence  of  one  or  more  persons  in  addition  to  the  driver 
to  assist  in  the  control  of  the  car  and  the  passengers,  and  to  prevent 
accidents  and  disturbances.*  It  may  also  require  street  car  conductors 

to  show  the  character  of  the  locality,  a  city  to  regulate  the  speed  and  nin- 
and  that  the  ordinance  had  no  reason-  ning  of  locomotive  engines  and  rail- 
able  necessity  in  relation  thereto,  road  cars  through  the  city  does  not 
Weyl  V.  Chicago,  M.  &  St.  P.  R.  Co.,  confer  authority  on  the  city  to  require 
40  Minn.  350.  In  a  third  case  the  same  a  steam  railroad  Co  bring  its  trains  to 
ordinance  came  before  the  court,  and  it  a  stop  before  crossing  a  street, 
appeared  that  it  was  sought  to  apply  '  In  People  v.  Detroit  United  R. 
it  to  a  portion  of  the  railroad  con-  Co.,  134  Aiich.  682,  an  ordinance 
structed  on  its  own  right  of  way,  granting  the  franchise  to  a  railroad 
securely  fenced  and  running  for  two  to  use  the  city  streets  reserved  au- 
miles  through  sparsely  settled  and  thority  to  the  city  to  prescribe  rules, 
comparatively  unimproved  country  to  orders,  or  regulations  to  protect  the 
the  city  limits.  It  was  held  that  the  public  welfare.  It  was  held  that, 
ordinance  was  unreasonable  when  under  this  authority,  the  city  might 
applied  to  the  locus.  Evison  v.  Chicago,  require  air  brakes  on  the  street  cars, 
St.  P.  M.  &  O.  R.  Co.,  45  Minn.  370.  ana  that  such  an  ordinance  was  not 
This  ruling  was  followed  under  similar  unreasonable  in  the  absence  of  evi- 
circumstances  in  Schulz  v.  Chicago,  dence  that  there  was  no  more  eflTectual 
M.  &  St.  P.  R.  Co.,  57  Minn.  271.  brake  than  that  then  in  use. 

*  In  Buffalo  v.  New  York,  L.  E.  &  *  Cape  May,  D.  B.  &  S.  P.  R.  Co.  v. 
W.  R.  Co.,  152  N.  Y.  276,  a  municipal  Cape  May,  59  N.  J.  L.  396.  The  power 
ordinance  prohibited  railroad  trams  conferrea  upon  the  city  in  this  case 
from  crossing  certain  specified  streets  was  to  regulate  the  use  of  the  streets, 
without  first  stopping.  It  was  applica-  to  prevent  immoderate  driving,  to 
ble  on  its  face  to  all  railroads  without  provide  the  manner  in  which  corpon- 
exception,  but  it  appeared  that  the  tions  shall  exercise  any  privilege 
streets  named  were  but  little  fre-  granted  to  use  the  city  streets,  and 
quented  and  were  crossed  by  no  other  to  regulate  the  running  of  locomotive 
railroad.  Other  railroads  were  per-  engines  and  railroad  cars.  In  BrooklyD 
mitted  to  cross  more  frequented  r.  Nassau  El.  R.  Co.,  38  N.  Y.  App. 
streets  without  any  such  restriction.  Div.  365,  it  was  held  that  an  ordinance 
It  was  held  that  the  ordinance  was  an  which  required  fenders  on  all  street 
unfair  discrimination  against  the  par-  cars  to  be  within  "not  more  than  three 
ticular  railroad  which  crossed  the  inches  from  the  tracks"  was  unrea- 
streets  named.  sonable  in  its  provisions. 

»  Cape  May,  D.  B.  &  S.  P.  R.  Co.  v.  *  In  Trenton  Horse  R.  C6.  r. 
Cape  Alay,  59  N.  J.  L.  404  (power  to  ^Trenton,  53  N.  J.  L.  132,  the  city  had 
regulate  the  use  of  streets).  In  Central  power  to  pass  ordinances  necessaiy 
R.  Co.  V.  Elizabeth,  70  N.  J.  L.  578,  and  proper  for  good  government  and 
it  was  held  that  power  conferred  upon    order  and  for  the  protection  of  per- 
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and  drivers  to  keep  a  lookout  for  foot  passengers  and  children  and  on 
the  first  approach  of  danger  to  stop  the  car/  and  may,  within  reason- 
able limitations,  regulate  the  frequency  with  which  cars  slwU  he  run} 
Other  regulations  which  a  city  may  adopt  in  the  case  of  street 
railroads  is  a  prohibition  against  the  placing  of  salt  on  railway 
tracks,'  prohibiting  the  sprinkling  of  sand  on  the  railway  tracks,* 
regulating  the  use  of  snowplows,^  requiring  street  railway  corpora- 
tions to  keep  the  tracks  watered,*  and  other  similar  matters.^  Other 
regulations  which  have  been  sustained  in  the  case  of  steam  railroads 
are  requirements  that  tJie  hell  shall  he  rung  before  starting  and  while 
the  train  is  in  motion,®  that  tlie  whistle  be  not  sounded  in  the  city 
limits  except  for  necessary  signals,"  that  steam  be  not  permitted  to 
escape  except  in  starting;  *^  to  prohibit  the  obstruction  of  the  streets 
by  railroad  cars; "  and  to  require  the  maintenance  of  gates  at  street 
crossings." 

sons  and  property;  and  also  to  pr&-  ^  A  city  may,  by  ordinance,  con- 
scribe  the  manner  in  which  corpora-  trol  the  manner  in  which  an  electric 
tions  or  persons  should  exercise  any  street  railway  may  use  or  cut  and  trim 
privilege  granted  to  them  in  the  use  trees  in  the  streets  for  railway  pur- 
of  any  street.  It  was  held  that  these  poses.  Consolidated  Traction  Co.  v. 
powers  authorized  reasonable  regula-  East  Oranj^e,  61  N.  J.  L.  202.  An  or- 
tioDS  controlling  the  running  of  street  dinance  directing  a  street  railroad 
cars,  and  that  an  ordinance  requiring  company  to  maintain  only  one  track 
an  agent  on  each  street  car  in  aadition  in  a  city  street  was  held  to  be  an  ex- 
to  the  driver  to  assist  in  the  control  ercise  oi  the  right  of  the  city  to  make 
of  the  car  and  passen^^ers  and  to  pre-  reasonable  regulations  concerning  the 
vent  accidents  and  disturbances  was  use  of  the  street  by  the  railroad  com- 
not  upon  its  face  unreasonable.  pany.  Baltimore  v.  Baltimore  Trust 
»  Fath  V.  Tower  Grove  &  L.  R.  Co.,  &  Guar.  Co.,  166  U.  S.  673.  It  has 
105  Mo.  537  (power  to  regulate  streets,  been  held  that  under  a  statute  au- 
and  to  regulate  and  control  street  thorizin^  such  municipal  regulations 
railways).  concermng  street   railways  as   public 

•  In  Mayor,  &c.  of  New  York  v,  interest  and  convenience  may  require, 
Dry  Dock,  E.  B.  &  B.  R.  Co.,  133  N.  Y.  a  city  may  require  quarterly  reports 
104,  a  city  had  power  to  regulate  the  of  the  number  of  passengers  carried 
running  of  street  cars;  an  ordinance  by  a  street  railway.  St.  Louis  v.  St. 
was  adopted  which  recjuired  cars  to  iJouis  R.  Co.,  89  Mo.  44. 

be  run  every  twenty  minutes  between        ®  Texas  &  Pacific  R.  Co.  v.  Nelson, 

midnight  and  six  a.  m.     It  was  held  2  U.  S.  App.  2 13 ;    Illinois  Central  R. 

that  the  ordinance  was  not  unreason-  Co.  v.  Gilbert,  157  111.  354. 

able  on  its  face,  and  that  the  burden        "  Chicago,   R.    I.   &   P.   R.   Co.   v. 

was  on  the  railway  company  to  show  Steckman,  224  111.  500. 

that  it  was  unreasonable  as  applied        ^  Pittsbuig,  C.  C.  &.  St.  L.  R.  Co. 

to  its  railroad.  ,v.  Robson,  204  111.  254;  Chicago.  R.  I. 

»  Consolidated  Traction  Co.  v.  Eliza-  &  P.  R.  Co.  v.  Steckman,  224  III.  500. 
bcth,  68  N.  J.  L.  619.  "  In  Duluth  v.  Mallet,  43  Minn.  204, 

•  Dry  Dock,  E.  B.  &  B.  R.  Co.  v.  the  citjr  liad  power  to  prevent  the  en- 
Mayor,  Ac.  of  New  York,  47  Hun  cumbering  ot  the  streets  with  car- 
(N.  Y.),  221.  riages.     It  was  held  that  it  mi^ht  by 

■  Broadway  &  S.  A.  R.  Co.  v.  Mayor,  ordinance  prevent  the  obstruction  of 

Ac.  of  New  York,  49  Hun  (N.  Y.),  126.  the  streets  by  railroad  cars^  and  for 

•  City  &  Suburban  R.  Co.  v.  Savan-  that  purpose  prohibit  the  switching  of 
nah,  77  Ga.  731 ;  State  v.  Canal  &  C.  R.  railroad  cars  at  street  crossings. 

Co.,  60  La.  An.  1189.  See  alsoNewcomb        "  Cliicago,  B.  &  Q.  R.  Co.  v.  Ottawa, 
V.  Norfolk  W.  R.  Co.,  179  Mass.  449.        66   111.   App.   631   (power  to  provide 
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§  71S  (396).  OrdinanceB  under  Police  Power  and  Qenenl  Wel- 
fare GlauBe.  —  Other  illustrations  of  what  a  municipal  corporation 
may  do  under  the  general  welfare  clause  in  its  organic  act,  or  under 
lis  police  power  or  its  implied  right  to  pass  by-laws,  or  under  a  gen- 
eral grant  of  authority  for  that  purpose,  may  be  here  given. 

Under  authority  ''to  ordain  and  publish  such  acts,  laws,  and 
regulations,  not  inconsistent  with  the  Constitution  and  laws  of  the 
State,  as  shall  be  needful  to  the  good  order  of  the  city,"  it  can,  says 
Howard,  J.,  "subject  to  these  restrictions  and  certain  statute  refla- 
tions, establish  all  suitable  ordinances  for  administering  the  govern- 
ment of  the  city,  the  preservation'  of  the  health  of  the  inhabitants, 
and  the  convenient  transaction  of  business  within  its  limits,  and 
for  the  performance  of  the  general  duties  required  by  law  of  muni- 
cipal corporations."  * 

protection    to   persons    and    property  train  and  of  the  relation  between  the 
m  the  use  of  railroads  crossing  streets),  passenger  and  the  carrier,  and  is  a^ 
But  see  West  Jersey  &  S.  K.  Co.  v.  bitrary   and  unreasonable.     Wice  t. 
Bridgeton,  64  N.  J.  L.  189.  where  it  Chicago  &  N.  \V.  R.  Co.,  193  ffl.  351. 
was  Tield  that  **  power  to  regulate  tiie  rev'g  93  111.  App.  266. 
speed    and     mnning    of    locomotive        Charter     power    to    a    munidpil 
engines  and  railroad  cars  through  the  corporation  to  require   railroad  eoo- 
city ''  does  not  authorize  the  city  to  panics  to  fence  their  respective  rattroak 
require  the  erection  of  gates  at  iiil road  within   the  municipal   limits,  to  ktif 
crossings.       Cities     having     exclusive  flaamen  at  street  crossin^a,  and  to  pri" 
control  of  streets  may  take  such  pre-  viae  protection  against  mjuiy  to  pe^ 
cautions  as  are  necessary  for  the  safety  sons  and  property  in  the  use  of  each 
of  their  inhabitants  in  the  use  of  them,  railroads,  confers  plenary  poUoe  powen 
as  by  erecting  gates  at  railroad  crossings  over    railroads    within    the   corponto 
or  by  permitting  the  railroad  company  Xvanis  to   provide   protection  ag^ut 
to  erect  them.    Textor  v.  Baltimore  cl  injuries  to  person  and  property;  and 
O.  R.  R.  Co..  59  Md.  63.    In  Pittsburg,  the  grant  of  a  right  of  way  to  a  rail- 
C.  C.  &  St.  L.  R.  Co.  V.  Crovrfi  Point,  road  company  by  an  ordinance  whieh 
146   Ind.   421,   it  was  held  that  au-  provides  that  the  company  shall  eieet 
thority  to  a  city  to  control  the  use  of  suitable  fences,  &c.,  is  not  a  mere  eoa- 
city  streets,  to  declare  what  sliall  con-  tract,  but  is  an  exercise  of  the  richt  d 
stitute  nuisances,  and  to  prevent,  abate,  municipal  legislation,  and  as  such  bif 
and  remove  the  same,  and  to  prevent  the  force  of  law  within  the  oorponte 
interference  \^ith  the  free  use  of  the  limits.     Hayes  v.  Michigan  Centnd  R. 
city  streets  and  general  authority  to  R.  Co.,  Ill  U.  S.  228.    Tlie  duty  thai 
pass  ordinances,  did  not  authorize  an  devolved  on  the  railroad  is  one  due, 
ordinance   recjuiring   a    railroad   com-  not  to  the  city  as  a  municipal  bo(^i 
pauy  to  keep  a  watchman  and  main-  but  to  the  public  consideredas  com- 
tain  gates  at  all  railroad  crossings.  posed  of  inoividuals,  and  each  penoo 
Autliority  to  a  city  to  regulate  the  specially    injured    by    breach   of  the 
police  of  a  city  and  to  pass  and  enforce  obligation  is  entitledf  to  his  individOBi 
all   neccssar>'  police  ordinances,   does  compensation,  and  to  an  action  for  iti 
not  authorize  the  enactment  of  an  or-  recovery.     76.  and  cases  cited. 
dinance  which  prohibits  passengers  from         *  Per  Howard^  J.,  State  r.  MeniB, 
leaving  moving  trains  without  the  con-  37  Me.  229.    Such  would  undoubtedly 
sent  of  tiie  person   in   charge   under  be  the  proper  construction  if  this  were 
penalty  of  a  nne.    Such  a  requirement  the  only  power  given  to  the  city  to  pM 
IS  unnecessary  as  a  police  regulation,  ordinances  or  by-laws.    It  should  un 
restrains  the  passenger  when  he  may  be  somewhat  liberally  construed.   M 
have  the  ri^ht  to  leave  the  train,  and  if  such  a  ^neial  grant  is  given  in  eon- 
is  a  regulation  of  the  operation  of  the  nection  with,  or  at  the  end  off,  a  lonf 
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§  719  (397).  Observance  of  the  Sabbath.  —  Power  to  pass  such 
ordinances  "to  maintain  the  peace,  good  government,  and  order  of 
he  city,  and  the  trade,  commerce,  and  manufactures  thereof,  as  the 
'ouncil  may  deem  expedient,  not  repugnant  to  the  Constitution  and 
aws  of  the  State,"  authorizes  an  ordinance  prohibiting  the  keeping 
>pen  of  stores,  shops,  and  places  of  business  on  Sunday,  if  its  pro- 
visions do  not  conflict  with  State  legislation.*    But  the  general  wel- 

ist  of  specific  powers,  perhaps  so  ex-  '  St.  Louis  v.  Cafferata,  24  Mo.  94; 

ended  a  construction  might  not  then  see  State  v.  Cowen,  29  Mo.  330;  State 

«  due  to  it.    The  power  conferred  by  v.  Ambs  (constitutionality  of  Sunday 

he  general  welfare  clause  is  or  may  laws  affirmed),  20  Mo.  214;   s.  p.  Fro- 

«    restricted    by   reference   to   other  lickstein  v.  Mobile,  40  Ala.  725;   Hud- 

>rovisions   of  the  charter  or  constit-  son  v.  Geaiy,  4  R.  I.  485;    Specht  v, 

tent  act.  Montgomery  City  Council  v.  Commonwealth,  8  Pa.  St.  312;  Cincin- 

lontgomery  4&  W.  PI.  R.  Co.,  31  Ala.  nati  v.  Rice,  15  Ohio,  225;    Karwisch 

'6;  Mount  Pleasant  v.  Breeze,  11  Iowa,  v.  Atlanta,  44  Ga.  204;   McPherson  v. 

199,   400,  per  Wright,  J.     Under  the  Chebanse,  114  111.46;   Lovilia  t7.  Cobb, 

leneral  welfare  clause  a  city  may  re-  126  Iowa,  557;   Liberman  v.  State,  26 

^uire  sellers  of  meat,  &c.  to  take  out  Neb.  464.     In  the  case  of  Charleston 

loenses.     Kinsley  v.  Chicago,  124  111.  v.  Benjamin,  2  Strob.  (S.  Car.)  508, 

(59.     The  general  welfare  clause  has  it  was  decided  by  the  Court  of  Ap- 

>een  held  to  confer  power  to  prevent  peals  of  South  Carolina  that  an  or- 

he    keeping  of  bawdy-houses.     State  dinanoe    of    the    city   of    Charleston, 

I.  'Williiuns,  11  S.  Car.  288.  See  ante,  prohibiting ''public  exposures  for  sales, 

){  686,  712;  post,  §§  749-753.  or  sales  of  merchandise,  on  Sunday," 

A  city  government  under  the  usual  was  not  a  violation  of  that  section  of 

grants  of  power  has  the  general  au-  the  State  Constitution  which  declares 

hority  to  so  r^ulate  the  use  and  en-  that  "the  free  exercise  and  enjoyment 

oyment  of  private   property  in   the  of  reli^ous  profession  or  worship,  with- 

jty  as  to  prevent  its  proving  pernicious  out  discrimination  or  preference,  shall 

o   the   citisens  generally,   and   may,  forever   hereafter   be   allowed   within 

vben  the  use  to  which  the  owner  de-  this  State  to  all  mankind."     In  that 

^otes  his  property  becomes  a  nuisance,  case  the  defendant  was  a  Jew,  and  the 

xxnpel  him  to  cease  so  to  use  it,  and  city  was  not  denied  to  be  possessed  of 

>iinish  him  for  refusing  to  obey  its  all  the  power  on  the  subject  which  the 

>rdinances  and  regulations  concerning  legislature  could   constitutionally  be- 

luch  use.    Louisville  CHty  Railway  Co.  stow.    In  the  case  of  Columbia  v.  Duke 

7.  Louisville,  8  Bush  (Ky.),  415.    See  and  Marks,  cited  2  Strob.  (S.  Car.)  530, 

Index,  Nuisance.  and  approved,  a  similar  decision  was 

The  statute  of  California^  authoriz-  made   at   nisi  prius   by   Mr.   Justice 

ng  supervisors  of  San  Francisco  "to  Martin.     And  in  this  last  case  it  was 

nake  all   regulations  which  may  be  further  ruled,  that  power  in  the  charter 

or  expedient  for  the  preser-  to   "establish   such   by-laws   as   may 


iratioD  of  the  public  health,"  is  within  tend  to  the  quiet,  peace,  safety,  and 

the  ooostitutional  power  of  the  legisla-  good  order  of  the  inhabitants,"  au- 

^ure  to  enact ;  and  under  it  the  super-  thorized  the  passage  of  such  an  ordi- 

naors  may  pass  an  ordinance  against  nance.     Power  to  make  rules  for  the 

deeding  cows   on  distillery  slops,   and  good  order  and  pubUc  peace  of  a  city 

/ending  the  milk  of  cows  thus  fed.  held  to  imply  power  to  appoint  police- 

Fohnson    v.    Simonton,    43    Cal.    342 ;  men.    State  v.  Sims,  16  S.  Car.  486.    A 

ifiie,  {$  301,  304,  677,  684,  689.  mere   power   to   "secure   the   health, 

A   eommon   council   has  power  to  peace,  and  improvement  of  the  city" 

\dopt    a    penal    ordinance    requiring  held   not  to  authorize  an   ordinance 

iuctioDeera  to  procure   licenses  from  prohibiting  the  keeping  open  of  stores 

Jie  d^.     This  power  is  in  the  nature  on  Sunday.     Corvallis  v.   Carlile,    10 

if  a  pouce  regulation.    Goshen  v.  Kern,  Oreg.  139. 

8  Ind.  468;  Kinsley  v.  Chicago,  124  111.  Statute  providing  for  Sunday  closing 

!o9.    See  further,  Index,  title  License,  of  barber  shops  sustained  as  a  proper 
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fare  clause  does  not  authorize  a  city  to  construct,  or  aid  in  con- 
structing, a  plank  road  or  toll  bridge  built  by  a  private  company 
beyond  the  corporate  limits  of  the  city.* 

§  720  (398).  Limitation  of  Power  under  the  Oenenl  Welfiro 
Olaose.  —  The  general  welfare  clause  to  pass  ordinances  for  the  good 
government,  &c.,  of  the  corporation  does  not  authorize  an  ordinance 
requiring  the  proprietor  of  a  theatre,  circus,  or  other  exhibition  li- 
censed by  the  corporation,  to  pay  a  peace  or  police  officer  of  the  place 
two  dollars,  or  any  sum,  for  each  night's  attendance  upon  such  place 
for  the  purpose  of  enforcing  order.  Such  an  ordinance  b  unreason- 
able and  can  only  be  passed  when  clearly  authorized.'  Under  such 
a  clause  an  ordinance  subjecting  to  a  fine  ''any  person  whose  known 
character  is  that  of  a  prostitute,"  was  held  to  be  unlawful.' 

§  721  (399).  Shade  Trees  in  Streets.  —  Shade  trees  in  the  dty 
streets  are  regarded  with  favor ,^  and  do  not  constitute  a  nuitance 
unless  they  are  an  actual  obstruction  to  travel  along  the  street  or 

exercise  of  the  police  power.  People  tide  to  the  centre  of  the  street  or  high- 
V.  Bellet,  99  Mich.  151 ;  State  v.  Petit,  way,  he  has  a  title  to  the  shade  trees 
74  Minn.  376,  aff'd  sub  nam.  Petit  v.  growing  therein.  Southern  Bell  TeL 
Minnesota,  177  U.  S.  164;  People  v.  Co.  v,  Francis,  109  Ala.  224;  AtUnU 
Ilavnor,  149  N.  Y.  195;  State  v.  u.  Holliday,96Ga.  546;  aarkr.DMW, 
Sopher,  25  Utah,  318.  Hut  see  Ex  34  Mich.  86;  Winter  v.  Peterson,  24 
parte  Jentsch,  112  Cal.  468;  Eden  v,  N.  J.  L.  524;  Avis  v.  VinelaiKi,  56 
People,  161  111.  296;  Ragio  v.  State,  N.  J.  L.  474;  Dailjr  v.  State,  51  Ohio 
86  Tenn.  272.  Sunday  closing  ordi-  St.  348.  The  abutting  owner  mar  re- 
nance  directed  against  barbers  held  cover  for  the  destruction  of  snade 
to  be  void  as  special  legislation.  Ta-  trees  in  the  street  in  front  of  his  lot 
coma  V.  Kretch,  15  Wash.  296.  Wliite  t;.  Godfrey,  97  Bfass.  472;  Bliai 

*  Montgomery  v.  Montgomery  &  v.  Ball,  99  Mass.  597.  The  unlawful 
W.  PI.  R.  Co.,  31  Ala.  76;  ante,  §  321.  cutting  down  of  shade  and  omamoital 

*  Waters  v.  T.*eech,  3  Ark.  110;  trees  is  deemed  an  irreparable  iiyuiy 
ifw/wa,  §  589;  pos/,  §  1134.  But  in  Tan-  and  will  be  enjoined.  Tainter  f. 
nenbaum  v.  Rehm,  152  Ala.  494;  44  Morristown,  19  N.  J.  Eq.  46;  Crosti 
So.  Rep.  532,  it  was  held  that  under  the  Morristown,  18  N.  J.  Eq.  305,  313. 
general  police  p>ower,  a  city  may  assi|2^n  Although  an  abutting  owner  vuj 
a  fireman  to  each  theatre  and  reqmre  not  own  the  fee  of  the  highway,  he  hai 
the  owner  to  pay  for  the  fireman's  an  equitable  casement  or  interest  in 
services.  Such  an  ordinance  is  not  shade  trees  planted  by  him  in  it  with 
unreasonable.  the  assent  of  the  mumcipal  authoritiei 

■  Buell  V.  State,  45  Ark.  336.  A  city  which  entitles  him  to  redresB  for  their 
ordinance  prohibiting  prostitutes  from  destniction.  Donahue  v.  Keystone 
being  on  the  streets  of  the  city  between  Gas  Co.,  181  N.  Y.  313,  aflPg  90  N.  Y. 
the  hours  of  7  p.m.  and  4  a.  m.  except  App.  Div.  386;  Lane  v.  Lamke,  53 
in  cases  of  reasonable  necessity  to  l>e  N.  i .  App.  Div.  395.  See  post,  chip- 
clearly  shown  by  the  party  charge<l,  ter  on  Streets.  Where  the  title  to 
held  reasonable  and  valid  under  ex-  the  soil  of  the  liighway  is  not  vestod 
press  statutory  authority  to  restniin  in  either  the  abutting  owner  or  the 
and  punish  vagrants,  prostitutes,  rakes,  municipality,  the  owner  thereof  hM 
and  whoremongers.  Dunn  v.  Com-  no  right,  as  in  a  question  with  the 
monwealth,  105  Ky.  834.  abutting  owner,  to  cut  down  and  i^ 

*  When  the  abutting  owner  owns  move  trees  standing  in  it.     EklflftU  *> 
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highway.  Hence,  in  many  cases  it  is  laid  down  that  the  city  au- 
thorities cannot  declare  such  trees  to  be  a  nuisance,  and  direct  their 
abatement  as  such,  in  the  absence  of  actual  obstruction  to  travel.^ 

But  other  decisions  seem  to  have  adopted  a  qualified  rule  and  hold 
that  by  virtue  of  the  control  of  the  city  over  the  streets  the  question 
whether  trees  growing  on  a  sidewalk  are  an  obstruction  is  to  be  de- 
termined by  the  city,  and  its  determination  that  they  are  and  should 

be  removed  as  nuisances  will  not  be  reviewed  by  the  courts.*    The 

Howell,  86  Hun   (N.   Y.),  424.     The  abutting  owner.    Avis  v.  Vineland,  56 

«B8ent  of  the  city  authorities  to  the  N.  J.  L.  474. 

planting  of  shade  trees  will  be  pre-  Where  an  abutting  owner,  with  the 
mimed  if  they  have  been  set  out  for  consent  or  acauiescence  of  the  city, 
more  than  a  year.  Lane  t;.  Lamke,  53  has  caused  shade  trees  to  be  set  out  in 
N.  Y.  App.  Div.  395.  Although  the  the  street  along  or  near  the  line  of  his 
abutting  owner  owns  no  part  of  the  property,  the  municipal  authorities 
bed  of  the  street,  his  interest  in  the  will  not  be  permitted  to  wantonly  or 
shade  trees  in  front  of  his  property  is  without  reasonable  cause  destroy  them, 
sufficient  to  entitle  him  to  recover  even  though  they  become  a  part  of  the 
damages  for  their  negligent  destruction  realty  and  the  title  to  the  soil  of  the 
by  escaping  gas  from  the  pipes  of  a  street  is  in  the  city.  Bui^et  v.  Green- 
gas  light  company.  Donahue  v.  Key-  field,  120  Iowa,  432 ;  Gallaher  v.  Jeffer- 
stone  Gas  Co.,  181  N.  Y.  313,  aff'g  90  son,  125  Iowa,  324,  331. 
N.  Y.  App.  Div.  386.  *  Vanderhurst  v.  Tholcke,  113  Cal. 

*  Atlanta  v.  Holliday,  96  Ga.  546;  147;   Tate  v.  Greensboro,  114  N.  Car. 

Bills  17.  Belknap,  36  Iowa,  383 ;  Everett  392.    In  Illinois,  shade  trees  in  the  pub- 

V.  Council  Bluffs,  46  Iowa,  66;  Patter-  lie  streets  of  a  city  are  the  property  of 

son  17.  Vail,  42  Iowa,  143;    Burget  v.  the  municipality  which  has  complete 

Greenfield,  120  Iowa,  432;    Frostbuig  control  of  them  and  will  not  be  cn- 

V.  Wineland,  94  Md.  239;    Winter  t7.  joined  from  cutting  down  when  they 

PeteTBon,  24  N.  J.  L.  524;    Avis  v,  obstruct  the  sidewalk.     Mt.  Carmel  v. 

Vineland,  56  N.  J.  L.  474;    Evans  v,  Shaw,  155  111.37.    Under  statutory  au- 

Street    Commissioners,    84    Hun    (N.  thority  to   control   and   regulate  the 

Y.),  206;    Phifer  v.  Cox,  21  Ohio  St.  streets  and  to  remove  and  abate  any 

248.  obstructions       and       encroachments 

Trees  in  highways  are  property  of  therein,  the  council  may  cause  to  be 
the  adjacent  owner,  and  if  they  en-  summarily  cut  down  and  removed 
crooch  upon  the  highway,  and  must  be  shade  trees  standing  within  the  limits 
removed,  he  has  a  right  and  must  be  of  a  sidewalk  and  belonging  to  the 
afforded  a  reasonable  opportunity  to  abutting  lot  owner.  Whether  such 
take  them  as  living  trees  and  transplant  trees  are  obstacles  to  travel  and  ought 
than  elsewhere.  Clark  v.  Dasso,  34  to  be  removed  is  a  matter  to  be  de- 
Mich.  86.  Cooley^  C.  J.,  said:  "It  termined  by  the  council  in  its  discre- 
ahould  be  borne  in  mind  that  a  tree  in  tion,  and,  except  in  the  case  of  abuse 
the  highway  is  not  under  our  law  per  se  of  such  discretion,  the  courts  will  not 
a  nuisance,  and  that  it  only  becomes  interfere.  Shade  trees  standing  within 
such  when  it  constitutes  an  actual  in-  the  limits  of  a  sidewalk  are  not  an  en- 
juiy  or  obstruction."  croachment  upon  the  street,  but  an 

An    ordinance    passed    under    the  obstruction,  and  their  removal  by  the 

power  to  declare  nuisances  and  to  re-  proper  authorities  ne^  not  be  pre-  ' 

move  obstructions,  encumbrances,  and  ceded  by  a  hearing  or  notice.     Chase 

nuisanoes  in  any  street  which  declares  v.  Oshkosh,  81  Wis.  313. 

healthy   growing   trees   planted    over  Abutting   owner   who    has    fee    to 

twenty-five  years  before  on  or  near  the  centre  of  street  has  only  a  qualified  and 

e4ge  of  the  roadway  of  a  street  a  nui-  limited  ownership  in  trees  standing  in 

aanoe    and    obstruction    and    directs  street  which  is  subservient  to  the  public 

their  removal  as  such,  held  void  be-  right  to  convenient  passage,  and  the 

eaiise  they  were  not  an  obstruction  in  otricr  rights,  powers,  and  duties  of  the 

fact  and  were  planted  on  the  soil  of  the  governing   bodies   in   the   protection, 
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title  or  interest  of  the  abutting  owner  in  the  shade  trees  must  yield 
to  the  power  of  the  city  to  grade  the  street,  or  to  build  sidewalks,  or 
otherwise  improve  it.  For  any  injury  resulting  therefrom  the  abut- 
ting owner  has  no  redress.^ 

Where  a  city  corporation  is  authorized  "to  ordain  such  laws  not 
inconsistent  with  the  Constitution  and  laws  of  the  State  as  shall  be 
needful  to  the  good  order  of  the  city,"  it  may  pass  an  ordinance  im- 
posing a  penalty  upon  any  person  who  shall  "  mutilate  or  destroy  any 
omaTnental  tree  planted  in  any  of  the  streets,  lanes,  or  other  public 
places  withhi  the  limits  of  the  city."  Such  an  ordinance  is  not  in- 
consistent with  a  State  law  punishing  the  rrudiciaus  or  wanton  de- 
struction of  trees  growing  for  ornament  or  use.  Under  the  ordinance 
it  is  not  necessary  to  allege  or  prove  that  the  mutilation  was  malicious 
or  wanton,  and  it  would  seem  to  be  considered  that  it  was  no  defence 
that  the  tree  alleged  to  be  mutilated  was  upon  the  street  in  front  of 
the  lot  of  the  accused,  who  owned,  subject  to  the  public  easement, 
ad  medium  fUum  vios? 

promotion,  and  establishing  of  every  property  right  in  shade  trees,  of  which 

public  use  in  and  upon  the  streets  of  he  cannot  be  deprived  without    com- 

the  city.     Southern  Bell  Tel.  Co.  v.  pensation  by  the  acts  of  the  telegraph 

Francis,  109  Ala.  224.  company  in  running  its  wires.    Daily 

>  Castlebenyv.  Atlanta,  74  Ga.  164;  v.  State,  51  Ohio  St.  348.     In  Con- 

Gallaher  v.  Jefferson,   125  Iowa,  324,  necticut,  it  is  held  that  the  selectmen  of 

331;   Wilson  v.  Simmons,  89  Me.  242;  the  town  have  no  power,  without  the 

Tate  V.  Greensboro,  114  N.  Car.  392.  owner's  consent,  to  cut  or  trim  trees  to 

But  in  Michigan,  the  rule  has  been  enable  a  telephone  company  to  con- 
adopted  that  although  a  municipal  cor-  struct  and  maintain  its  line,  and  the 
poration  has  the  right  to  remove  shade  telephone  company  cannot  justify  so 
trees  for  the  purpose  of  improving  a  doing  under  authority  received  from 
highway  it  cannot  do  so  withotU  giving  the  selectmen.  Bradley  v.  Southern 
notice  to  the  owner  that  he  may  have  New  England  Tel.  Co.,  66  Conn.  559. 
an  opportunity  to  transplant  or  re-  But  a  telephone  company  is  answer- 
move  them  himself.  Stretch  v.  Cas-  able  for  wanton  and  unnecessary 
sopolis,  125  Mich.  167.  See  also  Miller  damage  to  trees.  Wyant  v.  Central 
t7.Detroit,  Y.  &A.  A.  R.  Co.,  125Mich.  Tel.  Co.,  123  Mich.  51;  Osborne  v, 
171.  If  the  proceedings  to  grade  a  Auburn  Tel.  Co.,  HI  N.  Y.  App.  Div. 
street  are  void  for  failure  to  comply  702.  In  Michigan,  an  electnc  street 
with  the  statute,  the  abutting  owner  railway  cannot  remove  trees  without 
may  recover  in  trespass  for  the  destruc-  first  giving  notice  to  the  owner  to  afford 
tion  of  liis  trees.  Fislier  v.  Naysmith,  him  an  opportunity  to  remove  and 
106  Mich.  71;  Richardson  v.  Webster  transplant  them  himself.  Miller  v. 
City,  111  Iowa,  427;  Blanden  v.  Ft.  Detroit,  Y.  &  A.  A.  R.  Co.,  125  Mich. 
Dodge,  102  Iowa,  441.  171.     The  right  to  construct  a  street 

Telegraph,  telephone,  and  street  rail-  railway  or  a  telegrapl^  or  telephone 
toay  companies  have  been  held  to  have  line,  does  not  justify  an  entrance  on 
the  right  to  cut  and  trim  trees  so  far  as  private  property  to  cut  the  limbs  of  trees 
necessary  for  running  ^ires,  Ac.  to  more  conveniently  run  wires,  llssot 
Southern  Bell  Telephone  Co.  v.  Francis,  v.  Great  Southern  Tel.  Co.,  39  La.  An. 
109  Ala.  224;  Wyant  v.  Central  Tele-  996;  Memphis  Bell  Tel.  Co.  v.  Hunt, 
phone  Co.,  123  Mich.  51 ;  Dodd  v.  Con-  16  Lea  (Tenn.),  456. 
solidated  Traction  Co.,  57  N.  J.  L.  482.  «  State  v.  Merrill,  37  Me.  229.  Can- 
But  in  Ohio,  it  is  held  that  an  abutting  tra,  as  to  right  of  adjoining  owner. 
owner,  whose  title  extends  to  the  Lancaster  v.  Richardson,  4  T^fmaing 
centre  of  the  street  or  highway,  has  a  (N.  Y.),   136;  see  post,  5  1134,  note. 
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101).  Vagrants;  Powers  under  Authority  to  regulate  the 
Power  "to  regulate  the  police  of  the  city,"  and  to  pass 
3  not  inconsistent  with  law,  authorizes  an  ordinance  for 
ind  fining  vagrants,  although,  by  the  general  law  of  the 
;rants  may  be  proceeded  against  before  a  justice  of  the 
court  considering  that  this  did  not  forbid  the  corporation 
local  regulation  on  the  same  subject  not  in  conflict  with  the 

If  aine  is  a  quite  liberal  con-   Case,  11  Me.  208;    s.  p.  Portland  v. 

the  words  *'good  order."  Bangor,  42  Me.  403,  Rice,  J.,  dissent- 
scessary  that  cities  should  ing.  It  is  now  admitted  by  the  Supreme 
n  authority,  and  the  power   Court  of  Maine  that  this  statute  is  in 

ordinance  could,  perhaps,  conflict  with  the  14th  amendment  of 
I  as  incidental  to  the  power  the  Constitution,  ''That  no  State  shall 
over  its  streets  and  public  deprive  any  person  of  life,  liberty"  &c., 
ost,  chapter  on  Streets,  '^without  due  process  of  law,'' and  that 
o  shade  trees.  Posf,  §  1134,  Nott's  Case  and  Portland  v.  Bangor, 
as  been  held  that  an  ordi-  supra,  are  no  longer  the  law.  Now 
h  prohibits  the  hitching  of  there  can  be  no  restraint  of  liberty 
ade  trees  is  reasonable  and  without  first  having  a  judicial  investi- 
the  owner  of  the  adjoining  gation  of  the  charge.  Portland  v.  Baur 
subject  to  prosecution  and   gor,  65  Me.  120.     See  Byers  v.  Com- 

if  he  violates  it.  Baker  v.  mon wealth,  42  Pa.  St.  89 ;  post,  §  744, 
111.  108.  note,  §  750.    In  Illinois,  the  Supreme 

uis  V.  Bentz,  11  Mo.  61,  Court  of  that  State  decided  that  the 
d  from  Jefferson  City  v,  act  creating  the  Reform  School  was 
9  Mo.  683,  which  was  a  unconstitutional,  and  that  the  act,  so 
roceeding  for  an  indictable  far  as  it  restrained  liberty  for  any  cause 
je  State  v.  Co  wen,  29  Mo.  except  actual  crime,  was  in  violation  of 
>uis  V.  Schoenbush,  95  Mo.    the  Bill  of  Rights.     People  v.  Turner, 

V.  Commonwealth,  42  Pa.  55  111.  280;  People  v.  Weisenbach 
Strong,  J. ;  Shafer  v.  Mum-  (power  to  bind  out  children),  60  N.  Y. 
.  331;    supra,  §  752;    post,   385. 

Vagrancy  is  distinguished  from  dis- 
\  by  which  "two  or  more   orderly  conduct  and  breaches  of  the  peace 

the  town "  were  authorized  and  includes  only  such  cases  of  vaga- 
)o  the  workhouse,  until  dis-  bondage  as  are  known  to  the  common 
law,  by  writing  under  their  law.  Under  statutory  authority  to 
e  there  employed  and  gov-  punish  "vagrants"  by  ordinance  the 
ding  to  the  rules  and  orders  scope  of  the  term  cannot  be  enlarged. 
B,  Ac.,  "all  persons,  able  of  Way's  -Case,  41  Mich.  299.  Under 
rk,  and  not  having  estate  or  autnority  granted  to  restrain  and  pun- 
^rwise  to  maintain  them-  ish  vagfrants  the  city  council  may  de- 
refuse  or  neglect  to  do  so,  clare  what  acts  shall  constitute  va- 
»lute,  vagrant  life,  and  ex-  grancy,  but  such  power  must  be  confined 
)rdinary  calling  or  lawful  within  reasonable  bounds  and  limited 
fficient  to  ^in  an  honest  to  the  generally  accepted  meaning  of 

does  not  violate  the  con-  the  term  and  scope  of  the  law  relating 
ri^^ht  to  "life  and  liberty,"  to  the  subject.  State  v.  Stone,  96  Minn. 
i,  m  "criminal  proceedings.  482.  Under  power  to  define  "vagrant," 
tl  by  counsel,  confronted  a  city  ordinance  wliich  declares  that 
aes,"  Ac.   The  court  did  not   any  person  living  idly,  or  without  any 

a  criminal  prooeeding,  but  settled  home,  or  without  any  visible 
itory  or  correctional  one,  so  means  of  living,  or  lawful  occupation 
iiBoii  proceeded  against  was  and  employment,  or  found  begging,  or 
uid  designed  to  protect  the   living  or  frequenting  certain  oisrepu- 

f  rom  burning  chargeable  table  houses,  shall  be  deemed  a  vagrant, 
person's   support.      Nott's   is  a  valid  exercise  of   the  power  con- 
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§  723  (402).  Strays.  —  By  virtue  of  its  police  power  a  muni- 
cipal corporation  may  pass  an  ordinance  imposing  a  fine  upon  the 
owner  of  any  animal  found  astray  or  at  large  within  the  limits  of  the 
corporation.* 

§  724.  Regulation  of  Dogs.  —  Although  a  property  right  in  a  dog 
is  recognized  by  the  decisions,  it  is  qualified  in  its  nature,  and  the 
courts  uniformly  consider  that  the  regulation  of  the  keeping  or  har- 
boring of  dogs  is  a  proper  subject  for  the  exercise  of  the  police  power 
of  the  State.-    The  police  power  of  the  State  on  this  subject  may  either 

fcrn»cl.  Nichols  v.  Salem,  49  Orcg.  298;  In  re  Stegenga,  133  Mich.  55.  A  oom- 
89  Pac.  Rep.  804.  So  much  of  an  ordi-  phiint  alle^ng  that  the  defendant  was 
nance  to  punish  vagrants  as  provides  guilty  of  mdecent,  insulting,  and  im- 
that  any  person  who  ''is  found  tres-  moral  conduct  by  peeking  into  the 
passing  on  private  premises  without  windows  of  an  occupied  house  wiM 
giving  a  good  account  to  the  court  for  was  not  his  residence,  sufiBcieDtly 
his  or  her  conduct''  is  not  authorized  charges  a  violation  of  an  ordiniDoe 
by  statutory  authority  to  restrain  and  against  indecent,  insulting,  or  immocal 
punish  vagrants  and  is  void.  State  v.  conduct.  Grand  Rapids  v.  Williams, 
Stone,  96  Minn.  482;  105  N.  W.  Rep.  112  Mich.  247. 
187.  In  order  to  cliarge  a  person  with  ^  Munieipality  No.  3  v.  Blanc,  1 U. 
vagrancy  by  reason  of  going  about  An.  385;  Case  v.  Hall,  21  111.  632;  Gook- 
in  the  community  without  any  visible  mon wealth  v.  Bean,  14  Graj  (Maas.), 
means  of  support,  it  must  appear  that  52 ;  (Commonwealth  v.  Curtis,  9  Allea 
he  is  idle  and  seeking  to  live  upon  the  (Mass.),  266;  Roberts  v.  Ogle,  30  DL 
charity  of  others  and  unwilling,  though  459 ;  McKee  v.  McKee,  8  B.  Hon.  (Ky.) 
able,  to  work  for  his  maintenance.^  433 ;  Waco  v.  Powell  (hogs  at  laise), 
In  re  Jonlan,  90  Mich.  3.  Prosecution'  32  Texas,  258;  Carter8>ille  v.  Lanham, 
for  violation  of  ordinance.  St.  Louis  67  Ga.  753 ;  Dimn  v.  Wilcox,  85  Ab. 
r.  Babcock,  156  Mo.  148.  144,  149,  citing  text;  ante,  §  592.  note; 

It  is  said  that  one  who  Yias  been  «tipra,  §620.  Construction  of  onUnaDce 
loitering  about  the  streets  of  a  city  and  prohibiting  the  suffering  of  animals  to 
in  bar-rooms  in  idleness  for  two  weeks  run  at  lai^e,  and  what  must  be  ahovn 
without  apparent  habitation  and  witli-  to  subject  a  person  to  liability  under 
out  any  means  of  support,  giving  no^  such  an  ordinance.  Collins^iDe  •• 
satisfactory  expLination  of  his  conduct,  "^  Scanland,  58  111.  221;  Kinder  v.  C3^ 
would  be  punisliiible  as  a  disorderly  per-  lespic,  63  111.  88. 
son  at  common  law.  In  re  Stegenga,  '  Sentell  v.  New  Orleans  dc  C.  R.  0(^ 
i;i3  Mich.  55,  per  Hooker,  J.  Ctiarter  166  U.  S.  698;  Ex  parU  Ackerxnan,  6 
authority  to  provide  by  ordinance  for  Cal.  App.  5;  91  Pac.  Rep.  429;  CraD- 
the  punishment  of  '"disorderly  persons  ston  v.  Augusta,  61  Ga.  572;  Cole 
of  all  kinds''  is  to  be  construed  in  its  v.  Hall,  103  III.  30;  Mitchell  v.  Wil- 
ordinary  sense,  and  is  not  limite<i  to  liams,  27  Ind.  62;  State  v.  ComnaD, 
such  conduct  as  would  be  regarded  as  27  Ind.  120;  State  v.  Topeka,  36  Kaa 
disorderly  under  the  general  statutes  76;  Tower  v.  Tower,  18  Pick.  (3Caa.) 
of  the  State  or  at  common  law.  A  202;  Blair  v.  Forehand,  100  Man.  136; 
complaint  alleging  that  defendant  was  Morewood  v.  Wakefield,  133  Mass.  240; 
found  loitering  aljout  in  common  bar-  Van  Horn  v.  People,  46  Mich.  183; 
rooms  and  wandering  about  the  streets  Faribault  r.  Wilson,  34  Bfinn.  254; 
by  day  and  by  nipht  without  any  lau^ul  Julienne  v.  Jackson,  69  Miss.  34;  Nehr 
means  of  suppport  and  \\ithout  being  v.  State,  35  Neb.  638;  Morey  v,  BrowBi 
able  to  give  a  satisfactory  account  of  42  N.  H.  373 ;  Fox  v,  Mohawk  &  H.  B. 
himself  for  a  perio<l  of  two  weeks  in  Humane  Soc.,  1(55  N.  Y.  517,  522; 
violation  of  a  city  ordinance  relating  to  Mowery  v.  Salisbury,  82  N.  Off.  175; 
<iisorderly  persons  does  not  charge  the  Hoist  v.  Roe,  39  Ohio  St.  340;  Exjufli 
defendant  >*ith  vagrancy  and  is  not  Cooper,  3  Tex.  App.  489;  Jenkins  a 
open  to   objection   on  that  account.    Ballantyne,  8  Utan,  245;    Carter  a 
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rcised  directly  by  statutory  enactment,  or  may  be  delegated 
3S  and  other  municipal  corporations.  It  usually  takes  the 
f  provisions  prohibiting  dogs  from  running  at  large  without 
56  and  without  a  collar  and  license  tag ;  requiring  dogs  to  be 
d  or  kept  upon  the  owner's  premises,  and  authorizing  the 
d  or  other  public  officer  to  kill  all  dogs  found  running  at  large 
ition  of  the  statute  or  ordinance,  and  if  such  officer  kills  a  dog 
g  at  large  in  violation  of  the  statute  or  ordinance,  no  action 
sustained  against  him  for  the  act.^    A  license  fee  or  tax  is 

\  Wis.  298;  Tenney  v.  Lenz,  16  v.  Brown,  42  N.  H.  373;  Nehr  t7.  State, 
9.  35  Neb.  638.  Application  of  statute, 
Bitute  providing  that  only  dogs  see  Morewood  v.  Wakefield,  133  Mass. 
ipon  iM  assesament  roUa  shall  he  240;  Moore  v.  Mills,  191  Mass.  56. 
to  the  protection  of  the  law.  Dogs  in  cities  may  be  classified  and 
.t  in  a  civil  action  for  killing  a  owners,  &c.,  may  be  required  to  register 
owner  cannot  recover  beyond  all  dogs  of  one  class  and  not  the  dogs 
le  fixed  by  himself  at  the  last  of  another  class,  and  to  pay  a  greater 
ent  preceding  the  killing,  is  fee  for  the  registration  ot  dogs  of  one 
the  police  power  of  the  State,  class  than  for  the  registration  of  dogs 
D.  New  Orleans  &  C.  R.  Co.,  166  of  another  class,  e.  g.,  male  and  femtJe 
598.  Mr.  Justice  Brawn  said :  dogs.  State  v.  Topeka,  36  Kan.  76. 
ugh  dogs  are  ordinarily  harm-  As  to  the  power  to  enter  private  houses 
lY  presci;ve  some  of  their  heredi-  for  the  purpose  of  killing  a  dog,  see 
Jfish  instincts,  which  occasion-  Kerr  v.  oeaver,  1 1  Allen  (Mass.),  151 ; 
!ak  forth  in  the  destruction  of  Bisliop  v.  Fahay,  15  Gray  (Mass.),  61; 
and  other  helpless  animals.  Cozzens  v.  Nason,  109  Mass  275. 
too  small  to  attack  these  ani-  *  An  ordinance  which  prohibits  per- 
ire  simply  vicious,  noisy,  and  milting  of  dogs  to  run  at  large  within  the 
it.  As  their  depredations  are  corporate  limits,  provides  for  the  ap- 
>minitted  at  night,  it  is  usually  pointment  of  persons  to  seize  and  kill 
ble  to  identify  the  dog  or  to  fix  dogs  running  at  large  in  violation  of 
bility  upon  the  o>\Tier,  who,  the  ordinance,  fhat  all  dogs  so  seized 
er,  IS  liKely  to  be  pecuniarily  shall  be  detained  for  twenty-four  hoiurs, 
isible.  In  short,  the  damages  that  notice  shall  be  given  to  the  owner 
lally  such  as  are  beyond  the  of  any  dog  with  a  collar  with  the  own- 
»f  judicial  process,  and  legisla-  er's  name  engraven  thereon,  that  the 
a  drastic  nature  is  necessary  to  same  may  be  ransomed  upon  tiie  pay- 
persons  and  property  from  ment  of  specified  fees,  and  that  aU  dogs 
tion  and  annoyance.  Such  not  redeemed  shall  be  killed  is  a  proi>er 
ion  is  clearly  within  the  police  and  valid  exercise  of  the  police  power. 
)f  the  State.  It  ordinariljr  takes  Hagerstown  v.  Witmer,  86  Md.  293. 
n  of  a  license  tax,  and  the  identi-  An  ordinance  which  authorizes  the 
1  <rf  the  dog  by  a  collar  and  tag,  mayor  of  a  city  whenever  he  may  appre- 
rhich  the  name  of  the  owner  is  hend  dancer  of  the  existence  or  spread 
nes  required  to  be  engraved,  of  hydrophobia  to  issue  a  proclamation 
er  remedies  are  not  imcommon."  requiring  all  owners  of  dogs  to  confine 
statute  which  provides  that  or  muzzle  such  animals  is  not  invalid 
of  cities  may  issue  warrants  to  as  delegating  legislative  power  to  an 
officers  or  constables  directine  executive  officer.  Walker  v.  Towle, 
ither  to  kill  or  cause  to  be  killed  156  Ind.  639.  A  city  having  authority 
;b  not  licensed  and  collared  ac-  to  regulate  keeping  of  dogs  has  power 
;  to  the  provisions  of  the  act,  is  to  impose  a  fine  upon  a  person  for  keep- 
exercise  of  the  police  power  of  ing  a  dog  within  its  limits  without  hav- 
te,  idthough  it  permits  the  sum-  ing  obtained  a  license  to  do  so  in  viola- 
destruction  ot  dogs  without  tion  of  the  city  ordinance.  Carthsnge 
a  adjudication.  Blair  v.  Fore-  v.  Rhodes,  101  Mo.  175.  Under  a 
00  Mass.  136.    See  also  Morey  statutory  provision  that  no  ordinutioe 
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usually  charged,  and  such  license  fee  or  tax  is  regarded  a  proper 
exercise  of  the  police  power,  and  not  as  a  tax  upon  property.* 

The  authority  of  a  municipal  corporation  to  pass  ordinances  od 
the  subject  is  sometimes  conferred  in  express  tenns,^  but  it  has  also 

shall  contain   more  than   one   fmbjectf  Ex  parte  Cooper,  3  Tex.  App.  489.  Per 

which  must  be  clearly  expressed  in  its  capita  tax  on  does  is  an  exercise  of  the 

title,  &  provision  of  an  ordinance  pro-  police  power  and  is  not  in  violation  of 

hibiting  the  keeping  of  any  do^  \iithout  a  constitutional  provision  requiring  all 

the  payment  of    a  tax,   registration,  taxes  to  be  by  uniform  rule.    Boat  v. 

and  procuring  of  tag  and  collar,  and  Roe,  39  Ohio  St.  340;    Van  Horn  v. 

which  provides  for  killing  any  dog  run-  People,  46  Mich.  183 ;  Cole  v.  Hall,  103 

ning  at  larg;e  without  such  collar  and  111.  30 ;    State  v.  Topeka,  36  Kan.  76; 

tag,  is  not  within  a  title  which  expresses  Kidd  v.  Reynolds,  20  Tex.  Qv.  App. 

that   it   is   to   prohibit   animals   from  35.')   (distinguishing  Lynn  v.  State,  o3 

running  at  large  in  a  city.    Stebbins  v.  Tex.  Crim.  Rep.  lo3).    As  an  incident 

Ma^er,  38  Kan.   573.     An  ordinance  to  the   right  to  regulate  the  Inanag^ 

which   prohibits   the   keeping  in   any  ment  and  ownership  of  dogs,  confemd 

stable  or  other  premises  ''any  dog  or  upon  it  by  statute,  a  city  may  enfoice 

other  aninud  which  sliall  by  noise  dis-  a  license   tax   upon   dogs.     Ex  parte 

turb  the  quiet  or  repose  of  any  person  Ackerman,   6   Cal.    App.   5;  91  Pac 

therein  or  in  the  \ncinity''  does  not  Rep.  429;  Gibson  v.  Harrison,  69  Ark. 

apply  to  horses   kept  in  any  stable.  385.     Under  a  statute  empowering  a 

Tne  expression  "other  animal''  used  city  to  "tax,  regulate,  restrain,  and 

after  "dog"  must  be  construed  upon  prohibit  the  runmng  at  laige  of  dogs 

theprinciple  of  ejusdem generis.    People  ...  to  provide  for  the  impounding  or 

V.  Edelstein,  91  N.  Y.  App.  Div.  447.  destruction  ...  of  them  when  found 

In  two  cases,  ordinances  such  as  are  running  at  large  contrary  to  ordinanoe," 

referred  to  in  tlie  text  have  been  held  a  city  may  impose  a  per  capita  tax  upon 

to  be  invalid.     Under  authority  "to  dogs  by  way  of  license.    Such  tax  it 

regulate   or   restrain   the   running   at  an    exercise  of    the  police   power  of 

large  of  dogs  and  to  authorize  their  the  State  and  is  not  prohibited  bf 

destruction  when  at  large,  contrary  to  constitutional   provision   requiring  au 

ordinance,"  a  city  ordinance  requiring  property  to  be  taxed  in  proportion  to ita 

all  dogs  running  at  lai^^e  to  be  idllca,  value.     Carthage  v.  Rhooes,  101  Mo. 

and  authorizing  the  marshall  to  shoot  175. 

them  when  running  at  large  in  viola-  An  ordinance  which  pro\'ide8  that 

tion    of   the    ordinance,   was   held  to  the  owner  of  a  dog  upon  payment  of  a 

violate    the  Texas  Constitution  by  de-  prescribed  license  tax  shall  attach  to  a 

pri  ving  a  citizen  of  his  property  without  collar  to  be  worn  by  the  dog  a  seal  or 

adequate  compensation  or  due  process  device  as  e\ndence  of  the  o^Tiership  of 

of  law.    Lynn  v.  State,  33  Tex.  Crim.  the  dog  and  of  payment  of  the  license 

Rep.  153.    In  Wasliington  v.  Meigs,  1  tax,  and  which  also  provides  for  the 

Mc Arthur  (D.  C),  53,  it  was  held  tliat  destruction   of  a   dog   upon  which  a 

the  law  recognizes  property  in  dogs,  and  license  tax  has  not  been  paid,  and  pro- 

that   a   city   ordinance    requiring   the  vides  further  for  the  enforcement  of » 

owner  of  such  property   to  obtain   a  penalty  for  any  violation,  is  an  exenjtt 

license  for  keeping  a  dog  is  illegal.    This  of  the  police  power,  and  not  of  the  taxi^ 

case  seems  to  make  a  distinction  be-  power.     Ex   parte   Ackerman,  6  CiL 

tween  tlie  act  of  simply  keeping  a  dog  App.  5;  91  Pac.  Rep.  429. 

and    requiring  the    owner   at   certain  License  fees  exacted  for  the  keeping 

seasons  to  muzzle,  and  to  prevent  him  of  dogs  are  public  moneys  which  coji^ 

from  running  at  large.    The  lat  ter  i:)ower  he  diverted  to  the  use  of  a  private  indivii' 

is  conce(lc<l  to  exist  as  a  police  regu-  ual  or  corporation  even  under  expre^ 

lation  for  the  safety  of  a  community,  statutory  authority.     So  held  undff 

This  decision  is  contrary  to  tlie  great  statute    appropriating    license  foes  to 

weight  of  authority.  use  of  humane  society.    Fox  v,  Mohawk 

»  Gibson  v.  Harrison,  69  Ark.  385;  &  H.  R.  Humane  Soc.,  165  N.  Y.  517, 

Cole  V.   Hall,    103   111.   30;    Common-  aff'g '25  N.  Y.  App.  Div.  26. 

wealth  V.  Markham,  7  Bush  (Ky.),  486;  »  See  State  v.  Topeka,  36  Kv..  7fi; 

Mowery  v.  Salisbury,  82  N.  Car.  175;  Faribault   v.   Wilson,    34   Minn.  254; 
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been  sustained  under  such  general  grants  of  authority  as  power  to 
jeelare  what  shall  be  deemed  to  constitute  a  nuisance  and  to  abate 
the  same/  or  to  enact  ordinances  for  the  protection  of  health,  life, 
ind  property,'  or  to  make  by-laws  for  the  comfort  and  security  of 
the  citizens.' 

§  725  (403).  Power  under  Authority  to  preserve  Oood  Order,  Ac.  — 
[f  a  municipal  corporation  has,  by  its  charter,  power  to  pass  ordi- 
lances  to  preserve  the  peace  and  good  order  of  tjie  place,  this  gives 
t  authority  to  provide  for  the  punishment,  in  the  manner  allowed 
>7  its  charter,  of  persons  who  shall  rescue,  or  attempt  to  rescue, 
orisaners  from  the  lawful  custody  of  municipal  officers.*  But  the 
^neral  power,  though  expressly  conferred,  to  enact  by-laws  for 
he  good  government  of  the  town,  does  not  confer  the  power  to  levy 
axes  of  any  kind,  not  even  upon  retailers  of  ardent  spirits.^ 

§  726  (404).  Storage  of  Gunpowder.  —  The  general  welfare  clause 
n  a  charter  empowering  the  city  council  to  pass  such  other  ordi- 
lances  as  appear  necessary  for  the  security  of  the  city,  authorizes 
m  ordinance  regulating  the  mode  of  keeping  and  the  sale  of  gun- 
oowder,  within  the  limits  of  the  corporation,  such  as  requiring  all 
gunpowder  brought  into  the  city  to  be  conveyed  to  the  public  maga- 
dne  of  the  city,  except  when  it  is  to  be  retailed,  and  then  to  be  kept 
in  limited  quantities  and  in  secure  canisters.  And  it  was  so  held, 
notwithstanding  the  point  was  made  in  argument  that  the  general 
B^elfare  clause  in  the  charter  could  not  enlarge  the  powers  of  the  cor- 
poration further  than  is  necessary,  to  carry  into  effect  the  specific 
3;rants  of  power." 


§727  (405).  PnbUc  Safety;  Pire  Limits.  —  Municipal  corpora- 
tions, with  general  power  to  provide  for  the  safety  of  their  inhab- 

Fulienne  v.  Jackson,  69  Bfiss.  34;  Jen-  '  Williams  v.  Augusta  City  Council, 

dns  V.  Ballantvne,  8  Utah,  245.  4  Ga.  509 ;    Frederick  v.  Augusta  City 

'  Leach  v,  Ellwood,  3  III.  App.  453;  Council,  5  Ga.  561,  where  the  charter 

Bailer  v.  Sheridan,  27  Ind.  494 ;  Hag-  of  Augusta  is  more  fully  given. 

sntown  V,  Witmer,  86  Md.  293.  In  California^  it  has  been  held  that, 

*  ELetUer  v,  Sheridan,  27  Ind.  494;  under  such  a  power,  a  municipality  may 
l^alker  v.  Towle,  156  Ind.  639.  See  prohibit  the  carrying  on  of  a  laundry 
ibo  Comroonwealth  v.  Chase,  6  Cush.  within  the  city  hmi&  in  any  building 
[Haas.)  248.  not    constructed    of    brick    or    stone. 

*  Osmmonwealth  v.  Markham,  7  Matter  of  Yick  Wo,  68  Cal.  294  (see 
Budi  (Ky.),  486.  Yick  Wo  v.  Hopkins,  118  U.  S.  356); 

*  Independence  v.  Moore,  32  Mo.  392 ;  Index,  Laundry.  In  Missouri,  a  city 
3t.  Louis  V.  Schoenbush,  95  Mo.  618.  may,  under  the  general  welfare  clause, 

*  Com'rs  of  Ashville  v.  Means,  7  Ire.  prohibit  cruelty  to  animals,  St.  Louis 
%  Ckr.)  Law,  406;  Burnett,  In  re,  30  v.  Schoenbusch,  95  Mo.  618. 

Ua.  461 ;    post,  chapter  on  Taxation. 
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itants,  may  prohibit  the  throwing  of  heavy  or  dangerous  adicl^^ 
from  the  upper  stories  of  buildings  into  the  streets  or  open  spaecss 
near  them,  where  persons  are  in  the  habit  of  passing;  and  mav, 
where  this  is  consistent  with  the  general  and  special  legislation 
applicable   to   the   municipality,  establish  pre  limits ^  and  prevent 
erection    therein  of  wooden  buildings^    It  has  been   held  that   a 
municipal  corporation  has  inherent  or  implied  power,  independ- 
ently of  any  express  statutory  authority,  to  enact  ordinances  for  the 
protection  of  the  property  of  the  citizens  against  fire  and  to  prescribe 
fire  limits  and  prohibit  the  erection  of  wooden  buildings  thereiD,' 

^  McKibbin  v.  FQrt  Smith,  35  Ark.  in  certain  portions  thereof.    Respublici 

352;  A'xparteFiske,  72Cal.  125;   In  re  v.  Duquet,  2  Yeate«  (Pa.),  493. 
Newell,    2   Cal.    App.    767;     Ford    v.         In  Massachusetts,  it  has  been  beki 

Thralkill,  84  Ga.  169;   King  v.  Daven-  that    an    ordinance    establishing  fire 

L    f\o  lit    o/\r  .    T>_i.i. „    ¥_i i: :i._ I un-r^: aI-_ iY—  -^ 


V.  Stein,  13S  Ind.  49;   Haumgartner  v.  ing.  although^  before  the  passage  ol  On 

Hasty,   100  Ind.  575  (quoting  text);  ordiruinc^f  xixn'k  XDasbeffun  on  t&doakx, 

First  Nat.  Bank  v.  Sarlls,  129  Ind.  201 ;  a  contract  made  for  the  erection,  and 

State  V.  O'Neil.  49  I^.  An.  1171,  citing  the    lumber    bought    and    prepared, 

text;  Wadlcigli  v.  Oilman,  12  Me.  403;  Salem  v.  \laynes,   123  Mass.  372.   A 

Salem    v.    Maynes,     123    Mass.    372;  similar  decision  app>ear8  to  have  been 

Brady  v.  N.  W.  Insurance  O).,  1 1  Mich,  made  in  Tennessee,  where  it  was  held 

425;  Kichenlaub  v.  St.  Joseph,  113  Mo.  that  the  exercise  of  the  power  to  estab- 

395 ;     Vandcrbilt   v.    Adams,    7   Cow.  lish  fire  limits  and  prohioit  the  erection 

(N.   Y.)   349,   352;   per   Woodruff,  J.,  of  wooden  buildings  therein  does  noi 

arguendo;    Fire  Dept.  v.  Gilmour,  149  impair   the   obligation   of  a  contract 

N.  Y.  453;    Grifiin  r.  Gloversville,  67  even  where  the  contract  to  build  wai 

N.  Y.  App.  Div.  403;  State  v.  Johnson,  made  before  the  passage  of  the  owii- 

114  N.  (Jar.  846;  Douglass  v.  Common-  nance.      Knoxville    v.    Bird,    12  Ua 

wealth,  2  Rawle  (Pa.),  262 ;   Klingler  v.  (Tenn.),  121.    But  in  New  York,  where 

Bickel,  117  Pa.  St.  326;   Charleston  v.  an  ordinance  prohibited  the  ereetionf 


Charleston  v.  Reed,  27  \V.  Va.  681,  had  by  resolution  given  defendant  pe^ 
quoting  text.  mission  to  erect  a  wooden  buil^ps 
\n  ordinance  establishing  fire  limits  within  these  limits,  and  he  entered  into 
is  not  in  violation  of  the  Fourteenth  contracts  therefor  and  began  the  woric, 
Amendment  to  tlie  United  States  Con-  and  tliereafter  the  common  council 
Ptitution;  nor  is  it  oppressive,  un-  passe<l  a  resolution  rescinding  the 
reasonable,  or  special  in  its  operation ;  resolution  permitting  piaintiCf  to  con- 
it  is  not  an  unwarmntable  delegation  struct  the  building,  it  was  held  that 
of  power  to  municipal  officers.  Ex  when  defendant  entered  upon  the  con- 
varte  Fiske.  72  Cal.  125.  See  also  struction  of  the  building  pursuant  to 
Kureka  City  v.  Wilson,  15  Utah,  67.  the  permit,  he  acquired  a  vested  right 
An  ordinance  prohibiting  the  erec-  therein  of  which  the  council  had  no 
Hon  of  wooden  buHdinqs  within  pre-  power  to  deprive  him,  and  tliat  an 
scribed  limits  does  not  violate  either  the  action  to  recover  a  penalty  for  a  viola- 
C'onstitution  of  Pennsylvania  or  the  tion  of  the  ordinance  could  not  be 
Fourteenth  Amendment  to  the  Con-  maintained.  Buffalo  v,  Chadeayne, 
stitution  of  the  United  States.    Klingler  134  N.  Y.  163. 

V.  Hickel,  117  Pa.  St.  326.    Cities  may  »  Indiana.      In    this    State  it  hai 

constitutionally  be  authorized  to  pre-  been  said  tliat,  independently  of  an^ 

vent  the  erection  of  wooden  buildings  [express]    statutory   authority,  mum- 
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t  other  decisions  deny  the  existence  of  any  implied  or  inherent 

»Wer.* 

The  power  to  enact  ordinances  prescribing  fire  limits  has  been 

M  to  be  conferred  by  statutes  authorizing  municipalities  to  make 

•ovision  for  the  protection  of  the  inhabitants  against  loss  by  fire.^ 

ich  ordinances  have  also  been  sustained  under  the  general  welfare 

lal    corporations    possess    the    in-  leigh  v.  Gilman,  12  Me.  403,  and,  on 

rent  power  to  enact  ordinances  for  the  other  hand,   Hudson  v.   Thome, 

i  protection  of  the  property  of  the  7  Paige  (N.  Y.),  261,  is  considered  as 

[sen  against  fire  and  may  for  that  opposed  to  it. 

rpose    pass    ordinances    prescribing  Of  course  the  question  in  each  case 

r  limits  and  prohibiting  tne  erection  must  be  decided  in  view  of  all  the  legis- 

wooden  buudings  therein.     Craw-  lation  of  the  State  bearing  upon  it. 

isville   V.    Braden,    130    Ind.    149,  The  text  in    the   fourth   edition    has 

>;    citing  Clark  v.  South    Bend,  85  been  sHghtly  modified,  and  is  retain^ 

L  276;   Baumgartner  v.  Hasty,  100  in  the  fifth  edition.    The  prevention  of 

L  675;    Hasty  v,  Huntington,   105  fires  in  towns  and  cities  is  peculiarly 

L  540;   BlufTton  v.  Studebaker,  106  a  matter  for  local  regulation,  and  is 

L     129;     First    National    Bank    v.  universally  so  regarded.    Ante,  §§  301, 

ils,  129  Ind.  201.  303.    It  belong  to  the  ordinary  police 

In  Louisiana,  it  has  also  been  held  powers  of  a  cit^;    and  unless  such  a 

,t  a  municipal  corporation  has  in-  course  is  inconsistent  with  the  legisla- 

ent  or  implied  power  independent  tion  of  the  State  touching  the  subject 

specific  legislative  grant  to  forbid  (as  Mr.  Justice  Gould  shows  it  to  liave 

erection  within  the  densely  built  been  in  Texas),  it  seems  to  us  to  be 

parts  of  a  town  and  compel  the  re-  presumptively  authorized  by  a  general 

v^  therefrom  of  buildings  formed  grant  of  power  to  provide  for  tlie  safety 

combustible  materials.     Monroe  v.  and  welfare  of  the  inhabitants, 

ffman,  29  La.  An.  651.    But  in  the  Instance  of  a  want  of  power  to  re- 

;r  case  of  State  v.  Schuchardt,  42  strict   erection   of   wooden    buildings. 

An.  49,  the  court  seems  to  have  Hudson  v.  Thome,  7  Paige  (N.  Y.),  261. 

n  of  the  opinion  that  no  such  in-  '  Ironside   v.    Viniia,    6   Ind.    Ter. 

ent  or  implied  power  existed  and  485;  98  S.   W.   Rep.    167    (power  to 

i  it  must  be  found  in  a  grant  of  guard  against  accidents  by  fire  and  to 

islative    authority.      The    question  prohibit  the  erection  of  any  building 

this  case  arose  imder  an  attempt  more  tlian  10  feet  in  heiglit  unless  the 

repair  with  shingles  the  roof  of  a  outer  walls  are  constructed  of  brick 

Imng,  which  was  originally  shingled,  or  mortar,  &c.)  ;    Alexander  v.  Green- 

l  it  was  held  that  legislative  author-  ville,  54  Miss.  659  (power  to  pass  or- 

to  prevent  the  reconstruction  of  dinances  for  the  security  of  the  town, 

buildings   did   not   authorize   the  to  regulate  the  police,  and  to  provide 

nicipality  to  prohibit  such  repairs.  for    the    prevention    and    extinguish- 

*  £>^  Moines  v.  Gilchrist,  67  Iowa,  ment   of    fires);    Cliarleston  v.   Reed, 

I.    See  also  Kneedlcr  v.  Norristown,  27  W.  Va.  681  (power  *'to  make  regu- 

I  Pa.  368.  lations  for  guarding  against   damage 

In  Pye  y.  Peterson,  45  Tex.  312,  or  damages  by  fire ").    When  a  statute 

conclusion  was  reached  in  view  of  conferring   authority   specifically   pre- 

legidation  of  the  Stale,  that  a  {s^eneral  scribes  the  manner  in  wiiich  the  power 

nt  of  power  to  a  city  "to  ordain  such  shall  be  exercised,  the  statutory  method 

inances,  not  inconsistent  with  the  prescribed    must    be    followed.      Des 

B  of  the  State,  as  shall  be  needful  Moines    v.    Gilchrist,    67    Iowa,    210. 

the  government,  interests,  welfare,  'Under   statutory    authority    to    enact 

1  good  order  of  the  corporation,'*  reasonable  regulations  to  prevent  fires, 

not  authorize  the  city  to  establish  &c.,  a  municipality  cannot  require  the 

limits  and  to  prevent  the  erection  consent   in    writing    of    the    adjoining 

wooden  buildings  within  such  limits,  owners  to  the  erection  of  any  frame 

s  text  is  referred  to,  and  it  is  ad-  building.    Tilford  v.  Belknap,  126  Ky. 

Aed  that  it  b  supported  by  Wad-  244;  103  S.  W.  Rep.  289. 


1106                                    MUNICTPAL   CORPORATIONS  §727 

clause y^  and  under  power  to  declare  what  sliall  constitute  numnces, 
to  abate  and  remove  the  same,  and  to  regulate  the  police  of  thedtjv 
But  the  power  to  establish  fire  limits  and  to  regulate  the  manner  of 
constructing  buildings  therein  is  in  derogation  of  common  right,  and 

must  be  strictly  construed  in  favor  of  the  owners  of  buildings  within 
its  limits.^    It  is  also  held  that  pursuant  to  ordinances  fixing  the 

*  Ford    V.    Thralkill,    84    Ga.    169.  each  day  during  which  any  violation 

Under  power  to  piiss  such  ordinances  shall  continue,  was  held  not  to  apply  to 

as  mav  be  conducive  to  the  promo-  the  extension  or  enlargement  of  a  brick 

tion  of  the  health,  safety,  and  welfare  depot  building  by  an  extension  at  one 

of  its  inliabitants,  a  city  may  pass  an  end,  two  stories   high,  constructed  of 

ordinance  re^^latiug  in  a  reasonable  wooden  framework,  resting  on  bririk 

manner  the  handling  of  combxistible  oils  foundation,     cased     with     comigatfti 

in  tank  wagons  or  other  vehicles  upon  iron,  and  covered  with  sheet-iron  roof- 

the  streets   of  the  city.     Spiegler  v.  ing.      The    buildine    was    considered 

Chicago,  210  III.  114.  not  to  come  properly  within  theordi- 

^  Patterson  v.  Johnson,  214  111.  481,  nance.    Montgomery  v.  Louis\'ille  A  N 

488.  R.   CO;,.84  Ak.    127.     An  ordinance 

Under  the   proxnsion   of  the   Cali-  prohibiting  the  erection  or  enlar^mad 

fornia  Constitution  authorizing  muni-  of  any  building  except  with  brick  or 

cipal   corporations   to  make   all   such  stone ;  that  no  wooden  bulldiiig  should 

local  poHce.  sanitary,  and  other  rcgula-  be  enlarged  without  a  perrnit  irom  the 

tions  as  arc  not  in  conflict  with  general  local      authorities,      was      sustaiDfti. 

laws,  a  city  may  prohibit  the  erection  McCloskey  v.  Krelin^.  76  Gal.  511. 

or  maintenance  of  any  tent  or  movable  In  Wadleigh  v.  Gilman,  12  Me.  403, 

structure  within  the  fire  limits.     In  re  it  was  decided  that  the  remowd  of  a 

Newell,  2  Cal.  App.  767.     Under  the  wooden    building    to    the    prohibited 

police  powers  of  the  city  it  has  been  district,  or  even  from  one  part  of  the 

rield  that  the  city  may  assign  a  fireman  district  to  another,  was  an  '* erection" 

to  theatres  and  may  r^equire  tlie  oxoner  witliin  the  meaning  of  the  term  "0vr- 

to  pay  for  liLs  services.    Such  a  require-  tion**  as  used  in  the  ordinance.   "The 

ment  is  a  valid  exercise  of  tiie  police  mischief,"  says    Weston^  C.    J.,  "did 

power  of  the  city  for  the  protection  of  not  consist  in  the  act  of  erecting,  but 

the   public  and   is   not   unreasonable,  in   the   continuance   of   the  erection. 

Tannenbaum  v.  Rehm,  152  Ala.  494;  The  ordinance  did  not  meddle  with 

44  So.  Rep.  532.  erections  as  they  stood ;    this  would 

■  Montgomery  r.  I^uisville  &  N.  R.  have  transcended   their  power."    To 

Co.,  84  Ala.  127;  Louisville  v.  Webster,  the  same  effect  Kaufman  r.  Stein,  138 

108  III.  414;    State  v,  Schuchardt,  40  Ind.  49;    Eureka  City  v,  Wilson,  15 

La.  An.  49;    Iloulton  v.  Titcomb,  102  Utah,  67. 

Me.  273.  Difference  between  "erecting"  tnd 

Under    tlie    authority    to    fix    fire  "repairing."    Brady  r.  N.  W.  Ins. Co.. 

limits  and  to  nrol libit  the  erection  or  11  Mich.  425,  449,  opinion  of  CampW* 

repair  of  wo<Mlen  buildings  therein,  a  J.;   Montgomery  v.   Louisville,  Ac.  R- 

city  cannot  absdutrly  prohibit  all  re-  Co..  84  Ala.  127;   Carroll  v.  Lynchburg 

pairs  to  a  woo<lon  building  irrespective  84  Va.  803;    Brown  t»,  Hunn.  27  Conn, 

of  the  nuiterial  or  t.he  extent  of  the  a32;  Booth  v.  State.  4  Conn.  65;  Tuttle 

repairs.     It  is  within  its  ix)wer  to  pro-  v.  State,  lb.  68;    Stewart  v.  Commoo- 

hil>it   the   pnictical    reconstruction    of  wealth,  10  Watts  (Pa.).  307. 

the  building,   but   it   cannot   prohibit  .\s  to  the  meaning  of  the  words  *'ip- 

minor  repairs  rpirardloss  of  their  effect  combustible  materials,"  when  used  in 

upon   the   pabhc,    adjacent    pro{)erty,  a  statute  or  ordinance  regulating;  the 

or  the  rights  of  others.     First  National  erection  of  buildings,  see  Sylvanift  * 

Bank  r.  Surils.  129  Ind.  201.    See  also  Hilton,  123  Ga.  754;  Payne  v,  WriKM, 

Ex  parte  1  isko.  72  Cal.   125;    State  v.  L.  R.  1  Q.  B.  D.  104:  Badley  r.  Cuck- 

Schuchardt,  42  La.  An.  49.     An  ordi-  field  Union  Rural  Dwt.,  72L.T.ir.8. 

nance  which  prohibite<l  the  erection  of  775. 

any  wooden  nuilding.  <&c.,  within  the  An  ordinance  framed  in  terms  to 

fire  limits  and  provided  for  a  fine  for  indefinite    that    an    expert    sunreyor 
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fire  limits  and  prohibiting  the  erection  of  wooden  buildings  therein, 
the  city  may,  summarily  and  without  judicial  proceedings,  remove 
any  building  which  has  been  erected  in  violation  of  the  ordinance.* 
It  has  been  held  that  the  city  may  enforce  its  ordinances  by  injunc- 
iion  to  restrain  the  erection  of  a  building  in  violation  thereof,  when 
it  is  declared  that  such  erection  is  a  nuisance,'  and  an  injunction  by  an 
adjoining  owner  against  the  erection  of  a  building  in  violation  of  the 
prdinance  has  also  been  sustained  when  the  plaintiff  has  shown 

oould  not  locate  the  boundaries  of  the  obtained.     Watertown   v.    Mayo,   109 

fire  limits  held  to  be  invalid.     Lamm  Mass.  315. 

V,  Danville,  221  111.  119.  Ordinance  ^  No  solid  reason,  4n  the  author's 
prohibiting  the  erection  or  mainte-  judgment,  exists  why,  in  proper  cases, 
nance  of  any  woodyard  "within  150  a  municipal  corporation  may  fiot  resort 
feet  of  any  inhabitated  portion  of  any  to  a  court  of  equity  to  aid  it  in  enf ore- 
residence  district"  without  a  permit  ing  its  public  duties  to  preserve  the 
held  to  be  void  for  uncertainty,  St.  health  and  property  of  the  inhabitants ; 
Paul  V.  Schleh,  101  Minn.  425.  and  by  proper  cases  is  meant  those 

*  McKibbin  v.  Ft.  Smith,  35  Ark.  which  fall  within  some  recognized  head 
352;  Hine  v.  New  Haven,  40  Conn,  of  equitv  jurisdiction.  Ante,  §  685, 
478;  Baumgartner  v.  Hasty,  100  Ind.  note.  But  in  some  cases  a  contrary 
575;  Eichenlaub  v.  St.  Joseph,  113  view  has  been  adopted.  A  court  of 
Mo.  395,  406;  Klingler  v.  Bickel,  117  equity  m^  not  enjoin  the  erection  of  a 
Pa.  St.  326.  Under  statutory  au-  wooden  building  within  the  fire  limits, 
thority  to  fix  fire  limits  and  to  direct  althouj^h  such  erection  is  forbidden 
the  manner  of  constructing  buildings  by  ordinance.  St.  Johns  v.  McFarlan, 
therein,  a  mimicipal  corporation  may  33  Mich.  72.  Marston,  J.,  says:  ''A 
by  oixlinance  declare  a  building  not  court  of  chancery  has  no  jurisdiction 
constructed  in  terms  of  the  ordinance  to  restrain  the  threatened  violation 
lobe  a  nuisance  and  authorize  its  abate-  of  a  villa^  ordinance,  unless  the  act 
ment  as  such.  Biicks  v.  Mason,  145  threatened  to  be  done,  if  carried  out, 
Mich.  212.  will  be  a  nuisance.  ...  If  a  proper 

•  Houlton  V,  Titcomb,  102  Me.  273.  ordinance  was  framed  with  an  appro- 
See  also  Index, ,  Equity;  Injunction;  priate  penalty,  we  think  the  remedy 
Nuiaance.  at   law   would    be   found   adequate." 

In  Ma9sachu8ett8f  a  city  or  town  Equity  wUl  not  enjoin,  at  the  instance 
is  held  entitled  to  maintain  a  bill  in  of  the  municipality  itself,  even  where 
equUy  to  prevent  the  carrying  on  of  the  ordinance  directs  such  a  suit  to 
trades  or  occupations  therein  which  be  brought  against  any  person  about 
are  intrinsically  nuisances,  contrary  to  erect  a  wooden  building  contrary 
to  the  regulations  which  the  town  or  to  its  provisions.  Waupun  v,  Moore, 
dtv,  by  del^ated  authority  from  the  34  Wis.  450.  Lyon,  J.,  says,  that 
lonslature,  is  authorized  to  make.  "e()uity  will  not  lend  its  aid  to  enforce 
Winthpop  V.  Farrar  (offensive  trade),  11  by  injunction  the  by-laws  or  ordinances 
AUen  (Mass.),  398.  So  where  a  statute  of  a  municipal  corporation,  restraining 
prohibited  the  use,  in  cities  and  towns  an  act,  unless  the  act  is  shown  to  be 
of  a  specified  size,  of  any  building  not  a  nuisance  per  ae.  High  on  Injunc. 
then  so  in  use,  for  carrying  on  the  Dusi-  §  788;  Hudson  v.  Thome,  7  raige 
nessof  "slaughtering  cattle,"  Ac,  with-  (N.  Y.),  261;  Phillips  v,  Allen,  41  Pa. 
out  the  permission  of  the  municipal  or   St.  481." 

town  authorities,  it  was  held  that  the  A  municipality  is  under  no  implied 
act  was  constitutional  as  an  exercise  or  common-law  liability  in  damages 
of  the  police  power,  and  that  the  town  for  a  loss  caused  bv  a  fire  originating 
or  city  might,  in  the  corporate  name^  in  a  wooden  building  erected  ana 
file  a  bill  in  equit^r  to  restrain  the  use  maintained  in  known  violation  of  an 
of  a  building  therein  for  the  prohibited  ordinance.  Hines  v.  Charlotte,  72 
purpose,  where  the  required  consent  Mich.  278;  post,  chapter  on  Liabili- 
d  the  local  authorities  had  not  been  ties  and  Actions. 
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irreparable  injury.*  On  the  other  hand,  when  the  city  has  attempted 
to  remove  a  building  for  an  alleged  violation  of  the  ordinance,  it 
has  been  held  that  the  owjier  of  the  building  is  entitled  to  an  injunc- 
tion to  restrain  the  city  from  wrongfully  interfering  with  it' 

§728(406).  PubUc  Safety;  Hoistways.  —  Under  authority  to 
make  police  regulations,  or  to  pass  by-laws  for  the  good  rule  and 
government  of  the  corporation,  it  has  the  power  to  require  hoistrcays 
inside  of  stores  (usually  places  of  public  resort)  to  be  enclosed  by  a 
railing,  and  closed  by  a  trap-door  after  business  hours  each  day.  It 

^  First    Nat.   Bank  t;.   Saiils,    129  and  tinned  the  roof,  before  proceeding 

Ind.  201.  were  instituted  against  him,  and  ha<i 

Remedy    against    wrong-doer,    by  by  further  work  upon  it  during  tb« 

private  action  m  favor  of  an  adjoining  pendency  of  the  proceedings  miuie  it' 

owner  specially  injured  by  a  violation  substantially  fireproof.      The  city  aa— 

of  a  statute  in  relation  to  the  erection  thorities  were  considered  by  the  oour^ 

of  wooden  buildings.    Aldrich  v.  How-  to  be  the  proper  judges  as  to  how  f*r 

ard.  7  11.  I.  87.  tlicse  facts  should  affect  their  action^' 

■  Montgomery  v.  Louisville  &  N.  R.  The  court  expressed  the  further  vie^' 


Compare     Dunham    v.    New    Britain,  and  a  court  of  equity  ought  not  to  itiitr-^ 

53  Conn.  378.  fere,  in  a  case  like  tliat  before  the  court » 

In     Connecticut,     where    the     city  by  injunction  to  prevent  such  enforce-- 

charter  authorized  the  common  council  ment,  but  leave  the  party  aggrie\*eci 

of  a  city  to  make  ordinances  to  pro-  to  his  legal  remedy,  if  he  is  entitled 

tcct  a  city  from  fire,  and  to  establish  to  any  remedy.    Nor  was  it  a  raisoCK 

districts  within  which  it  should  not  be  for  the  interference  of  chancery  Ua*' 

lawful  witliout  a  license  to  erect,  en-  tlie  building  erected  in  such  fire  limit* 

large,  or  place  any  wooden  building,  had  become  real  estate,  since  it  had 

the   council   passed   an   ordinance  es-  become  so  by  the  unlawful  act  of  th^ 

tablishing  a  fire  district  and  forbid-  owner,  and  was  such  only  in  the  mos^ 

ding  the  erection   or   placing  of  any  technical  sense,  and  the  value  of  tb^" 

wooden  building  therein,   without  h-  building  could  be  easily  ascertained  and 

cerise  ^ven  by  the  board  of  aldermen,  proved,     lb, 

dechinng   that   such    building   should        Where  the  ordinance  passed  imdaP 

be  deeme<l  a  common  nuisance,  and  the  authority  above  referred  to  pn>^ 

making  it  the  duty  of  certain  officers  vided  that  no  person  shall  build  or  en- 

after  reasonable  noiice,   to  abate  it;  large  any  building  witliin  the  fire  linut** 

and  it  was  held  that  the  ordinance  was  without  a  license  first  issued  by  th4" 


ing  erected  without  license  within  tlie  woa  not  a  revenue  tax,  in  any  prope'' 

fire  hmits  of  a  city  in  violation  of  such  sense,   but   rather   a   reasonaole  suD^ 

an  onlinance,  it  Is  not  sufficient  reason  collected  of  the   jMirty  interested  ioT 

for  the  interference  of  a  court  of  equity  the  purpose  of  defraying  in  part  tb* 

by  injunction,  at  the  instance  of  the  expense  of  issuing  and  recording  th* 

owner,  that  lie  had  obtained  the  con-  license,  and  that  the  power  to  requi** 

sent  individually  of  xi  majority  of  the  such  a  fee  was  conferred  by  the  charter 

aldermen,  notice  being  given  him  that  by  intendment,  as  convenient,  if  no* 

the  board  when  in  session  might  re-  essential    to    full    enjoyment   of  tb* 

fuse  it-s  assent,  as  it  afterwards  did;  powers  expressly  granted.     Welch  «• 

nor  that  he  liad.  after  placing  the  build-  Hotchkiss,  39  Conn.  140. 
ing,  covered  it  witli  a  sheathing  of  iron 
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ustly  regarded  as  a  reasonable  police  regulation  not  unneces- 
interfering  with  private  rights.^ 

29(407).  Preservation  of  Order.  —  Power  "to  prevent  dis- 
nces  and  disorderly  assemblages,  and  maintain  the  good  gov- 
2nt  of  the  city,"  authorizes  it  to  take  measures  to  preserve  ilie 
and  to  protect  the  lives  and  property  of  the  citizens,  and  the 
^f  the  city  in  procuring  a  loan  of  arms  and  giving  a  bond  for 
return  are  valid  and  binding  upon  it.'  Authority  to  preserve 
^ace  and  quiet  of  the  place  authorizes  an  ordinance  forbidding 
iisorderly  shouting ,  dancing^  &c.,  in  the  streets  and  public 
R,"  though  such  conduct  violates  no  existing  State  law.' 

30.     Oaming  and  Oambling  Houses.  —  At  common  law  a  com- 

Ifaming  house  was  a  common  nuisance  and  was  indictable  as 

Gambling  and  the  keeping  of  gaming  houses  are  usually 

ayor,  Ac.  of  New  York  v.  Wil-  ■  Washington  v.  Frank,  1  Jones 
15  N.  Y.  502.  Johnson,  J.,  (N.  Car.)  Law,  436;  State  v.  Debnam, 
36:  ''The  danger  is  not  confined  98  N.  Car.  712;  State  v.  Cainan,  94 
jwner  and  ordinary  occupants  of  N.  Car.  880 ;  Vicksburg  v.  Briggs,  102 
ilding.  The  ordinance,  in  that  Mich.  551 ;  State  v.  Sherrard,  117  N.  Car. 
2  stands  on  the  same  footing  as  a  716;  State  v.  Home,  115  N.  Car.  739; 
ion  prohibiting  a  well  or  cistern  Glasgow  v.  Bazan,  96  Mo.  App.  412; 
id's  yard  unprotected  by  curb  or  construction  of  ordinance  in  respect  to 
ihe  reasonableness  of  which  could  disturbing  public  peace.  —  Charivari, 
doubted.  In  case  of  fire,  these  St.  Charles  t;.  Meyer,  58  Mo.  86.  As  to 
^  would  tend  directly  and  what  regulations  of  tliis  kind  are  neces- 
uily  to  allow  the  fire  to  extend  sary,  "much,"  says  the  court,  **must 
h  all  parts  of  the  building,  •  and  be  left  to  the  judgment  and  discretion  " 
uncovered,  would  also  tend  to  of  the  corporate  authorities.  Wasliing- 
jer  those  whom  duty  might  ton  v.  Frank,  1  Jones  (N.  Car.)  Law^ 
!  to  ent«r  to  effect  the  extinguish-  436;  ante,  §  589;  State  v.  Bill,  13  Ire. 
f  the  fire."  Paige,  J.,  considered  (N.  Car.)  Law,  373;  post,  chap,  xvii 
finance  the  same  in  principle  as  Ordinance  prohibiting  the  visiting  of 
ITS,  prescribing  the  height,  thick-  gambling  houses  held  valid.  Lane, 
walls,  and  materials  of  buildings  Ex  parte,  76  Cal.  587.  Under  general 
the  city.  authority  to  make  ordinances  for  the 

ate  V.  Buffalo,  2  Hill  (N.Y.),  434;  good  government  of  the  city,  the 
Orleans  v.  Costello,  14  La.  An.  37.  preservation  of  peace  and  good  order, 
linance  against  di«or(ier/t/ com/ti€<  &c.,  a  city  may  pass  an  orrii nance 
reference  to  a  simple  trespass  on  making  it  a  misdemeanor  to  be  in  a 
At  lot,  though  committed  in  an  public  place  in  a  dnmkcn  condition. 
)t  to  assert  an  adverse  right  to  Lebanon  v.  Gordon,  99  Mo.  App.  277. 
"operty.  Mobile  v.  Barton,  47  See  also  Green  City  v.  Holsinger,  70 
I.  A  municipal  legislative  body,  Mo.  App.  567, 569 ;  Gallatin  v.  Tarwater, 
feted  by  law  to  prohibit  or  sup-  143  Mo.  40,  45.  Ordinances  against 
practices  against  aood  morals  or  cruelty  to  animals  have  been  sustained 
decency,  may,  by  ordinance,  under  the  general  welfare  clause.  Porter 
I  the  utterance  of  profane  Ian-  v.  Vinzant,  49  Fla.  213;  State  v. 
whether  uttered  frequently  or  Karstendiek,  49  La.  An.  1621 ;  St.  Louis 
mce  bv  the  same  person.  The  v.  Schoenbusch,  95  Mo.  618. 
in  of  tne  council  that  the  use  of  *  State  v.  Crummey,  17  Minn.  72. 
le  language  is  against  good  morals  A  house  where  persons  are  allowed  to 
ot  be  judicially  reviewed.  De-  gatJier  to  bet  money  on  horse  races  is  a 
In  re,  43  Cal.  478.  gaming  house  and  a  common  nuisance 
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punishable  by  statute,  but  several  courts  have  held  (the  dedaoc 
however,   are   not   uniform),   that    the   fact   that    the   offence 
punishable  by  statute  does  not  prevent  the  enactment,  under  d^ 
legislative  authorization,  of  municipal  ordinances  upon  the  sai 

subject  and  providing  a  penalty  for  the  violation  diereof.*  T 
power  to  suppress  gambling  is  frequently  conferred  upon  munii 
palities  by  express  statutory  provision,-  and  it  has  been  held  tb 

and   indictable    ofi   such.      Ehrlick   v,  impose  a  penalty  for  keeping  a  giun: 

Commonwealth,  125  Ky.  742: 102  8.  W.  house  when  the  State  law  \aa  aliea 

Rep.  289;  State  i\  Avers,  49  Oreg.  61;  made  the  offence  punishable.    But 

88  Pac.  Rep.  653;   State  v,  Nease,  46  Monroe  v.  Hardy,  46  La.  An.  12 

Oreg.  433.     **At  common  law  keeping  where  the  contraiy  doctrine  seems  to 

a  gaming  house  was  an  offence  before  adopted. 

any  sort  of  game  was  prohibited,  and         An  ordinance  fixed  a  penalty 

was  punished  when  gaming  was  not  having  lottery  tickets  in  the  poasen 

even  aga!inst  public  policy,  when  the  of  any  person  at  a  fine  of  not  less  tb 

courts  recognized  such  contracts,  and  $250  or  imprisonment  for  three  moot 

by  solemn  judgment  made  the  loser  and  not  exceeding  $1,000  or  imprin 

pay  Ills  bet.     But  to  maintain  a  place  ment  for  six  months.    It  was  held  th 

for  the  purpose  of  inducing  men  to  the  ordinance  was  not  in  harmony  wil 

gather  and  game  was  a  common  nui-  a  statute  punishing  the  offence  by 

sance,  because  of  its  tendency  to  cor-  maximum  fine  of  $500,  or  by  imprini 

nipt  morals  and  ruin  fortunes."     Per  ment  for  six  months  without  any  mn 

Lamar,  J.,  in  Thrower  v.  State,  117  Ga.  mum  imprisonment,  and  was  void  i 

753,  755.     See  also  United  States  v.  in  conflict  with  the  general  laws  of  tl 

Dixon,  4  Cranch  C.  C.  107.  State.     Ex  parU  Solomon,  91  CaL  44 

'  Robbins  v.   People,   95   111.    175;  In  Blodgett  v.  McVey,  131  Iowa, 55 

Hankins  v.  People,  106  111.  628;   Rice  it  was  declared  by  statute  to  be  t  mi 

V.  State,  3  Kan.  141,  164;    Monroe  v.  demeanor  to  play  any  ^ame  for  mom 

Hardy,  46  La.   An.    1232;    Ex  parte  or  property.     An  ordinance  made 

Kiburg,  10  Mo.  App.  442;    Plattsburg  unlawful  to  gamble  and  provided 

V.  Trimble,  46  Mo.  App.  459 ;    Kansas  punishment  for  the  offence.   The  mni 

City   V.    Hallett,    59    Mo.    App.    160;  cipality  had  express  authority  to  i 

Kansas  City  v.  Zahner,  73  Mo.  App.  strain  or  prohibit  gambling.    It  w 

396;   Greenville  v.  Kemmis,  58  S.  Car.  held  that  the  ordinance  was  valid  i 

427,  433;  Greenwood  v.  State,  6  Baxt.  though  the  offence  was  already  cover 

(Tenn.)    567;     Ex    parte   Douglass,    1  by  the  statute.     A  conviction  under i 

tJtah,   108;  Seattle  v.   McDonald,  47  ordinance  Ls  not  a  bar  to  a  oonvidi 

Wash.  298:  91  Pac.  Rep.  952;  State  v,  under  a  statute.     Respass  v.  Comiiic 

Newman,  96  Wis.  258,  266.     On  the  wealth,  107  Ky.  139 ;  Lucas ».  Cbmmc 

general  subject  of  the  concurrent  pro-  wealth,     118    Ky.    818;      Ehriick 

hibition   of   offences   by   statute   and  Commonwealth,  125  Ky.  742;  1028.^ 

ordinance,  see  ante,   §§  630-633.     In  Rep.  289.    The  fact  that,  by  virtne 

Georgia,  when  tlie  offence  is  covered  by  power  to  restrain  gambling,  a  dty  1 

statute,   the   municipahty  must  liave  issued  a  license  for  keno  tables  or  otl 

express  authority  to  proliibit  or  sup-  gambling  devices,  is  not  a\*ailable  m 

press  gaming  to  justify  an  ordinance  on  justification   or  defence   upon  indi 

the  subject.     Kahn  v.  Macon,  95  Ga.  ment    for   a    violation    of   a   statu 

419;    Thrower  v.  Atlanta,  124  Ga.  1.  Schuster  v.  State,  48 .Ala.  199;  8b 

In  Texas,  it  has  been  held  that  the  city  v.  Nease,  46  Oreg.  433.    An  ordimi 

council  cannot  by  ordinance  provide  enacted  pursuant  to  statutory  author 

for  the  punishment  of  keeping  a  gaming  does  not  supersede  or  repeal  the  nde 

table  and  bank  when  it  is  by  statute  the  common  law  making  the  keepiof 

already  an  offence  against  the  State  a   gaming   house   a    nuisance  ana 

punishable  by  fine  and  imprisonment,  misdemeanor.     State  v.  Cnimmey, 

Ex  parte  Fagg,  38  Tex.  Crim.  Rep.  573.  Minn.  72. 

In  New  Orleans  v.  Miller,  7  La.  An.  651,        '  The  provision   of  the  Lommc 

it  was  held  that  a  city  has  no  power  to  Constitution  that  5'gambliqg  is  a  « 
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when  the  crime  of  gaming  is  defined  by  law,  statutory  authority  to 
a  municipality  to  suppress  gaming  is  confined  to  the  offence  defined 
by  statute.*  But  express  authority  is  not  required  to  confer  authority 
upon  the  municipality  to  suppress  gaming  and  the  keeping  of  gam- 
bling houses.  Such  authority  has  been  implied  from  the  general 
welfare  clause,'  from  general  power  to  pass  police  ordinances,' 
from  power  to  regulate  and  preserve  the  good  order  and  peace  of 

and  the  legislature  shall  pass  laws  to  of  no  more  effective  way  of  preventing 
suppress  if  does  not  preclude  the  the  commission  of  an  offence  than  a 
legislature  from  conferring  authority  provision  providing  for  its  punishment." 
u]x>n  cities  and  other  municipalities  to  *  In  re  Lee  Tong,  18  I*ed.  Rep.  253. 
suppress  it  by  ordinance.  Ruston  v.  See  also  Williams  v.  Warsaw,  60  Ind. 
Perkins,  114  La.  851.  See  also  Lake  457.  Authority  was  conferred  upon  a 
Charles  v.  Roy,  115  La.  939.  Authority  city  "to  restrain,  prohibit,  and  suppress 
"to  restrain,  prohibit,  and  suppress  gambling  and  gambling  houses."  It 
.  .  .  games  and  gambling  houses  and  was  held  that  playing  cards  for  amuse- 
rooms  .  .  .  and  to  provide  for  the  ment  only  was  not  within  the  power 
punishment  of  persons  engaged  in  the  conferred  and  could  not  be  prohibited 
same"  authorized  the  passage  of  an  by  ordinance.  Nor  could  the  city  pro- 
ordinance  prohibiting  games  of  all  hibit  by  ordinance  tlie  keeping  of  card 
kinds,  including  games  like  poker,  tables  or  permitting  card  playing  in  any 
Ruston  V.  Perkins,  114  La.  851.  place  of  business.  Ex  parte  Sapp,  79 
Power  to  prevent  and  suppress  gaming  Neb.  781,  113  N.  W.  Rep.  261. 
and  gambling  houses  confers  authority  *  Odell  v.  Atlanta,  97  Ga.  670 
to  prohibit  by  ordinance  the  setting  up  (keeping  establishment  for  betting  on 
or  Keeping  of  a  house  for  the  sale  of  horse  races).  Under  the  general 
lottery  tickets.  Portland  v.  Yick,  44  welfare  clause,  a  city  may  pass  an 
Oreg.  439.  Statutory  authority  to  ordinance  prohibiting  gaming  in  any 
make  ordinances  to  suppress  and  private  house.  GreenvUle  v.  Kenmiis, 
punish  all  kinds  of  gambling  authorizes  58  S.  Car.  427. 

a    municipal    ordinance    imposing    a        *  White  v.  Commonwealth,  122  Ky. 

penalty  for  keeping  a  place  for  carrying  408;  92  S.  W.  Rep.  285.     Under  the 

on    the    game    oi    policy.      State    v.  provision  of  t)ie  Calif omia  Constitution, 

Carpenter,  60  Conn.  97 ;  State  v.  Flint,  empowering  municipality  to  make  all 

63  Conn.  248.    But  in  Kentucky,  it  has  such  local  polide,  sanitary,  and  other 

been   held  that   the   power  to  create  regulations  as  are  not  in  conflict  with 

oflfcnces  must  be  expressly  conferred  general  laws,  an  ordinance  making  it 

upon  the  municipality,  nnd  that  power  unlawful  for  any  person  to  have  in  his 

"to  prohibit  ana  suppress  all  gambling  possession  a  lottery  ticket  is  a  valid 

houses"  does  not  include  the  power  to  exercise  of  the  authority  conferred  and 

TOI88  an  ordinance  to  punish  gaming,  criminal   intent   or   knowledge  is  not 

Owensboro  v.  Sparks,  99  Ky.  351.  necessary  to  a  conviction.     Ex  parte 

In  lovHif  it  was  held  that  the  power  McClain,  134  Cal.  110.     But  compare 

"to     suppress"     gambling     did     not  /nrc  Wong  Hane,  108  Cal.  680.    Under 

authorize  an  ordinance  declaring  the  this  authority  also  a  city  may  adopt  an 

setting  up  and  keeping  of  any  gambling  ordinance  making  it  unlawful  to  expose 

device  a  misdemeanor  and  providing  to  view  in  any  barred  or  barricaded 

for  its  punishment.    Mount  Pleasant  v.  house  or  room   wlien  three  or  more 

Breeze,    11    Iowa,   399.     But    qweref  persons  are  present  any  cards,  dic«, 

The  strict  construction  involved  m  this  dominoes,  fan-tan   table,  or  lay  out. 

dedsion  was  followed  and  applied  in  The   language   of  the   ordinance   was 

New  Hampton  v.  Conroy ,  56  Iowa,  498 ;  expressly  applicable  to  places  specially 

Nevada  v.  Hutchins,  59  Iowa,  506.    It  barred  or  barricaded  against  officers  of 

was  also  followed,  but  with  doubt,  in  the  law,  and  it  was  held  that  so  con- 

Chariton  v.  Barber,  54  Iowa,  360.    In  strued    it   is    reasonable.      Matter   of 

CentieviUe  v.  Miller,  57  Iowa,  56,  the  Ah  Cheuiig,  136  Cal.  678.    See  also  Ah 

court  said  that  it  was  not  disposed  to  Sin  v.  Wittman,  198  U.  S,  500. 
extend  the  decision,  adding,  \' We  know 
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the  city/  and  from  power  to  provide  for  the  punishment  of  disor- 
derly conduct  and  all  practices  dangerous  to  public  safety  and  to 
pass  ordinances  for  the  public  morality,  health,  peace,  and  good 
order.'  Under  power  to  regulate  establishments,  they  may  be  con- 
fined to  prescribed  limits.'  The  act  of  setting  up,  keeping,  and 
maintaining  a  gambling  house  is  continuous  in  its  nature  in  the  ab- 
sence of  evidence  of  an  interruption  in  the  conduct  of  the  house. 
Hence,  for  the  maintenance  of  such  a  house  only  one  penalty  can 
be  imposed,  and  separate  penalties  cannot  be  exacted  for  each  day.* 
The  prohibition  of  the  ordinance  may  be  directed  not  onl^*  against 
the  keeping  of  gaming  houses,  but  also  against  inmates  and  \isitors 
to  them.* 

*  Monroe  v.  Hardy,  46  La.  An.  1232.    taining    a    gambling    hou9e   and  the 
'  Seattle  V.  Cliin  Let,  19  Wash.  38    offence  of  being  an  inmate  of  such  a 

(maintaining  lottery).  house  are  separate  and  distinct  and 

*  Shreveport  v.  Schulsinger,  113  La.  may  be  punished  by  separate  onfi- 
9.  An  ordinance  prohibiting  the  selling  nances.  A  person  may  keep  a  gambling 
of  pools  on  horse  races  except  in  race-  house  without  being  an  inmate.  Hence, 
track  enclosures  is  a  vaUd  police  regyi-  he  may  be  conWcted  of  both  offence* 
lation,  and  is  not  void  as  a  special  in  respect  of  the  same  house  and  for 
privilege  or  benefit  to  tliose  owmng  or  the  same  period.  Lane  v.  Springfield, 
controlling  race  tracks.  Ex  parte  120  III.  App.  5.  In  State  v.  Newman. 
Tuttle,  91  Cal.  589.  Construction  of  9i>  \yis.  258,  267,  it  was  held  tbl  a 
ordinance  prohibiting  any  person  from  provision  of  an  ordinance  for  tbe  iani- 
setting  up  ''any  gambling  dcN-ice''  or  ance  of  a  search  warrant  on  affida>'it 
playing  "at  any  game  wliatever  for  did  not  Wolate  a  constitutional  pco- 
money,"  &c.  Canton  r.  Dawson,  71  vision  against  '' unreasonable  searches 
Mo.  App.  235.  and  seizures.*'    In  this  case  the  citv  had 

*  I^ne  V.  Springfield,  120  111.  App.  5 ;  no  express  power  to  pro\ide  for  a 
Dixon  V.  Washington,  4  Cranch  C.  C.  search,  but  it  had  power  to  suj^wjw 
1 14  (keeping  faro  table).  See  also  gaming.  But  an  orcunauce  aut homing 
Cawein  v.  Commonwealth,  110  Ky.  the  arrest  and  punislunent  of  any  per- 
273;  Freeman  v.  State,  119  Ind.  501.  son  keeping  a  gaming  establishment 
Under  an  ordinance  prohibiting  the  does  not  authorize  the  seizure,  deten- 
keeping  of  a  place  to  carry  on  the  tion,  or  destruction  of  instruments  used 
game  of  policy,  it  has  been  said  that  the  for  gaming  in  the  absence  of  an  exprw 
offence  may  be  complete,  although  it  provision  therefor  in  the  ordinance, 
had  never  been  resorted  to  for  that  Ridgeway  v.  West,  60  Ind.  371.  \b  to 
purpose,  and  had  not  the  reputation  power  to  seize  and  destroy  gaoung 
of  being  such  a  pLice,  and  the  de-  instruments  under  statutory  authority 
fendant  di<l  not  reside  in  it.  State  v.  therefor  and  the  necessity  of  judicial 
Flint,  03  Conn.  2  IS.  As  to  sufficiency  procedure  to  declare  a  forfeiture,  •« 
of  evidence  to  establish  the  offence  of  State  v.  Robbins,  124  Ind.  308. 

** keeping;  a  common  gaming  house,"  Power ''to  authorize  the  destructioo 

see   Robbins   v.    People,   95   111.    175;  of  all  instruments  and  devices  used  for 

that  defendant  w:is  in  charge  of  and  the  purpose  of  gaming '' is  not  suffieieiii 

set  up  game,  see  St.  LouLs  v.  Wiley,  8  authority  for  an  ordinance  puniahinf 

Mo.  App.  597.  a  person  for  permitting  gaming  oreo- 

*  Ljine  r.  Springfield,  120  III.  App.  gaging  therein.  New  HamptoD  p. 
5  (inmate) ;  Ex  parte  I>ane,  76  Cal.  587  Conroy,  56  Iowa,  498.  A  statute  d 
(visitor);  In  re  Ah  Kit,  45  Fed.  Rep.  Missouri  designed  to  suppress  g>p- 
793  (visitor).  Sufficiency  of  evidence  bling  in  St.  Louis  authorizea  the  pofoe 
to  establish  that  defendant  was  a  to  seize  gaming  tables  and  ganffl'C 
player  in  a  gaming  house,  see  St.  Louiti  devices  used  for  gambling  and  made  ft 
9.  Sullivan,  8  Mo.  App.  155.  the  duty  of  the  president  of  police  to 

Tiie  offence  of  keeping  and  main-   cause  the  same  to  be  destroyed,   "n* 
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§  731.  BilUard  and  Pool  Tables;  Bowling  Alleys.  —  Establishments 
/here  billiard  and  pool  tables  are  kept  are  more  properly  to  be  re- 
arded  as  places  of  amusement  rather  than  gaming  establishments/ 
Ithough  it  has  been  held  in  one  case  that  power  to  restrain  gaming 
infers  upon  the  municipality  the  right  to  license  billiard  tables.' 
iut  the  keeping  of  public  billiard  or  pool  tables  for  hire  is  not  a  use- 
il  business  or  employment,  and  is  frequently  attended  by  effects 
ijurious  to  the  public.  Hence,  it  is  a  proper  and  appropriate  sub- 
ct  for  regulation  in  the  exercise  of  the  police  power  under  delegated 
ithority  to  municipal  corporations.'  Control  over  the  use  of  bil- 
ird  and  pool  tables  for  hire  goes  so  far  as  to  permit  of  entire  pro- 
ibition.^  But  authority  merely  to  regulate  pool  tables  does  not 
jthorize  their  suppression  or  prohibition.*^ 

It  has  been  said  that  a  bowling  alley  for  gain  or  hire  is  a  public 
uisatice  at  common  law,  and  it  was  accordingly  held  that  under 
le  power  to  pass  by-laws  relating  to  nuisances  a  city  might  pro- 
ibit  the  keeping  of  bowling  alleys  for  hire.*    When  power  to  sup- 

»uld  be  done  without  notice  to  the  the  result  of  which  something  of  value 

?ner   or  any   semblance   of  judicial  is  staked  to  be  lost  or  won.    In  Stevens 

vestigation.      The   statute   was   de-  v.  State,  2  Ark.  291,  it  was  held  that 

G^red    unconstitutional    as    depriving  the  le^slature  had  no  power  to  inter- 

le  owner  of  such  gambling  tables,  &c.,  fere  with  the  keeping  of  a  private  pool 

his  property  without  due  process  of  table  for  the  owner's  amusement. 
w.     Lowry  v.  Rainwater,  70  Mo.  152.         '  In  re  Snell,  58  Vt.  207. 
« alao  Fisher  v.McGirr,  I  Gray  (Mass.),        •  Goytino  v,  McAleer,  4  Cal.  App. 

Hibbardi?.  People,  4  Mich.  126;  Lin-  655;  Bulingame  v.  Thompson,  74  Kan. 

•In  V.  Smith,  27  Vt.  354.  393;    Tarkio  v.  Cook,  120  Mo.  1,  10; 

*  In    Breninger    v.    Belvidere,    44  Morgan  v.  State,  64  Neb.  369. 
.  J.  L.  350,  it  was  held  that  under        *  In  Burlingame  v.  Thompson,  74 

tthority  to  suppress  gambling  houses  Kan.  393,  it  was  held  that  pool  tables 

id-  the  general    welfare   clause,   the  may   be   prohibited   within   the   city, 

unicipality  could    not  prohibit    the  although  tney  have  hitherto  been  con- 

!eping  of  billiard  tables  for  hire.    The  ducted  in  an  orderly  manner.    A  stat- 

)Uit  considered  that  playing  billiards  ute  which  authorizes  cities  to  suppress 

18  not  gambling.     In  People  v.  Ser-  billiard  tables  enacted  at  a  time  when 
ant,  8  CJow.  (N.  Y.)  139,  it  was  de- "  that  term  was  applied  to  tables  sub- 

ied   that    keeping   a   billiard    table  stantially  the  same  as  the  present  pool 

[lere  the  loser  paid  for  the  table  was  tables,  authorizes  the  suppression  of 

»t  gaining  within  a  law  which  made  pool  tables.     Clearwater  v.  Bowman, 

gaming  house  a  nuisance.    See  also  72  Kan.  92.    See  also  Sikes  v.  State,  67 

>ople  V.  Forbes,  52  Hun  (N.  Y.),  30.  Ala.  77.    But  compare  Squier  v.  State, 

it  compare  People  v.  Cutler,  28  Hun  66  Ind.  317. 

L  v.),  465.     In  Williams  v.  Warsaw,        *  State  v.  McMonies,  75  Neb.  443; 

I  Ind.  457,  it  was  held  that  suffering  106  N.  W.  Rep.  454; /w  re  McMoniee, 

minor  to  play  a  game  of  billiards  in  a  75  Neb.   702;   106   N.   \V.   Rep.  456. 

ace  where  intoxicating  liquor  is  sold  Power  "to  regulate  and  to  ie\y  and 

r  mere  amusement  and   without   a  collect  a  license  tax  on  billiard  tables " 

iger,  is  not  a  violation  of  an  ordi-  authorizes  the  imposition  of  a  penalty 

jMe    prohibiting    keepers    of    such  on  the  keeper  for  permitting  minors  to 

aces  from  allowing  minors  *'to  par-  play    without    the    consent    of    their 

npate  in  any  game  of  any  kind  wiiat-  parents.    Plattsbilrg  v.  Trimble,  46  Mo. 

cr."    The  court  considered  that  the  App.  459. 

rm   "game"   must  be  construed  in        •  Tanner  v.  Albion,  5  Hill  (N.  Y.), 

e  statutoiy  sense  as  sometliing  upon  121.    But  in  State  v.  Hall,  32  N.  J.  L. ' 
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press  and  restrain  bowling  or  ten-pin  alleys  is  conferred,  the  city 
may  suppress  or  permit  them  to  exist  under  such  restraint  as  the 
common  council  may  impose.^ 

158,  it  was  held  that  a  ten-pin  alley  *  Smith  v.  Maciison,  7  Ind.  S6. 
kept  for  gain  and  public  use  in  a  town  Where  a  city  has  by  its  charter  the 
is  not  per  se  a  nuisance.  The  law  on  power  to  determine  whether  bowling 
the  subject  is  very  fully  examined  in  alleys  should  be  allowed  and  if  so  under 
tlie  opinion  of  BeasLey,  C.  J.,  and  the  what  restrictions,  an  ordinance  re- 
case  of  Tanner  v.  Albion,  supra,  re-  quiring  them  to  be  closed  at  a  certain 
viewed  and  disapproved.  See  also  to  the  hour  is  valid.  State  v.  Hay,  29  Mo.  457 ; 
effect  that  a  bowling  alley  is  not  per  se  State  v.  Freeman,  38  N.  H.  426. 
a  nuisance.  Ex  parte  Patterson,  42  Tex.  Power  to  license,  regulate,  tax,  or 
Crim.  Rep.  256.  In  State  v.  Noyes,  30  suppress  biUiard  tables  or  any  other 
N.  H.  292,  it  was  held  that  a  statute  tables  or  instruments  for  gaming  does 
making  bowling  alleys  nuisances  when  not  confer  authority  to  impose  a 
situated  within  twenty-five  rods  of  a  license  fee  on  a  ten-pm  alley.  Goetler 
dwelling  house,  was  constitutional.  v.  State,  45  Ark.  454. 
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Municipal  Courts  in  England  and  ai  Common  Law 

{  74D  (424).  At  Oommon  Law.  —  A  municipal  corporation  may, 
at  common  law,  enjoy  the  franchise  of  holding  a  court;  and  corpora- 
tion or  municipal  courts,  which  were  local  or  inferior  tribunals,  were 
not  uncommon.'  They  were  treated  as  the  tribunals  of  the  corpora- 
tion; but  since  courts  of  justice  are  for  the  public  benefit,  words  in 
a  charter  permitting  the  corporation  to  hold  a  court  are  imperative.* 
Such  public  right  cannot  be  lost  by  a  non-user;  and  therefore  the 
mere  disuse,  for  two  hundred  years,  of  a  court  granted  to  a  corpora- 
tion by  charter  is  no  answer  to  a  rule  for  a  mandamus  commanding 
them  to  hold  it,  though  it  was  alleged  that  there  were  no  sufficient 
funds  for  the  purpose.' 

{  741  (425).  Jurisdiction;  Parties;  Jurors.  —  The  common4aw 
doctrine  respecting  municipal  courts  was  settled  to  be  that  the  muni- 
cipal corporation  could  bring  no  action  therein  against  a  stranger 
where  the  effect  would  be  to  benefit  the  corporation  or  increase  its 
funds,  for  that  would  be  to  make  the  corporation  itself  both  judge 

*  Inst.  114:  4  Inst.  78,  224;  Cro.  record,"  and  it  was  held  that  these 
Jac  313;  BOItadock's  Case,  Sir  Thonias  words,  though  permissive  in  form,  were 
RaTmond,  435.  imperative,  and  that  the  corporation 

*  ReKV.Mayor^Acof  Hastings,  5  B.  was  bound  to  hold  the  court  for  the 
k  Aid.  692,  n.  The  language  of  the  benefit  of  the  inhabitants,  lb. ;  Grant 
charter  was  ''that  the  mayor  may  for  on  Corp.  34. 

the  purpose  hereafter  have  and  hold        '  Rex  v.  Mayor,   &c.  of  Wells,    4 
and  nave  power  to  hold  a  court  of   Dowl.  P.  C.  562. 
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and  party,  which  an  inflexible  and  fundamental  maxim  of  the  coin-. 
mon  law  prohibited;  and  the  same  principle  was  considered  to 
operate  to  disqualify  corporators  to  sit  as  jurors  in  such  cases;  but 
this  objection  did  not  apply  when  both  parties  were  corporators.* 

§742(426).  Ezistmg  Borough  Oourts.  —  The  English  Muni- 
cipal Corporation  Act  of  1835  provides /or  the  establishment  ofborouy/^ 
courts,  defines  their  jurisdiction  and  powers,  makes  burgesses  ox* 
citizens  competent  jurors,  contains  an  express  provision  that  no  wic — 
ness  or  magistrate  shall  J^e  incompetent  or  disqualified  by  reason  c:^^ 
his  being  liable  to  contribute  to  the  fund  of  the  corporation,  ar» 
regulates  in  general  the  proceedings  therein  for  violation  of  by-lav*-' 
or  ordinances,  and  the  collection  and  enforcement  of  penalties.' 

It  may,  however,  be  observed  that  under  the  act  the  power  ^ 
make  by-laws  is  limited,  and  does  not  extend  to  acts  criminal  S> 
their  nature,  and  which  are  punishable  by  criminal  statutes  in 
throughout  the  realm. 

American  Corporation  Courts;  Constittdional  Provisions, 

§  743  (426  a).     Introductory  Observationa.  —  Here,  as  elsewhu^"^. 
the  composite  type  of  the  usual  American  municipality  in  its  local  aft. 
private,  as  well  as  its  general  and  public  character,  distinctly  revea 
itself.    Although  often  material,  it  is  not  always  easy  to  trace  the  Ki^ 
of  demarcation.     To  ascertain  and  define  it  as  applicable  to  th  ^^ 
chapter  we  have  to  resort  to  the  construction  which  well-known  pi 
visions  of  Magna  Charta  relating  to  personal  rights  and  liberty  ha%?^ 
received  in  Great  Britain  and  here,  and  to  the  legislative  enactmen 
and  polity  in  both  countries,  and  in  this  country  to  special  constits^ 
tional  provisions.  State  and  Federal,  relating  thereto,  and  to  the  powe*"^ 
and  jurisdiction  of  the  judicial  tribunals.    ITie  subject  is  obviously' 
important.     Statutory  provisions  concerning  the  constitution  ar»o 
powers  of  the  municipal  government  and  those  of  the  local  tribunals^ 
especially  provisions  authorizing  summary  proceedings  in  municipal 

*  Hesketh    v.    Braddock,    3    Burr.  Borough  Courts  prior  to  the  Act  of  1835 

1847,   1856-1868;    cited  infra.   §  748,  and  states  the  changes  made  by  that 

note;   Grant  on  Corp.  194;   London  v.  act.    Hist.  Cnminal  Law,  vol.  L  ehap- 

Wood,  12  Mod.  674;   1  Salk.  398;  I^os-  iv.  p.  116  H  Jteq.    He  also  summaiiJ* 

worth  V.  Budgen,  7  Mod.  459, 461 ;  Reg.  the  legislation  authorizing  the  inflirtto 

V.    Rogers,    2    Ixl.    Raym.    777,    778;  of  summary  penalties  of  different  I^J 

Willc.  on  Corp.  157,  165.     See  infra,  upon  a  great  variety  of  offendeiBi  flod- 

$  748.  ing  in  the  Summaiy  Jurisdiction  Aet« 

'  5  and  6  Wm.   IV.  chap.  Ixxxvi,  1879  (42  &  43  Vict.  chap.  49).    ^ 

§J  90,    91,    118-134,     270-341.      Mr.  chap.  iv.  p.  122 ;  ilnte,  §  609  <«  iif 
Justice  Stephen  traces  the  liistoiy  of 
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is  without  trial  by  jury  and  without  the  usual  formulfle  of  an 
rssLTY  proceeding  in  the  superior  judicial  tribunals,  have  fre- 
tly  been  found  to  be  in  conflict  with  organic  provisions  to  secure 
omental  rights  of  property  and  the  liberty  of  the  citizen.  Sum- 
powers,  properly  defined  and  limited,  are  essential  to  the 
being  of  local  communities,  and  when  thus  limited  and  defined 
«rfectly  consistent  with  the  lil>erty  of  the  citizen,  that  is,  liberty 
ated  by  law,  which  is  the  only  true  liberty.  These  limits  must 
►ught  largely  in  the  polity,  practice,  and  traditions,  and  in  the 
ial  judgments  in  England  and  in  this  country  relating  thereto, 
e  liglit  of  which  constitutional  provisions  must  be  construed. 
t  pains  have  therefore  been  taken  to  exhibit  in  the  text  the 
rial  doctrines  of  our  jurisprudence  on  these  subjects,  and  in  the 
to  furnish  the  reader  with  the  data  for  full  research,  critical 
deration,  and  the  formation  of  his  own  conclusions. 

^44  (427).  Oreation,  Jurisdiction,  and  Powers.  —  In  this  coun- 
is  usual  to  provide  in  the  charter  or  organic  act  of  a  municipal 
>ration  for  a  local  or  special  tribunul,  called  by  different  names, 
as  the  mayor's  court,  recorder's  court,  city  court,  and  the  like ; 
vhich  is  invested  with  jurisdiction  over  complaints  and  prosecu- 
for  the  violation  of  the  ordinances  of  the  corporation,  and  often, 
ublic  convenience,  with  special  civil  and  limited  criminal  juris- 
>n  under  the  laws  of  the  State.  It  is  competent  for  the  legisla- 
io  provide  for  the  establishment  of  these  inferior  courts,  and  to 
t  them  with  such  measure  of  power  and  jurisdiction  as  may  be 
ed  expedient,  if  no  provision  of  the  Constitution  of  the  particu- 
late be  infringed.*    It  may  also  abolish  them.'    Although  the 

tate  V.  Irfayor  of  Charleston,  12  Montross  v.  State,  61  Miss.  429.    Full 

(S.   Car.)   Law,   702;    State  v.  discussion  of  legislative  power  to  create 

1,  2  Nott  &  McCord  (S.  Car.),  inferior  courts^  and  define  jurisdiction. 

infra,  §  749,  note;    Callahan  v.  Callahan  v.  New  York,  66  N.  Y.  656; 

fork,  66  N.  Y.  656;    People  v.  Gray  v.  State,  2  Hairing.   (Del.)  76. 

,  5  Col.  412.  Mayor's  court  an  inferior  court  within 

isUtuHonal  provisions  concerning  meaning  of  State  Constitution.     lb.; 

MishmerU  and  powers,  local,  civil,  Egleston  v.   Charleston   City  Council. 

'iminal,  of  inferior  courts:   The  1  Mill  Const.  (S.  Car.)  45.    As  to  official 

conferred  on  police  magistrate  character     of     city     recorder.       76.; 

e  process  against  the  body  of  an  Schroder  v.  City  (Jouncil,  2  Const.  R. 

er  is  constitutional.     Brown  v.  726;    s.  c.  3  Brev.  533;    post,  §  747; 

e,  102  111.  371.    The  legislature  Tesh  v.  Commonwealth,  4  Dana  (Ky.), 

0  power  to  confer  upon   local  522;    Nugent  t.  State,    18  Ala.   521, 

ipai  courts  a  jurisdiction  which  holding  the  city  court  of  Mobile,  which 

usive  of  that  which,  by  the  Con-  is  invested  with  criminal  jurisdiction. 

on,  is  given  to  another  court,  and  from  whose  judgment  an  appeal 


oyd  V.  Chambere,  78  Ky.  140;   State  v.  Henshaw,  76  Cal.  436. 
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pcnvers  and  jurisdiction  of  municipal  courts  are  usually  created  and 
defined  by  statutory  enactment,  the  legislature  may  by  statute  au- 

lies,  to  be  constitutional,  and  defining  claring  that  ''the  judicial  power  Ml 

meaning  of  inferior  court.     Perkins  v.  be  vested  in  a  Supreme  Court,  in  diAiict 

Corbin^  45  Ala.  103,  holding  that  a  city  courts,  and  in  justices  of  the  peace,"  an 

court  IS  an  inferior  court  ^ithin  the  act«conferrinji^  judicial  powera  on  the 

meaning   of   the   Constitution,    which  mayor  of  a  city  was  considered  void, 

may  be  created  and  abolished  at  the  and  it  was  held  tliat  for  \iolati0n3  of 

pleasure  of  the  legislature,  and  that  the  its  ordinances  the  corporation  should 

abolition  of  the  court  carries  with  it  the  resort  to  the  judicial  tribunals  oigan- 

ofiice  of  the  judge.     New  Orleans  v.  ized  under  the  Constitution.    Lafoo  v. 

Costello,  14  La.  An.  37 ;   Myers  v.  Peo-  Duf rocq,  9  La.  An.  350.    But  see  The 

pie,  26  111.  173;    Davis  v.  Woolnough,  State  v.  Young,  3  Kan.  445,  where  t 

9  Iowa,  104;   People  v.  Wilson,  15  111.  provision  in  an  organic  act  thst  the 

389;    State  v.  Maynard,   14  111.  419';  judicial    power    shall    be    vested  ex- 

Beesman  v.  Peoria,  16  111.  484 ;  Holmes  clusively  m  a  Supreme  Court,  district. 

V.  Fiklcnburg,  54  111.  203;  VanSwartow  probate,  and  justice  courts,  was  hdd 

V.    Commonwealth,    24    Pa.    St.    131;  not   to  prohibit   the  l^islature  from 

Tiemey  v.  Dodge,  9  Minn.   166;    St.  establishing  municipal  courts  for  the 

Peter  V.  Bauer,  19  Minn.  327;    infra,  enforcement  of  municipal  r^g;iilfttions 

§  749,  note;    Bums  v.  La  Grange,  17  and  ordinances.    And  tnis  seems  to  he 

Texas,  415;  Slattery,  /n  re,  3  Ark.  484 ;  the  correct  view.     Shafer  v.  Mumma, 

Ih.  501;   Graliam  v.  State,  1  Ark.  171;  17  Md.  331.     In  Hut<:hings  r.  Scott, 

Floyd  V.  Eatonton  Com'rs,  14  Ga.  354;  4  Halst.  (N.  J.)  218,  the  objection  wai 

11111  V.  Dalton,  72  Ga.  314;    State  v.  made  that  the  legislature  could  not  coo- 

Guttierrez,  15  La.  An.  190;   Muscatine  stitutionally    confer    the    poweis   oC 

V,    Steck,    7    Iowa.    505;     Richmond  justices  of  the  peace  on  the  mayor,  re- 

Mayoralty  Case,  19  Gratt.  (Va.)  673.  corder,  or  aldermen  of  a  city,  or  barougk. 

The  superior  court  of  the  city  of  San  the   aiigument    beinf   that   since  the 

Francisco  is  constitutional.     Scale  v.  Constitution    provicfed    for    the   sp- 

Mitchell,  5  Cal.  403 ;  Vassault  v.  Austin,  pointment  of  justices  of  the  peace  ooqr, 

36  Cal.  691;    Hickman  v.  O'Neal,   10  and  not  for  corporate  officers,  offioen 

Cal.  294.    The  Constitution  of  Califor-  exercising  the  authority  and  powers  of 

nia  as   amended   in    1862   authorized  a  justice  of  the  peace  should  be  ap- 

thc  legislature  to  establish  "recorder's  pomted  as  such ;  but  the  objection  wai 

ur  other  inferior  courts  in  any  incor-  not  sustained. 

porated  city  or  town;"    and  it  was  In  /^inois,  mayors  of  cities  cannot. 

Iield,  in  view  of  the  prior  decisions  in  the  it  was  held,  be  constitutionally  invested 

State  just  cited,   tliat  the  municipal  with  judicial  power.     State  v.  Msj- 

criminal  court  of  the  city  and  county  of  nard,    14    111.   419,   420;    BeeaooAn  f. 

San  Francisco  was  an  inferior  court,  Peoria,  16  111.  484. 

and  constitutional.    People  v,  Nyland,  By  the  general  law  of  Indiana  of 

41  Cal.  129;   Stmtman,  In  re,  39  Cal.  1857,  for  the  incorporation  of  dtin, 

517.     An  act   "to  provide  for  police  mayors,   in   addition   to  their  dutaei 

courts   in    cities    having    30,000    and  proper,   have,    "within   the  limits  of 

under  100.000  inhabitants"  sustained  cities,  the  iurisdiction  and  powers  of  a 

as  against  the  constitutional  objections  justice  of  the  peace  in  all  matteis.  dvil 

that  it  was  **a  law  of  a  general  nature,"  and  criminal,  arising  under  the  laws  of 

and  was  "not  uniform  in  its  operation,"  the  State,  and  for  crimes  and  ousde- 

and  that  its  title  was  not  sufficiently  meanors    a    jurisdiction    co-extenain 

(explicit    and   comprehensive.      People  with  the  county."     The  Constitutioo 

V.  Henshaw.  70  Cal.  436.  of  the  same  State  (Art.  VII.  f  16)  de- 

The  Hustings  Court  of  Riclmiond  is  clarcd  tliat  "no  person  elected  to  any 

constitutional.      Chahoon's    Case,    21  ;W<Viai  o)^  shall,  during  the  teim.  be 

<lratt.  (Va.)  822;  Richmond  Mayoralty  eligible  to  any  office  of  trust  or  profit 

Case,   19  Grait.  (Va.)  673.     Judiciary  under  the  State,  other  than  a  judiosl 

article  of  State  Constitution  of  New  office."      One    Wallace    was    efcettjd 

York  as  to  the  jurisdiction  of  certain  mayor  of  Indianapolis,  and  within  his 

city    courts    construed.      Landers    v.  term  he  resigned  and   recei%'ed  a  ma- 

Staten  Island  R.  Co.,  53  X.  Y.  4.30.  jority  of  votes  for  sheriff  of  the  county. 

Tnder  a  constitutional  provision  de-  It  was  held  by  tbe  Supreme  Court  of 
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thorize  the  common  council  of  the  city  to  vest  by  ordinance  in  the 
courts  of  the  city  created  by  statute,  authority  to  entertain  suits 

Indiana  (Waldo  v,  Wallace,  12  Ind.  569 ;  sive  with  the  limits  of  the  county, 
Crulick  V.  New,  14  Ind.  93)  that  Wallace  much  less  of  the  entire  State.  They 
was  a  ''judicial  officer,"  and  therefore  were  designed  to  meet  the  wants  of  the 
ineligible  to  the  office  of  sheriff;  that  cities  wherein  they  are  established.  A 
the  voters  of  the  county  were  chargeable  statute  wliich  pves  a  municipal  court 
with  notice  of  his  ineligibility;  that  jurisdiction,  where  original  process  is 
^oteB  cast  for  him  were  therefore  in-  served  within  the  city,  though  neither 
effectual,  and  that  liis  competitor,  liav-  party  is  a  resident,  or  where  service  is 
ing  received  the  greatest  number  of  nad  anywhere  in  the  coimty,  if  plain- 
■cyof  votes,  though  not  a  majority  of  the  tiff  resides  in  the  city,  is  unconstitu- 
tMulots,  was  duly  elected.  Not  with-  tional  and  void.  Grand  Rapids, 
itancUng  the  great  consideration  which  N.  &  L.  S.  R.  Co.  v.  Gray,  38  Mich.  461. 
Lhese  cases  received,  the  author  ven-  The  Constitution  of  Newida  provided 
tures  with  great  deference  to  state  that  that  "the  legislature  may  also  establish 
it  is  by  no  means  clear  to  his  mind  that  courts  for  municipal  purposes  only,  in  in- 
\he  mayor  was  a  **  judicial  officer,"  corporated  cities  ancl  towns,"  and  it  was 
srithin  the  meaning  of  the  Constitution,  held  that  an  act  authorizing  the  city  re- 
See,  as  bearing  upon  the  above  de-  corder  to  exercise  the  duties  of  commit- 
ciflion,  and  illustrative  of  the  nature  of  tin^  magistrates  in  respect  to  offences 
the  office  of  mayor,  Howard  v.  Shoe-  against  the  public  laws  of  the  State  was 
oiaker,  35  IncJL  111;  Morrison  v.  in  conffict  with  the  Constitution. 
McDonald,  21  Me.  550;  State  v.  May-  Meagher  v.  Storey  Co.,  5  Nev.  244. 
oard,  14  111.  419;  Commonwealth  v.  The  Constitution  of  Maryland  con- 
Didlas,  4  Dallas,  229;  s.  c  more  fully,  tains  a  provision  that  "tlie  judicial 
I  Yeates  (Pa.),  300;  State  v.  Wilming-  power  of  the  State  shall  be  vested  in  a 
Um,  3  Harring.  (Del.)  294.  Authority  court  of  appeals,  in  circuit  courts,  in 
of  a  mayor  imder  a  statute  investing  such  courts  for  the  city  of  Baltimore 
bim  with  the  powers  of  a  justice  of  the  as  may  be  hereafter  prescribed,  and  in 
p^ux.  State  V.  Perkins,  24  N.  J.  L.  409 ;  justices  of  the  peace ;  and  it  was  iield 
weeks  ir.  Forman,  16  N.  J.  L.  237;  that  the  legislature  might  authorize  mu- 
Bowe  V.  Plainfield,  37  N.  J.  L.  145;  nicipal  courts  to  tiy  and  punish  dis- 
State  V.  Zeiglcr,  32  N.  J.  L  262 ;  ex-  orderly  persons  and  lewd  women  witnin 
plained,  MoConvill  v.  Jersey  City,  39  the  corporate  limits,  and  generally  to 
N.  J.  L.  38,  42 ;  Bain  v.  Mitchell,  82  Ala.  authorize  the  corporate  authorities  to 
304;  Robinson  v.  Benton  County,  49  exercise  police  powers,  wliich  were  dis- 
Ark.  49.  See  Baton  Rouge  v.  Deierin^,  tinguished  from  the  ordinary  judiciary 
15  La.  An.  208.  A  constitutional  provi-  powers  of  the  State.  Shafer  v.  Mumma, 
non  as  to  eligibility  ''to  the  omce  of  17Md.  331.  Further  as  to  construction 
\udae  of  any  court  of  the  State, '  <&c.,  of  Constitution  of  Maryland  as  to 
uid  requiring  a  two  years'  residence  *'  in  judicial  powers  of  mayors.  Hagerstown 
the  division,  circuit,  or  county,"  was  v.  Dechert,  32  Md.  369. 
ooDsidered  to  have  no  reference  to  the  Under  the  Constitution  of  North 
office  of  recorder  of  a  city.  People  v.  Carolina  "special  courts"  are  author- 
Wilson,  15  m.  389.  ized  "for  the  trial  of  misdeameanors  in 
In  Michigan^  under  constitutional  cities  and  towns  where  thev  may  be 
proyiBions  dividing  the  State  into  necessary;"  and  it  was  held  to  l>e  no 
|iidicial  circuits,  and  establishing  cir-  objection  to  an  act  of  the  leinslature 
ddt  courts  as  the  courts  of  general  that  it  did  not  autliorize  the  officers  of 
otigiDal  jurisdiction,  but  authorizing  such  court  to  try  persons  charged  with 
the  estabushment,  by  the  le^lature,  of  misdemeanors,  but  only  to  bind  them 
municipal  courts  in] cities,  it  was  held  over.  State  v.  Pender,  66  N.  Car.  313. 
that  the  original  purpose  of  such  mu-  But  under  the  Constitution  the  legisla- 
nielpal  courts  was  not  to  destroy  or  turc  cannot  confer  upon  mayors  the 
materially  change  the  jurisdiction  of  judicial  powers  of  justices  of  the  peace 
the  circuits,  but  to  relieve  them  of  part  m  civil  actions.  Edenton  v.  Wool,  65 
of   the   increased   litigation    resulting  N.  Car.  379. 

from  the  growth  of  large  cities.    Such  The  amendment  of  the  Constitution 

eouitB  cannot  have,  in  any  class  of  cases,  of  Massachusetts  of  1821  provided  that 

a    jurisdiction    territorially    coexten-  ''no  judge  of  any  court  of  this  com- 
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Jot  breaches  of  ordinanceSy  and  the  recovery  of  penalties  thereby 
imposed.* 

moil  wealth  sliall  at  the  same  time  hold  latter  case  will  be  found  a  coDectiooof 

the  oiiicc  of  governor,  &c.,  or  have  a  authorities  beaiin^  on  the  questicm  of 

scat  in  the  senate  or  house  of  repre-  waiver  of  the  right  to  a  juiy  trial  in 

sentMives."    A  judge  of  a  police  court  criminal  cases. 

for  the  city  of  Lynn  was  elected  a  mem-  The  Constitution  of  lUinoU  of  1870 

bcr  of  the  house  of  representatives,  and  provides  that  **the  right  of  trial  by 

took  his  seat  as  such.     Police  courts  jury,  as  ^i€reto/ore  enjoyed,  shall  remain 

were  created  after  the  adoption  of  the  inviolate.''     Under  tins  provision  the 

constitutional  amendment  m  question,  vagrant  act,  denying  to  persons  arrested 

and  were  vested  at  first  \\-ith  trie  same  for  vagrancy  the  right  of  trial  by  juiy, 

civil  and  criminal  jurisdiction  as  jus-  was  considered  by   McAUifter,  /.,  in 

tices  of  the  i>eace.     The  courts  thus  \iew  of  the  previous  legislation  and 

established     were    organized    judicial  constitutional  provisions  referred  to  by 

tribunals,  liaving  attributes  and  cxer-  him,  to  be  unconstitutional.   Scully  and 

cLsing  judicial  functions  independently  O'Leary,  In  re,  11  Chicago  Legal  Newi. 

of  the  magistrates  designat<Ki  to  hold  27.      See   ante,    {    722;    post,  {  7o0. 

them,    and    were    thus    distinguished  Defendant  may  waive  statute  provi- 

from  justices  of  the  peace,  on  whom*  si  on.    State  v.  Kaufman,  51  Iowa,  57S. 

personally  certain  judicial  powers  are  *  State  v,  Nolil,   113  Wis.  15.    In 

conferrccl  by  law;    and  the  judges  of  this   case,   the   court   referred  to  the 

such  courts  must,  by  the  Constitution,  ciuestion  whether  a  municipality  has 

be    appointed    during  good    behavior  inherent  power,  without  express  stato- 

instead  of  for  seven  years,  as  in  the  case  tory  authority,  to  confer  jurisdiction 

of  justices  of  the  peace.     It  was  held  upon  its  courts  for  the  enforcement  of 

that  a  police  court  is  a  court  of  Uie  com-  ordinances,    but   did   not   decide  the 

inonwealth    within    the    constitutional  question. 

amendment,  and  that  the  jud^e  thereof  In  Hesketh  v.  Braddock,  3  Burrow, 
vacated  his  office  as  such  judge  by  1847, 1858,  an  ordinance  of  the  corpora- 
accepting  another  official  trust  incom-  tion  of  Chester  against  strangeiB  oon- 
patible  therewith.  Commonwealth  v,  ducting  certain  retail  business  pro- 
Hawkes  {quo  warranto) ^  123  Mass.  525.  vided  that  its  penalty  might  be  le- 
Mr.  Chief  Justice  Gray* 8  opinion  is  covered  before  the  portmote  court, 
highly  instructive.  ^  which  was  in  fact  helcT  by  the  mayor. 
In  Wisconsin,  says  Ryan,  C.  J.,  in  The  corporation  alleged  a  custom  br 
State  V.  Lockwood,  43  Wis.  403,  the  wliich  it  was  empowered  to  confer  suen 
right  of  trial  by  jury  upon  information  jurisdiction  upon  its  own  court.  ^  Lo«d 
or  indictment  for  crime  is  secured  by  Mansfield  said :  ''  In  the  regulation  of 
the  Constitution,  and  cannot  be  waived ;  their  own  members  they  may  indeed 
and  the  trial  of  an  information  by  a  make  by-laws,  and  enforce  the  obserr- 
judge  of  a  municipal  court  without  a  ance  of  them  by  prosecutions  amongst 
jury  was  held  not  to  be  a  legal  trial,  and  themselves."  Tlie  by-law  was  held  not 
the  judgment  of  the  municipal  magis-  to  sup]x>rt  the  action  because  suit  vu 
trate  was  declared  to  be  void.  The  against  a  stranger,  who  thereby  ««■ 
chief  justice  says  in  substance  that  a  subjected  to  a  partial  and  interested 
plea  of  not  guilty  to  an  information  or  court,  contrary  to  the  principles  of 
indictment  for  crime,  whether  felony  Magna  Charta.  The  c«sc,  howcwr, 
or  misdemeanor,  puts  the  accuseil  upon  seems  to  support  the  idea  that  by  * 
the  country,  and  can  be  tried  by  a  jury  custom,  or  its  equivalent,  a  statute, 
only.  The  rule  is  universal  as  to  the  ix)wer  to  conf er  jurisdiction  ovff the 
felonies ;  not  quite  so  as  to  misdemean-  enforcement  of  ordinances  may  by 
ors.  But  the  current  of  authority  statute  be  vested  in  the  corporation, 
appears  to  apply  it  to  both  classes  of  In  Barter  v.  Commonwealth,  3 
crime;  and  this  court  holds  that  to  be  Penr.  &,  W.  (Pa.)  253,  the  city  rf 
safer  and  better  alike  in  principle  and  Lancaster  enacted  an  ordinance  pn^ 
practice.  Cooley's  Const.  Lim.  319,  hibiting  interference  with  public  pumpii 
410,  n.:  ProfTatt's  Jur>'  Tr.  §  113;  and  denouncing  a  penalty,  and  autbo* 
Neales  v.  State,  10  Mo.  498;  State  v.  rizing  the  same  to  be  enforced  by  ju4^ 
Mansfield,  41  Mo.  470;  Commonwealth  ment  of  the  mayor,  or  any  akumaai 
V.  Shaw,  1  Pittsbui^  (Pa.),  492.    In  the  or  justice  of  the  peace.     This  latter 


5  746  MUNiCTPAL  courts:  prosecutions  1121 

§  745  (428).  Summary  Trials  for  Violations  of  Ordinances.  —  We 
have  elsewhere  shown  that  the  courts  have  uniformly  held  that  it 
was  competent  for  the  State  legislatures  to  create  municipal  corpora- 
tions with  powers  of  local  government,  and  to  authorize  them  to  adopt 
ordinances  or  by-laws ,  with  appropriate  penalties  for  their  violation. 
The  power  to  do  this  includes,  by  fair  implication,  the  power  to 
authorize  violations  of  ordinances  (where  the  acts  are  not  criminal 
in  their  nature,  or  within  the  meaning  of  constitutional  provisions 
requiring  an  indictment  and  securing  the  right  to  a  jury  trial)  to  be 
tried  and  determined  in  a  summary  manner  by  a  local  or  corporation 
tribunal.' 

§  746  (429).  How  and  in  what  Name  prosecuted.  —  The  distinction 
between  stattUe  law  and  municipal  by-laws  has  been  pointed  out,  and 
the  subject  of  concurrent  prohibitions  of  the  same  act  by  the  general 
law  and  by  the  local  ordinance^  of  a  municipality  treated  in  the 
chapter  on  Ordinances.  The  distinction  is  there  drawn,  and  is  to 
be  observed,  between  acts  not  essentially  criminal,  relating  to  muni- 
cipal police  and  regulation,  and  those  intrinsically  criminal,  and 
(vhich  are  made  punishable  as  public  offences  by  the  general  laws 
3f  the  State.  The  pecuniary  penalties  which  are  annexed  to  viola- 
tions of  the  former  class  the  legislature  may,  we  think,  authorize 
\he  corporation  to  enforce  in  its  own  7iame,  by  civil  action  or  by  com- 
plaint, and  provision  need  not  necessarily  be  made  that  they  shall 
DC  prosecuted  in  the  name  of  the  people  or  of  the  State.' 

}rovi^on  was  held  invalid  because  the  had  comes  within  the  exdtisive  juris- 

charter  created  a  mayor's  court,  which  diction    of    other    courts    created    or 

t    vested   with    exclusive   jurisdiction  recognized    by   the    Constitution.      Ex 

>ver  such  subjects.  But  this  decision  parte  Fagg,  38  Tex.  Crim.  Rep.  573. 
ivas  made  with  an  apparent  recognition  *  Infra,  §§  749  et  seq.;  ante,  §  632. 
>f  the  rule  that  *'a  corporation  may        '  Barter  v.  Commonwealth,  3  Pa. 

;>rovide  by  its  inherent  powers  for  the  253;  Weeks  v.  Forman,  16  N.  J.  L.  237; 

necsovery  of  a  penalty  from  its  own  Ewbanks  v.  Ashley,  36  HI.  177;    Wil- 

nembers  by  an  action  of  debt  in  its  liams  v.  Augusta^  4  Ga.  509;    Floyd  v. 

>wn  court/'  as  stated  by  Lord  Mans-  Eatonton  Commissioners,  14  Ga.  354; 

fidd  in  Hesketh  v.  Braddock,  3  Burrow,  Kip  v.  Paterson,  26  N.  J.  L.  298;  Lew- 

1847,     1858,     supra.       In    Staats    v.  iston  v.  Proctor,  23  111.  533;    State  v. 

Washington,  45  N.  J.  L.  318,  325,  an  Jackson,  8  Mich.    110.     See  State  v. 

srdinance    denounced    a    penalty    on  Steams,  31  N.  H.  106;   Goddard,  Peti- 

M>nviction    before    the    mayor   or    any  tioner,  16  Pick.  (Mass.)  504;    Fink  v. 

jtuHce  of  the  peace.     The  statute  ex-  Milwaukee,    17   Wis.   26;    Spokane  v. 

pressly  made  penalties  recoverable  in  Robinson,  6  Wash.  547,  quoting  text; 

in  action  before  a  justice  of  the  peace,  ante,  J§  637,  638,  and  cases;    post,  J§ 

It  was  held  that  so  much  of  the  ordi-  748  et  seq.,  and  cases  in  notes.     The 

[lanoe  as  authorized  a  recovery  before  le^slature  may  enact  that  suits  for  the 

the  mayor   was  in   conflict  with  the  violation  of  municipal  ordinances  shall 

statute    and    void.      The    legislature  be  prosecuted  in  the  name  of  the  people 

sannot  confer  jurisdiction  of  municipal  of  the  State.     Pillsbury  v.  Brown,  47 

offences    on   a   city   court    when   the  Cal.  478. 
pecoveiy   or   penalty   which   may   be        The  Constitution  of  the  State  of  Io%va 
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§  747  (430).  Oonstitatioxial  Lixnitatioiu  on  Jurisdiction;  Powvi. 
—  In  creating  local  tribunals,  however,  and  in  prescribing  their 
jurisdiction,  the  legislature  should  keep  in  view  two  cardinal  con- 
siderations :  First,  That  these  inferior  courts  will  have  only  such 
jurisdiction,  and  can  exercise  only  such  powers,  as  are  expressly 

given  or  necessarily  implied,  and  that  fair  doubts  as  to  the  extent 
of  jurisdiction  are  resolved  against  the  corporation ;   this  b  reason- 

rontains  this  proxision:   ''The  style  of  bunals  which  are  provided  for  in  that 
all  process  shall  be  'The  State  of  Iowa/  article  of  the  Constitution  under  the 
anci  all  prosecutions  sliall  be  conducted  statutes  of  the  State.     It  is  fitting  and 
in  the  mime  and  by  the  authority  of  tlie  appropriate  tliat  prosecutions  for  viola- 
snnie.'^     Constitution  of  Iowa,  art.  v.  tions  of  the  crinunal  laws  of  the  State 
j^  8.    The  charter  of  the  city  of  Daven-  should  be  carried  on  in  the  name  of  the 
port  in  terms  authorized  prosecutions  government.    But  there  is  no  fitness  or 
for  violations  of  municipal  ordinances  propriety  in  requiring  the  State  to  be  a 
to  be  instituted  in  the  name  of  the  city,  party  to  every  petty  prosecution  under 
and  it  was  contended  tliat  this  portion  the  police  regulations  of  a  municipal 
of  the  charter  was  in  conflict  ^^^tll  the  corporation.     Such  a  construction  of 
above  quoted  pro\ision  of  the  Constitu-  this  article  of  the  Constitution  seems  to 
tion.     But  the  Supreme  Court,  in  the  us  to  be  unwarranted,  and  not  intended 
case  of  Davenport  v.  Bird,  34  Iowa,  524,  by  the  framers  of  the  Constitution.   It 
held  otherwise.    It  was  a  prosecution  in  was  held  by  tlie  Supreme  Court  of  Penn- 
the  name  of  the  city  against  the  defend-  sylvania  that  the  word  *procesSj  in  the 
nnt  for  a  violation  of  an  ordinance  of  a  r2th  section  of  the  5th  article  of  the 
]K)lice  nature,  but  for  which,  under  the  Constitution  of  the  State,  which  pro- 
charter,   the  city   was  authorized   to  vides  that '  the  style  of  all  process  snail 
punish  by  a  limited  fine  and  imprison-  be  the  Commonwealth  of  Pennsylvania* 
n*ent.     In  giving  the  opinion  of  the  was  intended  to  refer  to  such  writs  only 
court,  Miller f  J.,  sa^^s :  "  Is  it  necessary,  as  should  become  necessary  to  be  issued 
under  the  Constitution,  that  all  prosecu-  in  the  course  of  the  exercise  <A  that 
tions  for  violations  of  municipal  police  judicial  power  which  is  established  and 
ordinances  shall  be  conducted  in  the  provided  for  in  the  article  of  the  Con- 
name  and  by  the  authority  of  the  State  of  stitution,   and   forms   exclusively  the 
louKif   Or,  in  other  words,  is  that  clause  subject  matter  of  it.     On  the  same 
of  tlie  city  cliarter  of  Davenport,  which  principle,  we  are  of  opinion  that  the 
directs  that  'all  suits,  actions,  and  pros-  word  'prosecutions,'  in  the  8th  sectkn 
ecutions    be    instituted,    commenced,  of  Art.  V.  of  our  Constitution,  was  in- 
and  prosecuted  in  the  name  of  the  city  of  tended  to  refer  only  to  such  criminal 
Davenport,^  in  conflict  with  the  constitu-  prosecutions  under  State  laws  as  should 
tional  provision  before  referred  to?   We  oe  cognizable  by  the  judicial  power, 
areof  opinion  that  it  Is  not.    This  clause  which  is  established  and  provided  for 
of  the  Constitution  occurs  in  art.  v.,  in  that  article,  and  that  it  was  not  in- 
which  treats  of  tlie  judicial  department  tended  to  include  prosecutions  under 
of  the  government.    Tliis  article  vests  ordinances  of  municipal  corporatioos 
and  defines  the  judicial  power  of  the  cognizable  before  local  police  magis- 
State.  establishes  the  tenure  of  oflice  of  trates.^'    And  the  same  view  is  held  1^ 
tlie  judges,  and  defines  the  mode  of  the  Court    of    Appeals    of    Kentwin. 
their  election;    fixes  their  salary  and  Williamson   v.   Commonwealth,  4  B. 
limits  the  number  of  judicial  districts;  Mon.  (K}^.)  146.     But  in  A'ebrasibathe 
provides  for  the  election  of  an  attorney-  Constitution  provides  that  "aD  proc- 
general,  and  other  matters  pertaining  to  ess  and  other  proceedings  shall  tun  m 
tlie  judicial  arm  of  tlie  State,  among  the  name  of  the  State,"  and  thb  was 
which  is  the  clause  under  consideration,  held    to    include    prosecutions   under 
From  all  this  it  seems  manifest  that  the  municipal  ordinances,  where  thepenalty 
retiuirenient  'that  all  pro.seru/ion<s  shall  was  fine  and  imprisonment;  hatfn^*- 
be  conducted   in   the  name  of   **The  Brov^Tiville  v.  Cook,  4  Neb.  101.   Aito 
Statp   of    Iowa,"*   contemplates   such  mode  of  enforcement  of  ordinanov and 
crinunal  prosecutions  as  shall  be  insti-  requisites  of  complaints,  vide  chapter 
tuted  and  prosecuted  before  the  tri-  on  Ordinances,  {§  634--638,  and  nM' 
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.ble  and  to  this  effect  are  all  the  authorities.  Second,  Regard  must 
Jso  be  had  to  canstUiUioncU  pro\dsions  intended  to  secure  the  liberty 
nd  to  protect  the  rights  of  the  citizen.  The  State  Constitutions  con- 
Eiin  the  substance  of  the  clauses  of  Magna  Charta  to  the  effect  thaf 

0  citizen  shall  be  deprived  of  life,  liberty,  or  property  but  by  the 
udgment  of  his  peers  or  by  the  law  of  the  land,  and  also  provisions, 
lore  or  less  extensive,  securing  the  right  of  trial  by  jury.    Such  also 

1  effect  is  the  Fourteenth  Amendment  t6  the  Federal  Constitution, 
liese  and  other  requirements  of  the  fundamental  law  cannot  be 
iolated  in  acts  of  the  legislature  establishing  and  fixing  the  j^iris- 
iction  of  the  corporation  court  or  tribunal.^ 

Citizens  competent  to  be  Local  Judges,  Jurors^  and  Witnesses. 

§748(431).  Municipal  Judges,  Jurors,  and  Witnesses.  —  The 
laxim  of  the  common  law  above  adverted  to,  that  no  one  shall  be  a 
\»dge  in  his  ovm  case^  has  no  just  application  to  legislation  creating 
lunieipal  courts,  and  investing  them  with  jurisdiction  to  try  com- 
(laints  for  breaches  of  municipal  ordinances.  The  mayor,  though  a 
itizen  of  the  corporation,  may  be  clothed  with  judicial  powers  of 
bis  character,  and  the  inhabitants,  though  interested  in  a  minute 
iegree  in  the  recover}',  are,  or  at  least  may  be  declared,  competent 
^tnesses.  In  this  respect  the  common-law  rules  have  not  been 
dopted  and  applied  by  the  American  courts  to  our  municipal  cor- 
orations ; '  or  the  courts  have  considered  the  common-law  doctrine 

*  Zylstra  v.  Charleston,  1  Bay  (S.  Court  of  Appeals,  after  alluding  to 
^.)382;  Slaughters.  People, 2  Doug.  Hesketh  tz.  Braddock,  3  Burr.  1847, 
Mich.)  334;  ante,  §  744,  note  and  cited  ante,  §  741,  relied  on  by  the  de- 
ases;  post,  §  749.  A  municipal  court  fendant,  remarks:  ''The  statutory  au- 
annot  sit  outside  the  limits  of  the  city,  thority  given  to  the  city  court  to  try  all 
lershoff  v.  Beverly,  43  N.  J.  L.  139.  ofTenders  against  city  ordinances  im- 

'  Supra,  {741.  pliedly  declares  that,  notwithstanding 

*  Thomas  v.  Mount  Vernon,  9  Ohio,  the  comm9n-law  objection,  it  was  right 
90;  Commonwealth  v.  Read,  1  Gray  and  proper  to  give  it  the  power  to  en- 
Man.),  475;  Lexington  v.  Long,  31  force  the  city  laws  against  all  ofTenders. 
fo.  369 ;  Commonwealth  v.  Ryan,  5  The  interest  is  too  minute,  too  slight  to 
laaK.  90;  Cooley  Const.  Lim.  410,  412;  excite  prejudice  against  a  defendant; 
Wheeling  v.  Black,  25  W.  Va.  266.  for  the  judge,  sheriff,  and  jurors  are 

In   Charleston  v.  Pepper,   1   Rich,  members   of  a   corporation   of  many 

S.  Oar.)  Law,  364,  the  defendant,  a  thousand  members.     What  interest  of 

ionTegident  of  the  city,  was  prosecuted  value  have  they  in  a  fine  of  twenty 

a  the  city  court,  established  by  act  of  dollars?    It  would  put  a  most  eminent 

he  legislature,  for  violation  of  a  city  calculator  to  great  trouble  to  ascertain 

ffdinance.     The  defendant  made  the  the  very  minute  grain  of  interest  which 

lotnt  that,  as  the  judge  of  that  court,  each  of  these  gentlemen  might  have, 

he  sheriff  and  jurors  were  corporators,  To  remove  so  shadowy  and  slight  an 

Ad  therefore  interested  in  the  penalty,  objection,  the  le^lature  thought  proper 

hev  were  incompetent  to  try  the  cause,  to  clothe  the  city  court,  consisting  of 

n  hoIdiDg  this  objection  unsound,  the  its  judge,  clerk,  sheriff,  and  jurors,  with 
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as  to  the  disqualifying  effect  of  interest  upon  jurors  and  witnesses 
as  expressly  or  impliedly  abrogated  by  the  usual  legislative  or  charter 
provisions  for  the  constitution  of  municipal  courts,  and  conferring 
upon  them  jurisdiction  to  hear  and  try  certain  actions  and  pro- 
ceedings by  and  against  the  municipality.  But  a  distinction  has 
been  well  drawn  between  corporation  courts  proper  and  the  general 
courts  of  record;  and  in  respect  of  ordinary  actions  in  the  latter 
class  of  courts,  a  taxpayer  of  a  municipality  is  incompetent  to  serve 
as  a  juror  where  the  muncipality  is  a  party,  unless  made  competent 
by  legislative  provision,  expressly  or  by  implication.^ 

authority  to  try  the  defendant,  and  he  be  well  that  in  such  actions  before 
cannot  now  object  to  it."  Per  O'Neall,  justices  of  the  peace  the  incompetency 
J.,  Charleston  v.  Pepper,  1  Rich.  (S.  of  juries  on  account  of  interest  is,  uf 
Car.)  Law,  364;  Charieston  v.  King,  implication,  removed,  for  otherwise  the 
4  McCord  (S.  Car.),  487;  Corwein  v,  justices  would  be  practically  depri\ied 
Hames,  11  Johns.  (N.  Y.)  76.  The  of  jurisdiction  to  try  the  causes  which 
mayor  is  not  disqualified  from  presiding  are  authorized  to  be  commenced  before 
in  the  mayor's  court,  before  which  the  them.  Commonwealth  v.  Ryan,  5  Man. 
proceedings  are  held,  by  the  fact  that  90.  But  there  is  no  such  practical  dif- 
ne  is  the  owner  of  a  lot  on  the  street  ficulty  in  courts  of  reoorcl  held  in  the 
sought  to  be  widened.  Lexington  v.  citv ;  and  hence  there  is  no  reason  for 
Long,  31  Mo.  369.  The  mayor  and  holding  tliat  in  actions  tried  in  than, 
council  having  jurisdiction  to  declare  in  which  the  city  is  interested,  the  in- 
what  is  a  nuisance,  tlic  fact  that  they  competency  of  jurors  on  account  of 
liave  employed  an  attorney  to  prosecute  interest  has  been  removed.  I  therefore 
a  case  does  not  dis(^ualify  them,  nor  conclude  that  the  conmion-law  rule  of 
does  the  interest  wlucji  they  have  in  incompetency  on  account  of  interest 
common  with  other  citizens.  Monte-  applied  to  these  jurors,  and  that  th^ 
zuma  V.  Minor,  73  Ga.  484.  were  properly  challenged  and  exduded. 
*  Diveny  v.  Elmira,  61  N.  Y.  506.  Whatever  inconvenience  may  flow  from 
This  was  action  of  tort  in  the  Supreme  such  a  holding  may  be  remedied  by  the 
Court  of  the  State  against  the  city  of  legislature.  We  must  administer  the 
Elmira  for  damages  to  the  plaintiff  law  as  we  find  it."  51  N.  Y.  512. 
caused  by  a  defective  sidewalk,  which  And  it  has  also  been  elsewhere  d^ 
the  city  was  bound  to  repair.  The  cided  that  in  an  action  to  ncavtt 
(question  was  whether  a  taxpayer  of  the  damages  against  a  municipality,  a  rea- 
city  was  a  competent  juror.  It  was  dent  taxpayer  is  not  competent  to  flt 
held  by  the  Commission  of  Appeals  that  as  a  juror  if  challenged  for  cause.  Ful- 
at  common  law  the  interest  of  such  a  weilerv.  St.  Louis,  61  Mo.  479:  Roeeti 
juror  would  be  a  sufficient  objection  St.  Cliarles,  49  Mo.  509;  Johnson  v. 
unless  removed  by  statute,  and  that  as  Americus,  46  Ga.  80;  but  under  the 
respects  the  defendant  city  it  had  not  code  of  Gtior^'a  tliis  rule  does  not  obtaiii. 
been  thus  removed.  Mr.  (Jommissioner  Cartersville  v.  Lyon,  69  Ga.  577.  See 
Earl,  in  delivering  the  judgment  of  tlie  Omaha  v.  Olmstead,  5  Neb.  446.  One 
court,  said:  "The  charter  of  Elmira  who  is  specially  interested  in  harinf  a 
provides  for  the  election  of  justices  of  street  laid  out  held  not  disqualifled  to 
the  peace,  clothed  with  authority  to  act  as  a  juror  in  proceedings  for  the 
hear  and  try  actions  in  the  same  manner  taking  of  private  property  for  the  jnr- 
as  justices  of  towns,  and  the  city  may  poses  of  the  street.  Kundinser  t.  Sag" 
sue  before  such  justices  to  recover  maw,  59  Mich.  355.  See  K&Dper «. 
penalties  and  forfeitures,  and  such  suits  Louisville,  14  Bush  (Ky.).  87. 
must  be  tried  like  civil  actions  before  By  statute  of  MassadiuaeUt  an  in- 
justices of  towns.  The  defendants  in  habitant  of  the  city  of  Boston  is  ooin- 
such  action  may.  of  course,  demand  petent  as  a  juror  in  such  casea,  but  this 
jury  trials,  and  jurors  must  be  sum-  provision  does  not  make  a  member  of 
moned  from  the  city,  and  cannot  be  the  common  council  of  that  chy  com" 
summoned  elsewhere.     Hence,  it  may  petent.    Boston  v.  Baldwin,  139 " 
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Summary  Proceedings  tway,  in  Certain  Cases,  be  avihorized.  —  Jury 

Trial. 

§  749  (432).  Snxnmary  Procedure;  Jury  Trial.  —  Proceedings  for 
the  violation  of  municipal  ordinances  are  frequently  summary  in 
Iheir  character,  and  it  has  been  made  a  question  how  far  statutes  or 
charters  authorizing  such  proceedings  are  valid,  especially  where  no 
provision  is  made  for  trial  by  jury.  This  must  depend  upon  the 
lature  of  the  act  or  omission,  and  upon  the  Constitution  of  the  State 
ind  the  extent  to  which  the  power  of  the  legislature  is  therein  re- 
stricted. Offences  against  ordinances  properly  made  in  virtue  of 
he  implied  or  incidental  power  of  the  corporation,  or  in  the  exer- 
rise  of  its  legitimate  police  authority  for  the  preservation  of  the 
>eace,  good  order,  safety,  and  health  of  the  place,  and  which  relate 
o  minor  acts  and  matters  not  embraced  in  the  public  criminal 
itatutes  of  the  State,  are  not  usually  or  properly  regarded  as  crimi- 
ud,^  and  hence  need  not  necessarily  be  prosecuted  by  indictment  or 
by  a  jury.'    An  act  of  the  legislature  authorizing  the  arrest 


(15.    The  inhabitants  of  a  town  are  not  Bridgeton  Treas.,    33  N.    J.   L.  213; 

liaqualified  from  serving. as  grand  jur-  Johnson  v.  Barclay,  16  N.  J.  L.  1 ;  a.  p. 

t>n  in  presentuig  an  indictment  for  Howe  v.  Plainfiefd,  37  N.  J.  L.  145; 

bigery  with  intent  to  defraud  the  town,  ante,  §§  630,  638,  639,  744  et  seq. ;  State 

—  the  interest  is  too  remote  and  is  dif-  v.  Lee^  29  Minn.  445 ;   Mankato  v.  Ar- 

eient  from  a  direct  financial  interest,  nold,  36  Minn.  62;    Ex  parte  Schmidt, 

commonwealth  v.  Brown,   147  Mass.  24  S.  Car.  363  (quoting  text);  Mounds- 

i85.     KnovyUon,  J.,  reviews  the  cases  ville  w.  Fountain,  27  W.  Va.  182,  204; 

kod  considers  the  question  with  care.  Hill  v.  Dalton,  72  Ga.  314;    Dively  v. 

furor  not  disqualified  to  sit  on  a  trial  Cedar  Falls,  21  Iowa,  565;   Davenport 

or  a  violation  of  the  ordinance  of  his  G.  L.  &  C.  Co.  v.  Davenport,  13  Iowa, 

^wndty.    State  V.  Wells,  46  Iowa,  662.  229;    State  v.  Topeka,  36  Kan.   76; 

^  Ex  parte  Hollwedell,  74  Mo.  395;  Monroe  v.  Meuer,  35  La.  An.  1192.    See 

5!x  porte  Fagg,  38  Tex.  Crim.  R.  573,  also  Hollenbeck  v.   Marshalltown,  62 

>89,  citing  text.  Iowa,  21. 

*  Willutms  V.  Augusta,  4  Ga.  509;        Treating  of  this  subject,  Mr.  Sedg- 

kpproved,  Floyd  v.  Eatonton,  14  Ga.  wick  says:    ** Extensive  and  summary 

(54, 358;  Vason  v,  Augusta,  38  Ga.  542 ;  poUce  powers  are  constantly  exercised 

tiitey  S  637,  and  not^;    State  v.  Gut-  m  all  the  States  of  the  Union  for  the 

lerreXy   15  La.  An.   190;    Tiemey  t;.  repression  of  breaches  of  the  peace  and 

>odge,  9  Minn.  166,  169;  see  St.  Peter  petty  offences;   and  these  statutes  are 

K  Bauer,  19  Minn.  327.  332,  where  the  not  supposed  to  conflict  with  tlie  con- 

ext  is  cited  and  the  subject  considered  stitutional  provisions  securing  to  the 

ly  Ripley f  C.  J.;    Byers  v.  Common-  citizens  a  trial  by  jury."     Stat,  and 

wealth,  42  Pa.  St.  89;    1  Bish.  Cr.  Pr.  Const.  Law,  548,  549;  Cooley,  Const. 

f   768;    State  v.  Conlin,  27  Vt.  318.  Lim.  596.    What  offences  may  be  pro- 

[*hus,  in  New  Jersey^  it  is  held  that  ceeded  against  in  England  in  a  sum- 

egislative  authority  to  municipal  courts  marv  manner  are  determined  by  acts 

o  punish  violations  of  ordinances  by  a  of  Parliament,  and  the  later  acts  in- 

bnited  fine  and  imprisonment,  without  elude  some  cases  of  serious  crime.     1 

wopiding  for  a  trim  by  jury^  is  not  in  Stephen,  Hist.  Cr.  Law,  chap,  iv,  pp. 

onflict  with   the  constitutional  pro-  122-126. 

ruaon  that  "the  right  of  trial  by  jury        In  Williams  v.  Augusta,  4  Ga.  509, 

iliall  remain   inviolate."     McGear  v.  supra,  proceedings  beiore  a  city  council 
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of  professional  thieves  and  burglars  frequenting  any  railroad  depot, 
&c.,  in  the  city  of  Philadelphia,  and  their  commitment  by  the 
ma  or,  without  a  trial  by  jury,  is  not  in  conflict  with  the  provision 
of  the  Constitution  of  the  Stat^  which  guarantees  "  that  trial  by  juiy 
shall  be  as  heretofore,  and  the  right  thereof  remain  inviolate."  * 

§  750  (433).     Magna  Oharta;  the  Fourtaentli  Amendment  —  The 
Fourteenth  Amendment  to  the  Constitution  of  tlie  United  States  isotk' 

for  vioiatioiis  of  its  ordinances,  although  nicipal  corporations  are  not  within  the 

punishable  by  fine,  were  considered  not  constitutional  guaranty  of  juiy  trial, 

to  be  *' criminal  cases  "  within  the  mean-  and  that  the  right  to  a  trial  by  juiy  nuiy 

ing  Gf  the  Constitution  of  Georgia ^  vest-  be  withheld  by  the  legislature  from  nt» 

ing  the  jurisdiction  of  all  criminal  cases  offences^    and    from    new   jurisiidiont 

in    tribunals   other   than    corporation  created  by  statute  without  commoD- 

courts,  the  court  being  of  opinion  that  law  powers,  and  from  proceedinn  out 

the  term  ''criminal  cases,"  as  used  in  of  the  course  of  the  common  law.   Rhinei 

the  Constitution,  had  reference  to  such  v.  Clark,  51  Pa.  St.  96,  per  Woodward, 

acts  and  omissions  as  are  in  violation  C.  J. ;   Dunmore's  Appeal,  52  Pa.  St 

of  the  pMic  laws  of  the  State,  and  not  374 ;   Ewing  v,  Filley,  43  Pa.  St  384; 

to  violations  of  local  ordinances  made  Van  Swartow  v.  Commonwealth,  24  Fl 

for  the  internal  police  and  government  St.  131'.    See  Barter  v.  Commonwealth, 

of  tlie  city.     In  this  State  the  settled  3  Pa.  253;  post,  $  755,  and  note, 

rule  is  tliat  the  same  act  cannot  by  Such  a  constitutional  provision  does 

twice  punished,  —  once    by   the   mu-  not  apply  in  New  York  to  petty  offenea 

nicipahty  and  once  by  the  State,  —  made  triable  by  statute  before  a  court  of 

and  the  rule  is  adopted  tliat  the  munici-  special  sessions.    People  v.  JusticeB,  74 

pal   power  ends   where   the   ri^ht  to  N.  Y.  406.    A  different  view  is,  to 


indict  under  State  authority  exists,  as  extent,  taken  by  the  Supreme  Cooii  of 

any  other  rule  would  deprive  the  ac-  Vermont  under  the  Constitution  of  that 

cused  of  the  right  to  a  jury  trial.    Jen-  State,  whose  language  is,  that  "when 

kins  V,  Thomasville,  35  Ga.  145;  Vason  an  issue  of  fact  proper  for  eognixaneed 

V.  Augusta,  38  Ga.  542.  supra ;  Savan-  a  jury  shall  be  joined  in  a  court  of  law, 

nah  V.  Hussey,  21  Ga.  80;  ante.,  §  586,  the  parties  have  a  right  to  trial  by  jmy 

not«.     So  in  Michigan:    Slaughter  v.  w^hich  ought  to  be  held  sacred.^^'    In 

People,  2  Doug.  (>lich.)  334.     Other-  the  opinion  of  thecourt^  a  public  o(V- 

wisc  in  Kentucky :  Williamson  v.  Com-  poration,  although  the  lu^ility  on  the 

monwealth,    4    B.    Mon. .  (Ky.)    146.  corporation  be  created  by  statute,  ii 

Where  a  charter  vested  in  a  municipal  entitled  to  a  jury  trial,  and  therefore 

officer  ''all  tlie  power  and  iurisdiction  a  statute  providing  for  a  compuboiy 

given  to  trial  justices''  in  the  State,  it  and  final  reference  of  a  case  in  its DatoR 

was  held  that  persons  charged   with  one  at  common  law,  is  void;  and  the 

violations  of  ordinances  were  entitled  Constitution  applies  to  all  controvoMi 

to  a  trial  by  jury  and  to  an  appeal,  fit  to  be  tried  by  a  jury,  although  the 

Ikiaufort  v.  Ohlandt,  24  S.  Car.  158;  particular  right  was  created  by  statote 

Lexington  v.  Wise,  lb.  36)3;  ante,  §§  586,  enacted  after  the  adoption  of  the  God- 

630,  637,  745  et  seq.  stitution.    Plimpton  v.  Somenet^33  Vt 

*  Byers  v.  Commonwealth,  42  Pa.  St.  283.    It  would,  perliaps,  be  going  too 

89.    In  this  case  tlic  extent  of  the  right  far  to  say  that  municipal  corpontum 

of  trial  by  jury  at  common  law  is  thor-  are  not  in  any  case  within  tlw  oonatitih 

oughly  examineii  in  a  valuable  opinion  tional  guaranty  of  a  trial  by  juiy,  and 

by  Strong,  J.,  afterwards  one  of  tlie  yet  it  would  not  follow  that  provMOB 

justices  of  the  Supreme  Court  of  tlie  might  not  be  made  for  the  trial  in  a 

United  States,  and  the  validity  of  sum-  summary  way,  before  municipal  eomtii 

mary  convictions  sustained.    See  chap-  of  petty  or  police  offenooB.    People  & 

ter  on  Ordinances,  ante,  $§  GiiO,  634.  Justices,  74  N.  Y.  406;  ONte,  duq».  it.; 

637.    Tlie  doctrine  may  be  considered  supra,   $$  630-632,  637,  638;    ti^ 

as  settled  in  Pennsylvania  tliat  mu-  (}  751-755. 
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tains  a  provision  similar  to  that  found  in  most  of  the  State  Constitu- 
tions, "that  no  State  shall  deprive  any  person  of  life,  liberty,  &c., 
without  due  process  of  law."  *  Thus  the  principles  of  Magna  Charta, 
memorable  in  their  assertion,  historic  in  their  associations,  and 
luminous  with  the  light  of  liberty,  are  part  of  the  fundamental  law 
of  this  country,  and  they  cannot  be  contravened  in  the  powers  granted 
to  municipalities,  or  in  the  jurisdiction  with  which  municipal  courts 
are  invested,  or  in  the  proceedings  therein  authorized.^  One  of  the 
questions  which  most  frequently  arises  is  whether  the  defendant  is 
entitled  to  a  trial  by  jury,  and  the  cases  on  this  subject  cannot  all 
be  reconciled.'  The  general  principles  applicable  to  its  solution, 
however,  are  plain.  Violations  of  municipal  by-laws  proper,  such 
as  fall  within  the  description  of  municipal  police  regulations,  as  for 
example  those  concerning  markets,  streets,  waterworks,  city  officers, 
&€.,  and  which  relate  to  acts  and  omissions  that  are  not  embraced  in 
the  general  criminal  legislation  of  the  State,  the  legislature  may  au- 
thorize to  be  prosecuted  in  a  summary  manner  by  and  in  the  name 
of  the  corporation,  and  need  not  provide  for  a  trial  by  jurj'.  Such 
acts  and  omissions  are  not  crimes  or  misdemeanors  to  which  the 
constitutional  right  of  trial  by  jury  extends.* 

*  Construed  Portland  v.  Bangor  (va-  cific  provisions  declares  and  illustrates, 

grants),  65  Me.  120;  antCf  §  722.  and  which  is  the  foundation  principle 

'  The  words  referred  to  in  the  text,  of  English  and  American  liberty,  viz. : 
in  substance  the  same  as  Article  39  of  that  the  Law  as  distinguished  from 
Magna  Charta,  are  the  ''essential  arbitral^  power  or  discretionary  au- 
dauses,"  being  those  that  **  protect  the  thority  is  supreme  over  all ;  that  all  per- 
perBoqal  liberty  and  property  of  all  sons  from  those  in  the  highest  station  to 
ireemen  by  ^ving  security  f rom  arbi-  the  humblest  individual  are  equally  en- 
traiy  imprisonment  and  arbitraiy  titled  to  its  protection  and  are  equally 
spoliation.''  Haliam,  Mid.  Ages,  11.  bound  to  render  it  obedience;  that  all 
^4.  "These  three  words  [nuUus  liber  men  are  governed  by  the  general  law  of 
homo}  are  worth,"  says  Lord  Chatham,  the  land  and  by  that  aU)ne,  and  are 
"all  the  classics."  In  time  they  came  amenable  only  to  that  law  as  admin- 
to  embrace  eveiy  person  in  the  realm,  istered  in  the  judicial  courts;  that  the 
The  eloquent  eulosium  of  Sir  James  entire  structure  of  our  polity,  Consti- 
Maekintosh  upon  Magna  Charta  is  well  tutions,  and  laws  rests  upon  the  right 
known.  He  justly  says  that  whoever  of  the  individual  to  the  security  and 
mpprodates  it  "is  sacredly  bound  to  enjoyment  of  his  freedom  and  his  prop- 
speak  with  reverential  gratitude  of  the  erty ;  that  the  individual  is  everything 
aiithon  of  the  Great  Charter.    To  have  ana  the  government  nothing  except  so 

Eroduced  it,  to  have  preserved  it,  to  far  as  it  is  an  institution  tliat  protects 

ave  matured  it,  constitute  the  im-  his  liberties  and  his  rights. 
mcHrtal   claim   of   England   upon   the        '  ArUe,   §§   630-632,  and  cases  in 

esteem  of  mankind."  note;   §§  634-640,  and  notes;   §§  744, 

In  enumerating  its  advantages  and  745-749. 
Its  blessings,  it  seems  to  the  author  that  *  Text  quoted  by  the  Supreme  Court 
Sir  James  has  omitted  to  notice  its  of  the  United  States  in  Callan  v.  Wilson, 
crowning  glory,  and  that  is  its  assertion  127  U.  S.  540;  where,  however,  the 
of  the  principle  of  such  priceless  value  crime  in  question  —  conspiracy  —  was 
to  manKind  which  Magna  Charta  alike  held  not  to  be  included  in  the  class  re- 
in its  origin  and  in  its  general  and  spe-  ferred  to  in  the  text.    See  also  State 
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In  England  violations  of  municipal  by-laws  where  the  penalty  is 
a  fine,  or  by  authority  of  Parliament  a  fine  and  imprisonment,  have 
always  been  prosecuted  in  a  summary  manner,  although  Magna 
Chnrta  secures  the  right  of  trial  by  jun'.  Summary  prosecutions, 
however,  have  always  been,  it  is  believed,  in  virtue  of  Acts  of  Parlia- 
ment.^ The  distinction  there  is  between  offences  known  as  pleoi  oj 
the  crown,  where  the  trial  must  be  by  jury,  and  petty  offences  pun- 
ishable by  fine  or  amerciament  in  the  inferior  jurisdictions.'  And 
a  by-law  with  appropriate  penalties  is  not  necessarily  invalid,  be- 
cause the  party  may  also  he  indicted  for  the  same  act.'  So  here 
where  the  act  or  omission  sought  to  be  punished  by  imprisoDDient 
under  a  municipal  ordinance  is  in  its  nature  not  peculiarly  an  of- 
fence against  the  municipality  but  rather  against  the  public  at 
large,  and  where  it  falls  within  the  legal  or  common-law  notion  of  a 
crime  or  misdemeanor,  and  especially  where,  being  of  such  a  nature, 
it  is  embraced  in  the  criminal  code  of  the  State,  then  the  constitu- 
tional guarantees  intended  to  secure  the  liberty  of  the  citizen  and 
the  right  to  a  trial  by  jury  cannot  be  evaded  by  the  nature  of  the 
powers  vested  in  the  municipal  corporation  or  the  nature  of  the 
jurisdiction  conferred  upon  the  municipal  courts.*  If  no  imprison- 
ment for  the  violation  of  the  municipal  regulation  is  authorized,  it  is 

V.  Powell,  97  N.  Car.  417,  and  post,  Liberman  v.  State,  26  Neb.  464,  466; 

f  756.  McGear  v.  Jiridgeton  Treas.,  33  N.  J.  L 

The  following  cases  hold  that  in  a  213;    Howe  v.  Plainfield,  37  N.  J.  L 

liToaiQcntionloT  violating  a  city  ordinance  145;   Combs  v.  Lakewood,  68  N.  J.  L. 

'proper  there  is  no  constitutioncd  right  to  582,  584 ;   Buffalo  v.  Preston,  81  N.  Y. 

a  trial  by  jury,  altliough  imprisonment  App.  Div.  480,  492;  Cranor  v.  AlbaDV, 

be  part  of  the  penalty.      Callan  v.  Wil-  43  Oreg.  144;  Byers  r.  Commonwethh, 

son,  127  U.  S.  540,  553,  quoting  §  750;  42  Pa.  St.  89;   Anderson  r.  O'Donnril, 

Natal  V.  Louisiana,  139  L-.  S.  621,  624;  29  S.  Car.  355,  366;  Ogden  r.  Madiaon. 

Bray    v.    State,    140    Ala.    172,    183;  111   Wis.  413.     A  constitutional  pio- 

Greeley  v.  Hamman,   12  Colo.  94,  98,  vision    proliibiting    imprinonment  faf 

citing   §749;     Mclnemcy  v.    Denver,  debt  doert  not  apply  to  m^nsonnuioiior 

17   Colo,    302;    Williams   v.   Augusta,  non-payment  of  a  fine  imposed  for  & 

4  Ga.  509;     Floyd    r.    Eatonton,    14  violation  of  a  city  ordinance.    Brayt. 

Ga.  354;    Hill  v.  Dalton,  72  Ga.  314,  State,  140  Ala.  172.  183. 
319;   Littlcjohn  v.  Stells,  123  Ga.  427;         »  1  Stephen.  Hist.  Grim.  Law,  chap. 

Little   V.    Fort   Valley,    123   Ga.    503;  iv.  p.  122. 

Pearson  v.  Wimbisli,  124  Ga.  701,  705;         »  Ante,  §  632,  and  authoritia  rit«d 

Duren  v.  Thomas villc,  125  Ga.  1;   Em-  in  note. 

poria  V.  Volmor,  12  Kan.  622;   State  v.         •  Grant  on  Corp.  82;    anie,  {  632, 

Top)eka,    36    Kan.    70;     Ix>uisville    v.  note. 

Wehmhoff,  116  Ky.  812,  826;    Monroe         *  In  re  Rolfs.  30  Kan.  758.  ijuoting 

V.  Meuer,  35  La.  .\n.   1192;    State  v.  text,  and  holding  that  maintaining  a 

Fourcade,  45  La.  An.  717;   Amite  City  nuisance  —  as    keeping    a    hog-pen  — 

V.  Holly,  50  La.  An.  627;    In  re  Cox,  being  at  common  law  a  criminal  of- 

129  Mich.  635;   Mankato  v.  Arnold,  36  fence  for  which  fine  and  imprisonment 

Minn.  62;    State  7\  Harris,  50  Minn,  may  be  imposed,  one  accused  thereof 

128;    State  v.  Grimes,  83  Minn.  460;  is  entitled  to  a  jury,  in  a  trial  before  a 

State  V.  Marciniak,  97  Minn.  355;  105  police-judge  under  an  ordinance  of  tbe 

N.  W.  Rep.  965 ;    Delancy  v.  Kansas  city.    Stebbins  v.  Mayer,  38  Kan.  573. 
City  Police  Court,  167  Mo.  667,  678; 
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clear  that  the  prosecution  is  not  criminal,  and  there  is  no  constitu- 
tional right  to  a  trial  by  jury.  But  if  a  limited  imprisonment 
on  default  of  paying  a  fine,  or  even  as  part  of  the  punishment, 
is  authorized  by  the  legislature,  this  does  not  necessarily  make 
the  case,  if  it  be  for  a  violation  of  a  mere  municipal  regulation, 
one  to  which  the  right  of  a  trial  by  jury  extends.  The  question 
depends  rather,  we  think,  upon  the  intrinsic  nature  of  the  offence.* 
It  is  very  generally  agreed  in  this  country  that  certain  minor 
or  petty  offences  may  be  summarily  prosecuted  and  tried  with- 
out indictment  or  a  jury,  but  there  is  a  class  of  cases  so  near 
the  boundary  line  that  the  courts  have  differed  as  to  which 
side  of  it  they  belong.^  On  the  principles  here  laid  down  those 
which  most  commonly  present  themselves  may  be  satisfactorily 
determined. 


*  In  re  Cox,  129  Mich.  635,  637,  sense  are  crimes,  which  are  also  punish- 
quoting  text.  able ;    such,  for  instance,  as  keeping 

'  An/e,  §§  630,  632,  and  note,  634  open  house  after  certain  hours,  and  a 
et  aeq.f  640,  744,  745.  In  England,  variety  of  breaches  of  police  regulations 
under  various  Acts  of  Parliament  from  which  will  readily  occur  to  the  mind  of 
an  eariy  period,  certain  ma^trates  any  one.  Per  Baron  Martin^  s.  c.  96. 
have  b^n  authorized  ''to  inflict  in  a  Wnere  the  proceeding  is  conducted 
summary  way  penalties  of  different  with  a  view  and  for  the  purpose  of  ob- 
kinds  upon  a  great  variety  of  offenders,  taining  redress  for  the  violation  of  a 
These  penalties  have  consisted  in  the  private  right  only,  the  proceeding  is  a 
infliction  of  fines  of  greater  or  less  civil  one;  but,  on  the  other  hand, 
amount,  and  sometimes  in  imprison-  where  the  proceeding  is  directed  for  the 
ment,  and  occasionally  in  setting  the  punishment  of  an  offence  which  mili- 
offender  in  the  stocks.  Most  offences  tates  against  the  general  interest  of  the 
created  b^  legislation  of  this  sort  have  community,  and  for  the  punishment  of 
conaisted  in  the  violation  of  rules  laid  the  infraction  of  some  public  duty,  such 
down  for  some  administrative  purpose,  proceeding  is  a  criminal  proceeding. 
and  BO  belong  rather  to  administrative  Per  Sir  Alexander  Cockhum,  in  arguing 
law  than  to  criminal  law  as  usually  same  case,  p.  86.  It  is  not  an  easy 
understood."  1  Stephen  Hist.  Cr.  Law,  matter  to  draw  a  line,  and  so  be  able  to 
chap,  iv,  p.  122.  In  the  later  acts  in  decide  on  which  side  of  it  each  case 
England  tne  summary  powers  of  mag-  should  be  placed.  Reference  may  be 
istrates  ''in  cases  of  serious  crimes  have  made  to  the  following  cases:  Attorney- 
been  considerably  enlarged.''  lb.  The  General  v.  Bowman,  2  B.  &  P.  532,  n. ; 
foUowini^  reference  to  some  additional  Attorney-General  v.  Siddon,  1  C.  &  J. 
authorities,  English  and  Canadian,  re-  220;  Huntley  v.  Luscombe,  2  B.  &  P. 
specting  the  question,  What  is  a  crime  f  530;  Rackham  v.  Bluck,  9  Q.  B.  691; 
is  taken  from  Chief  Justice  Harrison's  Cobbett  v.  Slowman,  9  Exchq.  633;  Eg- 
Mimicipal  Manual  for  the  Province  of  gington,  /H  re,  2  E.  &  B.  717;  Sweeney 
Ontario  (5th  ed.,  1878),  p.  312:  v.  Spooner,  3  B.  &  S.  329;    Reeve  v. 

'*  If  imprisonment  may  in  the  first  Wood,  5  B.  &  S.  364 ;  Attorney-General 
instance  follow  the  conviction,  the  pro-  v.  Sullivan,  32  L.  J.  Exch.  92;  Easton's 
ceeding  is  in  general  looked  upon  as  a  Case,  12  A.  &  E.  645;  Cattel  v,  Ireson, 
criminal  one.  Per  Piatt,  B.,  Attorney-  E.,  B.  &  E.  91 ;  Morden  v.  Porter,  7  C.  B. 
General  v.  Radloff,  10  Exch.  84.  There  N.  s.  641 ;  Heme  v.  Garton,  2  E.  &  E. 
are  many  crimes,  properly  so  called,  66;  Parker  v.  Green,  2  B.  &  S.  299; 
which  are  liable  to  be  punished  on  liUcas  &  McGlashan,  In  re,  29  Upp)er 
nummary  conviction.  1  Stephen,  Hist.  Can.  Q.  B.  81 ;  Queen  v.  Boardman,  30 
Cr.  Law,  chap,  iv,  p.  122.  But  there  Upper  Can.  Q.  B.  553 ;  Queen  v.  Roddy, 
Are  a  vast  number  oK  acts,  which  in  no  41  Upper  Can.  Q.  B.  291." 
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§  751  (434).  Orizninal  Oharges ;  Jury  Trial.  —  \N*Iiere  the  I^is- 
lature  undertakes  to  confer  upon  the  courts  of  the  corporation,  or 
where  the  corporation  seeks  to  give  to  its  court  summary  jurisdic-' 
lion  to  try  persons  for  acts  which  are  indictable,  or  are  criminal  ofjences^ 
it  not  unfrequently  happens  that  some  provision  of  the  Constimtion, 
designed  to  protect  the  rights  or  lil^erty  of  the  citizen,  is  violated. 
Thus,  under  a  Constitution  declaring  "that  no  freeman  shall  be  put 
to  answer  any  criminal  charge  but  by  indictment,"  &c.,  and  *'tliat 
no  freeman  shall  be  convicted  of  anv  crime  but  bv  the  unanimous 
verdict  of  a  jury  of  good  and  lawful  men  in  open  court,  as  here- 
tofore used,"  an  act  of  the  legislature  which  pves  to  an  officer  of 
an  incorporated  town  the  power  of  trying  assaults  and  batterie$, 
or  ottier  crijnes,  is,  in  the  opinion  of  the  Supreme  Court  of  North 
Carolina,  void,  because  it  violates  both  of  these  provisions  of  the 
Constitution.* 

§  752  (435).     Same  Subject.  —  A  similar  view  was  taken  in  the 
State  of  Arkansas,  the  Constitution  of  which  provided  that  "no 
man  shall  be  put  to  answer  any  criminal  charge  but  by  present- 
ment, indictment,  or  impeachment;"  and  it  was  held  that  the  legis- 
lature could  not  confer  upon  the  corporation  courts  of  a  city  i^ 
power  to  punish  an  assault  and  battery  —  this  l)eing  a  crirainal 
charge  —  without  presentment  or  indictment;    and  it  was  conse- 
quently decided  that  the  judgment  of  conviction  of  such  a  court  for 
an  assault  and  battery  is  coram  non  judice,  and  constitutes  no  btJr 
to  a  prosecution  by  indictment  in  the  courts  of  the  State  for  tk«J 
same  offence.^ 

§  753  (436).     Same  Subject.  —  The  same  doctrine  was  declar^=^ 
in  Michigan.    The  Constitution  of  the  State  contained  a  proviskr^ 


^  State  V.  Moss,  2  Jones  (N.  Car.)  that  under  the  latter  article  it 

Law,  66.    See  Tiemey  v.  Dod^e,  9  Minn,  petent  for  the  legblatuie  to  provide 

166.     The   Constitution   of  Louisiana  the  prosecution  of  minor  offenceB^wi 

(art.  103)  requires  tliat  "prosecutions  out  indictment  or  jury  trial,  in  the E*^ 

shall  be  by  indictment  or  mformation.  corder's  Court.    State  v.  GuttieirM»     ^* 

Tlie  accused  shall  have  a  speedy  trial  La.    An.    190.     See    Index,  Oiw^"* 

by  an  impartial  jury  of  the'  vicinage.*'  Offences. 

Another   article    (124)    provides   tliat        *  Rector  p.  SUte,  6  Ark.  187;  Da^ 

"the  mayors,  recorders,  <fec.,  may  be  v.  Howard,  6  Ark.  461 ;  Lewis?. St»*ft 

commissiomnl,  and  the  legbhiture  may  21  Ark.  211.     It  is  held  in  the  »■* 

vest  in  tlicm  such  criminal  jurisdiction  State  that  a  corporation  covrt  *V 

as  may  be  necessary  for  the  punisliment  punish  a  person  for  using  obseene  ^ 

of  minor  crimes  and  offences,  as  the  guage  in  the  streets,  because  Mch  i* 

police  and  good  order  of  tlio  city  of  New  offence  is  not  declared  criminal  byi^ 

Orleans  may  require."    It  was  held  tliat  statute  of  the  State,    ^tteiy,  '•'v 

art.  103  laid  down  tlie  general  rule,  to  Ark.   4S4.     See    Index,  CrimM  Qr 

which  art.  124  was  an  exception,  and  fences. 
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• 
it  "no  person  shall  be  held  to  answer  for  a  criminal  offence  unless 

the  presentment  of  a  grand  jury,  except  cases  cognizable  by 
tices  of  the  peace,"  &c. ;  and  by  the  statutes  of  the  State,  the 
jnng  of  a  bawdy-house  was  declared  to  be  an  offence  punishable 

fine  and  imprisonment.  Under  this  state  of  the  law  the  city  of 
troit  was  empowered  by  the  legislature  "to  make  all  such  by- 
ra  and  ordinances  as  may  be  deemed  expedient  by  the  common 
mcil  for  effectually  preventing  and  suppressing  houses  of  ill-fame 
thin  the  limits  of  the  citv."  It  was  held  that  the  term  "criminal' 
ence"  in  the  Constitution  included  both  felonies  and  misde- 
Anors,  and  embraced  the  offence  (which  was  such  both  at 
nmon  law  and  by  the  statute  of  the  State)  of  keeping  a  house 
ill-fame;  and  therefore  an  ordinance  of  the  common  council  pre- 
ibing  the  punishment  for  keeping  such  a  house  within  the  city 
d  providing  for  the  trial  and  conviction  of  the  offenders  in  the 
anicipal  court  vnthoid  indictment,  was  unconstitutional,  the  judg- 
ent  pf  the  court  resting  upon  the  principle  that,  under  the  con- 
itutional  provision  quoted,  there  could  be  no  summary  conviction 
ider  an  ordinance  for  thai  which  is  a  criminal  offence  by  the  gen- 
al  laws  of  the  State.  ^ 

§  754  (437).  Same  Subject.  —  So,  by  the  Constitution  of  Texas, 
IS  provided  that  "in  all  cases  in  which  justices  of  the  peace  or 
Brier  tribunals  shall  have  jurisdiction  of  causes  where  the  penalty 
ine  and  imprisonment  (except  in  cases  of  contempt),  the  accused 
II  have  the  right  of  trial  by  jury,"  and  under  this  it  was  held 
t  the  mayor's  court  could  not  constitutionally  be  invested  with 
^er  to  try  summarily,  and  without  a  jury,  a  person  for  assault 

X^eople  V.  Slaughter,  2  Doug,  "no  person  shall,  for  any  indictable 
'Ix)  334,  note;  and  see  Welch  v.  offence,  be  proceeded  against  criminally 
pie,  /&.  332.  Under  the  Constitu-  b;y  information,"  and  thaf  all  prosecu- 
tor California  an  ordinance  pro-  tions  shall  be  carried  on  in  the  name 
to^ng  persons  from  visiting,  for  and  by  the  authority  of  the  common- 
tKMes  of  prostitution,  houses  of  ill-  wealth,''  tlie  legislature  may  authorize 
^»  was  sustained,  the  same  "not  a  city  corporation  to  proceed  in  its 
^  in  conflict  with  the  general  laws  "  name  against  offenders  for  violating  its 
^^  State.  Re  Johnson,  73  Cal.  228.  ordinances,  and  punish  them  by  fine, 
^  to  ordinance  to  suppress  tippling-  although  the  offence,  as  in  the  case 
^QB.  Re  Campbell,  74  Cal.  20.  So  before  the  court  (an  assault  and  bat- 
'O  ordinance  making  it  unlawful  to  tery),  is  indictable  under  the  laws  of 
^  a  place  for  the  practice  of  gam-  the  State.  The  court  regarded  the  pro- 
^.  Lane,  Ex  parte,  76  Cal.  587.  But  ceeding  in  the  name  of  the  corporation 
^^t^nse  as  to  an  ordinance  against  as  of  a  quasi  civil  or  penal  nature,  and 
'^Un  dens,  as  precisely  the  same  acts  not  as  criminal.  Williamson  v.  Com- 
'  made  punishable  by  the  Penal  Code,  monwealth,  4  B.  Mon.  (Ky.)  146;  ante, 
'8ic,  73Cal.  142.  In  Kentucky,  the  §§  236,  637,  746;  supra,  §  749,  note, 
v^tution  of  which  provides  that  Index,  Criminal  Offences, 
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and  battery  J  in  violation  of  the  ordinances  of  the  corporation,  where 
the  mayor  was  authorized  to  impose  a  fine.* 

§  755  (438).     Same  Subject.  —  In  Zylstra  v.  The  Coqx>nition  of 
Charleston,  it  appeared  that  the  organic  act  of  the  city  gave  to  the 
common  council  power  to  affix  and  levy  fines  for  all  offences  against 
their  bv-laws,  and  there  was  no  limitation  of  the  amount  of  the  fines. 
In  this  respect  the  charter  was  silent.     The  "Court  of  Wardens" 
(the  corporation  tribunal)  had  the  power  expressly  given  to  it  to 
commit  for  fines  and  penalties.     Under  these  circumstances  the 
corix)ration  of  Charleston  passed  an  ordinatice  prohibUing  the  ex- 
ercise  of  the  trade  of  candle  and  soap  making  within  the  limits  ojthf 
city,  under  a  penalty  of  £100.    Zylstra  was  prosecuted  in  the  Court 
of  Wardens  —  composed  of  members  of  the  city  council  — for  a 
violation  of  this  by-law,  and  fined  by  this  court  £100.    On  hb 
motion  to  obtain  a  prohibition  it  was  held,  under  the  Constitution 
of  that  State,  that  the  proceedings  of  the  Court  of  Wardens  were 
void,  not  being  according  to  the  lex  terrce  recognized  by  J/ojpfl 
Charta,  and  expressly  adopted  by  the  State  Constitution.    And 
the  judges  who  expressed  themselves  on  that  point  were  of  opinion # 
under  the  State  Constitution,  that  that  tribunal  could  not  be  io- 
vestwl  with  a  jurisdiction  greater  than  that  exercised  by  justices 
of  the  peace,  unless  there  was  provision  for  securing  a  trial  by  juiy» 
which  in  the  instance  before  the  court  had  not  been  made.' 

§  756  (439).  Where  the  Right  of  a  Jury  Trial  is  given  by  Affft^ 
—  It  has,  however,  l>een  decided  in  the  courts  of  several  of  tb^ 
States  that  although  the  charge  or  matter  in  the  municipal  or  lo»* 
courts  be  one  in  respect  of  which  the  party  is  by  the  Constitutii^ 
entitled  to  a  trial  by  jury,  yet  if  by  an  appeal,  clogged  with  no  nr** 
reasonable  restrictions,  he  can  have  such  a  trial  as  a  matter  of  ngb* 
in  the  appellate  court,  this  is  sufficient,  and  his  constitutional  rigb^ 
to  a  jury  trial  is  not  invaded  by  the  summary  proceedmg  in  tb* 

*  Burns  v.  La  Grange,  17  Tex.  415;  remarked:  "Now,  if  the  charter  ere" 
8.  p.  Smith  V.  San  Antonio,  17  Tex.  purported  to  confer  a  power  to  VOr 
643.  prison  on  summary  conviction  (fof  • 

*  Zylstra  v.  Charleston,  1  Bay  (S.  misdemeanor)  and  without  appeal  to 
Car.),  3S2.  a  jury,  it  would  be  so  far  unconrtitii- 

In  liohlinpj  tliat  the  charter  of  tlie  tional  and  void."    Barter  v.  CommoB- 

city  of  Lancaster  did  not  confer  upon  wealth,  3  Pa.  253. 
the  councils  the  right  to  vest  in  the        A  statute   providing  for  tumm^ 

mayor  and   aldennon   jurisdiction   to  conviction  for  a  new  o^emx  befoie  B- 

<M)nvict   summarily,   and   imprison   in  ferior   jurisdictions,    without  •J'^' 

<lofault   of    payment    of    the    penalty  does  not  violate  the  proviaon  w  thj 

affixed  to  an  ordinance,  Gibson,  C.  J.,  Constitution  that  "tnal  by  jury ««" 
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Jt  instance.^  The  Supreme  Court  of  the  United  States  has,  how- 
er,  emphatically  disapproved  of  this  doctrine,  in  a  case  where 
B  charge  against  the  defendant  was  criminal  in  its  nature,  affect- 
j  the  public  at  large,  and  was  not  one  of  the  class  of  petty  offences 
lich,  at  the  commpn  law,  may  be  proceeded  against  summarily, 
thout  a  jury.^  The  question  came  before  the  court  upon  an  ap- 
cation  for  the  writ  of  habeas  corpus  in  favor  of  one  who  had  been 
ivicted  in  the  Police  Court  of  the  District  of  Columbia,  of  the 
ence  of  conspiracy,  without  a  jury  which  he  had  duly  demanded.' 

08  heretofore^  and  the  right  thereof  204;  Alexander  v.  Bennett,  60  N.  Y. 
mn  inviolate."     Van   Swartow  v.   204. 

Dmonwealth,  24  Pa.  St.  131.  ArUe^  Extent  of  jurisdiction  terrUorially. 
49,  note;  Rhines  v.  Clark,  51  Pa.  State  v.  Clegg,  27  Conn.  593;  Covill  v. 
96.  See  also  Boring  v.  Williams,  Phy,  26  111.  432;  State  v.  McArthur, 
Ala.  510;  Times  v.  State,  26  Ala.  13  Wis.  383;  Hoag  v.  Lamont,  60N.  Y. 
►;  Powers,  In  re,  25  Vt.  261 ;  Murphy   96. 

People,  2  Cow.  (N.  Y.)  815;  Sliirley  »  Stewart  v.  Baltimore,  7  Md.  500; 
Liunenbuig,  11  Mass.  379.  Morford  v.  Barnes,  8  Yerger  (Tenn.), 

As  to  the  right,  under  particular  444 ;  McDonald  v.  Schell,  6  Serg.  & 
istitutional  and  statutory  provi-  Rawle  (Pa.),  240;  Beers  y.  Beers,  4 
08^  to  a  jury  trials  for  violations  of  Conn.  535;  Jones  v.  Bobbins,  8  Gray 
uucipal  by-laws.  Thomas  v.  .\sh-  (Mass.),  329;  Dorgan  v.  Boston,  12 
id,  12  Ohio  St.  124 ;  Work  v.  State,  Allen  (Mass.),  223;  Sedg.  St.  and 
)hio  St.  296;  Gray  v.  State,  2  Har-  0)nst.  Law,  549;  O)oley,  Const.  Urn. 
R.  (Del.)  76;  Low  v.  CJommissioners  410.  Text  cited  and  followed.  Em- 
Pilotajge,  R.  M.  Charit.  (Ga.)  302;  poria  v.  Volmer.  12  Kan.  622,  631; 
een  v.  Savannah,  lb.  368,  371 ;  State  post,  §  1413;  Gaston  r.  Babcock,  6  Wis. 
Guttierrez,  15  La.  An.  190;  Trigally  503;  Ogden  v,  Madison,  HI  Wis.  413, 
Memphis,  6  Coldw.  (Tenn.)  382;  530,  citing  text;  In  re  Rolfs,  .SO  Kan. 
»te,  §§  744,  749.  758;     In  re  Jahn,   55   Kan.  694,  698, 

Jvriididion  of  mayor^s,  recorder's,  citing  text;  In  re  Kinscl,  64  Kan.  1; 
^police  courts  under  statutes  or  special  Topeka  v.  Kersch,  70  Kan.  840,  648. 
vters.  Commonwealth  v.  Pindar,  11  Correctness  of  views  expressed  in  the 
5t.  (Bfass.)  539;  Commonwealth  v.  text,  questioned.  Mclnemey  v.  Denver, 
»A,  8  Gush.  (Mass.)  210;  Same  v.  17  Colo.  302,  309. 
nwy,  U  Chish.  (Mass.)  406;  Elder  =»  Callan  v.  Wilson,  127  U.  S.  540. 
Dwight  Manufacturing  Co.,  4  Gray  •  Callan  v.  Wilson,  127  U.  S.  540; 
«•),  201 ;  State  v.  Ricker,  32  N.  H.  supra,  Mr.  Justice  Harlan,  delivering 
^  Myers  r.  People,  26  111.  173;  Rice  in  this  case  the  opinion  of  the  court, 
°**te,  3  Kan.  141;  State  v.  Young,  said:  "It  [conspiracy]  is  an  ofiFence  of 
™*«  445;  Malone  v.  Murphy,  2  Kan.  a  grave  character,  affecting  the  public 
"»  Grav  V.  State,  2  Harring.  (Del.)  at  large,  and  we  are  unable  to  hold 
^j  «tttcmngs  v.  Scott,  4  Halst.  (N.  J.)  that  a  person  charged  with  having 
°*  Cincinnati  v.  Gwynne,  10  Ohio,  committed  it  in  this  District  is  not  en- 
^'  14  Ohio.  250,  403;  Markle  v.  titled  to  a  jury,  when  put  upon  his 
"^.  14  Ohio,  586;  Weeks  v.  For-  trial.  The  junsdiction  of  the  Police 
*^»  16  N.  J.  L.  237;  Truchelut  v.  CJourt,  as  defined  by  existing  statutes, 
J*"^8ton,  1  Nott  &  McC.  (S.  Car.)  does  not  extend  to  the  trial  of  infamous 
"J  Thornton  v.  Smith,  1  Wash.  (Va.)  crimes  or  offences  punishable  by  im- 
j  *06;  McMullan  v.  (Charleston,  1  Bay  prisonment  in  the  penitentiaiy.  But 
*  Car.),  46;  Zylstra  v.  Charleston,  the  argument  made  in  behalf  of  the 
J- 382;  Willis  t?.  Booneville,  28  Mo.  government  implies  that  if  0)ngress 
!jl  Fayette  v.  Shafroth,  25  Mo.  445;  should  provide  the  Police  Court  with 
^'  Coming,  15  N.  Y.  297;  Landers  a  grand  jury,  and  authorize  that  court 
^^ten  Island  Railroad  Co.,  53  N.  Y.  to  try,  without  a  petit  jury,  all  persons 
*0;  Goodrich  V.  Brown,  30  la.  291;  indicted,  —  even  for  crimes  punish* 
^luiiylvania  Hall,  In  re,  5  Pa.  St.  able  by  confinement  in  the  peniten- 
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The  distinction  is  sharply  drawn  by  the  Supreme  Court  in  the  case 
cited,  between  offences  essentially  criminal,  affecting  the  public  at 
large,  and  peiiy  offences  which  at  the  common  law  may  be  proceeded 
against  in  a  summary  manner,  which  latter  would  include  violatioDs 
of  municipal  ordinances  concerning  local  affairs  in  respect  of  matters 
non-criminal  in  their  nature.  This  distinction  would  appear  to  be 
sound,  and  the  doctrine  of  the  Supreme  Court  is  consonant  with 
the  established  and  traditionary  reganl  of  our  jurisprudence  for 
the  rights  of  the  citizen  and  for  the  trial  by  jury  in  criminal  cases. 
To  this  extent  only  is  the  doctrine  of  the  Supreme  Court  in  neces- 
sary conflict  with  the  judgments  of  the  State  courts  referred  to  in 
the  text.* 

§  757  (440).  Revisory  Power  of  the  Superior  Oonrta;  Sefiew  tf 
Proceedings  by  Superior  Tribunals.  —  With  respect  to  inferior  jms- 
dictions,  the  right  to  review  their  proceedings  by  the  superior  tribunals 
will  not  be  taken  away  unless  the  intention  of  the  legislature  to  this 
effect  is  expressed  with  unequivocal  clearness.  The  authorities 
cited  in  the  note  will  show  the  great  length  to  which  the  courts  go 
in  preserving  the  right  to  review  the  proceedings  of  subordinate 
tribunals,  administered  frequently  by  men  without  professional  or 
judicial  knowledge  or  experience.  A  declaration  by  the  statute  con- 
cerning an  inferior  tribunal,  that  its  proceedings  "shall  be  ftnal 
and  conclusive,'*  or  ^^ without  appeal*'  &c.,  will  not  deprive  a partv 

tiary,  —  such  le^slation  would  not  be  right  to  be  tried  by  a  jury,  in  an  appd- 

an  invasion  of  tlio  constitutional  right  late  court,  after  he  has  l)een  ODceiuIly 

of  trial  by  jury,  provided  the  accused,  tried  othemise  than  by  a  jury,  in  the 

after  being  trie<i  and  sentenced  in  the  court  of  original  jurisaiction.  and  kd- 

Police  Court,  is  given  an  unobstructed  tenced  to  pay  a  fine  or  be  imprisoned 

right  of  appciil  to,  and  trial  by  jury  for  not  paying  it,  does  not  satisfy  the 

in,  another  court   to   which  the  case  requirements     of     the     Constitution, 

may  be  taken.     We  cannot  assent  to  When,    therefore,    the   appellant  w»a 

that   interpretation    of    the   Constitu-  brought  Ixjfore  the  Supreme  Court  of 

tion.    Except  in  that  class  or  grade  of  the  District,  and  the  fact  was  disclose*! 

otTences  called   i)etty  ofifences,  which,  that  he  had  been  adjudged  guiltr  p' 

according  to  the  common  law,  may  be  the   crime   of   conspiracy   cliarf^  *** 

j>roceeded    :i;rainst    summarily  in   any  the  information  in  this  case,  witho***^ 

tribunal   legally    constitutetl   for   that  ever  having  been  tried  by  a  juiyi  ^ 

purpose,   the  guarantee  of  an  impar-  sho\dd    have    been    restored   to  h" 

lial  jury  to  the  accuse<l  in  a  crimmal  liberty."     The  Supreme  Court  of  t-J 

prosecution,    conducted   either  in   the  DLstnct  had  preMously  expresnd  « 

name,  or  by  or  under  the  authority,  doubt  upon  the  question.     In  n  Fry^ 

of  the  I'liited  States,  secures  to  him  3  Mackey  (D.  C),  135.    See  abo  /»  •^ 

the  right  to  enjoy  that  moile  of  trial  Dana,  7  lienedict,  1. 
from  the  first  moment,  and  in  what-        *  Jt   is   certainly   veiy  difficoh    ^ 

ever  court  he  is  put  on  trial  for  the  define  in  view  of  the  EjigUflh  kp^'^T 

offence    chargeii.      In    such    cases    a  tion  wliat  are  such  petty  offencea    ' 

judgment    of    conviction,    not    based  Stephen,  Hist.  Or.   Law,  chap,  i*"-  P" 

upon  a  verdict  of  guilty  by  a  jury,  is  122,  where  the  history  and  chanrt*^ 

void.      To   accord    to   the   accused    a  of  such  legislation  are  given. 
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he  right  of  review  by  certiorari,  error,  or  the  proper  proceed- 

^    But  where  it  is  declared  with  respect  to  a  court  of  general  and 

frior  juriifdiction,  as  of  the  Supreme  Court  of  New  York,  that 

iction  (for  example,  in  confirming  appraisements  for  opening 

« 

Rex  V.  CJommissioners  of  Fens,  2  ferior   tribunals   and    bodies   not   ac- 

le,  43;    R«x  v.  Moreley,  2  Burr,  cording  to  the  course  of  the  common 

;    Lawton  v.  Cambridge,  2  Caines  law  h&a  been  long  exercised  in  Eng- 

Y.),  179,  181;    Starr  v.  Rochester  land,  as  well  as  in  this  country.    The 

tees,  6  Wend.  (N.  Y.)  564;    Peo-  power  has  been  jealously  maintained, 

9,  New  York,  2  Hill  (N.  Y.),  9;  and    has   been   deemed    necessary   to 

ley  V.  Dod^,  9  Minn.  166;  Heath,  prevent  oppression.    There  are  certain 

i,  3  Hill  (N.  Y.),  42,  52,  and  cases  classes  of  Questions  which,  by  common 

.    and    reviewed    by    Cowen,    J. ;  understanding,  from  time  immemorial, 

den  V,  Block,  65  Ala.  236.  belong  to  the  course  of  the  judicial 

kindred  subject  is  treated  in  the  inquiry  under  the  laws  of  the  land. 

teron  Municipal  Officers:  ** Special  The    common    law    and    the    various 

unal  to  determine  Election  Con-  charters  and  bills  of  rights  recognized 

for  Municipal   Offices,"   anie,   §  and  assured  the  right  to  such  an  in- 

and  it  is  there  shown  that  the  quiry;    and  the  Ck>nstitution,  in  ap- 

laiy  constitutional  provision  that  portioning  the  judicial  power,  as  well 

judicial  *power  shall  be  vested  in  as  in  affirming  the  immunity  of  life, 

lin   courts   does   not   disable   the  liberty,  and  property,  has  always  been 

iature    from    providing    tliat    the  understood  to  guarantee  to  each  citizen 

icil  of  municipal  corporations  may  the  right  to  have  his  title  to  property, 

ly  determine  the  validity  of  the  and  other  legal  privileges,  determined 

iion  of  corporation  officers.     New  by  the  general  tribunals  of  the  State. 

ans  V.    Morgan,    7   Martin    (La.),  Tiiese  municipal  courts,  so  far  as  they 

1;  State  V.  Fitzgerald,  44  Mo.  425;  act  under  citjr   by-laws,  are  not  de- 

Dff  V.  FiUey,  43  Pa.  St.  384 ;  State  signed   to   decide   between   man   and 

Fohnson,    17    Ark.    407.     But  the  man,   or  to  administer  general   laws. 

jrvisory  jurisdiction  of  the  superior  They  are  ordained  to  prevent  disorder 

rts  will  not   be   held  to  be  taken  in  matters  of  local  convenience,  and 

y  by  mere  negative  words.    Grier  v.  to  regulate  the  use  of  public  and  quasi 

dddford,  Const.  Rep.  642 ;    State  v.  public  easements,  so  as  to  prevent  con- 

gerald,    supra;    Commonwealth  v.  fusion.      If   in   exercising   this   power 

Sosk^,  2  Rawle  (Pa.),  369;  Strahl.  tlicy  can  incidentally  decide  upon  tlie 

e,  16  Iowa,  369 ;  State  t?.  Funck,  17  rights   of   private   property   so  as   to 

fc^,  365;    Bateman  v.   Megowan,  1  determine  its  enjoyment  without  re- 

(Ky.)  533;    Wammack  v.  Hollo-  view,  there  would  seem  to  be  a  prao- 

.  2  Ala.  31;  Hummer  r.  Hummer,  3  tical  annihilation  of  the  right  to  resort 

seene  (Iowa),  42 ;  State  v.  Marlow,  to  the  general  tribunals  and  the  com- 

^0  St.  114;   Attorney-General  v.  nion  law."     Per  Campbell,  J.,  Jackson 

»«ration  of  Poole,  4  Myhie  &  Cr.  v.  People,  9  Mich.  Ill,  117.     Further 

Attorney-General   v.   Aspinall,   2  see  chap,  xxxi.,  post,  §  1591  et  seq. 
*e  &  Cr.  613;    Parr  v.  Attorney-         An  appeal  from   inferior  tribunals 

iral,  8  CI.   &   F.   409:    Taylor  v.  does   not   exist   unless   plainly   given. 

JncuB,  39  Ga.  59;   State  v.  Kempf,  People  v.  Police  Justice,  7  Mich.  456; 

^^.470;  postj  chaps,  xxix.,   xxx.,  Conooy  v.  Iowa  City,  2  Iowa,  90;  Mus- 

;  post,  §  1592.  catine  v.  Steck,  7  Iowa,  505;   Dubuque 

«e  Supreme  Court   of   Michigan,  v.  Rebman,  1  Iowa,  444;    McGarty  r. 

fc viewing,  on  certiorari ^  the  legaHty  Deming,  51  Conn.  422,  where,  however, 

conviction  of  a  defendant  in  tlie  the  charter  denied  the  right  of  an  ap- 
txier's  court  on  a  complaint  for  peal.  Certiorari,  on  the  other  hand, 
^tiDg  a  municipal  ordinanc-e,  speak-  will  lie  unless  plainly  denied,  or  other 
of  the  extent  of  the  revisory  power  specific  remedy  be  given.  Cunning- 
ly superior  tribunals,  and  the  nature  ham  v.  Squires^  2  West  Va.  422 ;  post, 
purooses  of  the  municipal  tribunals,  §  1047,  and  chap,  xxxi.,  on  Rcmiedies 
|:  "The  power  of  reviewing  upon  against  Illegal  Corporate  Acts,  post. 
Ufrari  judicial   proceedings   of   in-  Index  —  Certiorari;  Remedy. 
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streets,  or  under  a  railroad  act)  ''  shall  be  final  and  conclusive  upon 
the  parties  interested  and  upon  all  other  persons/'  the  right  of  ap- 
peal, which  would  otherwise  exist,  from  the  decision  of  such  court 
to  a  still  higher  tribunal,  as  to  the  Court  of  Appeals,  is  destroyed.* 
A  charter  provision  to  the  effect  that  appeals  and  writs  of  error  from 
judgments  of  the  mayor,  in  cases  arising  under  the  charter,  should 
only  be  allowed  in  cases  where  the  fine  was  over  five  dollars,  was 
considered  as  evincing  the  legislative  intention  that  in  cases  where 
the  fine  was  under  that  sum  the  judgment  should  be  final,  and 
hence  a  writ  of  prohibition  will  not  lie  to  restrain  its  collection,  nor 
can  it  be  reviewed  on  certiorari} 

§  758  (441 ).  Same  Subject.  —  In  Virginia  it  is  decided  that 
in  a  proceeding  before  the  mayor  or  a  justice  to  impose  a  penalty 
on  a  party  for  obstructing  a  street,  the  mayor  or  justice  cannot,  if 
the  defendant  bona  fide  sets  up  title  to*  the  land  claimed  as  a  street, 
inquire  into  the  validity  of  the  claim,  the  court  holding  that  by 
the  principles  of  the  common  law  (which  are  not  changed  by  the 
statutes),  a  bona  fide  assertion  of  title  to  property  or  to  an  incorpo- 
real hereditament  or  real  franchise  ousted  the  jurisdiction  of  these 
inferior  magistrates  or  tribunals.' 

^  Canal  and  Walker  Streets,  In  re,  Iowa,    505;     Buck   v.    Danienbacbr, 

12  N.  Y.  406;    New  York  Central  R.  37  N.  J.  L.  359;  St.  Peter  v.  Bauer,  19 

Co.  V.  Marvin,  11  N.  Y.  276.  Minn.    327;     Goldthwaite    v.   Moir^ 

^  Wertheimer  v.  Boonville,  29  Mo.  jromery,  50  Ala.  486.    See  chap.  xxD, 

254.  yoU. 

*  Warwick  v.  Mayo,  15  Gratt.  (Va.)        A  town  officer  who  hold«.in  cwtoftr 

528.    To  the  same  effect,  see  Jackson  a  person  committed  by  a  verbal  odj 

V.  People,  9  Mich.  Ill;   Grand  Rapids  of  a  police  magistrate  for  non-pmert 

V.  Hughes,  15  Mich.  54.     See  chapter  of  a  fine  imposed  for  the  breicn  ofi 

on  Streets.     What  Tecard  of  conviction  town  ordinance,  acts  not  only  wiwort 

before   corporation   officers   or   courts  authority,  but    in   violation  d  vf. 

should  show.     Keeler  v.  Milledge,  24  Odell  Trustees  v.  Schroeder,  58  U 

N.  J.  L.  142;    Muscatine  v.  Steck,  7  353. 
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(442).     Subject  outlined.  —  In  treating  of  the  subject  of 
racts  of  municipal  corporations,  particular  regard  will  be 
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had  at  this  place  to  the  rights  a^id  liabilities  of  tlie  municipalUy  (u 
concerns  itself  and  the  party  with  w1u>m  it  contracts  rather  than  in 
other  respects.  It  is  of  course  impossible  to  lay  down  a  rigid  bound- 
ary line,  and  incidentally  it  will  be  necessary  to  discuss  to  some  ex- 
tent the  rights  and  remedies  of  the  citizens  and  taxpayers  in  connec- 
tion therewith;  but  in  this  chapter  it  is  not  intended  to  examine 
in  detail  any  branches  of  the  law  other  than  the  power  of  a  muni- 
cipality to  contract,  the  effect  of  transcending  it,  the  method  in 
which  the  contract  is  made,  the  performance  of  the  contract,  the 
rights  and  liabilities'  of  the  contracting  parties,  sub-contractors, 
laborers,  and  materialmen,  and  such  matters  as  are  properly  inci- 
dent to  these  topics.  We  have  already  discussed  the  legislative 
power  over  and  in  respect  of  contracts  miide  by  municipal  corpora- 
tions,* and  also  the  restrictions  upon  and  qualifications  of  the  power 
to  contract  resulting  from  constitutional  provisions  limiting  and 
restricting  the  power  to  incur  debt.'  The  mode  of  enforcing  the  con- 
tracts of  municipal  corporations  will  be  considered  hereafter.'  In 
this  chapter,  also,  it  is  not  intended  to  discuss  those  contractual 
obligations  of  a  municipality  which  are  in  the  nature  of  securities, 
viz.,  municipal  bonds,  warrants,  and  certificates  of  indebtedness. 
These  obligations  will  be  considered  in  separate  chapters.^  It  has 
also  been  found  expedient  to  discuss  separately  contracts  by  the 
municipality  for  a  supply  of  water  or  light,  which  are  usually  made 
either  in  connection  with  and  as  a  part  of  a  grant  of  the  frandiis? 
or  privilege  to  use  the  streets  of  the  city  for  pipes,  mains,  and  electric 
light  poles  and  wires,  or  with  the  recipients  of  such  grants  from  the 
city  or  from  the  State.^ 

§  771   (443).     Extent  of  Power  to  make  Oontracta;  and  how  coa- 
ferred.  —  In  determining  the  extent  of  the  power  of  a  municipal  c<W*- 
poration  to  make  contracts  generally,  and  to  make  the  particular 
contract  under  consideration,  and  in  ascertaining  the  mode  in  whkfe 
the  power  is  to  be  exercised,  the  importance  of  a  careful  studj  rf 
the  charter  or  incorporating  act,  and  of  the  general  legislation  o* 
the  State  on  the  subject,  if  there  be  any,  cannot  be  too  strongly 
urged.     Where  there  are  express  provisions  on  the  subject,  thea* 
will,  of  course,  measure,  as  far  as  they  extend,  the  authority  of  fl»^ 
corporation.    The  power  to  make  contracts,  and  to  sue  and  besuc^ 
thereon,  is  usually  conferred,  in  general  terms,  in  the  incorporatiK*! 

'  Sec  ante,  chapters  iv.  and  viii.  rants,  and  chapter  zz.  on  MunkiC 

*  See  atite,  chapter  vi.  Bonds. 
^  Sec  pout,  chanters  xxix.,  xxxi.,  xxxii.        •  See  post,  chapter  on  Public  U^ 

*  See   post,    chapter   xix.   on   War-  ties. 
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ct  But  where  the  power  is  conferred  in  this  manner  it  b  not  to 
c  construed  as  authorizing  the  making  of  contracts  of  all  descrip- 
lons,  but  only  such  as  are  necessary  and  usual,  fit  and  proper,  to 
oable  the  corporation  to  secure  or  to  carry  into  effect  the  purposes 
IF  which  it  was  created ;  and  the  extent  of  the  power  will  depend 
pon  the  other  provisions  of  the  charter  or  statute  prescribing  the 
latters  in  respect  of  which  the  corporation  is  authorized  to  act.  To 
le  extent  necessary  to  execute  the  special  powers  and  functions 
rith  which  it  is  endowed  by  its  charter  there  is,  indeed,  an  implied 
r  incidental  avihority  to  contract  obligations,  and  to  sue  and  be 
lied  in  the  corporate  name.^ 

>  1  Kyd,  69,  70;  2  Kent  Com.  224;  city  on  the  lake.    Miller  v.  Milwaukee, 

jDgell  d^  Ames,  §§  110,  271;  Galena  v.  14  Wis.  642;   approved,  arguendo^  by 

orwith,  48  111.  423;    Straus  v.  Eagle  Cole,  J.,  in  Clason  v,  Milwaukee,  30 

18.  Co.,  5  Ohio  St.  59;    Chaffee  w.  Wis.   316,   321.     Supra,   §  503,   note. 

ranger,    6    Mich.    51 ;     Douglass    v.  Legislative  power  over  municipal  conn 

iiginia  City,  5  Nev.  147;  GocKlrich  v.  tractSy  ante,  chap,  iv.;   Grant  w.  Daven- 

»etitMt,  12  Imch.  279;  Bank  of  Colum-  port,  36  Iowa,  396. 
la  o.  Patterson,  7  Cranch,  299;    Sie-        The  city  of  Richmond  possessed,  un- 

recht  V,  New  Orleans,  12  La.  An.  496;  der  its  charter,  all  the  usual  powers  of 

lateman     v,     Ashton-under-Lyne,    3  municipal  corporations,  including  the 

I.  A.  M.  322;   Nowell  v.  Worcester,  9  power  **to  contract  and  be  contracted 

Ixch.  457.     Indianapolis  v.  Indianap-  with,"  and  its  council  was  specially  em- 

lis  Gas  Co.,  66  Ind.  396,  approving  powered  ''to  pass  all  by-laws  which 

ext;    Montgomeryr  County  v.  Barber,  they  shall  deem  necessary  for  the  peace, 

\&  Ala.  237;    Smith   v,  Stephan,  66  comfort,  convenience,  good  order,  good 

iid.  381 ;  Galveston  v.  Loonie,  54  Tex.  morals,  health,  or  safety  of  the  city,  or 

517.   Concerning  certain  special  powers,  of  the  people  or  property  therein."    In 

we  ante,  chap.  viii.  April,  1865,  in  anticipation  of  the  evac- 

Under  general  authority  to  make  all  nation  of  the  city  by  the  confederate 

contracts  necessary  for  its  welfare,  a  army  and  the  entry  of  the  national 

oty  may    contract    for    water-^works,  forces,    the    city    council   ordered    the 

Cabot  9.  Rome,  28  Ga.  50;  see  Wells  v.  destruction  of  all  the  lijuor  in  the  city, 

Atlanta,  43  Ga.  67.    A  contract  grant-  and  pledged  the  faith  of  the  city  for  the 

^i^  exclusive  right  to  furnish  water  to  payment  of  its  value.    It  was  decided 

*  city,  made  under  a  power  **  to  provide  by  the  Court  of  Appeals  that  under  the 

•  •''Pply  of  water,"  sustained,  and  the  provision  of  the  charter  above  men- 
?^  was  enjoined  from  granting  the  tioned  the  council  had  authority  to 
^nt  to  lay  pipes  to  another  company,  make  the  order  and  pledge,  and  hence 
o  the  grouna  that  its  power  was  ex-  the  city  was  responsible  for  the  value 
ousted.    Atlantic  City  Wat^  -Works  of  liquor  destroyed  under  the  order  of 

AUantic  City,  39  N.  J.   Eq.  367.  the  council.     Jones  v.  Richmond,   18 

®     Index,   Monopolies;     Water   and  Gratt.  (Va.)  517.    The  same  question 

^^-IForibf.     Duty    and    power    of  upon  the  same  resolutions  of  the  city 

Jgicipality  as  owner  of  water-works,  council  was  presented  to  the  United 

^*^«ght  V.  New  Orleans,  24  I^a.  An.  States  Supreme  Court  in  Richmond  v. 

g;     Grant   v.   Davenport,  36    Iowa,  Smith,  15  Wall.  (U.  S.),  429;    and  it 

^9    Hale  V.  Houghton,  8  Mich.  458.  followed,  without  examination  into  its 

jy    contract  for  lighting  streets,  Ac.  correctness,     the    exposition    of    the 

"lanyolia  v,  Indianapolis  Gas  Co.,  charter  given  by  the  State  court  in 

I**<i.    396.      For    grading    streets.  Jones  v.  Richmond,  supra.    Upon  the 

***t|evant  v.  Alton,  3  McLean,  393.  general  principles  of  construction,  the 

^c>uiW    sidewalks.     Wyandotte    v.  author  doubts  whether  the  order  for 

^■w,  ^ Kan. 649;  Lawrences.  Killam,  the    destruction    of   the    liquors    was 

A^*o-  499,   approving  text.      For  within  the  scope  of  the  corporate  pow- 

'"^•Miooter"  to  protect  streets  of  a  ers  of  the  city.    Ante,  {}  237,  238,  239, 
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§  772  (444).  Oontracts  with  Municipal  Oflacars;  lidiiciixy  Bt- 
lations.  —  It  is  a  well-established  and  salutary  doctrine  that  he  who 
is  intrusted  with  the  business  of  others  cannot  be  allowed  to  make 
such  business  an  object  of  pecuniary  profit  to  himself.  This  rule 
does  not  depend  on  reasoning  technical  in  its  character,  and  is  not 
local  in  its  application.  It  is  based  upon  principles  of  reason,  of 
morality,  and  of  public  policy.  It  has  its  foundation  in  the  verr 
constitution  of  our  nature,  for  it  has  authoritatively  been  declared 
that  a  man  cannot  serve  two  masters,  and  is  recognized  and  enforced 
wherever  a  well-regulated  system  of  jurisprudence  prevails.^  The 
law  will  in  no  case  permit  persons  who  have  undertaken  a  fiduciary 
character  or  a  charge  to  change  or  invert  that  character  by  leaving 
it  and  acting  for  themselves  in  a  business  in  which  their  character 

and  notes.    Contract  made  by  a  city,  to  cany  out  the  contract.    Brewer,  J., 
under  government  therein  set  up  by  the  said:    '*  I  suppose  a  city  can  make  no 
United  States  military  authority,  held  contract  for  the  discha[rge  of  a  purely 
valid.    Prather  v.  New  Orleans,  24  La.  public  duty,  —  such  a  contract  as  in 
An.  41.     Special  prohibition  in  a  city  case  of  performance  it  can  enforce  com- 
cliarter  construed  to  extend  to  all  con-  pensation  for,  or  for  non-performance 
tracts  of  sale  to  tlie  city.     Gregory  v.  expose  itself  to  liability.    It  cannot  uie 
Jersey  City,  34  N.  J.  L.  390.    Where  an  puolie  funds  in  any  such  direction.  .    • 
executor^'  contract  with  a  municipal  At  the  same  time,  when  it  has  m  iU 
corj)oration  is  not  in  its  nature  neces-  possession  instrumentalities,  and  hirei 
sanly  personal,  as,  for  example,  a  con-  employees  for  the  purpose  of  dischais- 
tniot  for  cleaning  streets,  it  may,  cer-  ing  some  public  dutj,  I  see  no  nasoo 
tainly  with  the  assent,  express  or  im-  wh^^,   when   the  exigencies  of  pubBe 
plied,  of  the  city,  be  assigned,  if  there  duties  do  not  require  the  use  of  tboie 
be  no  restriction  on  the  right,  and  the  instrumentalities    and    employees,  it 
i-ity  retains  the  personal  obli/;ation  of  may  not  make  a  valid  contract  to  uie 
tiie    original    contractor    and    of    his  them    in    some    private   serxioe.  .  •  • 
bun'ties.  Devlinw.  New  York,63N.  Y.8.  And,  generally  spealdng,  when  publie 
So  corporation  can  make  a  valid  con-  dut^r  does  not  interfere  with  piivate 
tract  not  to  exercise  part  of  the  franchise  service,  a  city  may  make  a  valid  coo- 
committed  to  it  by  the  State  for  public  tract  for  the  use  of  its  instrumentaK' 
purposes.    St.  I^ouis  v.  St.  Louis  Gas-  ties  in  the  latter.  .  .  .  The  testimony 
li^iit  Co.,  5  Mo.  App.  484,  529.     See  shows  that  the  city,  through  its  officoa* 
opinion  of  the  Supreme  Court  of  Mis-  has  been  in  the  liabit  of  making  thei0' 
souri  on  .Appeal,  in  the  case  last  cited:  contracts  and  receiving  compenaatioc* 
and  see  ante,  §§  244,  245,  661 ,  and  post,  therefor;  and  having  made  that  a  tniai — 
^  1236;  sec  also  Index  — Delegation  of  ness.  so  to  speak,  lia%'ing  received  pu^ 
Public  Powers.  from  such  contracts,  it  does  not  lie  in ' 
In  The  Maggie  P.,  25  Ted.  Rep.  202,  mouth  to  say  now  that  there  waa 
it  appeared  that  the  city  of  St.  Louis,  officer  authonaed  by  ordinance  to 
which,  by  its  charter,  had  general  con-  this  kind  of  contract." 
trol  over  the  harbor  and  improvements         *  'loronto      t;.     Bowes,     4    Giaa'* 
therein,  including  power  **to  keep  the  (Canada),   489,   where  the  subiect  ' ^ 
wharf  and  the  river  along  the  shore  fullv    considered.      The   general 
free  from  wrecks  and  other  improper  cipl^s  of  law  and  equity  as  to 
obstructions,"  entered  into  a  contract  actions    and    contracts    by  and 
^^^th  the  owner  of  a  st<?amboat  which  persons    sustaining   fuiuciary  reWifli»* 
had  sunk,  to  use  the  city's  harbor  boat  in  apply   to    municipal    oflScera,  and  ** 
pumping  out  the  uvreck,  for  a  considera-  those     principles     as     expounded    ■■ 
tion :     and    the    ({ucstion    was    pre-  treatises  on  such  subjecta  the  reader  ii 
sented  whether  tlie  city  could  be  held  further  referred, 
liable  for  damages  caused  by  its  failure 
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nds  them  to  act  for  others.  The  application  of  the  rule  may  in 
•me  instances  appear  to  bear  hard  upon  individuals  who  have  com- 
itted  no  moral  wrong;  but  it  is  essential  to  the  keeping  of  all 
irties  filling  a  fiduciary  character  to  their  duty,  to  preserve  the  rule 
its  integrity,  and  to  apply  it  to  every  case  which  justly  falls  within 
;  principle.^  The  principle  generally  applicable  to  all  officers  and 
rectors  of  a  corporation  is  that  they  cannot  enter  into  contracts 
th  such  corporation  to  do  any  work  for  it,  nor  can  they  subse- 
lently  derive  any  benefit  personally  from  such  contract.^    To  deny 

*  Port  V.  Russell,  36  Ind.  60;  Tippe-  violent  presumption,  under  all  the 
aoe  County  Com'rs  v.  Reynolds,  44  circumstances  of  tliis  case,  that  when, 
i.  509;  Macon  v.  Huff,  60  Ga.  221;  just  after  Mr.  S.  had  made  the  impres- 
>rk  Buildings  Co.  v.  Mackenzie,  8  sion  on  the  supervisors  of  Wright 
own  P.  C.  42;  Liquidators,  <Src.  v.  County  that  their  case  was  hopeless, 
leman,  L.  R.  6  E.  &  I.  App.  Cas.  189 ;  Mr.  C.  appeared  in  Wriglit  County,  he 
>erdeen  R.  Co.  v.  Blaikie,  1  Macq.  had  some  information  of  a  different 
>p.  Cases,  461.  See  full  review  of  character  on  which  he  acted,  and  whicli 
ivborities  in  Gardner  v.  Ogden,  22  was  not  communicated  to  the  super- 
.  Y.  327;  Butts  v.  Wood,  37  N.  Y.  visors.  We  are  not  convinced  that  any 
7,  and  cases  cited ;  McGregor  v.  false  representations  were  made  by  the 
oeinsport,  79  Ind.  16iB;   Fort  Wayne  agents  or  officers  of  the  emigrant  com- 

Kosenthal,  75  Ind.   156;    Emigrant  pany.    But  the  impression  made  ujwn 

o.  V.  Wright  Co.,  97  U.  S.  339.     In  us  by  the  whole  testimony  is  that  the 

his  case  the   Supreme  Court  of  the  officers  and  citizens  of  the  county  were 

Jnited  States,  by  Mr.  Justice  Miller,  in  in  gross  ignorance  of  the  nature  and 

iedaring  a  contract  void,  says:    "It  value  of  what  they  were  selling;  that 

ppears  that  for  som&  time  before  this  the  emigrant  company,  on  the  other 

ontract  was  made  the  county  had  been  hand,  were  well  informed  in  regard  to 

ns^  her  claim  to  swamp  lands  before  both,   and   withheld   this  information 

le department  at  Washington,  through  unfairly  from  the  officers  of  the  county. 

^-  S.,  who  acted  as  her  agent.    A  short  That  the  sudden  change  of  the  relation- 

ae  before  this  contract  was  made  Mr.  shij)  of  Mr.  S.  from  a?i  unsuccessful 

n formed  the  authorities  of  the  county  agent  of  the  county  to  a  successful  agent  of 

^  their  claim  had  been  rejected,  and  the   company  requires   an   explanation 

*  this   rejection   was  accompanied  which  has  not  been  satisfactorily  given. 

^e  announcement  of  a  rule  which  That  the  fact  that  all  parties  knew  they 

*^ut  little  to  hope  for  on  the  part  of  were  dealing  with  a  trust  fund  devoted  by 

^Unty.     Very  shortly  after  this  the  doner  to  a  specific  purpose  denmnded 

^•,  as  the  agent  of  the  emigrant  the  utmost  good  faith  on  Oie  part  of  the 

P^Hy,    made    his    appearance    in  'purchaser.    That  so  far  from  this  there 

SHt  County  and  procured  the  con-  is  a  provision  for  a  diversion  of  the  fund 

^  ^^e  have  mentioned.    As  soon  as  to  other  purposes,  a  gross  inadequacy 

'^^  done,  Mr.  S.,  as  the  agent  of  of    consideration,    and    a    successful 

^^lUgrant  company,  by  the  assist-  speculation  at  the  expense  of  the  rights 

^»  ae  he  says,  of  able  lawyers,  and  of  the  public." 

bile  cases  of  other  counties  with  «  Cases,  supra,  note  1.  But  to 
JJ^   the  company  had  similar  con-,  this  general  principle  the  United  States 

'^t     inaugurated     proceedings     to  Supreme    Court    has    recognized    that 

^^*^  the  reversal   of  the  rule  an-  there  may  be  exceptions.     A  director, 

^ced  by  the  department.    Succeed-  for  example,  may  oe  the  only  person 

.  ^  this,  he  presented  the  renewed  who  will  advance  money  to  the  corpora- 

^  of  Wright  County,  and  secured  tion  to   save  it   from   bankruptcy  or 

1^ Wowance  of  several  hundred  acres  great   damage,   and   his   action   in   so 

^  Unsold  in  the  county,  and  money  doing  may  be  valid,  and  even  com- 

^  •crip  for  six  thousand  acres  to  be  mcndable.  and  the  contract  is  not  neces- 

J^^  elsewhere  in  lieu  of  swamp  lands  sarily  invalid.     Twin- Lick  Oil  Co.   v. 

*a  by  the  government.     It  is  not  a  Marbury,  91  U.  S.  587,  and  especially 
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the  application  of  the  rule  to  municipal  bodies  would,  in  the  opinion 
of  tlie  Canadian  chancery  court,  whose  views  we  adopt  and  approve, 
be  to  deprive  the  rule  of  much  of  its  value;  for  the  well  worldngof 
the  municipal  system,  through  -which  a  large  portion  of  the  affairs 
of  the  countrj'  are  administered,  must  depend  very  much  upon  the 
freedom  from  abuse  with  which  they  are  conducted.  Nothing  can 
more  tend  to  correct  the  tendency  to  abuse  than  to  make  abuses  un- 
profitable to  those  who  engage  in  them,  and  to  have  them  stamped 
as  abuses  in  courts  of  justice.  The  tendency  to  abuse  may  in- 
deed be  in  part  corrected  by  public  opinion ;  but  public  opinioD 
itstdf  is  acted  upon  by  the  mode  in  which  courts  deal  with  sudi 
abuses  as  are  brought  within  their  cognizance.'  It  is  contrary  to 
good  morals  and  public  policy  to  permit  a  municipal  officer  to  enier 
into  contractual  relations  with  the  municipality  of  which  he  b  an 
oflRcer.- 

The  principles  of  the  common  law  and  of  equity  are  generaDy 
supplemented  and  made  inore  emphatic  by  statutory  enactments  po-^ 
hibiting  any  municipal  oflRcer  from  being  interested  directly  or  in^ 
directly  in  any  municipal  controjct  or  in  the  rendition  of  services  fo** 
the  municipality  outside  of  those  required  from  him  by  virtue  of 
office.    The  statutes  usually  make  a  violation  of  their  provisioos 
criminal  offence  entailing  a  forfeiture  of  office  as  well  as  punistt 
ment  by  fine  or  imprisonment,  and  they  frequently  declare  that  at 
contracts  entered  into  in  violation  of  their  provisions  shall  be  Toii- 
Such  statutes  are  declaratory  of  and  in  aid  of  the  principles  of 

pp.  58S-591.    In  such  and  similar  cases  strictly  construed,  and  cannot  be 

It  is  often  at  the  bottom  more  a  ques-  tended  by  implication  beyond  its  te~ 

tion  of  good  faith,  honest  purposes,  and  Hence,  when  the  statute  merely  ., 

beneficial  consei^uences  than  of  mere  hibits  public   officers  from  being  ii 

nominal  relation  of  the  parties.  terested  "in  any  contract  for  the  we  <^^ 

^  Toronto     v.      Bowes,     4     Grant  furnishing  of  materials  and  tupplio,^ 

(Canada),    489;    aft'd    on    appeal,    6  it  does  not  include  within  its  operatiotf'' 

Grant,    1,  and  by  the  privy  council,  a  contract  to  sell  lands.     Trainer  ^- 

11  Moore  P.  C.  C.  463,  also  cited  infra.  Wolfe,  140  Pa.  279.     An  eltdumCBm^ 


See   Biggar's   Mun.   Manual    (Canada,  missioner  within  a  city,  i^ypointed  b^ 

1900),  47,  114,  115.  the  governor  to  an  office  created  b: 

'  Beebe  v.  Super\nsors  of  Sullivan  the  legislature  whose  functions  •ppl^T' 

County,  04  Hun  (X.  Y.),  377,  aff'd  on  to  all  Sections,  is  not  a  infyojJioerfntU^'' 

opinion  below,  142  N.  Y.  631;   Bay  v.  such  a  statute.    State  v.  Meier,  96" 

Davndson,   133   Iowa,  688.     It  is  the  App.  160.     \  stockholder  and 

duty  of  the  court  to  take  cognizance  of  of  a  corporation  supplying  light  to 

the  illegality  of  any  such  contract  of  its  city  is  within  the  prohibition,  and  ii(^ 

own  motion.     Northport  v.  Northport  qualified  to  hola   office,  althouisb  ^ 

Town  Site  Co.,  27  Wash.  543.  was  elected  a  member  of  the  coun<^ 

■  In    Indiana,  such  a  statute  was  after  the  contract  was  made.    Cot**" 

strictly  enforced.    Case  v.  Johnson,  91  monwealth  v.  DeCamp,  177  Pa.  11^ 

Ind.  477 :   approved  Benton  v.  Hamil-  The  surety  of  a  city  treasurer  held  to  b* 

ton,    110    Ind.  294.     But  as    such  a  disaualified  to  hold  office.    CommoD* 

statute   is   higlily  penal,   it  must  be  wealth  v,  Allen,  70  Pa.  St.  465. 
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imon  law/  though,  as  we  shall  see,  some  difference  in  the  result- 
consequences  of  the  illegality  appears  in  the  decisions.' 

I  773.  Same  Subject;  Disqualifying  Interest;  Resulting  Inyalidity. 
\t  common  law  and  generally  under  statutory  enactment,  it 
now  established  beyond  question  that  a  contract  made  by  an 
cer  of  a  mvnicipality  with  himself y  or  in  which  he  is  interested,  is 
itrary  to  public  policy  and  tainted  with  illegality;  and  this  rule 
plies  whether  such  officer  acts  alone  on  behalf  of  the  municipality, 
as  a  member  of  a  board  of  council.'    Neither  the  fact  that  a  ma- 

'  Nunemacher  v.  Louis\dlle,  98  Ky.  West  v.  Berry,  98  Ga.  402;  Moore  v- 
;  Jacques  v.  Louisville  (Ky.),  106  Toledo  Independent  District,  55  Iowa, 
V.  Rep.  308.  654;  Weitz  r.  Des  Moines  Independent 

Tie  \ew  York  Commission  of  District,  87  Iowa,  81 ;  Nunemacher  v. 
eals  regarded  an  act  of  the  legisla-  Louisville,  98  Ky.  334;  O'Neil  v. 
,  making  it  unlawful  for  a  me/nfcer  Flannaf?an,  98  Me.  426;  Goodrich  v. 
e  common  council  to  become  a  con-  Waterville,  88  Maine,  39;  Gaw  v.  Ashe- 
*r  under  any  contract  authorized  ly,  195  Mass.  173;  Stone  v.  Bevans, 
le  council,  and  declaring  such  con-   8iS  Minn.  127;   Noxubee  County  Hard- 

t«  be  void  at  the  instance  of  the  ware  Co.  v.  Macon,  90  Mies.  636;  43  So. 
as  but  declaratory  of  the  common  Rep.  304;  McElhinney  v.  Superior,  32 
vliich  on  grounds  of  public  policy  Neb.  744 ;  Harrison  v.  Elizabeth,  70 
!>*ite  a  trustee  from  contracting  wiik  N.  J.  L.  591 ;  Stroud  v.  Consumers 
V.    Accordingly  where  the  plain-   Water  Co.,  56  N.  J.  L.  422;   Brown  v. 

vnember  of  the  council,  voted  for  Woodbridge  Lighting  Dist.,  71  N.  J.  L. 
>lution  lo  appropriate  money  to  79;  Matter  of  Plattsburgh,  27  N.  Y. 
^^^te  the  Fourth  of  July,  imder  App.  Div.  353;  Heughes  v.  Board  of 
L     resolution  a  committee  of  the    Education,  37  N.  Y.  App.  Div.  180; 

16  N. 


employed    the    plaintiff    to  Snipes  v.  Winston,  126  N.   Car.  374; 

'W  horses  and  carriages  for  the  Northport  v.  Northport  Town  Site  Co., 

"^i^tion,  it  was  held  (assuming  the  27  Wash.  543;  Pickett  v.  School  Dist., 

>I>riation  of  money  for  this  purpose  25  Wis.  551.     A  contract  made  b}r  a 

^alid  under  the  charter)  that  the  mayor ^  while  in  office,  with  the  city 

^0*8    employment    was    against  council,  to  lease  a  city  park  for  five 

2    pc^cy  and  void,  and  that  he  years,  and  for  an  annual  simi  paid  him 

jnot  recover  against  the  cit^  for  to  keep  the  park  in  repftir,  held  to  be 

^T  vi^ue  of  the  use  of  the  horses  against    public     policy     and     illegal. 

^Triages  furnished  by  him.    Smith  Macon  v.  Huff,  60  Ga.  221.    The  em- 

^^ny,  61  N.  Y.  444.  ployment  of  a  member  of  the  board  of 

^  municipal  officer  not  a  member  supervisors  as  an  attorney  to  take  pro- 

^  council  may  recover  for  services  ceedings  on  behalf  of  the  county  to 

i«  the  scope  of  his  official  em-  recover  moneys  not  accounted  for  by 

cient  when  they  are  rendered  by  the   county   treasurer  is  contrary  to 

>\irBuant  to  a  valid  contract  with  public    policy    and    void.      Beebe    v, 

sity,  although  an  ordinance  pro-  Supervisors    of    Sullivan    County,    64 

»    municipal    officers   from    being  Hun  (N.  Y.),  377,  aff'd  142  N.  \,  631. 

^sted  in  any  city  contract  or  from  A    poundmaster    appointed    and    em- 

'^ing  from  the  city  any  compensa-  ployed  by  a  city  cannot  recover  from 

other  than  his  salary.    When  the  the  city  on  an  implied  contract  for  use 

makes  an  express  contract  with  and  occupation  of  premises  furmshed 

the  operation  of  the  prohibitory  by  him  for  a  public  pound.  Macy  v. 
^nce  IS  suspended  so  far  as  that  Duluth,  68  Minn.  452.  A  member  of 
uu^tion  is  concerned.  Klemn  v.  the  council  or  board  of  aldermen  cannot 
ark,  61  N.  J.  L.  112.  be  employed  by  that  board  to  super- 
Santa  Ana  Water  Co.  v.  San  intend  the  streets  for  a  sUpulated  com- 
i^ventura,  65  Fed.  Rep.  323;  pensation.  Snipes  v.  Winston,  126 
&y  V.  Perts,  66  Fed.  Rep.  427;  N.  Car.  374.    But  the  fact  that  the  city 
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jority  of  the  votes  of  a  council  or  board  in  favor  of  the  contract  are 
cast  by  disinterested  oflBcers/  nor  the  fact  that  the  officer  interested 

council  has  contracted  with  one  of  its  necessary  to  the  making  of  the  con- 
members  to  construct  a  street  improve-  tract  (Commonwealth  v.  Allen,  70  Pa. 
ment  will  not  defeat  an  assessment  levied  St.  465 ;  Milford  v.  Milford  Water  Co., 
for  the  purpose  of  paying  for  the  124  Pa.  610;  Commonwealth  r.  DeCamp 
improvement.  Roberts  v.  First  Nat'l  177  Pa.  112),  the  Supreme  C^urt,  held 
Bank,  8  N.  D.  504.  See  also  Lawrence  in  opposition  to  the  text  tliat  the  fact 
V.  Killam,  1 1  Kans.  499.  Contra,  that  one  member  of  the  council  voting 
Capron  27.  Hitchcock,  98  Cal.  427 ;  for  an  ordinance  authorizing  or  approv- 
McManus  v.  Scheele,  116  La.  72.  If  a  ing  a  contract,  is  dis(^uahfied  by  in- 
municipal  officer  only  orders  an  article  terest  in  the  contractmg  party,  does 
by  authority  of  the  city  and  advances  not  necessarily  render  the  ordinance 
money  to  pay  for  it,  he  is  not  within  and  contract  void,  if  the  contract  is 
the  prohibition  of  a  statute  forbidding  otherwise  legitimate  and  valid  and  a 
contracts  with  a  city  officer  to  furnish  majority  of  the  council  without  reckon- 
articles.  Anna  v.  0'Callahan,3  111.  App.  ing  the  interested  votes  voted  for  the 
176.  A  member  of  a  council  who  has  ordinance  and  authorized  and  approved 
participated  in  passing  an  ordinance  the  contract.  Marshall  v.  EUwood 
for  a  public  improvement  may  resigny  City,  189  Pa.  348.  This  decision  was 
and  after  liis  resignation  has  been  rendered  under  the  principle  of  the 
accepted,  may  bid  for  the  contract  common  law  that,  in  the  absence  of  a 
without  violating  any  principle  of  law.  statutory  provision  declaring  the  con- 
Wliite  V.  Alton,  149  111.  626.  But  if  tract  to  be  void,  such  contract  is  only 
gas  is  furnished  to  a  city,  not  under  any  voidable,  and  not  void. 
express  contra^,  but  under  the  duty  of  •  In  London  Electric  Lighting  Co.  r. 
the  ^as  company  by  operation  of  law  to  Mayor,  &c.  of  London,  82  Law  Times 
furnish  it  to  the  city  upon  demand,  the  (n.  s.),  530,  it  was  held  where  a  com- 
city  is  liable  for  the  reasonable  value  missioner  of  sewers  or  ^  member  of  the 
thereof,  although  the  mayor  of  the  city  board  of  aldermen  or  of  the  common 
is  a  stockholder  in  and  president  of  the  councU  of  the  city  of  London  is  inter- 
gas  company,  and  altriough  the  city  ested  in  a  contract  made  by  the  com- 
charter  may  prohibit  its  officers  from  missioners  of  sewers  with  a  corporation 
being  interested  in  any  contracts  or  by  being  a  stockholder  therein,  the 
sales  to  the  city  involving  the  payment  contract  is  not  invalidated  thereby, 
of  money  from  its  treasury.  This  Great  weight  was  attached  by  the  court 
result  follows  from  the  fact  that  the  to  the  fact  that  it  had  not  been  proved 
duty  to  furnish  gas  to  the  city  devolved  that  any  commissioner,  alderman,  or 
upon  the  company,  not  by  virtue  of  common  councilman  who  was  a  stock- 
any  contract,  but  by  operation  of  law,  holder  in  the  contracting  corporations 
and  hence  the  laws  governing  ordinary  took  part  in  the  negotiations  for  or 
contracts  resting  in  the  volition  of  the  settlement  of  any  of  the  contracts  or 
parties  thereto  has  no  application,  conveyances,  and  to  the  furtlier  fact 
Capital  Gas  Co.  v.  Young,  109  Cal.  140.  that  the  commissioners  of  sewers  and 
*  West  Jersey  Traction  Co.  v.  Board  common  councilmen  were  very  nu- 
of  Works,  56  N.  J.  L.  431;  Drake  v.  merous,  there  being  91  of  the  former 
Elizabeth,  69  N.  J.  L.  190;  People  v.  and  200  of  the  latter,  and  it  could  not 
Overyssel,  1 1  Mich.  222.  Although  be  inferred  that  ownership  of  stock  by 
there  seems  to  be  respectable  authority  any  one  or  more  specinc  individuals 
in  opposition  to  the  statement  of  the  affected  the  deliberations  or  proceed- 
text,  the  author  believes  that  the  text  ings  of  these  bodies, 
correctly  states  the  general  rule  of  the  In  California,  the  rule  seems  to  be 
law,  and  that  the  cases  apparently  adopted  that  if  a  contract  can  be 
conflicting  therewith  rest  upon  special  sustained  by  the  votes  of  a  ctisin- 
circumstances  which  make  them  ex-  terested  majority,  the  fact  that  one  of 
ceptions  to  the  general  rule  as  not  the  members  of  the  board  is  interested 
being  within  its  purpose  or  policy,  therein  and  voted  for  it  will  not  avoid 
In  Pennsylvania,  after  it  had  been  it.  Reclamation  Dist.  v.  Turner,  104 
held  that  a  contract  was  void  where  the  Cal.  334 ;  Wickersham  v,  Crittenden,  93 
votes  of  the  interested  officers  were  Cal.   17;    San  Diego  v.  San  Diego  & 


'3  contracts:  fiduciary  relations  1145 

lot  participate  in  the  proceedings,  necessarily  relieves  the  con- 
from  its  vice.*  The  fact  that  the  interest  of  the  offending  oflBcer 
e  invalid  contract  is  indirect  and  is  very  small  is  immaterial.- 
statutory  prohibition  is  frequently  so  wide  in  its  terms  as  to 
bit  any  officer  from  contracting  with  the  municipality  whether 
kcs  part  in  the  making  of  the  contract  or  not.^ 
LS  impossible  to  lay  down  any  general  rule  defining  the  nature 
■    interest  of  a  municipal  officer  which  comes  within  the  opera- 

EV-  Co.,  44  Cal.  106;  Lower  Kings  public  official,  and  discharge  or  refuse 

JReclamation  Dist.  v.  McCullah,  to  discharge  the  dutes  of  his  trust  at 

Sal.    175.  .  8.  p.    Twin-Lick   Oil  will,  and  as  best  subserves  his  private 

Marbury,   91   U.  S.  587.     In  interests.    He  is  a  part  of  the  board  of 

tt;  V.  Athens  (Tenn.  Ch.  App.),  supervisors;   it  is  his  act,  and  he  can- 

W,  Rep.  667,  a  firm  of  attorneys  not,  as  a  supervisor,  make  a  contract 

nployed  to  render  services  for  a  with  himself  as  a  private  citizen.'' 

ra  resolution  which  required  the  '  Foster  v.  Cape  May,  60  N.  J.  L.  78. 
one  of  the  partners  who  was  also  •  See  Capron  v.  Hitchcock,  98  Cal. 
erman  to  constitute  a  majority  427;  Case  v.  Johnson,  91  Ind.  477,  489; 
favor.  The  court  held  the  em-  Greenfield  v.  Black,  42  Ind.  App.  645; 
ent  ill^al,  because  the  partner  82  N.  E.  Rep.  797.  The  appointment  or 
ipated  in  the  employment,  but  employment  of  a  chief  clerk  of  a  bureau 
ed  tliat  it  did  not  mean  to  say  of  city  revenue  in  the  finance  depart- 
>ard  could  not  make  a  contract  ment  of  a  city  as  an  instructor  in  the 
Lployment  of  the  firm  if  he  did  evening  high  school,  his  duty  being  to 
articipat^  in  it.  In  Junkins  v.  lecture  three  evenings  in  each  week  of 
ity  F^ls  Union  School  Dist.,  39  the  school  term,  renders  him  directly 
20,  it  was  held  that  a  majority  of  interested  in  tlie  delivery  of  the  lectures 
Qmittee  appointed  by  a  school  in  the  evening  high  school,  and  is 
ct  to  purchase  a  site  and  erect  a  therefore  withm  a  provision  of  the 
Ihouse  might  employ  one  of  the  charter  which  declares  that  no  clerk  of 
oers  of  the  committee  to  erect  the  any  department  or  officerof  the  corpora- 
»lhouse.  In  this  case  the  decision  tion  shall  be  pr  become  directlv  or  in- 
made  upon  the  ground  that  the  directly  interested  in,  or  in  tne  per- 
^ting  member  contracted  as  an  formance  of,  any  contract,  work,  or 
idual  and  was  at  libertv  to  do  so.  business  the  expense  price  or  considera- 
N^unemacher  v.  Louisville,  98  Ky.  tion  of  which  is  payable  from  the  city 

In  Beebe  v.  Supervisors  of  treasury.  McAdam  v.  Mayor,  &c.  of 
ran  County,  64  Hun  (N.  Y.),  377  New  York,  36  Hun  (N.  Y.),  340.  An 
I  on  opinion  below,  142  N.  Y.  631),  examiner  in  lunacy,  under  an  appoint- 
j  the  employment  of  a  member  of  a  ment  made  by  the  departments  of 
of  supervisors  as  attorney  was  held  charities  and  corrections,  who  is  en- 
illegal,  Herrickf  J.,  said:  "It  is  titled  to  receive  a  monthly  compensa- 
Q  the  case  before  us  that  the  super-  tion  as  an  officer  of  the  department  in 
who  was  employed  did  not  vote  which  he  has  been  appointed,  is  within 
3  question  of  his  own  employment  a  statute  such  as  tnat  above  referred 
DO  the  audit  of  his  bill ;  that  does  to,  and  if  he  is  appointed  to  a  second 
ure  the  evil;  the  influence  upon  ofl^ce  in  another  department,  such 
jUow  members  is  the  same ;  his  appointment  is  not  only  in  violation  of 
ituents  are  entitled  to  his  jud^-  a   provision    of   the    charter  that   no 

in^   making    contracts,    to    his  person  shall  hold  two  city  or  county 

ny  in  passing  upon  accounts,  and  offices,   except  as  expressly  provided 

unbiased  and  disinterested  efforts  by  the  act,  but  also  renders  him  directlv 

►th;     and    he   cannot   make   the  interested  in  the  performance  of  work 

ion  or  neglect  of  the  duties  he  the   expenses    of   which    are   payable 

to  his  constituents  the  means  of  from  the  city  treasury.    Fitch  v.  Mayor, 

iting  an  otherwise  illegal  act;   he  &c.  of  New    York,  40  Hun  (N.  Y.), 

t  put  on  and  off  the  garb  of  a  512. 
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tion  of  these  principles.  Any  direct  or  indirect  interest  in  the  subject 
matter  is  sufficient  to  taint  the  contract  with  illegality,  if  the  interest 
be  such  as  to  affect  the  judgment  and  conduct  of  the  officer  either 
in  the  making  of  the  contract  or  in  its  performance.  In  general  the 
disqualifying  interest  must  be  of  a  pecuniary  or  proprietarj*  nature.' 

Contracts  with  firms  in  which  a  member  of  the  council  or  other 
municipal  officer  is  a  partner  fall  within  the  principle,  and  the  interest 
of  the  officer  therein  will  taint  any  such  contract  with  illegalitjv  A 

*  Where  a  statute  speaks  of  "in-  affect  its  validity.    Hence,  the  fact  thit 

leresf   or  being   'interested,"   it  in  a  village  trustee  was  the  father  of  the 

^^encral,  but  not  always,  means  a  pecu-  contractor  did  not  disqualify  him  from 

iiiary  or  proprietary  interest  by  which  a  acting     on     the     proposed    contract. 

])erson  will  gain  or  lose  something,  in  Le^^ick  v.  Glazier,  116  Mich.  493.  Tlie 

contradistinction  to  general  sympathy,  fact  that  the  city  engineer  is  related  tot 

feeling,    or    bias.       Northampton     v.  contractor  for  street  improvements  does 

Smith,  1 1  Mete.  (Mass.)  390 ;  McGrath  not  render  the  contract  invalid  where H 

V  People,  100  111.  464;  Evans  v.  Eaton,  does  not  appear  that  the  engineer  is 

7  Wheat.  356;  State  v,  Sutton,  74  Vt.  interested  in  the  contract  either  directly 

12;  Foreman  V.  Marianna,  43  Ark.  324;  or  indirectly.    Cason  v.  Lebanon,  iS 

Taylor  v.  Normal  Com.  of  Highways,  Ind.  567.     The  fact  that  a  brother  of 

88  111.  526;  Chicacro,  B.  &:  Q.  H.  Co.  v.  the  mayor  lias  a  personal  interest  in  a 

Kellogg,  54  Neb.  138;  Sauls  r.  Freeman,  contract  with  the  city  does  not  raise 

24  Fla.  209;  Bowman's  Case,  67  Mo.  any  presumption  that  the  contract  b 

146.    See  Burton  v.  United  States,  202  tainted    with    illegality.      Devlin  r. 

U.  S.  344,  and  cases  cited,  in  dissenting  Mayor,  &c.  of  New  York,  4  Miac.  (N.  Y.) 

opinion   of  Mr.   Justice   Breioer.     See  106.    See  also  Southard  v.  Boyd,  51 

generally  as  to  the  nature  of  the  dis-  N.  Y.  177. 

qualifying  interest,  Harrison  v.  Eliza-  ^  McManus  v.  Scheele,  116  La.  72. 
beth,  70  N.  J.  L.  591.     An  agreement        An  action  at  law  on  a  contract  for 

by  a  member  of  the  council  to  indemnify  the  sale  of  goods  by  a  trading  partner- 

the  contractor's  surety  against  loss  on  ship  of  whicii  a  partner  is  also  a  member 

the  contract  is  sufficient  to  establish  of  the  municipal  council  may,  where  the 

the  interest  of  such  member  in  the  contract  is  not  executed,  be  resisted  on 

contract.    O'Neil  v,  Flanna^jjan,  98  Me.  the   ground   of   the    interest  of  wch 

426.    A  member  of  a  council  who  lends  member.    Brown  v,  Lindsay,  35  Upper 

money  to  the  contractor  to  enable  him  Canada    Q.     B.     509.       .\n    interest 

to  perform  the  contract  and  takes  an  acquired   by    a    councilman   after  At 

assignment  of  the  contract  as  security,  contract  has  been  awarded  by  becomiDK 

is  interested  therein  within  a  statutory  a  partner  of  the  contractor  is  within 

prohibition.     Hunnings  v.  Williamson,  the  prohibition.    McManus  r.  Scheele, 

11  Q.  B.  D.  533.     A  surety  is  a  person  116  La.  72. 

who  is  indirectly  interested  in  a  con-        A  member  of  the  board  of  aldermen  i* 

tract  within  the  meaning  of  a  statute  interested  in  a  contract  ^nth  the  citT 

Crohibiting    municipal    officers    from  where,  being  a  partner  in  a  firm  whicK 

eing  directljr  or  indirectly  interested  pre\'iously   to    his    election   had  coft- 

in  any  municipal  contract.    Matter  of  tracted  to  supply  the  city  with  coil- 

Clamp,  33  N.  Y.  Misc.  250.     See  also  the  other  partner  of  that  firm  refrained 

O'Neil  V.  Flaniiagan,  98  Me.  426.     A  from    making   a   bid   to   continue  t^> 

councilman  is  interesteii  in  a  contract  supply   the   city   with   coal   upon  **■- 

when  he  is  a  stockholder  and  business  agreement    witn    the    successful  coi»^ 

manager  of  a  lumber  company,  and  as  tractor  that  if  he  got  the  contract  th^ 

such  manager  sold  to  the  contractor  firm    would    receive    half  the  profit^i 

the  material  to  constnict  the  improve-  Bell  v.  Quin,  2  Sandf.  (N.  Y.)  14fi.  ^» 

monts  under  an  agreement  to  receive  a  newspaper  which  is  partly  owned  t^JT^ 

improvement    warrants    in    payment  a  city  officer,  e.  ^.,  one  oi  the  healfc|j 

thereof.    Northport  r.  Northport  Town  commissioners  of  the  city,  is  desifnata^' 

Site  Co.,  27  Wash.  543.    Mere  relation-  as  one  of  the  newsputpen  to  publiah  » 

ship  to  the  contractor  does  not  per  se  digest  of  proceedings  of  the  comffloo 


contracts:  fiduciary  relations  1147 

r  of  the  city  council  or  other  municipal  officer  is  interested  in 

ract  so  as  to  taint  it  with  illegality  when  the  contract  is  made 

corporation  of  which  he  is  an  oflBcer  and  under  some  circum- 

I  with  a  corporation  of  which  he  is  a  stockholder.*     A<jon- 

no  recovery  can  be  had  for  cost  Milford  Water  Co.,  124  Pa.  610; 
nation.  Mullally  v.  Mayor,  &c.  Trainer  v.  Wolf,  140  Pa.  279;  Common- 
York,  3  Hun,  661,  afT'd  62  wealth  v.  DeCamp,  177  Pa.  St.  112; 
J6.  If  an  alderman  is  a  partner  Duncan  v.  Charleston,  60  S.  Car.  532; 
a  which  has  supplied  furniture  Northport  v.  Northport  Town  Site  Co.^ 
of  the  city  departments,  such  27  Wash.  543.  The  interest  of  a 
inot  recover  for  the  value  of  councilman  or  other  officer  as  a  stock- 
liture  so  supplied.  People  v,  holder  lias  been  held  sufficient  to  in- 
Ac.  of  New  York,  3  Misc.  validate  a  contract  under  the  common 
131.  No  action  can  be  main-  law  as  well  as  under  a  statute  prohibit- 
igainst  a  city  to  recover  for  ing  municipal  officers  from  oeing  in- 
services  rendered  by  a  firm  to  terested  directly  or  indirectly  in  any 
r,  when  one  of  the  partners  is  a  contract,  &c.  Drake  v.  Elizabeth,  69 
of  the  city  council.  Goodrich  N.  J.  L.  190;  West  Jersey  Traction  Co. 
pville,  88  Me.  39.  The  employ-  v.  Board  of  Works,  56  N.  J.  L.  431; 
a  firm  of  attorneys  to  render  Duncan  v.  Charleston,  60  S.  Car.  532. 
for  a  city  is  illegal  when  one  In  San  Diego  v.  San  Diego  &  L.  A.  R. 
[irtners  of  the  firm  is  a  member  Co.,  44  Cal.  106,  the  court  discussing 
oard  of  aldermen,  and  his  vote  the  question  of  the  disqualifying  interest 
uired  to  constitute  a  majority  of  a  municipal  officer  who  is  a  stock- 
of  the  resolution  for  employing  holder  in  a  contracting  corporation  said: 
L  Burkett  v.  Athens  (Tenn.  **  While  it  is  true  that  a  corporation 
5.),  59  S.  W.  Rep.  667.  But  holds  the  legal  title  of  the  corporate 
I  18  not  precluded  from  enter-  property,  it  is  equally  true  tliat  it 
>  a  contract  with  a  munici-  tiolds  it  for  the  bencnt  of  its  stock- 
<v  reason  of  the  fact  that  his  holders.  In  them  is  the  beneficial 
business  partner  is  a  member  interest.  If  it  makes,  it  is  their  gain ; 
nunicipal  board  which  awards  and  if  it  loses,  they  bear  the  loss.  At 
tract  if  M«  contract  is  not  a  common  law,  though  not  parties  to 
hip  matter  but  is  the  individual  the  record,  they  could  not  be  witnesses 
'  the  contractor.  Moreland  v.  for  the  corporation,  for  in  all  matters  in 
63  N.  J.  L.  208.  A  council-  which  it  was  concerned  they  were  con- 
a  city  is  interested  in  a  con-  sidered  to  have  a  direct,  certain,  and 
ithin  a  statutory  prohibition  vested  interest  (Greenleaf  on  E v.,  §333). 
le  contract  is  niade  with  his  Men  may,  and  often  do,  feel  as  deep  a 
to  supply  the  city  with  stone  concern  for  the  success  of  a  corporation 
quarry  of  which  the  council-  in  which  they  are  interested  as  for 
I  co-owner.  Commonwealth  v.  their  own  pnvate  affairs.  To  hold, 
,  217  Pa.  411.  See  also  therefore,  that  one  intrusted  with 
iney  v.  Superior,  32  Neb.  744.  property  in  a  fiduciary  capacity  may 
ita  Ana  Water  Co.  v.  San  Buena-  rightfully  bargain  in  reference  to  it 
,65  Fed.  Rep.  323;  San  Diego  with  a  corporation  in  which  he  holds 
iefp  &  L.  A.  R.  Co.,  44  Cal.  106;  stock,  would  be  to  ignore  all  the  evils 
Riverside  &  A.  R.  Co.,  87  Cal.  which  the  rule  in  question  was  in- 
irdy  V.  Gainsville,  121  Ga.  327;  tended  to  prevent."  An  award  of 
».  Overyssel,  11  Mich.  222,  227;  public  printing  to  a  corporation  in 
K  School  Dist.,  35  Minn.  163;  which  a  councilman  or  his  ^ife  is  a 
aland  Gas  Co.  v.  West,  28  Neb.  stockholder  held  to  render  the  con- 
rake  V.  Elizabeth,  69  N.  J.  L.  tract  illegal.  Drake  v.  Elizabeth,  69 
Toud  V,  Consumers  Water  Co.,  N.  J.  L.  190.  A  member  of  a  city 
L.  422 ;  West  Jersey  Traction  council  who  held  as  collateral  surety  a 
oard  of  Works,  56  N.  J.  L.  431 ;  share  of  stock  of  an  electric  light  com- 
17.  Cape  May,  60  N.  J.  L.  78;  pany  was  held  to  be  disqualified  to 
r.  Woodbridge  Lighting  Dist.,.  vote  for  a  contract  with  such  corpora- 
J.  L.  79:  Commonwealth  v.  tion  though  the  value  of  the  stock  was 
70   Pa.    St.    465;     Milford    v.  slight.    Foster  v.  Cape  May,  60  N.  J.  L. 
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tract  made  by  an  officer  with  the  municipality  contrary  to  an  expn*jf 
siaiutory  prohibition  which  declares  the  act  to  be  a  criminal  offence, 
is  void  ab  initio,  although  the  statute  does  not  pronounce  it  void.' 
It  cannot  be  given  validity  by  any  subsequent  ratification  short  of 
a  new  contract  made  under  circumstances  absolutely  avoiding  the 
statutorj'  prohibition.^     When  the  contract  is  void  because  made 


78.     A  contract  was  made  with  a  cor-  Case  r.   Johnson.   91    Ind.   477, 

poration  for  printing  and  supplies.     It  Nelson  v.  Harrison  County,  128  lowi, 

appeared  that  the  contracting  corpora-  436.  445;    N-unemacher  v.  LouisviQe. 

tion  ttxis  subsidiary  to  and  controlled  98  Ky.  334 ;   Harrison  v.  Ellizabeth,  70 

by   another   corporation   in    which    a  N.  J.  L.  591;    Wiesenthal  v.  AtJantic 

municipal    officer  was   a    stockholder.  Citv,    73    N.    J.    L.   245;    Milfoid  r. 

Held  that  the  contract  with  the  sub-  Mifford    Water    Co..     124    Pa.   610: 

sidiary   company    was   an   attempted  Trainer  v.  Wolfe,   140  Pa.  279.   See 

evasion   of  the  statutory  prohibition  also  Sturr  r.  Ehner,  75  N.  J.  L44S; 

and  was  void.     Jacques  v.  Ix>uisville  67  Atl.  Rep.  1059.     But  it  has  been 

(Ky.),  106  S.  \V.  Rep.  308.  suggested  that  there  may  be  eitnih^ 

An  act  ratifying  and  confirming  in  cases  where  an  exception  to  the  zenenil 
general  terms  an  ordinance  authoriz-  rule  stated  in   the  text  may  be  rer^ 
ing  a  contract  vnUl  not  be  deemed  to  ognized,  as  where  an  officer  of  ibedty 
cure  the  undisclosed  fraud  inherent  in  renders  services  at  its  request  and  ii>^ 
the  fact  that  the  officers  of  the  munici-  its   benefit   in   an   extreme  emergmcif'' 
pal'ity    are    stockholders    of    and    in-  But    this     exception    will     only  b^^ 
terested   in   the   contracting   corpora-  recognized     when    the    emeipency  j^ 
tion  in  the  absence  of  evi(ience  that  imperious  and  when  absurd  or  mini — 
the  fraud  was  disclosed  to  and  con-  festly  unjust  consequences  would  le— 
sidered  by  the  legislature.     Santa  Ana  suit,  and  the  right  of  recovery.  ewK* 
Water  Co.   v.   San   Buenaventura.   65  under  an  emergency,  is  not  to  be  ex — 
Fed.   Rep.   323.     A   contract   with  a  tended  beyond  the  necessities  of  th^ 
private  corporation  in  which  one  of  the  actual  exigency.     Greenfield  v.  Bbdc^ 
members  of  the  city  council  is  a  stock-  42  Ind.  App.  645;  &J  N.  E.  Rep.  79T- 
holder.  is  not  rendered  legal  and  valid  See  also  Warren  County  p.  Osbura,  ^ 
by  the  subsetjuent  sale  of  the  stock  Ind.  App.  590;  Perry  County  r.  Lomi^-' 
which  the   interest<xl   member  owned  5   Ind.  App.  567;    Adams  County  r- 
at   the  time   when   the  contract   was  Cole,  9  Ind.  App.  474 :  Morgan  County 
made.     Hardy  v.  Gainesville,  121  Ga.  v.  Seat  on,  90  Ind.  158;    Washburn  r- 
327.     A    contract    by  a  city  to    sell  Shelby  County,   104  Ind.  321:   East- 
certain  lands  to  a  railroad  company,  of  man    v.    State,    109    Ind.    278.  285- 
which  a  councilman  is  a  director,  is  rati-  Emergency  as  a  ground  or  reason  f»^ 
fied  and  rendered  valid  by  a  resolution  excepting  a  contract  from  statutay 
directing  the  deliver}'  of  a  (i(H?d  made  provisions   requiring   contracts  to  b^ 
after  the  director  had  ceased  to  be  a  let  by  competition,  see  post,  {  802. 
member  of  the  council.     Fort  Wayne        '  Milford  v.  Milford  Water  Co.,  12-* 
r.   Lake  Shore.  &  M.  S.   R.   Co.,   132  Pa.  610.     Even  at  commoa  law,  the 
Ind.  55S.    But  the  fact  that  previously  ratification  itself  must  be  under  locb 
to  the  time  of  making  the  contract  the  conditions  that  it  is  free  from  the  tain* 
mayor  and  a  member  of  a  council  liad  of  illegality.    Trainer  r.  Wolfe,  140  P»- 
subscribed  to  the  stock  of  the  contract-  279;     Macon    v.    Huff,    60   Ga.  221- 
ing  corporation  and  might  be  liable  for  Where  a  superintendent  of  ^^7^f 
an  unpaid  subscription  in  the  event  of  works  was.  unknoi^Ti  to  the  city  coaitfj 
the    corporation    l>ecomin£r    insolvent  theagent  of  certain  manufacturei»,io« 
does  not  invalidate  a  contract  between  purchased    from     the    manufactiiRA 
the  city  and  the  corporation,  although  with  the  approval  of  the  board,  ceiitf 
tliey  participated  in  making  it.  if  they  appliances  for  use  in  the  gas  woiO 
were  not  stockholders  when  the  con-  upon  which  he  was  entitled  to  reeaw* 
tract    was    made.      Broken    Bow    v.  commission,  it  was  held  that  a  distinp' 
Broken  Bow  Water  Works  Co.,  57  Neb.  tion  must  be  made  between  the  baipo 
548;  but  quaere  f  for  a  conunission  between  the  mami- 

*  Berka  v.  Woodward,  125  Cal,  119;  facturers  and  the  agent  of  the  cityiM 
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rary  to  the  express  prohibition  of  the  statute,  no  recovery  can 
ad  against  the  municipality.^  If  payments  have  been  made 
sunder,  the  money  received  by  the  officer  may,  in  the  absence 
suitable  estoppel  or  other  defence,  be  recovered  back  by  the 
licipality  or  in  a  suit  by  a  taxpayer  on  its  behalf.^  But  if  the 
ract  is  not  within  a  statutory  prohibition,  and  its  illegality  de- 
ls upon  the  principles  of  the  common  law  or  of  equity,  the 
hi  of  authority  seems  to  hold  that  it  is  not  absolutely  void,  but 
?rely  voidable ;  ^  and  under  the  principle  that  he  who  would  have 
y  must  do  equity  it  has  been  held  that  a  contracting  officer  is 
ed,  as  a  condition  of  the  annulment  of  the  contract,  to  be  re- 
rsed  for  moneys  actually  expended  by  him  and  of  which  the 
LOS  received  the  benefit/    It  has  also  been  held  that  where  the 

mtract  between  tlie  two  pnn-  the  services  liad  been  performed,  there 
that  the  first  was  clearly  illegal  could  be  no  recovery,  remarking  that 
^capable  of  enforcement;  that  the  cont*Tict  was  voidable  by  the 
rt^r  on  its  surface  was  within  the  district  at  its  option,  and  it  might  resist 
Cling  power  of  the  parties,  was  the  enforcement  thereof.  In  People  v. 
rom  any  immorality,  and  was  Overyssel,  11  Mich.  222,  where  a  con- 
nate; and  that  as  the  city  had  tract  to  erect  a  bridqe  had  been  made 
t  tc^make  the  contract  with  the  with  members  of  tne  board  charged 
>aU,  it  might  ratify  it  by  retaining  with  the  duty  of  erecting  it,  the  court 
•i^ng  the  appliances  ordered,  declared  that  the  rule  is  that  the  con- 
►y  V,  Pertz,  60  Fed.  Rep.  427.  tract  is  void,  without  reference  to  the 
■erka  V.  Woodward,  125  Cal.  1 19 ;  question  of  fraud  in  fact,  unless  affirmed 
o-  Beny,  98  Ga.  402;  Dwight  v.  by  the  opposite  party.  Some  cases 
r y  74  111.  295 ;  Sloan  v.  Peoria,  106  seem  to  hold  that  such  a  contract  is 
pp.  151,  155;  Fort  Wayne  v.  void,  and  not  merely  voidable,  at 
trhal,  75  Ind.  156;  McGregor  v.  common  law.  See  Snipes  v.  Winston, 
«port,  79  Ind.  166;  Waymire  v,  126  N.  Car.  374.  It  has  been  pointed 
1,  105  Ind.  328,  332 ;  W^inchester  out  that  instances  are  numerous  where, 
kzer,  19  Ky.  Law  Rep.  1366;  43  both  in  statutes  and  decisions,  the 
.  Rep.  453;  Goodrich  v.  Water-  words  **void"  and  '* voidable"  are 
88  Me.  39;  Macy  v.  Duluth,  68  used  indifferently;  the  word  "void" 
.  452;  Beebe  v.  Supervisors  of  being  often  employed  where  it  is  plain 
ran  County,  64  Hun  (N.  Y.),  377,  that  ** voidable"  would  convey  more 
142  N.  Y.  631 ;  Matter  of  accurately  the  signification  intended, 
aburgh,  27  N.  Y.  App.  Div.  353;  Moore  v.  Durgin,  68  Me.  148,  150. 
h  V.  Albany,  61  N.  Y.  444;  Snipes  *  In  Macon  v.  Huff,  60  Ga.  221,  the 
baton,  126  N.  Car.  374 ;  Milford  v.  mayor  was  ex  officio  president  of  the 
>rd  Water  Co.,  124  Pa.  610;  city  council,  and  whilst  in  office  Con- 
ner v.  Wolfe,  140  Pa.  279;  Burkett  tracted  with  the  council  to  lease  the 
tbens  (Tenn.  Ch.  App.),  59  S.  W.  city  park  for  five  years  and  for  an 
.667.  See  also  0'5leil  v.  Flan-  annualsumpaidhim  to  fence,  trim,  and 
^  98  Me.  426.  keep  the  same  in  repair  for  that  period. 
Stone  V.  Bevans,  88  Minn.  127;  The  court  held  that  the  contract  was 
^  V.  Palmer,  74  111.  295.  illegal  and  against  public  policy,  but 
Trainer  v.  Wolfe,  140  Pa.  279;  that  the  mayor  was  entitled  to  be  reim- 
PB  V.  Durgin,  68  Me.  148;  Spear-  bursed  moneys  which  he  had  expended 
V,  Texarbsina,  58  Ark.  348.  for  the  advantage,  improvement,  and 
n  Currie  v.  School  Dist.,  35  Minn,  ornamentation  of  the  property  of  the 
the  action  was  brought  to  recover  city  in  so  far  as  such  expenditures  were 
warrants  issued  to  pay  f(ir  services  properly  and  not  recklessly  made. 
fred  by  a  school  director  in  erecting  a  Where  a  city  purchased  certain  req- 
4,  and  the  court  held  that  although  uisites  for  a  puoUc  improvement  from 
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official  has  rendered  services  of  a  beneficial  nature  which  the  citv 
has  accepted  he  may  recover  therefor  upon  a  quantum  meruit?  If 
the  prohibited  or  void  contract  has  been  executed,  the  officer  in- 
terested therein  becomes  a  trustee  for  the  municipality  and  is  bound 
to  account  for  any  profits  which  he  derived  from  the  transaction.- 
If  either  of  the  parties  to  a  contract  w^hich  is  illegal  by  reason  of  the 
interest  of  a  public  officer  therein  seeks  to  obtain  a  division  of  the 
resulting  profits,  or  to  otherwise  enforce  the  contract,  the  courts  wll 
refuse  all  relief  and  will  leave  the  parties  as  it  finds  them.^ 

§  774.  OontractB  to  influence  the  Deliberations  and  Detenniinti«ni 
of  Public  Bodies  and  Officers.  —  It  is  the  tendency  of  judicial 
decision  to  discountenance  all  attempts  to  infiuetwe  the  ddAerth 
tions  and  determinations  of  public  bodies  and  officers  other  than 
by  argumentSy  which  being  openly  madCf  bear  directly  upon  the 

a  member  of  its  council  for  a  fair  price,  the  fact  that  the  city  has  received  ind 
and  paid  for  them,  it  cannot  recover  enjoyed  the  benefits  of  the  illegsl  eoo- 
froni    the    seller   the    amount    of    his  tract    is    no    defence.      McCarthy  r. 
profits  and  at  the  same  time  retain  the  Bloomington,  127  111.  App.  215. 
articles,  tlie  seller  apparently  acting  in        *  Wliere  the  mayor  of  a  ciiy  tunUy 
gooil  faith  and  it  not  appearing  that  he  contracted  to  purchase  at  a  discoiaii  a 
could  be  placed  in  statu  (pw,  or  that  it  larqe  amount  of  debentures  of  the  eitg 
was  the  intention  of  the  city  to  attempt  which  were  expected  to  be  issued  under 
to  do  so.    Frick  r.  Brinkley,  61  Ark.  397.  a  future  by-law  of  the  city  couDcfl  ind 
*  Spearman  v.  Texarkana,  58  Ark.  was  himself  afterwards  an  active  party 
348    O^edic-al    services    rendered    by  in  procuring  and  giving  effect  to  tlw 
member  of  board  of  health) ;   Kagy  v.  by-law  which  was  subsequently  pasBcd. 
West  Des  Moines  Ind.  Dist.,  117  Iowa,  the  court  held  him  to  be  a  trustee  for 
r>94,  698;    Concordia  v.   Hagaman,   1  the  city  of  the  profit  which  he  derived 
Kan.  App.  35  (compiling  and  publishing  from    the    transaction.      Toronto  f. 
city  ordinances);    Xiles  v.  Muzzy,  33  Bowes,  4  Grant  (Canada),  489;  afPd 
Mich.   61    (legal  ser\ices  rendered  by  6  Grant,  1,  and  11  Moore  P.  C.  C.  463. 
mavor) ;  Grand  Island  Gas  Co.  v.  West,         '  Cummings  v.  Saux,  30  La.  Add- 
28  Xeb.  8,32  (gas  light  furnished  in  the  207 ;    Doll  v.  State,  45  Ohio  St.  445; 
past  under  a  contract  held  to  be  illegal  Collins  v.  Sii^-indle,  6  Grant  (Canadi). 
so  far  as  executory) ;   Call  Pub.  Co.  v.  282.    See  also  Case  v.  Johnson,  91  loA. 
Lincoln,  29  Xeb.  149  (public  printing);  477,  490.     Where  a  member  of  amu- 
-Vlbrij^r'it  r.  Chester,  9  Rich.  Law  (S.  nicipal  corporation  agreed  itith  anotber 
Car.;  399;    Pickett  v.  School  Dist.,  25  party  to  take  a  contract  from  the«f- 
Wis.  551.    See  also  Tacoma  v.  Lillis,  4  poration  for  the  execution  of  ceft«u 
Wash.  797.    Hut  see  contra,  Waymire  v.  works  in  his  own   name,  the  prcft* 
Powell,    105    Ind.   328.   332;     Hay   r.  whereof  were  to  be   divided  bettree* 
Davidson,  133  Iowa,  688.     In  Berka  r.  the  parties,  it  was  held  that  such  a  coo- 
Woodward.  125  Cal.  119,  it  is  said  tliat  tract  was  in  contravention  of  lawiM 
in  California,  wlien  a  recovery  is  per-  the  court  of  chancery  refused  to  »* 
mitteil,  it  is  not  for  the  reasonable  or  force  the  agreement  for  partned^ 
market  value .  which  naturally  includes  (!!olHns  r.  Swindle,  6  Grant  (C!ini»)' 
^^^thin  it  the  contemplation  of  a  profit,  282.    A  note  of  a  contractor  to  a  pT 
but    where    possible   tlie    recovery    is  officer  who  is  interested  wth  him  >■* 


pressly  aut horized  a  suit  to  recover  back    146. 
the  consideration  received  by  the  city, 
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• 

►f  a  pending  measure  or  application,  because  in  contraven- 
sound  public  policy.  A  contract  founded  on  a  violation  of 
)lesome  rule  of  law  is  illegal,  and  the  court  will  not  lend  its 

party  seeking  its  enforcement,  but  will  declare  the  contract 
iving  the  parties  to  it  in  the  position  in  which  they  placed 
ires.^  In  determining  the  validity  of  contracts  to  influence 
['e  action,  the  court  has  said  that  it  is  not  necessary  to  ad- 
lat  the  parties  stipulated  for  corrupt  action,  or  that  they  in- 
hat  secret  and  improper  resorts  should  be  had.    It  is  enough 

contract  tends  directly  to  those  results;  that  it  furnishes  a 
ion  to  the  plaintiff  to  resort  to  corrupt  means  or  improper 
to  influence  legislative  action;  and  that  it  tends  to  subject 
ilature  to  influences  destructive  of  its  character  and  fatal  to 
onfidence  in  its  action.  Therefore,  a  contract  in  considera- 
t  one  of  the  parties  will  give  "all  the  aid  in  his  power,  spend 
isonable  time  as  may  be  necessary,  and  generally  use  his 
influence  and  exertions  to  procure  the  passage  into  a  law" 

introduced  into  the  legislature,  is  void.^  But  if  a  person  is 
loyed  as  a  lobbyisty  and  does  not  render  lobby  services;  if  he 
cquaintance  with  any  member  of  the  legislature  and  has  not 
uliar  facilities  for  procuring  legislation;  and  the  evidence 
the  jury  in  finding  that  he  was  employed  by  the  defendant 

legislative  bills,  to  explain  them  to  members  of  the  legisla- 
d  to  procure  their  introduction  into  the  legislature,  and  it 

appear  that  he  asked  or  solicited  any  member  of  the  legisla- 
irote  for  the  bills,  or  that  he  did  anything  except  to  explain 
d  request  their  introduction,  none  of  these  acts  violate  any 
olicy,  and  he  is  entitled  to  recover  under  his  contract.'  With 
B  to  such  services,  the  court  declared  that  it  is  the  right  of 
izen  who  is  interested  in  any  proposed  legislation  to  employ 

for  compensation  payable  to  him  to  draft  his  bill  and  explain 
Y  committee,  or  to  any  member  of  a  committee,  or  of  the 
re,  fairly  and  openly,  and  ask  to  have  it  introduced;  and 
s  which  do  not  provide  for  more,  and  services  which  do  not 
er,  violate  no  provision  of  law  or  rule  of  public  policy.    A 

for  preparing  papers,  for  furnishing  information  or  memo- 
br  producing  evidence,  and  for  making  arguments  before 

mk  V,  Jones,  127  N.  Y.  370,  v.   Simonson,  28   Hun   (N.   Y.),   318; 

le  V.  Truax,  21  Barb.  (N.  Y.)  Caiy  v.  Western  Union  Telegraph  Co., 

nis  V,  Roofs  Executors,   10  47  Hun  (N.  Y.),  610;   Brown  r.  Brown, 

.  Y.)  489.  34  Barb.  (N.  Y.)  533. 
;  V,  Mills,  40  N.  Y.  543;   aff  g        »  Chesebrough  v.  Ck>nover,  140  N.  Y. 

(N.  Y.)  454.    See  also  Harris  382. 
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the  legislature  or  a  committee  of  that  body,  in  regard  to  matters  of 
legislative  cognizance,  is  legal  and  valid.'  Within  these  principles, 
a  contract  by  which  the  plaintiff  agrees  to  render  services  in  "soliciting, 
advocating,  and  procuring"  from  a  municipal  corporation  a  franekite 
for  lighting  the  city  streets  is  contrary  to  public  policy  and  vwd.' 
But  a  contract  whereby  one  person  employs  another  to  openly  and 
publicly  present  a  claim  to  a  board  of  public  officials  and  to  press  the 
same  before  that  board,  which  does  not  contemplate  the  use  of  pe^ 
sonal  influence  with  such  officials,  is  not  against  public  policy  and 
is  valid.^  Similarly,  an  agreement  made  by  a  person  to  compensate 
another  for  effecting  a  sale  of  property  to  the  government  does  not 
violate  any  rule  of  law  so  long  as  the  services  called  for  by  the  cantrad 
are  tlie  ordinary  services  of  offering  the  materials  or  supplies,  ex- 
plaining their  merits,  and  negotiating  as  to  their  price/  ^Fhe  fact 
that  a  person  who  is  so  employed  is  related  to  one  of  the  government 
agents  to  whom  the  duty  of  purchasing  the  material  or  supplies  is 
confided,  does  not  in  itself  render  the  agreement  illegal.^ 

*  Sedgwick  v.  Stanton,  14  N.  Y.  forth  therein,  authorizing  a  cotUradfBr 
289;  Jenkins  v.  Hooker,  19  Barb,  lighting  the  city  streets  was  not  pagudbf 
(N.  Y.)  435;  Brown  v.  Brown,  34  Barb,  the  common  council  of  a  city,  was  nk 
(N.  Y.)  533.  upon  its  face  within  the  condannatioa 

*  Wilbur  V,  New  York  Electric  Con-  of  the  law  as  against  public  policy. 
St  ruction  Co.,  12  N.  Y.  Supp.  456.  when  it  did  not  appear  tnat  the  frnt- 

Sufficiency  of  allegations  of  lobby-  tiff  was  a  member  of  the  commoo 
ing  to  procure  a  contract  for  a  street  council,  or  a  city  official,  and  po  evi- 
iinprovemcnt,  see  Barber  Asphalt  Pav.  dence  was  ^ven  by  the  plaintiff  outr 
Co.  V.  Field,  188  Mo.  182, 203.  Contract  side  of  the  mstniment  itself.  It  ms 
for  brick  paving  with  a  certain  kind  of  also  held  that,  under  such  an  instni- 
brick  held  void,  because  petition  of  ment  and  the  circumstances  of  the  cue. 
property  o^^-ners  therefor  procured  by  the  plaintiff  was  entitled  to  recowr the 
hiring  and  paying  resident  owners  to  money  deposited  on  failure  to  pass  the 
sign  same.  Atkin  v.  Wyandotte  Coal  resolution.  Milbank  v.  Jones,  127 
&  L.  Co.,  73  Kan.  768.  See  also  Na-  N.  Y.  370,  8.  c.  141  N.  Y.  340.  If  it 
tional  Surety  Co.  v.  Wyandotte  Coal  &   appears  that  a  member  of  the  legidobttt 

'  L.  Co.,  76  Kan.  914;  92'Pac.  Rep.  1111.  has  rendered  services  under  an  unbw- 
See  further  as  to  special  inducements  to  ful  agreement  to  procure  the  paange 
abutters  in  connection  with  street  im-  of  an  act  authorizing  the  allowance  of 
provement  contracts,  Kurtz  v.  Knapp,    additional  compensation  to  a  contncttf 

'  127  Mo.  App.  608;  106  S.  W.  Rep.  537.    with  the  State,  and  such  member,  or 

*  Sedgwick  v.  Stanton,  14  N.  Y.  289;  a  person  in  privity  with  him.  has  le- 
Jenkins  v.  Ho<;ker,  19  Barb.  (N.  Y.)  ceived  from  the  State  a  certificate  or 
435.  obligation  for  the  payment  of  a  sum  of 

*  Southard  v.  Boyd,  51  N.  Y.  177;  money,  which  is  not  negotiable  in  ito 
l^yon  V.  Mitchell,  36  N.  Y.  235;  Cum-  character,  payment  of  such  certificate 
mills  V.  Barkalow,  4  Kcyes  (N.  Y.),  514.    from  the  State  may  properly  be  it- 

»  Southard  r.  Boyd,  51  N.  Y.  177.  fused  by  the  officers  of  the  Stote,  MJ 

See  also  Devlin  v.  Alayor,  &c.  of  New  upon  presentation  of  a  claim  fwnKW 

York,  4  N.  Y.  Misc.  106.  115.  thereon  to  the  board  of  audit  (iwwthe 

It   has  been  held,  that  a  contract  court  of  claims)  a  determination  of 

by    which     the    defendant    acknowl-  that  body  refusing  to  direct  paymay 

edged  the  receipt  from  the  plaintiff  of  by  the  officers  of  the  State,  Mprapf- 

$5000,  which  he  agreed  to  return  to  the  Bank   of    Monroe    o.    State,  26  HiB 

plaintiff  in  case  a  certain  resolution  set  (N.  Y.),  581. 
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§  775  (445).  Powers  of  Public  Agents  and  Officers  to  make  Oon- 
tracts.  —  Public  corporations  may  by  their'  officers  and  duly  au- 
thorized agents  make  contracts  within  the  scope  of  their  legislative 
powers  the  same  as  individuab  and  other  corporations,  in  matters 
that  appertain  to  the  corporation ;  being  artificial  persons,  they  can- 
not contract  in  any  other  way/  Public  officers  or  agents  are  held 
more  strictly  within  their  prescribed  powers  than  private  general 
agents;  and  a  contract  made  by  a  public  agent  within  the  apparent 
scope  of  his  powers  does  not,  if  there  be  no  estoppel,  bind  his  prin- 
cipal in  the  absence  of  actual  authority.-  A  distinction  has  been 
held  to  exist  in  certain  cases  at  least  between  the  acts  of  an  officer 
or  agent  of  a  public  municipal  corporation  and  those  of  an  agent  for 
a  private  individual.  In  cases  of  public  agents  the  public  corpora- 
tion, it  is  said,  is  not  bound  unless  it  manifestly  appears  that  the 
agent  is  acting  within  the  scope  of  his  real  and  lawful  authority,  or 
he  is  held  out  by  the  authorized  and  proper  officials  or  body  of  the 
municipality  as  having  authority  to  do  the  act,  or  is  employed  in  his 
capacity  as  a  public  agent  to  make  the  declaration  or  representation 
for  the  government.' 

§  776  (446).  Contracts  in  Respect  ot  Drainage.  —  Although  the 
general  doctrine  is  that  a  municipal  corporation  cannot  usvally  ex- 
ercise its  powers  beyond  its  corporate  limitSy  yet  this  right  may  be 
given  either  expressly  or  by  implication ;  and  a  city  with  express  avr- 
thoriiy  to  provide  drainage  was  held,  in  the  absence  of  any  restric- 
tion, to  possess  the  implied  power,  in  order  to  find  an  outlet  for  sewage 

»  Louisville  City  R.  CJo.  v.  Louis-  newal  of  a  note  given  by  it,  the  au- 

viUe,  8  Bush  (Ky.),  415.  thorization  of    the    council    being  as 

*  Parsel  v.  Barnes,  25  Ark.  261,  hold-  necessary  to  the  validity  of  the  renewal 

ing  void  county  warrants  issued  by  the  as  to  that  of  tlie  original  note.    Tyler 

county  clerk  without  the  order  of  the  v.  Adams  (Tex.  Civ.  App.),  G2  S.  W. 

county   court;    Williams  v.    Peyton's  Rep.  119. 

Lessee,  4  Wheat.  (U.  S.)  77;  Wil-  '  Mayor,  &c.  of  Baltimore  v.  Mus- 
loughby  V.  Florence,  51  S.  Car.  462;  grave,  48  Md.  272;  infra,  §  784,  note; 
Wormstead  v,  Lynn,  184  Mass.  425;  Baltimore  v.  Eschback,  18  Md.  276; 
Woodward  v.  Grange ville,  13  Idaho,  Baltimore  v.  Reynolds.  20  Md.  1; 
652.  See  also  State  v.  Michigan  City,  Horn  v.  Baltimore,  30  Md.  218.  In 
138  Ind.  455;  in/^o,  §§777,791.  Index,  Baltimore  v.  Musgrave,  48  Md.  272, 
Ultra  Vires.  The  power  to  create,  supra,  the  court  says  (p.  283):  **Itis 
refund,  or  compromise  debts  of  a  city  very  clearly  settled  that  one  who  con- 
being  by  statute  conferred  upon  the  tracts  or  deals  with  the  officers  or 
eouncil,  the  mayor,  in  the  execution  of  agents  of  a  municipal  corporation  must 
city  contracts,  can  only  act  by  authority  at  his  peril  take  notice  of  the  limits  of 
of  the  council,  and  the  delegation  of  their  powers,''  that  is,  their  powers  as 
mich  authority  can  only  be  shown  by  contamed  in  the  charter  or  other 
the  minutes  of  the  meetings  of  the  legislative  acts  and  ordinances  of  the 
council ;  and  the  mayor  of  a  city  can-  corporation.  Infra,  §  777. 
not  Innd  the  city  by  executing  a  re- 
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beyond  its  limits,  to  make  a  contract  with  an  adjoining  landowner 
giving  it  such  an  outlet.* 

§  777  (447).  Implied  and  Incidental  Powers;  Market  Powvi; 
All  Persons  bound  to  take  Notice  of  Extent  of  Corporate  Powen.— 
If  a  municipal  corporation  is  aiUJiorized  to  erect  markets,  it  may  con- 
tract to  buy,  or  may  receive  a  grant  of,  land  on  which  to  place  market 
buildings,  and  it  may  make  contracts  for  the  erection  of  market- 
houses.  As  it  is  the  general  practice,  in  granting  municipal  charters 
and  in  general  acts  for  the  incorporation  of  towns  and  cities,  to 
enumerate  their  powers  and  define  their  duties,  it  will  suffice  in  this 
place  to  remark  generally  that  the  authority  to  enter  into  contracts 
necessary  and  proper  to  carry  into  effect  such  powers  and  discharge 
such  duties  is  impliedly  given  to  such  corporations.  But  this  im- 
plied authority  is  only  co-extensive  with  the  prescribed  or  lawful 
powers  and  duties  of  the  corporation ;  and  if  any  greater  authority 
is  claimed,  it  must  be  sought  for  like  all  other  powers  in  an  express 
or  special  grant  from  the  legislature.  It  is  scarcely  necessary  to 
observe  that  no  contract  can  be  made  by  a  corporation  which  is 
prohibited  by  its  charter  or  by  the  statute  law  of  the  State.'  And 
it  is  a  general  and  fundamental  principle  of  law  that  all  persons  con- 
tracting with  a  municipal  corporation  must  at  their  peril  inquire  irdo 
the  statutory  power  of  the  corporation  or  of  its  officers  to  make  the 
contract;  and  a  contract  beyond  the  scope  of  the  corporate  power 
granted  or  conferred  by  the  legislature  expressly,  or  by  fair  impEca- 
tion,  is  void,  although  it  be  under  the  seal  of  the  corporation.'  Tliis 

*  Coldwater  V.  Tucker,  36  Mich.  474 ;    and  cases  cited;    in/ra,  {{  791,  82&- 
ante,  §§  627,  628,  629,  as  to  extent  of   828.     Index,  UUra  Vires. 
corporate  jurisdiction;   ante^  chap.  x.         •  Marsh  v.  Fulton  County,  10  Wal 
on  Boundaries.  (U.  S.)  676;   ante,  §  89;   infra,  §791; 

^  Jackson  v.  Bo^i-man,  39  Miss.  671;  Leavenworth  v.  Rankin,  2  Kan.  357; 
Indianapolis  v.  Indianapolis  Gas  Ck>.,  Wyandotte  v.  Zeitz,  21  Kan.  649: 
66  Ind.  396.  citing  text.  Contracts  to  Homr.  Baltimore,  30  Md.  218;  Bridge- 
viohite  the  charter,  or  to  bargain  away  port  v.  Housatonuc  R.  Co.,  15  Conn, 
or  restrict  the  free  exercise  of  legislative  47.5,  493;  Haynes  v.  Covington,  21 
discpt»tion,  vestetl  in  a  municipality  or  Miss.  408;  Taft  r.  Pittsford,  28  Vt.  286; 
its  officers,  in  reference  to  public  trusts,  Montgomery  v.  Montgomery  <k  W.  P.  B. 
are  void.  76.;  Thomas  v.  Richmond,  Co..  31  Ala.  76;  Pa.,  D.  a;  M.  Stna 
12  Wall.  349.  in  which  notea  issued  by  Nav.Co.r.  Dandridge,  8  Gill  4  J.  (MA) 
the  city  to  circulate  as  money  in  contra-  248,  319;  Hodges  v.  Buffalo,  2  Dewo 
vention  of  law  were  adjudged  void,  and  (N.  Y.),  110;  Baltimore  v.  Escbbach. 
the  city  hel<l  not  to  l>e  Hible  either  in  18  Md.  276,  282;  Baltimore  v.  Bej- 
sjMicial  or  general  assumpsit ;  MoT^n  nolds,  20  Md.  1 ;  Dill  v.  Wareham.  7 
V.  Menzies,  60Cal.  341.  In  this  case  the  Met.  (Mass.)  438;  Branham  ».  8in 
statute  ha\nng  exempted  cities,  Ac,  Jose,  24  Cal.  585, 602 ;  McCoy  «.  Briant. 
from  giving  bond  in  civil  actions,  a  53  Cal.  247,  approving  text ;  Sturtcvant 
bond  in  attachment  proceedings  given  v.  Alton,  3  McLean,  393 ;  WaDiw  t. 
bv  a  citv  was  held  void.  A nte,  §§  237-  San  Jose,  29  Cal.  180;  State  r.  Kiittj. 
210,  and  cast-^  there  v\Uh\:  jKtst,  §  856,    29  Md.  85,  111;   Bateman  v.  A«htoo,3 
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principle  is  more  strictly  applied,  and  properly  so,  than  in  the  law 
of  private  corporations.  So,  also,  those  deeding  with  the  agent  of  a 
municipal  corporation  are  likewise  bound  to  ascertain  the  nature  and 
extent  of  his  authority.  This  is  certainly  so  in  all  cases  where  this 
authority  is  special  and  of  record,  or  conferred  by  statute.  The 
fact  that  in  such  a  case  the  agent  made  fabe  representations  in  re- 
lation to  his  authority  and  what  he  had  already  done,  will  not  aid 
those  who  trusted  to  such  representations,  to  establish  a  liability 
3n  the  part  of  his  corporate  principal.^ 

EiurL  k  Nor.  322;  State  v.  Haskell,  20  711,  quoting  text;  Bardsley  v.  Stem- 
Iowa,  276;  Baltimore  v.  Musgrave,  48  bei^e,  17  Wash.  243. 
Md.  472 ;  People  v,  Baraga,  39  Mich.  Within  the  scope  of  its  power  a  cor- 
S54;  Neely  v,  Yorkville,  10  S.  Car.  141,  poration  may  contract  to  do  an  act  at 
mproving  text ;  Bryan  v.  Page,  51  Tex.  any  place  other  than  the  one  where  it  is 
^2;  Baby  v.  Baby,  5  Upper  Can.  Q.  B.  located.  Bank  of  Utica  v.  Smedes,  3 
SIO;  Richmond  v.  Municipality,  8  Cow.  (N.  Y.)  662;  Maddox  v.  Graham, 
Upper  Can.  Q.  B.  567;  Campbell  v.  2  Met.  (Ky.)  56.  Or  prospective  in  its 
Buna,  13  Upper  Can.  C.  P.  296;  Standly  terms.  Davenport  v.  Hallowell,  10  Me. 
9.  Perry,  23  Grant  (U.  C),  507;  Cray-  317.  As  to  corporate  seal,  ante,  §  361. 
sraft  V.  Selvaee,  10  Bush  (Ky.),  696;  Where  a  public  corporation,  transcend- 
Freadway  v.  Schnauber,  1  Dak.  Ter.  ing  its  Ic^al  power,  assumes  to  direct 
236;  Ouachita  Parish  Pol.  Jury  v.  Mon-  its  ofificers  —  for  example,  commission- 
roe,  37  La.  An.  641 ;  Laycock  v.  Baton  ers  of  highways  —  to  oring  an  action 
Elouge,  35  La.  An.  475;  Keating  v.  Kan-  in  their  own  names,  or  in  their  name  of 
ias,  84Mo.  415;  Stone  v.  Bank  of  Com-  office,  against  third  persons  for  tres- 
nerce,  174  U.  S.  412,  424;  Sheridan  v.  passes  upon  the  hignways,  and  the 
f^ew  York  Cit^,  145  Fed.  Rep.  835;  action  is  accordingly  brought  and  the 
Clhicago  V.  Williams,  182  111.  135,  quot-  officers  are  defeated,  they  cannot  sus- 
ing  text;  State  v.  Michigan  City,  138  tain  an  action  against  the  corporation 
Ind.  455,  quoting  text;  Cedar  Rapids  to  be  reimbursed  their  costs  and  ex- 
iVster  Co.  v.  Ceclar  Rapids,  117  Iowa,  penses;  and  the  reason  is,  that  the 
250;  Bennett  v.  Mt.  Vernon,  124  Iowa,  action  of  a  corporation  directing  such 
337, 540;  Citizens  Bank  v.  Spencer,  126  a  suit  to  be  brought,  being  in  excess  of 
towa,  101 ;  Osgood  v.  Boston,  165  Mass.  its  lawful  power,  is  void,  and  cannot  be 
281 ;  Wormstead  v,  Lynn,  184  Mass.  425 ;  the  founaation  of  any  contract,  ex- 
Boston  Electric  Light  Co.  v.  Cambridge,  press  or  implied.  Cornell  v.  Guilford, 
163  Bfass.  64;  BUck  v.  Detroit,  119  1  Denio  (N.  Y.),  510;  ante,  §  307. 
iftich.  571 ;  State  v.  Minn.  Transfer  R.  A  person  obtaining  a  grant  from  the 
!>o.,  80  Minn.  108;  Jewell  Belting  Co.  corporation  for  which  there  is  no  legal 
9.  Bertha,  91  Minn.  9;  Keating  v,  authority  or  power  obtains  no  rieht 
Kannas  City,  84  Mo.  415,  citing  text;  which  is  enforceable  in  court.  Cedar 
MTheeler  v.  Poplar  Bluff,  149  Mo.  36;  Rapids  Water  Co.  v.  Cedar  Rapids,  117 
Pryor  17.  Kansas  City,  153  Mo.  135;  Iowa,  250.  The  city  is  not  estopped  by 
ll^uiddy  V.  Brannock,  70  Mo.  App.  any  representations  of  statutory  power 
S35,  quoting  text;  Gutta  Percha  &  on  the  part  of  the  city  officials,  nor  can 
Rubber  Mfg.  Co.  v.  Ogalalla,  40  Neb.  the  person  with  whom  the  contract  is 
775;  Lincoln  &  Dawson  County  Irr.  made  recover  unless  in  exceptional 
Diat,  V.  McNeal,  60  Neb.  613;  Schumn  cases  against  the  city,  even  upon  quan- 
9.  Seymour,  24  N.  J.  Eg.  143;  Raton  turn  meruit.  Citizens  Bank  v.  Spencer, 
Vaster  Works  Co.  v.  Raton,  9  New  126  Iowa,  101.  But  see  on  this  point 
Hex.  70;  Keane  w.  New  York,  88  N.  Y.  Index,  Assumpsit;  Estoppel;  Munici- 
App.  Div.  542;  Roberts  v,  Fargo,  10  pa/  Bonds;  Ultra  Vires;  infra,  §§826- 
N.Uak.  230;  Kerr  v.  Belief ontaine,  59  828. 

Dhio  St.  446;   Wellston  v.  Morgan,  65        »  Baltimore  v.  Eschbach,  18Md.276, 

Ohio  St.  219;  Austin  v.  Coggeshall,  12  282;  Baltimore  v.  Reynolds,  20  Md.  1 ; 

R.  L  329;  McAleer  v.  AngeH,  19  R.  I.  Delafield  v.  Illinois,  2  Hill  (N.  Y.),  159, 

888;   Winchester  v,  Redmond,  93  Va.  174;    26   Wend.  (N.  Y.)    192;    aff'g 


1156  MUNICIPAL   CORPORATIONS  §778 


§  778.  Fraud  in  the  Making  of  the  Oontract.  —  The  principles 
applicable  to  the  fiduciary  relation  do  not  apply  when  the  ques- 
tion as  to  the  bona  fides  of  a  contract  arises  between  a  mmi- 
cipality  and  the  contractor.  The  municipality  and  the  contractor 
deal  at  arm's  length.  There  is  no  trust  or  relation  between  them 
which  places  the  one  under  a  duty  to  conserve  the  rights  and  in- 
terests of  the  other  and  to  disclose  and  reveal  any  facts  to  the  preju- 
dice of  the  other.  Hence,  when  the  question  arises  between  a  city 
and  the  contractor  the  fact  that  the  latter  has  taken  advantage  of 
the  inadvertence,  ignorance,  carelessness,  or  error  of  a  citj'  officer, 
and,  by  his  own  superior  knowledge  of  the  requirements  of  the 
situation,  the  amount  and  character  of  the  work,  and  the  cost  thereof, 
has  been  enabled  without  any  misrepresentation  or  deceptive  con- 
duct on  his  part  to  obtain  a  contract  which  is  advantageous  to  him, 
but  detrimental  to  the  city^  is  not  sufficient  in  itself  to  vitiate  the 
contract  for  fraud.'     If,  however,  the  question  arises  between  Ihe 

s.  c,  8  Paige,  531,  restraining  unau-  urer,  when  exercised,  is  exhausted,  ukI 

thorized  sale  of  bonds.    Hodges  v.  Buf-  the  town  is  not  liable  for  money  beiub- 

falo,  2   Denio  .(N.  Y.).  HO;    3  N.  Y.  sequently  borrows  and  converts  to  his 

430;    2  Barb.  104:    Rcnssalaer  Super-  own  use,  although  he  assumed  to  act. 

visors  V.  Bates,  17   N.  Y.  242.     Tliis  and  was,  bv  the  lender,  supposed  to  be 

case  also  determines  how  far,  in  such  a  acting,  under  the  authority  confem^ 

case,  the  sureties  of  such  an  agent  or  upon    him.      Savings    Bank   v.  Win- 

officer  are  liable  for  his  acts.    And  see  Chester,   8  Allen   (Mass.),   109;  mt/e* 

cases  cited  lb.  p.  245.    Chemung  Canal  §  278. 

Bank  v.  Chemung  Co.  Sup.,  5  Denio        So  in  Upper  Canada  it  is  heki  timt^ 

(N.  Y.)   517;    Overseers,  &c.  of  Nor-  an  individual  de^ng  with  a  coipoMfc-^ 

wich  V.  Overseers,  &c,  of  Pharsalia,  15  tion  through  its  council^  or  the  member"^ 

N.  Y.  341 ;   Albany  v.  Cuniiflf,  2  N.  Y.  of  the  governing  body,  is  bound  to  notic^^^ 

165,    178,    per   Strong,    J.;    Marsh   v.  the  objects  and  limits  of  their  poiren 

Fulton    Co.,    10   Wall.    (U.    S.)    676;  and  the  manner  in  which  those  powei 

Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  are  to  be  exercised,  since  their  a 

543;    Swift  v.  Williamsburg,  24  Barb,  when  beyond  the  scope  of  their 

(N.  Y.)   427,  cited  elsewhere  and  com-  thority   or  done   in   a  manner  ui 

mented  on,  infra,  §  780,  note;    Hague  thorized,  are  in  general  nupitory  in^^ 

V.  Philadelphia,  48  Pa.  St.  527 ;    State  not  binding  on  the  corporation.   Kait^-* 

V.  Kirkley,  29  Md.  85.    Ill;    Horn  v.  say  v.  W^est^m  District  Council,  4 Up=^ 

Baltimore,    30    Md.    218;    Thomas  v.  per  Can.  Q.  B.  374 ;  Silsby  v.  Dunvilt^ 

Richmond,  12  Wall.  (U.  S.)  349,  per  31  Upper  Can.  C.  P.  301;   WentworC:^^ 

Bradley,  J. ;  Ford  v.  Mayor,  &c.  of  New  County  v.   Hamilton,  34   Upper  Cft^ 

York,  (53  N.   Y.  040;    Stoneburgh  v.  Q.  B.  585,  601;   Potts  v.  DunnviDe, ' 

Brighton,  5  Upper  Can.  L.  J.  38;  Belle-  Upper  Can.  Q.  B.  96;    Waterom  ' 

view  V.  Hohn,  82  Ky.   1 ;   Fanis worth  gine  Co.  v.  Palmerston,  20  Ont. 

V.  Pawtucket,   13  R.    I.  82;    Miuiison  411;    19  Ont.  App.  47;   Canadian 

V.    Newsome,    39    Ha.    149;    State  v.  R.  Co.  v.  Chatham,  25  O^t.  Rep. 

Michigan  City.  138  ln<l.  455.  quoting  22  Ont.  App.  330;   Wigle  t?.  Kin 

t«xt;    McQuiddy  v.  Brannock,  70  Mo.  28    Ont.    Rep.    378;     Biggar's 

App.   535,    <{U()ting   text;    Lincoln    &,  Manual  (Canada,  1900),  41. 
Dawson  Irr.  Dist.  r.  McNeal,  60  Neb.         *  Reilly  v.  Mayor,  Ac.  of  New 

613;   Dube  v.  Peck.  22  R.  I.  443;  Hunt  111  N.  Y.  473,  rev'g  22  J.  A  a 

*«0Ba  ABB  ^  .  •_  B  .^  ^^  «.  MSB  ^^  .  MM  ^ 


V.   Wimbledon  Ix)cal   Boanl,  4  C.   P.  See  s.  c.  cited  in  next  section.    ItefOTm 

Div.  48.  55,  per  Hramwcll,  B.  &c.  of  New  York  v.  Brady,  115  N7  V- 

Special  and  limitoil  authority  to  bor-  599;  Chicago  Sanitary  Dist.  «.  BickcTp 

row  money  conferred  upon  the  town  treas-  91  Fed.  Rep.  833,  rev'g  89  Fed.  B^ 
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Ipality  and  a  property  owner  whose  property  has  been  assessed 
5  cost  of  the  improvement,  entirely  diflFerent  considerations 
.  The  city  in  making  the  improvement  acts  in  some  sense 
agent  or  representative  of  the  owners  who  are  to  defray  the 
t  must,  in  the  discharge  of  the  duties  of  this  agency,  exercise 
able  care  and  diligence  in  connection  with  the  work;  if,  by 
>r  clear  negligence  on  its  part,  or  the  fraud  of  ifa  oflScers,  the 
LS  been  largely  and  unnecessarily  increased,  the  consequences 
wrong  should  not  be  visited  upon  the  owners  of  the  property, 
owner  of  property  who  is  assessed  has  a  right  to  complain 
total  sum  which  is  the  basis  of  the  assessment  is  by  any  such 
;nce  or  fraud  made  to  exceed  the  fair  and  reasonable  cost  of 
provement/  It  is  apparent,  therefore,  that  in  a  question  with 
iperty  own^  tJie  validity  of  the  contract  may  be  assailed  on  a 
ground  of  corporate  negligence  and  fraud  in  letting  it  in 
the  evidence  required  to  sustain  the  fraud  may  be  much  less 
lat  which  is  required  to  show  fraud,  as  in  a  question  between 
y  and  the  contractor.  At  this  place  we  will  consider  fraiuL 
r  the  question  may  arise  between  the  city  and  the  contractor. 
it  b  true  that  the  legislative  department  of  the  State  is  sov- 
that  in  general  the  mere  motives  aside  from  acts  that  induce 
on  cannot  be  the  subject  of  judicial  investigation,-  that  the 

ontracts  of  municipal  corpora-  authority  which  tlie  law  has  conferred 

ind  generally  on  the  same  foot-  upon  the  officer  with  whom  he  deals, 

he  contracts  of  natural  persons  and  is  also  presumed  to  know  that  the 

pend    upon    substantially    the  law  exacts  and  requires  of  such  officer 

rcumstances  as  to  validity  and  the  utmost  good  taith  and  loyalty  to 

Argenti  v.  San  Francisco,   16  such  municipality." 
•;   Baird  v.  Mayor,  &c.  of  New         *  Lake  v.  Trustees  of  Williamsburgh, 

5  N.  Y.  567;  Tacoma  v.  Tacoma  4  Denio  (N.  Y.),  520;  Ash  ton  v.  Roch- 

WaterCo.,  16  Wash.  288.    For  ester,  133  N.  Y.  187;    Matter  Of  And- 

fl  of  recovery  of  money  paid  erson,  109N.  Y.  554;  Matter  of  Living- 

ty  under  a  mistake  of  fact,  see  ston,  121  N.  Y.  94. 

V,  McDonnell,  61    Minn.   288.         *  To  the  general  proposition,  that 

•ma  V.  Tacoma  Light  &  Water  the  validity  of  an  act  of  the  legislature 

Wash.  288,  where  the  city  sued  cannot  be  assailed  on  the  ground  that 

er  damages  for  fraudulent  mis-  it  was  enacted  from  motives  of  any 

tali  tut  in  the  sale  to  it  of  a  hostility  to  the  public  good  or  general 

nd  light  plant,  the  court  said  policy  of  the  State,  or  was  procured  by 

;erence  to  the  duties  of  an  of-  fraud  or  misrepresentation  or  by  brib-  , 

A  municipal  corporation  has  a  ery  of  the  members  of  the  legislature 

}  rely  on  the  good  faith  and  voting  for  it,  see  the  following  cases: 

of  its  officers;  that  such  officers  New  Orleans  v.  Warner,  175  U.S.  120; 

their  municipalities  the  utmost  Baxter  v.  Tripp,  12  R.  I.  310;    People 

of  good  faith,  and  that  it  is  v.  Shepard,  36  N.  Y.  285;  Jersey  City 

ity  at  all  times  to  use  their  best  &  B.  R.  Co.  v.  Jersey  City  &  H.  H.  Co., 

Dt  in  protecting  the  interests  20  N.  J.  Eq.  61;    Jewel  v.  Weed,  18 

municipalities    whose    officers  Minn.     272;     Judah    v.    Trustees    of 

«,  and  a  person  dealing  with  Vincennes    University,    16    Ind.    56; 

Boers  is  conclusively  presumed  United  States  v.  Old  Settlers,  148  U.  S. 

w  the  extent  of  the  power  and  427,  and  cases  cited;    Ex  parte  Mc- 
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council  of  a  city  in  passing  ordinances  for  some  purposes,  e.g., 
police  regulations,  exercises  delegated  legislative  authority,  and  such 
ordinances  have  the  force  of  law  and  cannot  be  attacked  because 
of  the  motives  inducing  them,  yet  when  the  subject  matter  before 
the  court  is  a  contract  relating  to  the  property  or  affairs  of  a  city, 
althougli  it  may  have  been  entered  into  by  ordinance,  the  council 
of  tlie  city,  in  making  it,  exercises  discretionary  rather  than  legisla- 
tive power,  and  the  motives  and  inducements  of  the  votes  for  the  pas- 
ssige  of  the  ordinance  making  or  authorizing  the  contract,  and 
whether  they  are  honest  or  cornipt,  that  is,  fraudulent  in  fact  and 
in  effect,  may  be  the  subject  of  judicial  investigation.*  Hence,  the 
action  of  a  municipal  council  in  making  or  authorizing  a  contract 
may  be  attacked  for  actual  fraud  or  corruption,  including  bribery 
and  other  corrupt  and  unlawful  inducements.'  But  to  authorize 
the  avoidance  of  a  contract  on  the  ground  of  fmud  the  fraud  must 
l)e  clearly  proved.  While  it  may  be  established  by  circumstantial 
evidence,  the  proof  must  be  such  as  is  fairly  in^econcilable  with 
any  theory  other  than  the  guilt  of  the  officer  accused  of  the  fraud.* 

('anile,   7  Wall.    (U.   S.)  506;  Cooley,  at  all  events,  when  the  difference  in  the 

(\)nHt.    Lim.    (.1th    ed.)    222:    l-nitcid  price  is  not  so  great  as  to  raise  any 

States  V.  Des  Moines  Navigation  &  R.  fraudulent  presumption.     Santa  Rom 

(^o.,   142  U.  S.  510;    Doyle  v.  Conti-  Lighting  Cx>.  v.  Woodward,  1 19  OaL 30. 

nental    Ins.   Co.,   94   U.  S.   5:^5;  Soon  An  allegation  that  the  price  paid  by 

Hing  r.  Crowley,  113  U.  S.  703.  a  city  for  gjis  is  about  three  times  whi 

*  Weston  V,  Syracuse,  158  N.  Y.  274.  is  paid  by  private  consumers  is  not 
<  >n  this  point  see  further,  chaps,  on  sumcient  to  chai^  fraud.  Seward  t. 
Municipal  Onlinances  and  iiy-Laws,  Town  of  Liberty,  142  Ind.  551.  8ef 
and  cliap.  on  Kenicilies.  also  Pott«  v.  Philadelphia,  195  P^  619. 

*  Weston  r.  Syracuse.  158  X.  Y.  274:  Preliminary  estimate  held  not  to  be» 
Hermann  v.  Oconto,  100  Wis.  391 ;  s.  c.  much  less  than  amount  bid  as  to  wa^ 
1 10  Wis.  600.  Sec  chapter  on  Corporate  rant  the  conclusion  tliat  it  was  fraudo- 
Ueme<lies,  p<hst,  jts  to  fraudvlent  grants  lent.  Booth  v.  Kayonne,  56  N.  J.  L 
and  alictKititwit  of  property  hy  munici-  2<>8.  Payment  by  (fie  contractor  of  the 
p:d  councils  and  officers.  Sumcicncy  of  expenses  of  a  commission  appdnted 
allfigatUmfi  of  fmud  an<l  corruption,  see  to  contract  for  the  construction  of  a 
St»ltzor  r.  Metropolitan  Klect.  Co.,  109  jail  held  not  to  establish  fraud  or  ccl- 
Pa.  100;  Nagcl  r.  Lindoll  H.  Co.,  167  fusion  when  it  appeared  that  the  ex- 
Mo.  89:  Harl)or  Asphalt  Pav.  Co.  v.  penses  were  incurred  in  examining  i 
Field,  18S  Mo.  182.  203.  moiiem  jail  exhibited  by  the  conttictor 

'  Bainl  ?'.  Mayor.  Ac.  of  New  York,  at   another   place.      Byers  r.  MadW 

96N.  Y.  567:  Tacoma  r.  Tacoma  Light  Mfg.  Co.  (Tenn.  Ch.  App.).   46  a  W. 

*  Water  Co..  16  Wash.  2SS.     See  also  Rep.  547.     Acceptance  of  a  higher  bid 

Kingsley  v.  Hrooklyn,  78  X.   Y.  200.  for  alleged   technical   defects  licW  to 

I'or  instance  of  case  where  the  evidence  show  fraud  when  the  charter  requiied 

1/V7.V  hfbi  to  be  insnfjicirut  to  establisli  tliat   bids  should   be  submitted,  aod 

the  fpciud  of  tlie  municipal  officers,  see  that  tlie  ImceM  proposal  should  hi  »• 

Tacoina  r.  Tacoma  Liplit  &  Water  Co.,  cepted.    Times  Printing  Co.  v,  Seattle, 

16  Wash.  2S8.     Wliere  tliere  is  no  re-  25  Wash.  149.    The  lack  of  ficklityoo 

(|uireniont  of  tlie  law  that  bids  shall  the  part  of  a  municipal  offioer  ill  oCitf 

l>c  advertised  for  or  the  contract  let  to  transactions  does  not  justify  a  cityii 

the  Unrest  bidder,  the  mere  fact  that  the  refusing  to  perform  a  ooDtract.^  Heoc^ 

contract  is  not  let  to  tlie  lowest  bidder  testimony  as  to  frauds  committed  by 

is  not  sufficient  to  establish  fraud.  —  that   officer  in   other  transaeiiont  a^ 
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But  it  IS  not  necessary  that  the  fraud  should  be  proved  by  direct 
evidence,  nor  is  it  essential  to  show  precisely  how  or  when  the  fraud 
was  concocted  or  what  particular  city  officers  were  implicated.  It  is 
efficient  to  show  that  the  contract  with  whomsoever  made  must 
lave  been  the  result  of  fraud.^  A  letting  of  the  contract  to  one  who 
is  apparently  the  lowest  bidder  upon  proposals  made  after  advertise- 
ment does  not  prevent  the  contract  from  being  attacked  on  the 
TTOund  of  fraiid.  Fraudulent  collusion  between  the  contractor  and 
the  city  officers  by  which  the  contract  was  intentionally  let  to  one 
who  was  aduaUyy  cdihough  not  apparently,  the  highest  bidder,  is 
ivailable  as  a  defence  to  an  action  by  the  contractor  on  the  contract' 

'orming  a  part  of  the  fraudulent  scheme  tract,  ~  the  plaintiff  and  one  McMann. 
>f  the  transaction  before  the  court,  Plaintiff's  bid  as  a  whole,  taking  the 
mnnot  be  received.  Baird  v.  Mayor,  estimated  quantities,  was  lower  than 
kc-  of  New  York,  96  N.  Y.  567.  But  McMann's,  and  the  contract  was 
when  an  action  is  brought  upon  a  con-  awarded  him.  Of  twenty-six  kinds  of 
tract  which  has  been  let  to  the  person  material  for  wliich  plaintiff's  bid  was 
apparently,  but  not  in  fact-,  the  lowest  the  lower,  none  were  required  or  fur- 
bioder,  evidence  that  payments  were  nished,  and  the  aggregate  price  of  tlie 
made  to  the  contractor  from  time  to  materials  furnished  was  far  greater 
time  laigely  in  excess  of  the  amount  than  under  the  bid  of  McMann.  The 
earned  and  that  the  contractor  offered  quantity  of  invert  blocks  called  for  by 
to  sell  similar  materials  to  others  at   the  advertisement  was  2000.     Plain- 

C rices  lower  than  those  auoted  in  his  tiff's  bid  was  $3.50  each,  and  he  was 
id,  may  be  received  for  the  purpose  of  offering  to  sell  them  in  other  places  for 
establishing  that  the  contract  was  pro-  $2.34.  McMann's  bid  for  them  was 
cured  by  fraud  and  collusion  between  $0.60.  The  number  required  and  act- 
thc  contractor  and  the  city  officers,  ually  delivered  was  over  20,000.  Tliat 
Nelson  v.  Mayor,  &c.  of  New  York,  5  much  more  than  2000  invert  blocks 
N.  Y-  Supp.  688,  aff'd  131  N.  Y.  4.  were  actually  required  and  should  have 

*  Nelson  v.  Mayor,  &c.  of  New  York,    been  called  for  by  the  specifications 
131  N.  Y.  4.  was  shown  by  the  fact  that  proposals 

'  Nelson  v.  Mayor,  Ac.  of  New  York,  for  the  construction  of  sewers  requiring 
131  N.  Y.  4;  aff'g  5  N.  Y.  Supp.  688;  over  11,000  blocks  were  advertised  for 
Hermann  v.  Oconto,  100  Wis.  391 ;  s.  c.  and  contracts  for  them  were  let  at  the 
1 10  Wis.  660.  Text  illustrated.  A  con-  same  time  as  the  contract  was  awarded 
tractor  sued  to  recover  a  balance  on  a  to  plaintiff.  For  the  first  payment  to 
contract  for  furnishing  drain  and  sewer  the  plaintiff  on  the  contract,  the  city 
pipe  and  invert  blocks  to  the  city  of  officials  gave  him  an  estimate  largely 
New  York.  The  advertisement  for  exceeding  the  quantity  of  materials 
proposals  specified  forty-three  different  delivered,  and  the  time  for  delivering 
Kinds  of  pipe  required,  with  the  esti-  the  materials  was  greatly  extended. 
mated  quantities  of  each,  and  the  right  Plaintiff  was  not  sworn  as  a  witness  on 
was  reserved  to  the  commissioner  of  the  trial  and  offered  no  evidence  to  ex- 
public  works  to  increase  or  diminish  plain  the  overestimate.  It  was  held 
not  only  the  gross  Quantity,  but  also  that  the  evidence  justified  a  finding  of 
the  quantity  of  each  kind  to  an  amount  fraud  and  collusion ;  that  the  contract 
not  exceeding  thirty  per  cent  of  the  was  not  in  any  proper  sense  let  to  the 
gross  amount  of  the  contract.  It  was  lowest  bidder  and  imposed  no  obliga- 
stipulated  that  the  contractor  should  tion  on  the  city;  and  that  the  accept- 
ccMnmence  the  delivery  of  the  pipe,  &c.  ance  of  the  materials  delivered  under 
at  such  time  and  in  such  manner  and  the  contract  was  not  a  waiver  of  the 
proportion  as  should  be  designated  in  fraud  or  a  ratification  of  the  contract. 
the  eontiact,  and  complete  the  same  It  was  also  held  that,  as  it  appeared 
within  ninety  days  next  thereafter,  that  the  plaintiff  had  been  paid  more 
There  were  two  bidders  for  the  con-   than  the  fair  value  of  the  materials 
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The  obligation  of  a  municipality  to  disaffirm  a  contract  which  has 
been  induced  through  fraud  is  the  same  as  the  obligation  of  an  in- 
dividual.   If  a  city  has  been  induced  to  enter  into  a  contract  tlirough 
fraud,  it  is  its  duty,  if  it  desires  to  avail  itself  of  that  objection,  to 
act  upon  the  first  opportunity  after  discovery  of  the  fraud  and  re- 
scind the  contract  by  repudiating  its  obligation  and  restore  what- 
ever has  been  received  under  it  immediately  upon  dLscovering  the 
alleged  fraud.     If  it  delays  acting  and  retains  property  delivered 
under  the  contract  beyond  a  reasonable  time  after  such  discovery, 
it  will  be  held  to  have  ratified  and  adopted  the  contract  and  wjuved 
its  objections  thereto.    A  contract  induced  by  fraud  is  not  void,  but 
requires  affirmative  action  on  the  part  of  the  party  defrauded  to 
relieve  himself  from  its  obligation.^     But  when  the  statute  requires 
that  the  municipality  shall  advertise  for  proposals  and  shall  award 
the  contract  to  tlie  lowest  bidder ^  no  agent  or  officer  of  the  municipality 
has  the  right  or  power  to  waive  a  fraud  by  which  the  contract,  whilst 
awarded  to  the  apparent  lowest  bidder,  is  in  reality  awarded  in  viola- 
tion of  the  statute  to  one  who  is  not  in  fact  the  lowest  bidder.  Th« 
only  way  an  agent  or  officer  of  the  city  can  make  the  contract  Unc^ 
ing  upon  the  city  is  by  awarding  the  contract  in  the  form  prescrib^?^ 
by  law,  I.  e.,  by  advertisement  and  an  award  upon  an  honest  bicl. 
And  in  order  to  create  an  estoppel,  or  a  waiver  of  fraud  under  a«^ 
circumstances,  it  is  essential  that  the  proper  officials  should  ht"^ 
known  of  the  fraud  at  the  time  of  the  alleged  acts  which  are  set  «-J 
as  an  estoppel  or  waiver.^    The  audit  and  payment  of  a  claim  foi" 
portion  of  work  does  not  necessarily  prevent  the  city  from  allegi^^ 
the  fraud  as  a  defence  to  further  claims  under  the  same  contract^ 


§  779.  Fraud  —  Taking  Advantage  of  Ignorance  or  Oareleani. 
of  Municipal  Officers.  —  The  practice  of  paying  for  the  grad 
and  regulating  of  streets  and  other  improvements  of  a  sinLala 
character,  particularly  where  excavating  and  filling  b  required,  * 
a  price  which  is  determined  by  the  quantity  of  work  done,  e.  y.,  tbt 

delivered,  he  was  not  entitled  to  re-        •  Weston  r.  Sjrracuse,  158  N.  Y.  274. 

cover  any  further  sum  on  the  ground  A  statute  ratifying  a  municipal  ordmanet 

that  the  city  liad  the  benefit  of  such  authorizing  a  contract  to  hJe  made  6oe^ 

materials.     Nelson  v.   Mayor,   &c.   of  not  waive  an  inherent  fraud  which  »■• 

New  York,  131  N.  Y.  4;  atT'g  5  N.  Y.  not  disclosed  to  the  legislature  at  the 

Supp.  688.  time  when  the  act  was  enacted.  Suit» 

*  Baird  v.  Mayor,  &c.  of  New  York,  Ana  Water  Co.  r.  Stm  Buenaveirtu*** 
96  N.  Y.  567,  598.    See  also  Devlin  v,  65  Fed.  Rep.  323. 

Mayor,  &c.,  of  New  York,  4  N.  Y.  Misc.        *  Nelson  r.  Mayor,  &c.of  Neirionf, 
106.  131  N.  Y.  4. 

•  Nelson  v.  Mayor,  &c.  of  New  York, 
131  N.  Y.  4,  14. 
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iber  of  cubic  yards  of  earth  or  rock  excavated  or  the  number 
ubic  yards  of  filling  required,  has  given  many  opportunities  to 
tractors  to  take  advantage  of  the  ignorance  and  carelessness  of 
licipal  officers.  The  method  in  which  this  has  been  effected  has 
a  by  the  making  of  unbalanced  bids,  which  name  an  exorbitant 
e  for  some  classes  of  work  and  a  greatly  inadequate  compensa- 

1  for  others,  e.  g.,  if  a  contractor  should  make  a  bid  of  $1.62  per 
d  for  earth  excavation,  and  $.02  per  yard  for  rock  excavation.* 
ten  a  bid  of  this  character  is  made,  it  should  be  apparent  to  any 
son  that  advantage  is  being  taken  of  the  city  somewhere,  for  it 
icates  that  the  contractor  knows  that  he  can  make  such  an  ex- 
citant profit  on  some  classes  of  work  that  he  does  not  need  to  care 
ether  he  makes  a  profit  or  not  on  the  others.  Neither  figure  is 
lest.    The  bid  is  a  mere  juggling  with  prices  and  quantities  to 

end  that  the  contractor  may  obtain  the  contract.  Such  bids 
iM  not  be  considered  in  private  transactions,  and  there  is  no 
on  why  they  are  tolerated  in  public  contracts.  That  an  un- 
;iiced  bid  of  this  character  is  the  lowest  is  a  plain  warning  to 
municipal  oflScers  that  something  is  wrong,  and  should  induce 

2  to  reject  all  bids,  make  new  surveys  and  estimates,  and  ad- 
se  anew.  Yet  the  courts  hold  that  every  unbalanced  bid  is 
per  se  fraudulent  or  evidence  of  substantial  error.  An  un- 
>ced  bid  which  does  not  materially  enhance  the  cost  of  the 

cannot  be  complained  of.    If  there  is  no  deception  or  mistake 

the  quantities,  and  if  the  requirements  of  the  law  have  been 

Complied  with,  and  the  quantity  and  quality  of  the  work  has 

estimated  as  nearly  as  practicable,  there  is  no  ground  for  alleg- 

^bstantial  error  or  fraud  merely  because  of  an  unbalanced  bid 

*   '^hich  the  contract  was  let.^     If  in  making  the  preliminary 

B-tes  the  city  engineer  or  surveyor  has  erred  and  there  is  no 

cind  collusion  between  him  and  the  successful  bidders,  and 

^    successful  bidder  has  practised  no  fraud,  the  loss  falls  upon 

'ty.     When,  under  the  law,  bids  are  to  be  made  and  contracts 

ied  upon  estimates  of  the  work  to  be  done,  he  who  is  the 

^t  bidder  upon  these  estimates  is  the  lowest  bidder  under  the 

^nd  he  does  not  lose  his  right  because  the  estimates  are  errone- 

If  the  contractor  is  not  guilty  of  any  fraud,  the  city  cannot 

Against  him  the  ignorance  or  error  of  its  own  agents  in  making 

estimates.    The  validity  of  a  contract  let  by  a  municipality  to 

iowest  bidder  does  not  depend  upon  the  accuracy  of  the  officer 

^ee  Matter  of  Anderson,  109  N.  Y.        «  Matter  of  Anderson,  109  N.  Y.  554, 

539. 
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charged  with  the  duty  of  making  the  estimates,  but  upon  an  honest 
effort  on  his  part  to  be  accurate.*  '^Tlie  fact  that  a  bidder  had  su- 
perior knowledge  as  to  the  nature  of  the  work  done,  and  knew  that 
the  estimates  erroneously  stated  the  different  kinds  of  work,  is  not 
sufficient  per  se  to  prove  bad  faith  or  fraud  on  his  part.- 

§  780.     Fraud    and    Mistake;     Misrepresentations     by     MunidiMl 
i  Oflacers.  —  Contracts  by  or  with  a  city,  although  required  by  law  to 
be  in  writing,  are  subject  to  reformation  or  rescission  for  fraud,  ac- 
cident, or  mistake.    A  municipaUty  cannot  profit  by  these  in  conneo 
tion  with  its  written  contracts  any  more  than  a  private  indi\iduaL' 

^  Reilly  v.  Mayor,  &c.  of  New  York,   others,  and  tliat,  haWng  compiieil  ftith 
ill  N.  Y.  473,  479.  the  law  and  entered  into  therontract, 

■  Mayor,  &c.  of  New  York  v.  Brady,    the  city  could    not  urge   against  the 
115  N.  Y.  599.     In  an  action  against   contractor  its  own  ignorance  aud  error, 
the  city  to  recover  the  balance  due  for  Reilly  v.  Mayor,  &c.  of  New  York  111, 
work  and  materials  furnished  under  a   N.  Y.  473 ;  s.  c,  see  ante,  §  778. 
contract  for  regulating  and  grading  a        ^  Long  v.  Athol,  196  Mass.  497;  82 
street,  tlie  city  admitted  that  upon  the  X.  E.  liep.  605;  McManus  r.  Phila- 
estimated  quantities  of  the  worK  to  be  delphia,  211  Pa.  394.    In  Ix)ngr.  AthoU 
done  the  plaintiff  was  the  lowest  bidder,    196  Mass.  497;  82  N.  E.  665,  it  waithel<i 
but  alleged  tiiat  by  reason  of  "the  in-   tliat  a  bill  in  equity  to  rescind  a  con- 
advertence,  ignorance,  carelessness,  or   tract  of  a  municipality  for  a  sever  ex- 
error  of  the  surveyor,"  an  error  a  rase    tension  on  the  two-fold  ground  th»* 
whereby  the  contract  as  awarded  to   it  was  fraudulently  obtained  from  ih^ 
the  plaintiff  re(|uired  the  payment  of   plaintitTs  by  giving  to  them  erroneoLi^ 
nearly  twice  the  actual  value  of  the   estimates   for   the    work   to  be  do3^ 
work;    that  plaintiff,  prior  to  making   which  largely  understated  the  amoun'^ 
his  bid,  knew;  that  tlie  estimate  mis-   thereof  and  concealing  from  them  tU^ 
stated  certain  items,  and  in  bad  faitli   maps,  drawings,  profiles,  and  .specid>^ 
and  with  intent  to  profit  by  the  igno-   cations  for  the  proposed  contract,  att*^ 
ranee  of  the  surveyor  ttuide  an  unbal-   that  the  contract  was  made  under  ^ 
anced  bid.      There  was  no   allegation   mutual  mistake  of  both  parties  aiisiik^ 
or  proof  of  fraudulent   collusion   l>e-   from  the  fact  tliat  the  estimates  of  tb^ 
tween  plaintifT  and  the  officers  of  the   defendant's  engineer,  upon  wluch  th^ 
corporation.    The  city  surveyor  testi-   plaintiffs   made  -their   Did   and  upo^ 
fied  at  the  trial  that  he  made  his  esti-   the  faith  of  which  they  entered  intotb^ 
mate  from  surface  indications  and  as   contract,  were  erroneous  and  niatcri- 
correctly   as   he   could,   but  that   the   ally  underestimated  the  amount  of  tti^ 
nature  of  the  locality  was  such  that    work  to  be  done,  stated  sufficient  caiup^ 
any  estimate  in  advance  was  unreliable,    for  rescission,  if  either  ground  claimed 
It  was  held  tliat  no  fraud  was  estab-    was  made  out.    But  on  the  facts  of  tte 
lishod  on  the  part  of  the  plaintifT,  and   case  the  plaintiffs  failed  to  establiflb 
he  was  entitled  to  recover:  that  he  had    the    fraud.      The  evidence,  liowe\"er. 
a  ri^ht  to  the  benefit  of  his  own  knowl-   showed  that  the  contract  was  entered 
ed^e,  honestly  accjuired,  so  long  as  he   into  under  a  mutual  mistake  caused 
did  nothing  to  mislead  or  deceive  the   by  the  error  of  the  municipality's  enp- 
city;   that  as  the  city  had  invite<l  bids   neer  in   making   the   estimates  upon 
upon    the  estimates  made,   and    had    which   the  bids   were  based.     It  ap- 
awarded  the  contnirt  to  one  who  was   peared   that   plaintiffs   had  accen  to 
the  lowest  hirlder.  testetl  by  the  pro-   correct  profile  maps  and  drawinfes  and 
posals,  it  could  not  hold  the  contractor   to  printed  specifications,  and  that  it 
to  a  performance  and  then  annul  the   would  have  been  possible  for  a  skflW 
contnict  because  the  actual  result  so   engineer,    by    correctly    scaling  the* 
varied  from  the  estimate  as  to  make   plans,    to   ascertain    and   correct  the 
the    accepted    bid    higher    tlian    the   mistakes    made  in   the   estimate  fu^ 
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as  also  been  held  that  a  cUy  may  be  charged  with  responsibility 
nisrepreserUatimis  which  have  been  made  by  its  agent  to  induce 
trson  to  enter  into  a  contract  with  it.*  In  the  case  in  which  it  was 
leld  the  common  council  had  authorized  a  committee  to  negotiate 
use  of  a  ferry  slip  owned  or  claimed  by  the  city,  and  the  com- 
lee  made  representations  as  to  the  title  of  the  city  to  the  premises 
nised.  The  court  adopted  the  view  that  a  municipal  corporation 
y  delegate  to  agents  the  performance  of  any  act  which  it  cannot 
ilf  perform,  and  that  the  principal  is  liable  for  the  false  represen- 
ions  of  the  agent  made  in  and  about  the  matter  for  which  he  was 
pointed  agent,  not  on  the  ground  of  express  authority  given  to  the 
^nt  to  make  the  representations,  but  on  the  ground  that  as  to  the 
ticular  matter  for  which  the  agent  is  appointed,  he  stands  in  the 
7e  of  the  principal,  and  whatever  he  does  or  says  in  and  about 
:  matter  is  the  act  and  declaration  of  the  principal,  for  which 
principal  is  just  as  liable  as  if  he  had  personally  done  the  act  or 
e  the  declaration.  The  power  of  the  agent  to  render  the  principal 
e  for  representations  flows  from  his  mere  appointment  to  do 
^t  or  transact  the  business  such  as  that  in  question  in  and  about 
h  the  representations  were  made.  It  was  therefore  held  that 
representations  of  the  committee  of  the  common  council, 
»tigh  not  expressly  authorized,  were  binding  upon  the  city  and 
'ity  must  answer  any  damages  therefor.  In  another  case,  the 
tiff  sought  to  recover  damages  from  a  city  by  reason  of  alleged 
and  fraudulent  representations,  which  induced  the  plaintiff's 
'or  to  convey  to  the  city  his  title  to  valuable  lands  forming  a  portion 
e  bed  of  a  street  for  a  merely  nominal  consideration.    The  court 

^.    It  was  found  that  the  defendant  to  recover  the  reasonable  value  of  the 

in  good  faith  in  furnishing  the  work  performed.  But  see  as  to  the 
c^tes  and  believed  that  they  were  effect  of  stipulations  in  a  contract  such 
i^Bt  approximately  correct.  The  as  the  foregoing  to  place  upon  the  con- 
Bet  required  plaintiffs  to  do  the  tracting  parties  the  obligation  to  sat- 

"in  strict  accordance  with  the  isfy  themselves  as  to  the  correctness 

>»  drawings,  profiles,  and  specifica-  of  estimates  of  quantity,  Sullivan  v. 

prepar^   therefor   and    on   file  Sing  Sing,  122  N.Y.  389;  Lentilhon  v. 

all  <H  which  are  to  be  considered  New  York,  102  N.  Y.  App.  Div.  548, 

^and  parcel  of  these  presents  and  558,  aff'd  185  N.  Y.  549.    In  McManus 

^  construed  therewith.''     It  was  v.  Philadelphia,  211  Pa.  394,  a  contract 

^^reed  "that  the  amounts  and  with  the  city  was  reformed  for  tlie  mis- 

t^tities  of  materials  .  .  .  and  work  take  of  the  contractor  caused  by  his 

'  as  stated  in  the  notice  to  bidders  executing  the  contract  in  reliance  on 

pmiiu;  the  making  of  proposals  for  the  original  estimates  of  the  city  en- 

i  Work  are  appronmate  only,"  and  ^neer  upon  which  he  made  his  bia,  and 

t  the  contractors  shoidd  judge  for  m  ipiorance  of  the  fact  that  the  city 

Dttdves  as  to  all  conditions  affect-  engineer  had  changed  these  estimate 

the  cost  of  performance  of  the  work,  after  the  bid  was  made  and  before  the 

>  court  held  that  the  contract  was  contract  was  signed, 
pcriy  rescinded  for  mutual  mistake,         *  Sharp  v.  Mayor,  &c.  of  New  York, 

that  the  contractors  were  entitled  40  Barb.  (N.  Y.)  256. 
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determined  the  question  upon  the  merits,  and  seems  to  have  assumed 
that  if  fraudulent  misrepresentations  had  in  fact  been  made,  thecitv 
was  liable  therefor,  but  it  also  held  that  the  facts  that  the  agent  of 
the  city  had  special  information  on  the  subject  which  was  unknown 
to  the  plaintiff's  testator,  that  the  consideration  was  inadequate,  and 
that  the  transaction  was  entered  into  hastily  and  without  due  deGb- 
eration,  were  not  sufficient  to  sustain  the  charge  of  fraud  in  the  ab- 
sence of  proof  showing  the  misstatement  of  any  actual  fact.'  Bot 
the  liability  of  a  municipality  for  misrepresentations  fraudulently 
made  by  one  of  its  officers  or  agents  does  not  exist  when  the  m]srep^^ 
sentation  is  made  as  to  a  fact  concerning  which  it  is  the  duty  of  the 
contractor  to  satisfy  himself,  when  such  fact  is  one  of  the  statutoif 
restrictions  or  limitations  or  conditions  precedent  upon  the  power 
of  the  officer.  Thus,  by  charter  no  proceedings  could  be  taken  to 
open,  regulate,  grade,  or  pave  any  street  or  avenue  unless  upon  peti- 
tion signed  by  one-third  of  the  persons  owning  land  situated  within 
the  assessment  limits,  which  were  to  be  fixed  in  the  manner  directed 
by  the  act.  Upon  the  presentation  of  a  petition  so  signed,  public 
notice  was  to  be  given  that  such  application  had  been  made  and  of 
the  time  when  the  common  council  would  proceed  on  the  petition. 
If  a  remonstrance  was  presented,  signed  by  a  majority  of  the  pe^ 
sons  who  would  be  assessed  for  the  expense  of  the  improvement, 
nothing  further  could  be  done.  If  no  such  remonstrance  was  pie- 
sented,  the  common  council  might,  in  its  discretion,  allow  the  im- 
provement petitioned  for.  The  plaintiff  entered  into  a  contract  wifli 
the  city  to  grade,  pave,  and  flag  the  sidewalks  of  a  street.  Not  hav- 
ing received  payment  of  the  contract  price,  he  brought  an  action 
against  the  city  for  damages,  claiming  that  the  city  had  represented 
to  him  that  certain  persons,  being  one-third  of  the  owners  of  the 
lands  within  the  assessment  limits,  had  petitioned  for  the  improve* 
ment,  and  that  the  city  had  taken  the  necessary  proceedings  to  au- 
thorize the  improvement  to  be  made  under  the  provisions  of  the 
charter.  The  court  held  that  no  such  action  could  lie.  The 
provisions  of  the  charter  were,  said  the  court,  binding  not  ool/ 
on  the  city,  but  also  on  all  persons  dealing  with  it,  and  smA 
persons  were  charged  at  their  peril  with  the  duty  of  ascertaioiflj 
whether  all  the  preliminary  facts  existed.  The  plaintiff,  therrfo«f 
had  no  rifjht  to  rely  upon  the  re/presentaiions  made  by  the  officers  rf 

*  Stevens  v.    Mayor,   <tc.   of    New  Chicago  Sanitary   District  ».  Rictar, 

York,  14  J.  &.  S.  274:   aff'd  84  N.  Y.  91  Fed.  Rep.  833,  rev'g  «9fed.Bfi 

286.    See  also  Marshall  v.  San  Antonio  251. 
(Tex.  Civ.  App.),  03  rf.  \V.  Rep.  138; 
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city,  and   he  could  not  recover  upon  the  ground  set  forth  in 
complaint.^ 

»  781.  Combinations  among  Bidders.  —  Arrangements  and  com- 
ations  among  those  prepared  and  expecting  to  become  bidders 
the  letting  of  contracts  by  a  municipality  to  prevent  competi- 
I  between  themselves  and  to  bring  about  an  award  at  a  figure 
ich  is  not  the  result  of  an  honest  competition  are  contrary  to 
)lic  policy  and  void.^  Such  contracts  are  illegal  in  their  nature 
I  tendency,  and  for  that  reason  no  inquiry  is  necessary  as  to  the 
ticular  effect  of  anv  one  contract  because  it  would  not  alter  the 
leral  nature  of  the  contract  or  the  force  of  the  public  policy  which 
demns  them.^  These  principles  apply  to  all  combinaiions  and 
eements  between  intending  bidders  which  have  the  tendency  or 
ct  of  restricting  or  limiting  competition,  whether  such  contracts 
in  the  nature  of  an  agreement  between  two  or  more  bidders  that 
!  bidder  shall  refrain  from  bidding  in  competition  with  the  other, 
liat  bids  shall  be  put  in  upon  terms  previously  arranged  between 
parties ;  and  whether  the  consideration  be  an  agreement  to  share 

Swift  V.  Williamsburgh,  24  Barb,  been  complied  with,  and  whether  the 

Y.)  427.    The  court  pointed  out,  in  plaintiff   acting  in   good   faith   might 

hing    this    decision,    that    if    the  not  justifiably  rely  upon  the  determina- 

atin  could  recover  on  the  state  of  tion  and  representations  of  the  officers 

s  set  forth  in  liis  complaint,  the  of  the  city  that  the  preliminary  con- 

fictions  and  limitations  and  condi-  ditions  to  authorize  tne  improvement 

8  precedent  which  the  legislature  had  been  complied  with.    Whether  the 

^bt  to  impose  upon  the  powers  of  council  had  made  any  such  determina- 

eommon    council    would    go    for  tion   does   not   clearly   appear.     This 

linf ;    that  these  restrictions  and  decision  conforms  to  or  accords  with 

tations  were  intended  to  protect  the  New  York  view  in  the  town-bonding 

owners  of  land  and  the  taxpayers  railroad  aid  cases  and  is  to  be  read  in 

becity  as  well  against  the  fraud  and  connection  with,  and  possibly  is  to  be 

KMitions   of   the    contractors    who  distinguished  from,  the  decisions  of  the 

^t  be  employed  to  make  the  local  Supreme  Court  of  the  United  States 

mvements  as  against  illegal  acts  as  to  the  effect  of  determinations  and 

the  common  council  themselves  in  recitals  in  municipal  bonds  operating 

(pkjyiDg  the  contractors.     The  fact  to  establish  an  estoppel  in  mvor  of 

Kt  n  was  necessary  to  preserve  the  innocent  bondholders.    See  chapter  on 

[egoards  adopted  by  the  legislature  Municipal  Bonds,  postj  and  the  case  of 

r  the  protection  of  property  owners  Knox  Co.  v.  Aspinwall,  21  How.  (U.  S.) 

(Uct  and  in  effective  form   plainly  539,  and  the   numerous  cases   which 

id  ^reat  weight  with  the  court.    The  have  followed  and  approved  it,  and 

Me  18  not  very  fully  reported  as  to  which  are  stated  and  commented  on  in 

lA  what  the  common  council  officially  the  chapter  just  referred  to. 
id  or  determined  and  officially  repre-        »  People  v.  Stevens,  71  N.  Y.  527, 

jnted  to  the  plaintiff.    The  decision  on  aff'g   51    How.    Pr.   227;    Conway   v. 

te  facts  may  be  sound,  but  a  muBre  Garden  Citv  Pav.  Co.,  190  III.  89. 
1068  whether  the  common  council  was        »  McMuIlen  v.  Hoffman,  174  U.  S. 

i,  under  the  legislation,  the  tribunal  639;  Atcheson  v.  Mallon,  43  N.  Y.  147; 

pointed  by  law  to  determine  whether  Richardson  v.  Crandall,  48  N.  Y.  348, 

I      rertnctions,    or    limitations,    or  362. 
ditioiw  precedent,  had  or  had  not 
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the  profits  of  the  successful  bidder  or  a  sum  paid  in  hand  to  secure 
the  withdrawal  of  the  bid.  All  such  contracts  and  agreements  are 
in  violation  of  public  policy/  But  a  joint  open  proposal,  the  result 
of  honest  co-operation,  though  it  might  prevent  the  rivali)-  of  the 
parties  and  thus  lessen  competition,  is  not  an  act  forbidden  by  public 
policy.  Joint  adventures  are  allowed.  They  are  public  and  not 
secret.  The  risk  as  well  as  the  profit  is  joint  and  openly  assumed. 
The  public  may  obtain  the  benefit  of  joint  responsibility,  or  of  the 
joint  ability  to  do  the  services.  The  public  agents  know  all  that 
there  is  in  the  transaction,  and  can  more  justly  estimate  the  motives 
of  the  bidders  and  weigh  the  merits  of  the  bid.^    But  it  is  essential 

^  McMullen  r.  Hoffman,  174  U.  S.  paid  each  should  receix-e  $100.  The 
639,  aff'^g  8^^  Fed.  Rep.  372,  rev'g  75  note  was  subsequentlv  paid  to  the 
Fed.  Rep.  547;  s.  c.  69  Fed.  Rep.  509;  holder;  and  it  was  held  that  one  of  the 
United  States  v,  Addyston  Pipe  &  parties  to  the  agreement,  whose  share 
Steel  Co.,  85  Fed.  Rep.  271 ;  Woodruff  r.  of  the  $400  had  not  been  paid  over  to 
Berry,  40  Ark.  251 ;  Swan  v.  Chorpen-  him,  could  not  recover  that  share  from 
ning,  20  Cal.  182;  Kennedy  v.  Murdick,  the  person  who  received  it.  Wood- 
5  Harr.  (Del.)  458;  Ray  v.  Mackin,  100  worth  v.  Bennett,  43  N.  Y.  273,  Ky'g 
111.  246;  Conway  v.  Garden  aty  Pa  v.  53  Barb.  361.  If  an  intending  \Mer 
Co.,  190  111.  89;  Hunter  v.  Pfeiffer,  108  far  jmblic  work,  for  which  bids  ban 
Ind.  197;  Weld  v.  Lanciister,  56  Me.  been  advertised,  makes  his  bid  at  a 
453;  Gibbs  v.  Smitli,  115  Mass.  592;  figure  which  is  disclosed  to  a  competitor 
Hannah  v.  Fife,  27  Mich.  172;  Boyle  v.  oh  an  agreement  by  which  the  com- 
Adams,  50  Minn.  255;  Engelman  v.  petitor  agrees  to  purchase  from  the 
Skrainka,  14  Mo.  App.  438 ;  Pendlc-  p>erson  disclosing  his  bid  a  quantitj  of 
ton  V.  Asbury,  104  Mo.  App.  723;  paving  stone,  which  that  person  has  on 
Whalen  v.  Bremen,  34  Neb.  129;  liand  and  which  he  wishes  to  use  in  the 
Wilbur  V.  How.  8  Johns.  (N.  Y.)  444;  p>erformance  of  the  public  work,  the 
Sharp  V.  Wright,  35  Barb.  (N.  Y.)  236;  contract  for  the  purchase  of  the  pavinc 
Wichita  Falls  v.  Skecn,  18  Tex.  Civ.  stones  is  contrarj'  to  public  policy  and 
App.  632;  Givinsr.  People,  194  111.  150.  is  void,  and  the  person  selling  cannot 
W  here  the  auditors  of  a  town  were  maintain  an  action  for  the  breach  of 
authorized  to  receive  sealed  proposals  the  contract  to  purchase.  Baiid  r. 
for  the  collection  of  the  town  taxes  and  Sheehan,  38  N.  Y.  App.  Div.  7. 
to  award  the  contract  for  collection  to  the  -  Atchcson  v.  Mallon.  43  N.  Y.  14": 
moat  favorable  bidder,  and  the  plaintiff  Breslin  v.  Brown.  24  Ohio  St.  Sfi5: 
and  defendant  made  proposals,  but  W^oodwani  r.  Collet t.  20  Ky.  I.aw  Rep. 
each  saw  tlie  proposal  of  the  other,  and  1066;  48  S.  W'.  164.  An  agreement  be- 
tlicy  agreed  that,  if  either  obtained  the  tween  the  plaintiff  and  the  defendactf 
awarri,  he  should  share  the  profits  that  if  they  or  an v  of  them  should  con- 
equally  with  the  otlicr,  the  agreement  tractwithany  of  theto^Tisofthcoountr 
Iwtween  the  plaintiff  and  the  defendant  of  Washington  to  furnish  reeruitt  for tht 
was  void  as  against  public  policy,  and  army  durinc:  the  Ci\nl  War,  they  wouH 
the  plaintiff  could  not  recover  from  the  share  equally  in  the  profits  and  fcjaBi 
^//•/fm/finf  a  share  of  the  profits.  Atche-  of  the  business,  and  without  the  coo- 
son  V.  Mnllon,  43  N.  Y.  147.  By  an  sent  of  all  of  them,  would  not  make aiif 
agreement  iK't ween  plaintiff,  defendant,  contract  for  a  less  sum  than  1500  ptf 
and  two  otliors.  one  of  them  bid,  for  man,  was  held  to  be  a  valid  pa^tne^ 
certain  canal  work  oU  to  be  jointhf  ship,  which  might  be  the  baas  of  an 
interested  in  tfie  bid.  Hoforo  the  work  action  for  a  partnership  accountii* 
was  awanled  th(\v  sold  their  bid  for  Marsh  v.  Russell,  66  N.  Y.  28S.  W 
S4(X)  to  a  higlior  bidder  for  the  same  this  case  it  did  not  appear  that  the 
work.  lie  gave  his  noto  for  the  amount,  parties  had  control  of  any  recnnt*. 
which  was  to  be  left  with  one  of  the  much  less  that  they  had  a  moD(^x)ly  of 
four   with   the   agre<'nient   that   when   them,  or  that  the  towns  were  m  any 
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3  the  legality  of  any  contract  or  agreement  for  a  joint  adventure  or 
artnership  in  the  performance  of  a  public  contract  that  the  joint 
iterests  of  the  parties  should  be  public,  and  if  it  appears  that  the 
iterest  of  the  parties  is  secret,  that  the  parties  jointly  interested 
lade  separate  bids,  one  being  bona  fide  and  the  other  fictitious,  and 
lat  the  so-called  partnership  agreement  was  really  a  cover  or  means 
f  preventing  competition  between  the  parties,  the  courts  will  hold 
16  agreement  to  be  contrary  to  public  policy  and  void.^  An  agree- 
lent  by  which  a  person  undertakes  to  do  a  part  of  the  work  at  a 
pecified  price  in  the  event  of  the  bidder  obtaining  the  contract 
iolates  no  rule  of  public  policy  and  is  valid.^  If,  by  reason  of  an 
nlawful  comhinaiion  among  bidders,  the  contract  is  awarded  at  an 
icreased  price,  an  action  may  be  maintained  against  the  successful 
idder  for  the  damage  caused  by  the  unlawful  combination.^    But 

ay  obliged  to  get  their  recruits  from  specified ,  which  entitled  Dutch  to  main- 

lem,  or  that  they  could  embarrass  the  tain  an    action  against    Harrison  for 

»wii8  in  filling  their  quotas,  or  that  the  damages  for  a  breach  thereof.     Duteh 

^reement  was  kept  secret.  v,  Harrison,  5  J.  &  S.  (N.  Y.)  306. 

*  McMullen  v.  Hoffman,  174  U.  S.  '  In  an  action  by  the  State  against 
S9.  When  the  statute  requires  the  a  successful  bidder  for  work  upon  a 
Bdavit  "of  the  bidder''  to  be  sub-  canal,  and  against  his  assignee  who 
itted  with  the  bid  to  the  effect  that  took  with  knowledge  of  the  unlawful 
le  bid  is  not  collusive,  an  affidavit  by  combination,  it  was  alleged  that  a 
le  of  two  persons  making  a  joint  bid  is  number  of  persons  attended  on  the  day 
it  sufficient.  Flinn  v.  Strauss,  4  Cal.  of  the  letting,  (prepared  to  bid  for  the 
pp.  245.  The  mere  fact  that  all  the  work  and  to  give  adequate  security; 
adeiB  are  corporations  a  majority  of  that  on  that  day  and  before  the  hour 
boee  stock  is  owned  by  another  when  the  bids  were  to  be  put  in,  the 
iporation  does  not  make  the  con-  defendant  and  other  persons  unknown 
gust  fraudulent,  when  the  law  author-  to  the  plaintiff  assembled  and  organized 
3S  and  recognizes  such  ownership,  a  meeting;  that  at  said  meeting  the 
>ttB  V.  Philadelphia,  195  Pa.  619,  633.  defendants  and  such  other  persons  put 
le  also  Sawyer  V.  Pittsburg,  2 17  Pa.  17.  up  at  auction  among  themselves  the 

*  One  Dutch,  who  intended  making  privilege  of  bidding  for  the  work  and 
bid  for  a  certain  work  on  a  public  the  right  to  control  all  the  bids  which 
hodhouse,  was  asked  by  one  Harrison  were  to  be  put  in ;  that  it  was  agreed 
bother  he  had  a  roofer's  bill  in  his  between  the  defendants  and  such  other 
d.  Upon  Dutch  telling  him  that  lie  persons,  that  the  person  who  would  pay 
id,  Harrison  asked  him  if  it  exceeded  the  most  for  the  sole  privilege  for 
certain  fi^re.  Dutch  asked  him  if  bidding  for  said  work  should  receive 
at  was  his  estimate,  and  Harrison  the  bids  and  control  the  same  to  the 
Id  that  it  was.  Thereupon  Dutch  end  that  such  person  would  destroy  and 
Id  him  that  if  he  would  make  an  omit  to  put  m  such  of  said  bids  as 
timate  and  agree  to  do  it  for  that  offered  to  do  the  work  at  fair  and 
ice,  he  would  alter  his  estimate  and  reasonable  prices;  that  the  defendants 
ioept  his  as  it  was  lower  than  the  bought  all  such  bids  at  the  meeting  and 
timate  be  already  had.  Harrison  paid  to  the  other  persons  large  sums  of 
lereupon  wrote  an  estimate  and  money  to  induce  them  to  withdraw 
tndea  it  to  Dutch,  who  destroyed  his  from  bidding  and  competition ;  that 
^vious  estimate  and  made  up  a  new  thereupon  a  bid  was  put  in  for  main- 
timate  at  a  lower  figure.  The  con-  taining  the  canals  for  five  years  at 
act  was  awarded  to  Dutch,  and  it  $36,000  per  annum ;  that  the  fair  price 
as  held  that  Harrison  had  made  a  for  the  work  was  $25,000  per  annum, 
did  and  binding  contract  to  do  the  and  judgment  was  asked  for  a  sum  of 
Mifing  of  the  building  at  the  figure  $55,000.     It  was  held,  that  the  com- 
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it  is  seldom  that  the  question  arises  between  the  municipality  and 
the  bidder.  Contracts  of  this  nature  usually  come  before  the  courts 
in  an  attempt  by  one  of  the  parties  thereto  to  enforce  them  or  to 
recover  a  share  of  the  profits.  But  no  court  will  lend  its  assistance 
in  any  way  towards  carrying  out  the  terms  of  an  illegal  contract,  and 
when  any  action  is  brought  in  which  it  is  necessary  to  prove  the  iUtgd 
contract  in  order  to  maintain  the  action,  the  courts  will  not  enforce 
it,  nor  will  they  enforce  any  alleged  rights  directly  springing  from 
such  contract,  but  will  leave  the  parties  as  they  find  them.^ 

§  782  (448).  Scope  of  Power  to  contract.  —  Although  it  is  tnie, 
as  before  stated,  that  a  contract  made  by  a  municipality  in  violatim 
of  an  express  legislative  prohibition  is  void,  yet,  in  the  absence  d 
special  legislative  restriction  the  municipal  authorities  possess  the 
same  power  as  other  debtors  to  make  a  new  contract  in  any  proper 
form,  purging  the  former  contract  of  its  illegality.  This  principie 
is  distinctly  affirmed  and  well  illustrated  in  a  judgment  by  the 
Supreme  Court  of  the  United  States.  A  city,  in  violation  of  local 
statutes  forbidding  the  issue,  circulation,  or  receipt  of  scrip  or  cur- 
rency hdended  to  circulate  as  money,  issued  such  currency,  engraved 
in  the  similitude  of  bank-paper,  and  by  means  thereof  paid  valid 
debts  against  itself;  subsequently  the  holders  of  this  illegal  currency, 
at  the  instance  of  the  city,  surrendered  the  same,  and  received  there- 
for new  obligations  of  the  city  in  the  forms  of  bonds,  to  which  thcif 
was  no  legal  objection  except  that  the  consideration  was  illegal;  it 
was  held  by  the  Supreme  Court  of  the  United  States  that  the  city 
was  liable  on  the  new  bonds.^ 

plaint  stated  a  good  cause  of  action  transaction  or  scheme  of  which  it  ■ 

against  the  successful  bidder   and  his  a  part  for  the  puqx)8e  of  sustainiQg  or 

assignee,  who  had  performed  the  work  permitting  a  recovery.      McMuUen  •. 

and  collected  the  stipubited  sum  from  IIotTman,  174  U.  S.  639. 
the   State.     People  v.    Lord,   6   Hun        '  Little  Rock  v.  Merchants'  Nattonal 

(N.  Y.),  390.  Bank,  98  U.  S.  308;    8.c.  below.  5 

»  McMullen  v.  Hoffman,  174  U.  S.  Dillon  C.  C.  299.    The   statement  o£ 

639;    Pendleton  v.   Asbury,    104  Mo.  the  text  as  to  the  substance  of  the 

App.  723:  Atcheson  v.  Mallon,  43  N.  Y.  statutes  of  Arkansas  in  this  npad  it 

147;   Woodworth  v.  Bennett,  43  N.  Y.  accurate.     Mr  Justice  Hunt  supported 

273;  Sharp  t'.  Wright,  3.5  Barb.  (N.  Y.)  the  judnnent  of  the  Supreme  Oo«rt 

236.    Altliou^h  an  agreement  has  been  of  the  United  States  by  the  foUovfll 

made  in  writing  wliich  on  its  face  pur-  argument:  — 

ports   to   make   tiie   interests   of   the        *'It  can  scarcely  be  doubted  tM 

parties  those  of  co-partners  or  joint  whoever  b  capable  of  entering  inloiB 

adventurers  in  the  contract,  if  it  ap-  ordinary  contract  to  obtain  or  neon 

pears  that  tliis  agreement  is  made  as  a  the  means  with  which  to  build  hooKB 

part  of  a  scheme  to  prevent  competition  or  whar\'e8ortheIike,  niay,a8ag!eoaBl 

netween  the  parties,  the  courts  will  not  rule,  bind  himself  by  an  admisBMO  of 

s<»ver  tlie  written  agreement  for  a  part-  his  obligation.    The  capacity  to  w§kf 

norship  or  joint  adventure  from  the  contracts  is  at  the  basis  of  the  liabiiv* 
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§  783  (449).  Mode  of  exercising  the  Power.  —  Respecting  the 
node  in  which  contracts  by  corporations  should  be  madey  it  is  impor- 
ant  to  observe  that  when,  as  is  sometimes  the  case,  the  inode  of  con- 
racting  is  specially  and  plainly  prescribed  and  limited,  that  mode 
8  exclusive  and  must  be  pursued,  or  the  contract  will  not  bind  the 
!orporation ;  *    but  the  courts  have  sometimes  regarded  provisions 

?he  first  liability  of  the  city  was  dis-  v.  Fair,  22  N.  J.  L.  356;  Carron  v.  Mar- 
>uted  by  it.  It  had  gone  beyond  its  tin,  26  N.  J.  L.  594;  State  v.  Hudson, 
»ower,  as  it  said,  in  making  a  debt  in  29  N.  J.  L.  104;  State  v.  Marion  County, 
he  form  of  banknotes.  If  it  had  not  21  Kan.  419;  Garvey,  In  re,  77  N.  Y. 
lenied  its  power,  judgment  and  an  523;  Smithv.  Newbui^h,  77N.  Y.  130; 
xecution  mi^ht  have  gone  against  it,  Allen  v,  Galveston,  51  Tex.  302;  Dore 
nd  the  creditor  would  have  obtained  v.  Milwaukee,  42  Wis.  18;  Butler  v. 
J8  money.  This  privilege  of  non-  Nevin,  88  III*  575;  Ivansas  City  v. 
BNStance  every  person  retains,  and  Flanagan,  69  Mo.  22;  Bentley  v. 
ontinues  to  retain.  He  can  reconsider  Chisago  County  Com'rs,  25  Minn.  259; 
t  any  time,  and  confess  and  admit  Fulton  v.  Lincoln,  9  Neb.  358;  Hur- 
rhat  the  moment  before  he  denied,  ford  v.  Omaha,  4  Neb.  336;  Reis  v. 
D  1874  the  cit}r  of  Little  Rock  did  re-  Graff,  51  Cal.  86;  Addis  v.  Pittsbui^h, 
onsider.  It  said,  'We  will  pui^e  the  85  Pa.  St.  389;  McDonald  v.  Mayor, 
ransaction  of  its  illegality.  We  had  &c.  of  New  York,  68  N.  Y.  23 ;  Leaven- 
he  authority  to  accept  from  vou  in  worth  v,  Rankin,  2  I^n.  357;  McCoy 
Bitisfaction  of  amounts  received  by  us  ^.  Briant,  53  Cal.  247,  approving  text; 
yr  legitimate  purposes  the  sums  in  Murphy  v,  Louisville,  9  Bush  (Ky.), 
uestion.  We  did  so  receive  and  ex-  189;  post^  §  826,  note;  Montgomery 
end  for  legitimate  purposes.  We  erred  County  v.  Barber,  45  AJa.  237;  Terre 
1  making  the  payment  to  you  in  an  Haute  v.  Lake,  43  Ind.  480;  Head  v. 
bjectionable  form.  We  now  pay  our  Prov.  Ins.  Co.,  2  Cranch,  127;  White 
1st  and  lawful  debt  by  cancelling  the  v.  New  Orleans,  15  La.  An.  667;  infra 
anknotes  issued  by  us,  and  delivering  §  801 ;  Dey  v.  Jersey  City,  19  N.  J.  E<] 
3  you  obligations  in  the  form  of  bonds,  412 ;  Baltimore  v.  Reynolds,  20  Md.  1 
>  which  form  there  is  no  legal  objec-  Duran^o  v.  Pennington,  8  Colo.  257 
ion.'"  See  also  Hitchcock  v.  Galves-  Worthmgton  r.  Covington,  82  Ky.  265 
-m,  96  U.  S.  341;  Nashville  v.  Ray,  19  Laycock  v.  Baton  Rouge,  35  La.  An. 
iTalL  (U.  S.)  468;  Police^ Jury  v,  475;  North  Pac.  L.  &  M.  Co.  v.  E.  Port- 
Iritton,  15  Wall.  (U.  S.)  566;  Mullarky  land,  14  Oreg.  3;  Los  Angeles  Gas  Co. 
.  Cedar  Falls,  19  Iowa,  21;  Sykes  v,  v.  Toberman,  61  Cal.  199;  Schwiesau 
afferry,  27  Ark.  407;  Wright  v.  v.  Mahon,  110  Cal.  543  (a  contract 
lughes,  13  Ind.  1 13.  See  also  the  cases  referring  to  specifications  annexed  to 
ited  posfy  §  856,  note.  Where  a  city  which  no  specifications  are  annexed 
orrowed  money  of  a  bank  upon  its  does  not  comply  \vith  a  statute  requir- 
ote  at  usurious  interest,  and  the  bank  ing  contracts  to  be  in  writing  and  signed 
ad  subsequently  cancelled  the  illegal  by  the  contractor) ;  Frick  v.  Los  An- 
ote,  had  refunded  the  excessive  m-  gcles,  115  Cal.  512;  Greenwood  v. 
inst,  and  received  a  new  note  for  a  Morrison,  128  Cal.  350;  Peckham  v. 
iwful  amount,  the  new  note  is  valid.  Watson ville,  138  Cal.  242;  Times  Pub- 
Cller  V.  Hull,  4  Denio  (N.  Y.),  144;  lishing  Co.  r.  Weatherby,  139  Cal.  618; 
:ent  V.  Walton,  7  Wend.  (N.  Y.)  256.  Wiley  v.  Columbus,  109  Ga.  295; 
o  it  has  been  held  that  where  the  con-  Paxton  v.  Bogardus,  201  111.  628; 
[deration  of  a  contract  declared  void  Rogne  v.  People,  224  III.  449;  Roem- 
y  statute  is  morally  good,  a  repeal  of  held  v.  Chicago,  231  III.  467;  Hunt- 
be  statute  will  validate  the  contract,  ington  v.  Force,  152  Ind.  368;  Windsor 
l^ashbum  v.  Franklin.  35  Barb.  (N.  Y.)  v.  Des  Moines,  101  Iowa,  343;  Citizen's 
m;  13  Abb.  P.  R.  140,  same  case;  Bank  v.  Spencer,  126  Iowa,  101;  101 
nfra,  §856,  note.  N.  W.  Rep.  643;  Blanchard  v.  Ayer, 
■  People  V.  Weber,  89  111.  347;  148  Mass.  174;  Edge  Moor  Bridpje 
)ryan  o.  Paf^,  51  Tex.  532»  approving  Works  v.  Bristol,  170  Mass.  528; 
ext;  Francis  r.  Troy,  74  N.  Y.  338;  Wormstead  v.  Lynn,  184  Mass.  425; 
katev.  Passaic,  41  N.J.  L.  90;  Perrine  ^owditch  v.  Boston,   168  Mass.  239; 
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on  this  subject  as  directory.    Thus,  where  the  charter  directed  the 

mode  in  which  moneys  should  be  drawn  from  the  tre^isury  to  be  by 

God'lani    t:.    Lowell,    179    Mass.    49G;  haive  been  signed  by  the  director  of 
Packard  V.  Hayes,  94  Md.23'{;  Wiiecler  tlic  department  of  public  works,  and 
r.   Poplar  HlufT.   Ui)  Mo.  3G  (special  under  the  express  terms  of  the  law  the 
ordinance  ro<]uired  by  statute);    State  mayor  was  not  authorized  to  sii^  it. 
t'.    Butler,    17S    Mo.    272;     Savjure   v.  It   was  held   t!iat  the  matter  of  the 
Springfield,  83  Mo.  App.  323;    Union-  signature  was  not  a  jurisdictional  fact, 
ville  v,  Martin,  95  Mo.  Add.  28:    Van  and  hence  the  signing  bv  the  wron^ 
lleipen  v.  Jersey  Citv,  JS  N.  J.  L.  262;  official  was  not  a  fatal  objection,  but 
Keane  r.  New  York,  88  N.  Y.  App.  only   an   irregularity   of   which  third 
Div.  542  (holding  a  contract  invahd  persons  could  not  be  heard  to  raise 
the  necessity  of  which  was  not  certified  questions  as  betw*een  the  city  and  itj 
by  the  heacf  of  the  appropriate  depart-  contractors.     See  also  Potts  v.  Phila- 
ment,  as  required  by  statute);    Wads-  delphia,  195  Pa.  619,  631. 
worth  V.  Conconi,    133   N.   Car.   587;        Speakinj^  of  tlie  subject  mentioned 
McCloud  V.  Cblumbus,  54  Ohio,  439;  in  the  text  in  a  case  above  cited  (Head 
Wellston  V.  Morgan,  6.5  Ohio  St.  219;  v,  Prov.  Ins.  CJo.,  2  Cranch,  127),  Mar- 
Kerr  v.  Bellefontaine,  13  Ohio  Cir.  Ct.  shall,  C.  J.,  says:    "The  act  of  incor- 
24;   Strack  v.  Ilatterman,  18  Ohio  Cir.  poration  is  to  them  an  enabling  act: 
Ct.  36:  McDougall  v.  Windsor  Com'rs,  it  gives  them  all  the  power  they  p«- 
27  Ont.   App.   566;    Smart  v.    Pliila-  sess;   it  enables  them  to  contract,  and 
delphia,  205  Pa.  329;    Press  Pub.  Co.  when  it  prescribes  to  then  a  mode  of  con- 
V.  Pittsburgh,  207  Pa.  623 ;    Bryan  v.  trading,  they  must  ot»erve  that  mode, 
Page,  51  Tex.  532;    Noel  v.  Siin  An-  or  the  instrument  no  more  creates  a 
tonio,  11  Tex.  Civ.  App.  580;    Nelden  contract  than  if  the  body  had  ne\'er 
i;.   Clark,  20   Utah,  382,  citing  text;  been  incorporated."    Approved.  Bank 
Amott  V.  Spokane,  6  Wash.  442,  citing  of    United    States    v.    Dandridge.   12 
text;    Wiley  v.  Seattle,  7  Wash.  576,  Wheat.  64.  68;  see  also  Angell  &  Amei 
citing  text;    Moran  v.  Thompson.  20  Corp.  }  253;    Di^le  v.  London  &  B. 
WVsh.  525;   Paul  v.  Seattle,  40  Wash.  Railway  Co.,   5   Exch.   442;    Home^ 
291;   Ricketson  v.  Milwaukee,  105  Wis.  sham  v.  Wolv.,  dec.  Co.,  4  Eng.  Law& 
591;   Chippewa  Bridge  Co.  v.  Durand,  Eq.  426;    Frend  v.  Dennett,  4  C  B. 
122  W^is.  85.  (n.  s.)  576;    Butler  v.  Cliarlestown,  7 
Any  practice  or  custom  of  the  of-  Gray   (Mass.),  12;    Paris  Township  «.' 
ficers  of  a  municipal  corporation  not  Cherry,   8   Ohio   St.   564;    Bladen  r. 
in  compliance  ^ith  the  re(|uirements  Philadelphia,  60  Pa.  St.  464 ;  McCracken 
of  its  charter  cannot  bind  it  on  a  con-  v.  San  Francisco,  16  C^.  591;  Pimental 
tract   not  executed   or  authorized   in  v.  San  Francisco,  21  Cal.  351;   Zott- 
the  manner  prescribe<l  by  the  charter,  man    v.    San    Francisco.   20  GaL  96; 
Paul  V.  Seattle.  40  Wash.  294.     See  Argenti  v.  San  Francisco.  16  Cal.  235. 
also  Wormst«ad  v.   Lynn,    184   Mass.  282,    opinion    of   Field,   C.   J.;    pod, 
425.      The    performance   of   work    or  chapter  on  Taxation  and  Local  .\saeH- 
fumishiiig  material  for  a  city,  and  the  ments.     If  a  cor[>oration  sue  upon  a 
acoei)tance   of   the   resulting   l>enefits,  contract  though   it   be  executory  on 
will  not  render  it  liable  to  pay  if  the  their    part,    and    not    executed,  this 
work  was  not  autiiorizctl.     The  mere  amounts  to  a  conclusive  admission  that 
fju't    that   tho  labor  is  beneficial  will  the  contract  was  duly  entered  into  br 
not    (Toato   a   liabilitv.      Uoomheld   r.  them.    Grant  on  Corp.  63;   5  Man.  a 
Chirjigo.  231  111.  167.*^  Sop  also  Hope  /•.  G.  192.    A  contract  by  a  city  with  a 
Alton,  211  111.  102.    .\  city  is  not  liable  street  railway  company  held  not  con- 
on  a  contract  oxocutod  hij  the  mayor  eluded,  something  remaining  to  bedooe. 
alnrw   where   he   has   no   authority   to  People's  Pass.  R.  Co.  v.  Mea[iphi«Ci*y 
act.      ImWuuii    R<»ad    Maeh.    Co.    r.  R.  Co..  10  Wall.  (U.  S.)  38.    Where 4 
Sulphur  Springs  (Tex.  Civ.  App.j,  (Vi  charter  limits  the  exercise  of  power,  the 
S.    W.    Rep.    •M)S;     IVnn    v.    l^arodo  mayor  and  council  cannot,  in  a  differeo^ 
(Te\.    Civ.    .\pp. ),     '2i\    S.    W.    Rep.  mode,  make  a  valid  contract,  nor  cia 
ii:){\\     \V(M>dwanl    r.    (Iranirevillo.    13  they,  by  any  subsequent  approv**!  * 
Ma  ho.   (i.VJ.      P»ut    in    Piiihulelpliia  v.  conduct,  impart  validity  to  such  cod- 
(lorgas.    ISO  Pa.  29t).  a  rontniot  was  tract,  nor  would  the  law  imply  anv such 
signed  by  the  mayor,  when  it  should  contract:    the   law  never  implies  « 
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order  of  the  council,  signed  by  the  mayor,  such  an  order,  issued 
m  a  memorandum  in  the  minutes  of  the  corporation,  without  a 
nal  order  being  entered,  was  adjudged  a  sufficient  compliance 
h  the  charter.^  But  unless  the  mode  be  prescribed  and  limited, 
id  contracts  within  the  scope  of  the  corporate  powers  may  be 
ie,  as  we  shall  see,  otherwise  than  under  seal  or  in  writing.  A 
tract  with  a  municipal  corporation,  which  by  its  terms  is  not  to 
performed  within  one  year  from  the  making  thereof,  is  within  the 
:ute  of  frauds ;  but  an  entry  in  the  official  minutes  of  the  corpora- 
i  of  a  resolution  passed  by  the  governing  body  expressing  the 
ns  of  the  contract,  signed  by  the  clerk,  constitutes  a  note  or  mem- 
ndum  in  writing  sufficient  to  take  the  case  out  of  the  statute  and 
iind  the  corporation.' 

gallon  to  do  that  which  it  forbids  203.  Where  one  section  of  a  city 
party  to  agree  to  do.  Bryan  v.  charter  provides  that  every  contract 
e,  51  Tex.  532;  s.  p.  Francis  v.  shall  he  countersigned  by  the  finance 
y,  74  N.  Y.  338.  In  the  absence  of  committee,  numbered  and  registered 
)f  of  bad  faith,  or  of  a  usurpation  in  a  book  kept  for  the  purpose,  and 
kuthority,  or  that  a  public  loss  or  another  section  of  the  clmrter  under- 
ate  injustice  will  result  from  a  con-  takes  to  set  forth  the  essentiab  to  a 
t  made  by  a  mimicipal  council  contract  binding  the  city,  but  does  not 
lout  complying  strictlv  with  charter  enumerate  countersigning  by  the  fin- 
/isions,  ttie  Slate  will  not  be  war-  nance  committee  or  numbering  and 
jcd  in  interfering  to  set  it  aside,  registering,  the  countersigning  is  not 
3mey-General  v.  Detroit,  55  Mich,  intended  as  a  part  of  the  execution  of 
When  a  statute  provides  for  a  the  contract,  but,  like  the  numbering 
ie  contract  for  street  improvements  and  registering,  is  nlerely  for  the  pur- 
provides  no  method  by  which  sep-  pose  of  more  thorough  authentication, 
ie  assessments  can  l>e  made  on  and  the  contract  is  not  invalid  by 
irate  warrants  issued  to  different  reason  of  its  absence.  Goodyear  Rul>- 
Lractors,  the  council  has  no  power  ber  Co.  v.  Eureka,  135  Cal.  613. 
2ward  separate  contracts  for  such  '  Aigus  Co.  v.  Albany,  55  ^.  Y.  495, 
rovements.  Treanor  v.  Houghton,  Grover  and  RapallOj  JJ.,  dissenting. 
Gal.  53.  A  provision  that  no  prop-  Curtis  v.  Portsmouth,  67  N.  H.  506, 
diaH  be  contracted  for  at  one  pur-  citing  text;  Jersey  City  t>.  Harrison, 
m  exceeding  $500  cost,  unless  the  71  N.  J.  L.  69,  aff'd  72  N.  J.  L.  185. 
chase  be  authorized  by  a  majority  A  resolution  of  the  council  must  not 
3  of  the  electors,  controls  another  only  be  passed,  but  must  also  be  com- 
vision  of  the  same  act  authorizing  municcUtd  to  and  accepted  by  the  other 
council  to  purchase  fire  apptaratus  contracting  party  in  order  to  take  the 
make  all  necessary  appropriations  contract  founded  thereon  out  of  the 
refor.  The  two  sections  must  be  statute  of  frauds.  Jersey  City  v.  Har- 
Btnicted  together  so  as  to  avoid  rison,  71  N.  J.  L.  69,  aff'd,  72  N.  J.  L. 
'  conflict,  and  the  council  is  not  au-  185.  A  mayor  cannot  bind  the  city  by 
fixed  to  purchase  any  fire  apparatus  his  verbal  assurance  that  the  amount 
szcess  of  $500  without  a  majority  due  under  a  contract  will  be  paid  out  of 
e  of  the  electors.  Fire  Extinguisher  a  certain  fimd,  such  a  proniise  being 
5.  Co.  V.  Perry,  8  Okla.  429.  within  the  statute  of  frauds.  Wil- 
'  Kelley  v.  Mayor,  &c.  of  Brooklyn,  loughby  v.  Florence,  51  S.  Car.  462. 
[iD  (N.  Y.),  263;  see  Neiffer  v.  Ken-  Municipal  corporations  may  contract  by 
ky  Bank,  1  Head  (Tenn.),  162;  Pen-  parol  through  their  duly  authorized 
gton  V.  Taniere.  12  Q.  B.  1011;  Mad-  agents,  and  such  contracts  cannot  be 
c  o.  Graham,  2  Met.  (Ky.)  56;  ante,  changed  without  the  consent  of  the 
40.  Under  charter,  executory  con-  parties  to  be  affected  thereby.  Dun- 
ctsfornading,  &c.,  must  bein  writ-  combe  v.  Fort  Dodge,  38  Iowa,  281. 
;,    Starkey  v.  Minneapolis,  19  Minn.  The  letting  of  contracts  by  a  council 
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§784  (450).  Seal  not  Necessary;  How  concluded.  —  Modem 
decisions  have  established  the  law  to  be,  that  the  contracts  of  mu- 
nicipal corporations-  need  not  be  under  seed  unless  the  charter  or  other 
legislative  enactment  so  requires.*  The  authorized  body  of  a  mu- 
nicipal corporation  may  bind  it  by  an  ordinatwe,  which  in  favor  of 
private  persons  interested  therein  may,  if  so  intended,  operate  at  a 
contract;  ^  or  they  may  bind  it  by  a  resolution,  or  by  iwte  clothe  its 
officers,  agents,  or  committees  with  power  to  act  for  it;  and  a  con- 
tract made  by  persons  thus  appointed  by  the  corporation,  though  by 
parol  (unless  it  be  one  which  the  law  requires  to  be  in  writing),  will 
bind  it.* 

is  an  administrative  and  not  a  minis-  thorized  by  a  new  city  charter.   AnU, 

terial  £ict ;   it  may  be  done  by  order  or  §  j584.     So  where  the  revenues  of  a 

resolution,   and   docs   not   require   an  market  were,  by  ordinance,  appropri- 

oniin:incc.     Earl   v.  Bowen,   146  Cal.  ated  to  pay  municipal  bonds,  a  bter 

751;   Jersey  City  v.  Harrison,  71  N.  J.  ordinance  passed  under  a  power  gnmted 

L.  09;  aff'd  72  S.  J.  L.  185.    A  resolu-  by  a  new  charter,  diverting  the  reve- 

tion  of  a  borougli  council  authorizing  nues,  was  declared  void.     Faiende  v. 

or  aivarding  a  contract  is  merely  a  minr-  Houston,  34  Fed.  Rep.  95.   Ante,  §  5M, 

isterial  act,  and  not  a  legislative  one,  as  to  repeal,  and  chaps,  iv.  and  ix., 

and  its  advertisement  or  transcription  po^m'TTi,  as  to  extent  of  legislative  power 

in  the  ordinance  book  is  not  necessary,  over  Municipal  Corporations. 
Straub    v.    Pittsburg,    138    Pa.    356;        •  Fanning    v.    Gregoire,    16   How. 

Shaub  V.  Lancaster  Citv,  156  Fa.  362;  (U.  S.)  524;  arUe.  $  363;  Abbey  r.Bil- 

Mill  vale  Bomugh,  102  Fa.  374;    How-  lups,  35  Miss.  618;    Alton  v.  MuUedy, 

ard  V.  ()l\'phaut,  181  Fa.  191;    Seitz-  21   111.   76;    Western  Sav.  F.  Soc.  t. 

inger  v.  Tainacpia,  187  Pa.  539;   Lans-  Philadelphia,  31  Pa.  St.  175;   76.  185: 

downe  v.  Citizens,  &c.  Power  Co.,  206  Clark  r.  Washington,  12  Wheat.  (U.i) 

Pa.  188.    In  the  absence  of  a  statute  re-  40;  Hamilton  v.  Newcastle  &  D.  R.  Co.. 

quiring  a  contract  to  be  made  by  a  fornud  9  Ind.  359 ;  Ross  v.  Mad^n,  1  Ind.  281; 

ordinance  or  resolution^  it  need  not  be  Micliigan  City  v.  Leeds,  24  Ind.  App. 

exocutcil  in  that  manner,  and  when  it  271,   quoting  text;     Decatur   v.  m- 

piirix)rts  on  its  face  to  be  the  contract  Kean,    167   Ind.   249;     Loganspoit  ff. 

of  the  town  and  is  signed  by  a  person  Dykeman,  116  Ind.  15;  Jersey  (5ly». 

as  president  of  the  board  of  tnistees  Harrison,   71   N.   J.   L.  69;    aff'd  72 

and  by  one  of  the  tntstecs  and  attested  N.  J.  L.  185;  Bellmyer  v.  MarstudltowDf 

by  the  clerk  and  entered  among  the  44  Iowa,  564;    Chattanoc^  v.  Geiler. 

proce(!diii^s  of  the  board,  it  is  binding  13  Lea  (Tenn.),  612.     Where  a  eoo- 

\if)on  the  town.    Gosport  v.  Pritchard,  tract  is  accepted   unconditionally  by 

150  Ind.  400.     Where  defects  in  con^  the  resolution  of  a  city  council  the  pn>- 

tracts  with  a  city  are  irregidnrities  only,  ceedings  by  which  the  resolution  w«i 

tliird  parties  are  not  permitted  to  niisc  adopted  are  presumed  to  be  reguhr. 

(juostions    botwetm    the    city    and    its  Over  v.  Greenfield,  107  Ind.  231.   K<* 

contractors.     Fell  v.  Philadelphia,  81  essential  that  vote  of  directors  appetf 

Pa.   5S;    Philadelphia  v.  Gorgas,   180  on  the  record.     Story  Agency,  |  52, 

Pa.  296.  where  it  is  said  that,  "as  the  appoirt* 

*  Drapor  v.  Si)ringport.   104  U.  S.  ment  of  an  agent  of  a  corporatioD  nttf 

501 ;    Ilalbut  v.  Forrest  City,  34  Ark.  not  always  be  evidencea  by  wiiltfo 

216.    A  writt(?n  pmposal  by  a  town  to  vote,  it  is  now  the  settled  doctrine r 

have  work  done,  a  written  Ind  to  do  it,  at  least  in  America  —  tliat  it  may  b* 

and  a  written  accept  an  ce  of  the  bid,  inferred  and  implied  from  the  adoptioa 

held  to  cM)n<titute  toi^fether  a  sufficient  or  recognition  of  the  acts  of  the  ap"^ 

contnict.    Wiles  v.  lions,  114  Ind.  371.  by  the  corporation."    Po«<,  {  793.  -^ 

^  The  o})lii;:ition  of  a  contract,  made  when  this  is  the  case  an  action  of  •*- 

by  an  ordinance,  cannot  l>e  impaired  by  sumpsit  lies  against  such  corponUioa 

a  subsequent  ordinance,  tliough  it  be  au-  upon  an  express  or  implied  pmoii^ 
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[452).  Oontracts  made  by  Agents ;  Mode  of  Execution.  — 
Seers  or  agents  of  a  corporation,  duly  appointed,  and  acting 
e  scope  of  their  authority/  in  executing  an  instrument  in 
the  corporation  sign  their  own  names  and  affix  their  ovm 
\i  scab  are  simply  nugatory,  and  the  instrument,  according 
jght  of  modem  judicial  opinion,  is  to  be  regarded  as  the 
liract  of  tJie  corporaiion,  and  will  bind  the  corporation  and 
dividuab  executing  it,  where  the  purpose  to  act  for  the  cor- 

.    Parol  contract  by  council  Logansport  v.  Blakemore,  17  Irid.  318. 

ihysician.    Selma  v,  Mullen,  How  shown.    San  Antonio  v.  Lewis,  9 

.    See  also  Broom  C!oni.  on  Texas,  69.    In  Indianapolis  v.  Skeen,  17 

661-570;   Montgomery  Co.  Ind.  628,  it  was  Jield  that  third  persons 

{5  Ala.  237.  dealing  with  an  agent  of  the  city  ap- 

:ner  v.  United  States  Bank,  point^  by  the  council  *'to  negotiate  its 

J.  S.)  338,  it  was  urged  that  bonds  at  not  less  than  **  a  specified  rate, 

on  could  not  authorize  any  were  not  obliged  to  look  to  the  records 

one  by  an  agent  by  a  mere  of  tiie  council  for  either  his  appoint- 

)  directors,  but  omy  by  an  ment  or  his  instructions,  since  they  were 

it  under  its  corporate  seal,  not  necessarily  of  record  there;    but 

Durt  declared  that  such  a  persons  dealing  with  such  an  agent  are, 

hatever  may  have  been  its  of  course,  bound  to  ascertain  the  fact 

Tectness  as  applied  to  com-  of  his  appointment  and  the  extent  of  his 

trporations,  had  ''no  appli-  authority,  but  not  his  private  instntc- 

lodern  corporations  created  tions.    Authority  of  agent  to  negotiate 

whose  charters  contemplate  sales  of  bonds.    Cady  v.  Watertown,  18 

0  of  the  corporation  to  be  Wis.  322. 

by  a  special  body  or  board  *  "The  general  rule  is  unc|uestion- 

I.     And  the  acts  of  such  a  able  that  a  municipal  corporation  is  not 

ard,  evidenced  by  a  written  bound  by  the  unauthonzed  act  of  an 

s  completely  binding  upon  individual,  whether  an  officer  of  the 

Ltion,  and  as  complete  au-  corporation  or  a  mere  private  person, 

their  agents,  as  the  utmost  But  the  corporation  may  so  deal  vnth 

3  done  under  the  corporate  third  persons  as  to  justify  them  in  as- 

'  Story,  J.     Further,  as  to  suming  the  existence  of  an  authority 

isA,  see  ante,    §   361.     Au-  in  another  which  in  fact  has  never  been 

igent,  in  absence  of  special  given.''    Andrews,  J.,  Davies  v.  Mayor, 

may  be  given  by  parol  or  &c.  of  New  York,  93  N.  Y.  250.    This 

m  acts.    Detroit  v.  Jackson,  principle,  it  is  supposed,  would  not  be 

[ich.)  106.    See  ante,  §  361;  applicable  where  the  matter  so  dealt 

L  with  was  under  all  circumstances  lUtra 

don  in  the  organic  act  of  a  vires  the  corporate  power.     Where  a 

on  the  passage  of  every  by-  committee  was  empowered  to  contract 

r  to  enter  into  a  contract  by  for  the  erection  of  a  building  at  a  price 

,  the  ayes  and  nays  shall  be  not  to  exceed  a  specified  sum,  it  was  held 

recorded,"  prescribes  how  they  had  no  power  to  contract  for  a 
»  contract  shall  be  made  and  larger  sum,  and  that  the  person  con- 
when  directed  by  the  coun-  tracting  with  them  was  bound  to  take 

is  not  a  limitation  on  the  notice  of  the  extent  of  their  power, 

uthorized  agents  to  make  a  Turney  v.  Bridgeport,  55  Conn.  412. 

f  parol,    Inaianola  v,  Jones,  A  mayor,  authorized  by  a  city  ordi- 

*JS2;    ante,  §  540;    Baker  v.  nance  to  enter  into  a  paving  contract, 

>.  (parol  contract),  33  Iowa,  can  only  bind  the  city  to  the  extent  of 

the  authority  given  to  him.     State  v. 

;  may  be  concluded  by  ordi-  Michigan  City,  138  Ind.  455,  quoting 

tion  of  the  council  (accepting  text.     The  council  may  authorize  its 

,  without  signature  by  par-  clerk  to  sign  a  contract  for  printing. 

)le  V.  San  Francisco,  27  Cal.  Earl  v.  Bowen,  146  Cal.  754. 
ameuto  v.  Kirk,  7  Cal.  419; 
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poratioii  is  manifest  from  the  whole  paper,  and  where  there  are  no 
words  evincing  an  intention  to  assume  a  personal  liability.* 

^  Hcgents.  <S:c.  v.   Detroit,  &c.,   12  ''to  let  out  and  superintend  the  mak- 
Mich.  J'iS;   Swectzer  v.  Mead,  b  Midi,  ing"  of  a  Iiigliwa^,  is  completely  exe- 
107;     Hank    of    Metropolis    v.    Gutt-  cuted  by  the  inakinc  of  a  contract  with 
fichiick,    14    Pot.    (LI.    8.)    19;     Story  a  tliird  person  embracing  the  whole 
Agency,  §i$  134,  2(50,  276,  277;    Bank  subject  matter  of  the  vote,  and  by  the 
of  Columbia   r.   Patterson,  7  Cranch,  superintending  of  the  construction  of 
299;  Hatch  r.  Barr,  1  Oliio,  390;  Baker  the   liighway.     And   therefore,  if  the 
V.  Chambles,  4  Ci.  Circene  (Iowa),  428;  person  contracted   with  fails  to  com- 
Lyon  V.  Adamson,  7  Iowa,  «509 ;   1  Am.  plete  the  road  according  to  his  con- 
Lead.  Cas.  002 ;   Mott  v.  Hicks,  1  Cow.  tract,  this  b  a  matter  for  the  iavm  to 
(X.  Y.)  v>13,  o^34:   Blanchard  v.  Black-  deal  with,  and  the  committee  have  no 
stone,  102  Mass.  343 ;  Stanton  v.  Camp  power,  without  new  authority  from  the 
(contract  signed  individually  with  ad-  town,  to  enter  into  a  contract  with 
dition  of ''committee "), 4  Barb.  (X.Y.)  another  person  for  its  completion.    If 
274 ;    Alexandria  Mechanics'  Bank  v.  they  do  so,  and  pa^  money  in  pursuance 
Bank  of  Columbia,  5  Wheat.  (U.  S.)  thereof,  the  town  is  not  liable  to  them 
326;    Hopkins  v.  Mehaffy,  11  Sci^g.  k.  therefor.    Nor  is  it  liable  if  they  tran- 
Kawle   (Pa.),    126;    An/^ell   k.   Ames,  scend  their  power,  and  make  a  cod- 
$$  293,  295;    Gale  v.  Kahimazoo.  23  tract  for  a  more  expensive  rood  than 
Mich.  344;  Burrill  v.  Boston,  2  Clifford  they  were  authorial  to  do.     Keycs 
C.  C.  o<K).    To  justify  the  setting  aside  v.    Westford,    17    Pick.    (Mass.)  273. 
of  a  contract  made  by  an  agent  of  a  Power  of  New   England  (otnu,  laiit, 
municipal  corporation  on  the  ground  §§  41,  42;   "poft^  {l&S. 
of  fraud,  the  fraud  must  be  clearly        Power  to  a  toton  committee  "to  supe^ 
proved :     circumstantial    evidence,    if  intend  the  buildine  of  a  house  for  the 
relied  upon,  must  be  such  as  is  not  town"  was  adjudged  to  include  the 
fairly    reconcilable    with    any    other  power  to  make  the  necessary  contracts, 
theory  than  one  of  fraud  by  the  agent,  it  not  appearing  that  any  other  or 
I:^ird  V.  Mayor,  <S:c.  of  New  York,  96  special  committee   or  agent  waa  ap- 
N.  Y.  567.     Where  a  town  clothes  its  pointed  for  that  purpose,  the  court  be- 
agent,  or  its  committ^^e,  with  ^vll  potoer  mg  of  opinion  that  the  making  of  coB- 
t^)  make  a  contractj  and  it  is  acconlingly  tracts  was  essential  to  the  buildine  of 
made,  it  is  valid  and  binding,  not\vith-  the  house.    Damon  v.  Granby,  2  Bck. 
standing  there  has  been  tio  formal  ac-  (Mass.)  345;  anie,  chap.  xiii.    Maj(fritfi 
ceptance  by  a  vote,  or  even  if  it  be  after-  of  committee   must   sign  contnuL    So 
wards    rejecteii    by    the    corporation,  held,  Curtis  v.  Portland,  59  Me.  483: 
Davenport  v.  Hallowell,  10  Me.  317;  ante,  §  522,  and  note,  as  to  powers  of 
Junkins  r.  Doughty  Falls  School  Dis-  a  majority  of  committee;   post,  f  788, 
tAct,  39  Me.  220:   WilLinl  v.  Newbury-  note. 

port,  12  Pick.  (.Mass.)  227:    Kingsbury         It  has  been  held  in  Upper  Canaiit 

Quincy  School  District,  12  Met.  (Mass.)  where  work  was  done  unoer  a  contfiet 

99.  not  made  with  the  corporation,  or  apjT 

The  selectmen  bf  towns  in   Massa-  of  its  known  ofUcers,  but  merely  with 

chusetts  have  no  authoritv  to  construct  persons  assuming  to  act  as  a  duly  ap- 

a  way  and  pledge  the  credit  of  the  town  pointed    committee,    that    no  actioo 

therefor,  unless  they  are  authorized  by  would    lie    against    the    corporatioo. 

a  vote  of  the  town.  Bean  v.  Hyde  Park,  Stoneburgh  v.  Brighton,  5  Upper  Cm. 

143  Mass.  245.  I^w  J.  38.    No  action  can  be  sustained 

Where  school  directors  gave  an  au-  for  a  breach  of  duty  against  the  head 

thorizcd  bond  for  borrowed  money,  in  of  a  corporation  in  not  applying  th> 

their  individual   names,  as  school  di-  seal  to  make  a  contract  between  a  cor 

rectors,   thouirh  signe<l  and  sealed  in  poration  and   an   individual,  founded 

their  individual  names,  the  corporation,  on  a  refusal  which,  if  there  had  been  a 

and    not    the    individuals,    are    liable  previous   valid   contract.   wouW  have 

thereon.     Heidelben?   School   Dist.   v.  constituted  a  breach  of  it;    in  othff 

Horst,  62  Pa.  St.  301.  words,    there    cannot    be    a   ttntdy 

The  power  of  a  committee,  appoints!  against  the  head  of  a  corporation,  eqtnv- 

by  a  vote  of  a  town  in  Massachusetts  alent  to  a    remedy   on   the  contiact 
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§786  (453).  Same  Subject;  Illustrations.  —  A  few  cases  will  be 
referred  to  illustrating  the  ride  just  stated.  A  contract  in  relation 
to  the  survey  of  a  city,  a  subject  exclusively  appertaining  to  the 
corporation,  was  entered  into  "between  T.  Van  V.,  J.  W.,  C.  D.  C, 
a  committee  appointed  by  the  corporation  of  the  city  of  Albany  for 
that  purpose,  of  the  first  part,  and  John  R.,  Jr.,  of  the  second  part." 
The  parties  of  the  first  part  agreed  to  pay  for  the  work  to*  be  done, 
and  signed  their  individual  names  and  affixed  their  individual  seals 
to  the  agreement.  The  authority  of  the  committee  to  act  for  the 
corporation  and  to  make  the  contract  being  conceded,  it  was  ruled 
that  they  were  not  personally  liable,  and  that  it  must  be  enforced 
by  and  against  the  corporation.^  In  another  case,  a  contract  for  the 
repair  of  an  engine  house  of  a  city  was  entered  into  by  the  inspector 
of  the  fire  department  in  his  own  name,  describing  himself  as  "  G.  N.  S., 
inspector,  &c.,  of  the  first  part,"  and  signed  in  the  same  way.  It 
was,  in  fact,  made  for  and  on  account  of  the  city,  and  it  was  held 
that  the  city  was  liable  thereon,  although  its  agent  did  not  use  its 
name  in  contracting,  the  court  being  of  opinion,  however,  that  the 
contract  on'its  face  showed  it  was  made  for  the  city.' 

against  the  corporation,  had  the  con>  and    P.'s   notification.      In    1873   the 

tract  been  duly  made  so  as  to  create  a  board  passed  a  resolution  requiring  P. 

^idid  and  binding  agreement.    Fair  v.  to  go  on,  and  if  the  necessary  gravel  and 

Moore,  3  Unper  Can.  C.  P.  484.  grading  be  not  furnished,  to  furnish  the 

'  Randall  v.  Van  Vechten,  19  Johns,  same  hunself ;  whereupon  he  furnished 
(N.  Y.)  60;  compare,  however,  Fullam  the  materials  and  did  the  work.  In 
V.  Brookfield,  9  Allen  (Mass.),l,  where  1871  the  village  charter  was  so  amended 
the  court  denies  the  doctrine  of  Ran-  as  to  require  the  board  to  advertise  for 
dall  o.  Van  Vechten;  Bank  of  Colum-  proposals  for  grading  and  paving  any 
bia  V.  Patterson,  7  Cranch,  299,  and  sidewalk,  and  to  award  any  contract 
certain  dicta  in  Damon  v.  Granby,  2  therefor  to  the  lowest  biddeh  In  an 
Pick.  (Bfass.)  345.  But  the  text  states  action  by  P.  for  labor  and  materials,  in 
the  prevailing  American  rule.  See* also  pursuance  of  the  resolution,  &c.  — 
Dubois  V.  Del.  &  H.  Canal  Co.,  4  Wend,  neld,  1.  That  no  abandonment  of  the 
(N.  Y.)285;  Worrell  v.  Munn,  5  N.  Y.  contract  was  established.  2.  That  the 
229;  Ford  v,  Williams,  13  N.  Y.  577;  contract  was  not  affected  by  the  sub- 
Richardson  V.  Scott,  &c.  Co.,  22  Cal.  sequent  amendment.  3.  That  the 
150.  resolution  was  illegal,  and  no  recovery 

'  Robinson  v.  St.  Louis,  28  Mo.  488.  could  be  had  by  r.  for  the  gravel  and 

Where  the  corporate  name  of  a  village  grading,  either  upon  contract  or  upon 

was  "the  president  and  trustees  of  the  the  quarUum  meruit.    lb.    Where  A.,  B., 

viUage  of  G,''  a  contract  reciting  that  and  C,  a  committee  appointed  by  a 

it  was  made  by  the  prudent  and  trus-  meeting  of  citizens,  make  a  contract 

tees  of  the  "corporation"  of  G ,  with  D.,  signing  the  contract  as  a  com- 

held,  to  warrant  a  finding  that  the  con-  mittee,  and  affixing  their  seals  thereto, 

tract  was  made  bv  the  board  officially,  they  make  themselves  personally  liable 

Parr  v.  Greenbush,  72  N.  Y.  463.     In  under  the  contract.    The  only  effect  of 

1870  a  village  board,  without  advertis-  the  word  "committee"  is  like  that  of 

ing  for  proposals,  contracted  with  P.  to  "executor"  in  a  personal  obligation,  to 

ky  a  sidewalk  in  May,  1871 ;  the  work,  identify  the  transaction,  not  to  qualify 

however,  did  not  proceed,  owing  to  the  the  act.     Ulam  v.  Boyd,  87  Pa.  St. 

failure  ofthe  board  to  furnish  the  gravel  477. 
and  grading,  as  required  by  the  contract 
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§  787  (454).  Same  Subject;  niustration. — So,  where  on  a  sale 
of  real  property  by  a  corporation,  a  memorandum  of  the  sale  wa.s 
signed  by  the  parties,  on  which  it  was  stated  that  the  sale  was  made 
to  A.  B.,  the  purchaser,  and  that  he,  C.  1).,  **  mayor  of  the  corpora- 
tion, in  behalf  of  himself  and  the  rt^st  of  the  burgesses  and  common- 
alty of  the  borough  of  Caermarthen,  do  mutually  agree  to  perform 
and  fulfil,  on  each  of  their  parts  respectively,  the  conditions  of  die 
sale,"  and  then  came  the  signature  of  the  purchaser,  and  of  "  C.  I)., 
Mayor,"  it  was  held  that  the  agreement  was  thai  of  Oie  carparatm, 
and  not  thai  of  the  niayor  personaUy;  and  that,  consequently,  the 
mayor  could  not  sue  thereon.^ 

§  788  (455).  Action  must  be  Corporate,  not  Individual.  —  But  the 
action  or  contract  of  the  officers  of  a  public  corporation  in  their  indi- 
vidnal  capacity  is  not  binding  upon  the  corporate  body.'  For  ex- 
ample :  If  the  selectmen  of  a  town  in  New  England,  as  iiidividuaU, 
request  a  citizen  to  furnish  supplies  to  a  public  enemy,  to  prevent 
violence  to  the  town,  this  gives  no  legal  right  of  recovery  against  the 
toA^n ;  and  as  the  transaction  was  wholly  beyond  the  official  duty  of 
selectmen,  or  the  duty  of  the  town  as  a  corporation,  it  was  doubted 
whether  a  regular  vote  to  pay  the  plaintiff  would  have  been  legal 
though  it  was  admitted  that  a  voluntary  agreement  among  the  in- 
habitants to  this  effect  would  have  been  binding,  being  founded  on 
a  meritorious  consideration,  as  it  was  their  property,  and  not  that  of 
the  town,  which  was  in  danger.' 


^  Bowen  v.  Morris,  2  Taunt.  374.  their  authonty.     But  a  contract  fi^ 

The  case  of  Burrill  v.  Boston,  2  Clifford  by  one  only  ot  the  selectmen  in  his  own 

C.  C.  R.  590,  presents  also  an  instance  name,  ''for  the  selectmen/'  does  not 

in  which  it  was  considered  that  a  con-  bind  the  town,  nor  will  it  be  rendemi 

tract  signed  by  the  mayor  was  one  in-  valid  by  proof  that  another  selectmaB 

tended  to  be  made  on  behalf  of  the  cor-  authorized  liim  so  to  sign  the  contnrt, 

poration.    But  in  Providence  v.  Miller,  or  by  proof  that  such  was  the  practice 

11  R.   I.  2712.    a   contract  under  seal  in  the  town.    U  the  corporate  name  had 

between  certain  persons  of  the  first  part  been  affixed  by  one,  such  proof  migiit 

and  one  Doyle  **in  behalf  of  the  city,"  have    been    sufficient.       Andover  r. 

party  of  the  second  part,  Doyle  bemg  Grafton,  7  N.  H.  298 ;  Mason  v.  Bristol 

th(^  mayor,  and  the  contract  relating  to  10  N.  H.  36 ;  Hanover  v.  E^ton,  3  N.  E 

municipal  matters,  was  held  upon  its  38.    Powers  of  towns  in  Xew  Enf/ioMi' 

face  to  be  the  contract  of  Doyle  per-  Aw/c,  §§  41,  42;   supra,  §  785.  note, 
sonallv.  and  not  that  of  the  city.  Contracts  made  by  a  majority  of  tkt 

*  italiburton  v.  Frankford.  14  Mass.  board  of  aldermen,  without  any  offeid 

214;    Butler  v.  Cliarlestown,   7  Gray  action  of  the  city  councii.  are  not  oind- 

(Mass.).  12.  ing  upon  the  city;    so  decided  wbeie 


poratioi 

C.C.R.o\K):  ante.  §i  A2.  A  majority  of  Gray  (Mass.).  12;  see  also  Sifcesf. 
selectmen  may,  by  statute,  bind  a  town  Hatfield,  13  Gray  (Mass.),  347;  «* 
in  \ew  Hampshire  hy  ihinrwntXeu  con-  chapter  on  Corporate  Meetinj!s.  wfr; 
tract  when  acting  within  the  Hmits  of   A  contract  entered  into  by  a  boATJ  o( 
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§  789  (456).  Specialty  Contracts.  —  While  the  agent  of  a  public 
corporation,  who  by  its  vote  or  authority  contracts  for  its  use,  can- 
not bind  the  corporation  by  making  a  contract  by  deed,  yet  if  such 
agent  had  authority  to  make  the  contract,  it  is  binding  upon  the 
corporation  as  eviderwe  of  such  contract.  It  follows  that  a  contract 
of  an  agent  or  committee  of  a  town,  under  his  or  their  own  seals, 
cannot  be  declared  on,  in  covenant  or  debt,  as  the  deed  of  the  towni 
The  form  of  the  remedy  against  the  town  *  is  for  damages,  or  in  (m- 
fumpsii.  Although  in  Damon  v.  Granby  ^  it  was  left  an  open  ques- 
tion whether  a  vote  of  a  town  having  no  corporate  seal  expressly 
authorizing  an  agent  to  make  a  deed  of  land,  or  other  contract, 
under  seal,  would,  if  executed  according  to  the  power,  become  tech- 
nically the  deed  of  the  town,  no  substantial  reason  is  perceived  why 
such  an  instrument,  thus  executed,  should  not  be  treated  as  having 
all  the  attributes  and  qualities  of  a  sealed  instrument.  If  the  cor- 
poration, however,  has  a  common  seal,  which  is  the  case  with  towns 
in  many  of  the  States,  and  with  cities  generally,  and  it  is  affixed  to 
an  instrument  in  pursuance  of  the  vote  of  the  corporation,  or  by  the 
proper  officer,  such  an  instrument  is,  beyond  doubt,  technically  the 
deed  of  the  corporation^ 

§  790.  Statutory  Requirement  of  a  Previous  Appropriation.  —  A 
statutory  requirement  which  is  frequently  found  is  thai  no  contract 
shall  be  made  by  the  municipality  unless  a  previous  appropriation 
shall  /vave  been  made  for  the  purpose  of  liquidating  the  liabiUty 
created  thereby.  It  is  sometimes  also  required  that  the  comptroller 
or  other  officer  of  the  city  shall  certify  upon  the  contract  that  the 
money  has  been  appropriated  for  the  purpose  of  paying  the  obliga- 
tions incurred.     These  requirements  are  imposed  for  the  purpose 

■upervisoFB  for  and  on  behalf  of  the  should  be  binding  upon  and  be  con- 
county,  and  si^ed  by  the  chairman  sidered  as  done  by  the  mayor  and 
of  the  board,  is  the  contract  of  the  council.  Keeney  v.  Hudson,  27  N.  J.  L. 
county.  Babcock  v.  Goodrich,  47  Cal.  362 ;  anUy  §  363 ;  Providence  v.  Miller, 
488.  11  R.  I.  272. 

'  Randall  v.  Van  Vechten,  19  Johns.  '  Damon  v.  Granby,  2  Pick.  (Mass.) 

(N.  Y.)  60,  65;   Damon  v.  Granby,  2  345,  352. 

Pick.  (Mass.)  345;  compare  Fullam  v.  '  76. ;   Randall  v.  Van  Vechten,  19 

Brookfield,  9  Allen  (Mass.),  1;    Bank  Johns.  (N.  Y.)  60, 65.   But  see  FuUam  v. 

of  Columbia  v.   Patterson's  Adm'r,  7  Brookfield,  9  Allen  (Mass.),  1.    Corpo- 

Crancb,  299,   and   rule  as  stated  -by  rate  seal.    i4nte,  §§  361,  363;   Neely  v. 

Story,  J.,306;  Clark  v.  Cuckfield  Union,  Yorkville,   10  S.  Car.   141,  approving 

11  En^.  Law  and  Eq.  442;  Pennington  text.    An  agreement  in  writing  by  an 

V.  Taniere,  12  Queen's  B.  1011.    Cove-  attorney  to  refer  a  certain  cause  acted 

npnt  cannot  be  maintained  against  a  on  by  the  court  was  held  to  bind  his 

city  on  a  contract  with  the  water  com-  client.    Brooks  v.  New  Durham,  55  N. 

mianonerB  of  the  city,  although  the  H.  559. 

statute  declares  that  their  contracts 
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of  protecting  the  treasury  of  the  municipality  against  the  incuirin 
of  excessive  liabilities  or  liabilities  for  which  no  provision  is  mad^ 
They  are  mandatory;   and  if  a  contract  is  entered  into  without 
compliance  with  the  statutory  requirements,  it  is  void,  and  tha 
can  be  no  recoverj'  thereon.* 

§  791   (457).      Contracts  in  Excess  of  Oorporate  Power;  tJltn^ 
as  a  Defence.  —  The  general  principle  of  law  is  settled  beyon 

^  Garrison  v.  Chicago,  7  Biss.  (U.  S.)  council  cannot,  without  maldng  pi 

480;  Superior  v.  Norton,  63  Fed.  Rep.  vious    appropriation    as    required  I 

357 ;   Jutte  &  Foley  Co.  v.  Altoona.  94  statute,  accept  a  proposition  to  Mtt 

Fed.  Rep.  Gl ;  Johnston  v.  Philadelphia^  a  claim  for  aamages  for  land  taktn  i 

113  Feu.  Rep.  40;    Wiegel  v.  Pulaski  the  city  to  widen  a  street.    Green 

County,  61   Ark.  74;    Wallace  r.  San  Everett,  179  Mass.   147.     A  statute 

Jose,  29  Cal.  180;    San  Francisco  Gas  provision  prohibiting  any  expenditii 

Co.  V.  Brickwedel,  62  Cal.  641 ;   Smith  or  the  incurring  of  any  liability,  un 

Canal   Co.    v.    Denver,    20   Colo.    84 ;  an  appropriation  has  been  made  by  t 

Chicago  V.  Fraser,  60  III.  App.  404 ;  council  sufficient  to  meet  the  expem 

May  V.  Chicago,  222  111.  r)95,  aff'g  124  ture,  or  liability,  '*  together  with 

m.  App.  527;    Indianapolis  v.  Wann,  prior    liabilities    which    are    payi) 

144  Ind.  175;     Green  v.  Everett,  179  therefrom,"    does     not     include   m 

Mass.  147;  Webb  Granite  &  Const.  Co.  estimated  liabUUieSy  such  as  damaf 

V.    Worcester,    187   Mass.   385;     Niles  for  land  taken,  which  iiave  not  actua 

W^ater  Works  v.  Niles,  59  Mich.  311;  accrued  or  bencome  payable,  but  a 

Putnam  V.  Grand  Rapids,  58  Mich.  416;  liabilities    which    have   been   actiu 

Tennant   v.    Crocker,    85    Mich.    328;  incurred.    Webb  Granite  &  Const  ( 

Kiichli  V.  Minnesota  Brush  Electric  Co.,  v.  Worcester,  187  Mass.  385.    A  cor] 

58  Minn.  418;    Pryor  v.  Kansas  City,  ration  furnishing  water  for  the  nee 

153  Mo.  135;    Mister  v.  Kansas  City,  sary  use  of  the  city  cannot  reco' 

18  Mo.  App.  217;    Blair  v.  Lantry,  21  against  the  city  the  reasonable  pi 

Neb.   247 ;    Gut  ta  Percha  &  Rubber  for  the  use  of  the  water  in  the  abwi 

Mfg.   Co.   V.   Ogalalla,   40   Neb.    775;  of  any  definite  appropriation  as 

Kearney  v.   Downing.    59   Neb.    549;  quirea  by  the  statute.    Smith  Gamli 

Kelley  v.  Broadwell  (Neb.),  92  N.  W.  v.  Denver.  20  Colo.  84.    Where  then 

Rep.    643;     Humphreys    v.    Bayonne,  an   appropriation   for   the   cost  of 

55  N.  J.  L.  241;  Atlantic  City  Water  municipal    work,    work    which    is 

Works  Co.  V.  Read,  50  N.  J.  L.  665;  necessary  incident  to  the  construct 

Hurley  v.  Trenton,  66  N.  J.  L.  538,  may  be  paid  therefrom.     Chicago 

aff'd   67   N.  J.   L.  350;    Pullman    v.  Norton  >lilling  Co.,  196  III.  580,  al 

Mayor,  &c.  of    New  York,  49  Barb.  97  111.  App.  61.    There  can  be  non 

(N.  Y.)  57;  Williams  v.  New  York  City,  fication  of  a  contract  made  in  vioUti 

118  N.  Y.  App.  Div.  756;    Roberts  v.  of  these  statutory  requirements  wi 

Fargo,    10    N.    Dak.    230;     Jonas    v.  out   compliance    with    the   conditM 

Cincinnati,   18  Ohio,   318;    Lancaster  essential  to  a  valid  agreement  in 

V.  Miller,  58  Ohio  St.  558 ;   Findlay  v.  first  instance.    The  receipt  of  prope 

Pendleton,  62  Ohio  St.  80;  Philadelphia  and  its  use  is  not  sufficient  to^uatif 

V.  Flanigan.  47  Pa.  St.  21 ;  Erie  v.  Land  recovery     against     the     mumdpali 

on  18th  St..  176  Pa.  478;  Ilarrisburg  r.  Gutta  Percha  &  Rubber  Mfg.  Go. 

Shepler,  190Pa.  374:   Bladen  7?.  Phila-  Ogalalla,    40    Neb.    775.      Suhmqm 

delpliia,  60  Pa.  464 :  Hinkle  i».  Philadel-  appropriations  for  instalments  beooi 

phla,  2l4Pa.  120:  Mineralized  Rubber  ing  due  under  a  contract  for  «tiB 

Co.  V.  Cleburne.  22  Tex.  Civ.  App.  621 ;  liglits  for  a  term  of  years  made  l^tJ 

C/om.stock  V.  Nelsoiiville,  61   Ohio  St.  city    authorities    in    violation   of. 

288.  statute  prohibiting  contracts  for  WMO 

As  to  the  necessity  for  and  manner  no  appropriation  lias  been  nude,  « 

of  making  appropriations  for  contractus  not   operate  as  a   ratification  of  tte 

for  a  term   of  years,   sec  Toomcv  v.  contract   so  as   to   make  it  biMif 

Bridgeport,   79  Conn.   229.     The  city  Indianapolis  v.  Wann.  144  Ind.  17* 
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ersy,  that  the  agents,  oflScers,  or  even  city  council  or  gov- 
yody  of  a  municipal  corporation,  cannot  bind  the  corporation 
contract  which  is  beyond  the  scope  of  its  powers,  or  entirely 
to  the  purposes  of  the  corporation,  or  which  (not  being 
irely  autihorized)  is  against  public  policy.  This  doctrine 
lit  of  the  nature  of  such  institutions  and  rests  upon  reason* 
1  solid  grounds.  The  inhabitants  are  the  corporators;  the 
are  but  the  public  agents  of  the  corporation.*  The  duties 
irers  of  the  officers  or  public  agents  of  the  corporation  are 
3d  by  statute  or  charter,  which  all  persons  not  only  may 
ut  are  bound  to  know.  The  opposite  doctrine  would  be 
with  such  danger  and  accompanied  with  such  abuse  that 

soon  end  in  the  ruin  of  municipalities,  or  be  legislatively 
wn.  These  considerations  vindicate  both  the  reasonable- 
1  necessity  of  the  rule  that  the  corporation  is  bound  only 
agents  or  officers,  by  whom  it  can  alone  act,  if  it  acts  at  all, 
hin  the  hmits  of  the  chartered  authority  of  the  corporation." 
ory  of  the  workings  of  municipal  bodies  has  demonstrated 
^ry  nature  of  this  principle,  and  that  it  is  the  part  of  true 
and  of  judicial  duty  to  keep  the  corporate  wings  clipped 

the  lawful  standard.^  It  results  from  this  doctrine  that 
I  not  authorized  by  the  charter  or  by  other  legislative  act, 
lot  within  the  scope  of  the  powers  of  the  corporation  under 
imstances,  are  void,  and  in  actions  thereon  the  corporation 
cessfuUy  interpose  the  plea  of  vltra  vires,  setting  up  as  a 
its  own  want  of  power  under  its  charter  or  constituent 

0  enter  into  the  contract.*    In  favor  of  bona  fide  holders  of 

lit  V.  Forrest  City,  34  Ark,  authority) ;  Appeal  6f  Whelen,  108  Pa. 
•re  V.  Donaldson ville,  33  La.  St.  162.  Text  quoted  in  Bell  v.  Kirk- 
Winchester  V,  Redmond^  93  land,  102  Minn.  213,  where  the  impor- 
luoting  text;  Pugh  v.  Little  tant  distinction  between  contracts 
Ark.  75  (approving  text),  which  are  wholly  ultra  vires  because 
ordinance  authorizing  the  entirely  beyond  the  scope  of  the  cor- 
srtificates  of  indebtedness  at  porate    powers,    under    any    circum- 

1  was  held  not  admi^ible  as  stances,    and    those   which    are    ultra 
igainst  the  city.  vires  because  not  made  in  the  majiner 

approved,   Eufaula   v.   Mc-  or  form   prescribed,   although   within 

la.  588;  Fort  Wayne  v.  Lehr,  the   general    scope   of   the    corporate 

^2;    Pine  Civil  Township  v.  powers,  is  discussed  at  length, 

g.  Co.,  83  Ind.  121;  Cowdrey  *  Post,  chap,  xxxii.  §  1610,  where  tho 

If  16  Fed.  Rep.  532.  subject  of  ultra  vires  is  further  con- 

mbject  is  touched  upon  in  the  sidered ;    and  see  also  the   following 

5  portion  of  chap,  i.,  ante,  cases:    Cheeney  v,  Brookfield,  60  Mo. 

of^  construction  of  corporate  53,  citing  text ;  Marsh  v.  Fulton  County, 

Ante,  5§  237-240.     See  also  10  Wall.  676;  Thomas  v.  Richmond,  12 

'.    Lyddy  v.  Long  Island  CSty,  Wall.  349;    Bridgeport  v.  Housatonuc 

.  218  (contractor  chargeable  R.  Co.,  15  Conn.  475;  Burrill  v.  Boston, 

je  of  limitations  upon  agent's  2  Clifford  C.  C.  590;  Martin  v.  Brooklyn, 
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negotiable  securities,  the  corporation  may  be  estopped  to  avail  itself 
of  irregularities  in  the  exercise  of  power  conferred;    but  it  majr 

Hill,  541 ;  Norwich  Overseers,  &c.  v.  a  creditor  of  a  city  for  the  purpo«  of 

New  Bcriin,  &c.,  18  Johns.  (N.  Y.)  382;  setting  it  off  against.Iiis  claim  was  hdd 

Dondvan  v.  New  York,  33  N.  Y.  291 ;  lUtra  vires  and  void.    &Llt  LakeGltyT. 

8dibreclit  v.  New  Orleans,  12  La.  An.  Hollister,  118  U.  S.  256,  aflPg  a.  c.  3 

491;  Clark  v.  Des  Moines,  19  Iowa,  199,  Utah,  200;    but,  in  this  case  the  dtjf. 

209;     Loker   v.    Brookline,    13    Pick,  having  engaged  in  the  buginess  of  du' 

(Mass.)    343,    348;      Philadelphia    v.  tilling  liquors  ydihout  po^er  ao  io  do, 

Flanigan,  47  Pa.  St.  21;    Paris  Tp.  Tr.  was  held  liable  for  the  United  Statoi 

v.  Cherry,  8  Ohio  St.  5G4 :  Hague  v.  Phil-  taxes  thereon. 

adelphia,  48  Pa.  St.  527 ;    Albany  v.  In  Illinois^  it  b  held  that,  where  a 

CunlifT,  2  N.  Y.  165,  rev  g  2  Harb.  190;  municipal   corporation  enters  into  a 

Cuyler  r.  Rocliestor,  12  Wend.  (N.  Y.)  contract  which,  although  not  CTpresdy 

165;  Hodges  V.  BulTalo,  2  Denio(N.  Y.),  authorized  by  its  charter,  is  not  in 

110;    Halstead  v.  New  York.  3  N.  Y.  violation   of   the   charter  or  of  any 

430;  Martinv.  Brooklyn,  1  Hill  (N.  Y.),  statute,  and  lias  thereby  induced  tw 

541;    Boom  v.  Utica,  2  Barb.  (N.  Y.)  other  party  to  it  to  expend  money  in  the 

104;     Coniell    v.    Guilford,    1    Denio  performance  of  his  part  of  it,  the  moni- 

(N.  Y.),  510;   Boyland  v.  Mayor,  &c.,  cipal  corporation  may  be  held  liabk. 

of  New  York,  1  Sandf.  (N.  Y.)  27;  Dill  East  St.  Louis  v.  East  St.  Lotiia  Gai 

V.    Wareham,    7    Met.    (Mass.)    438;  L.  &.  C.  Co.,  98  111.  415.    iStipra,  §  772. 

Vincent  v.  Nantucket,  12  Cush.  (Mass.)  Corporation  may  defend  agunsi  nn- 

103,  105,  per  Merrick,  J.;    Stetson  v.  autnorized  contract,  although  ita  ani 

Kempton.   13  Mass.  272;    Parsons  v.  is   attached   to   it.      Leavenworth  t. 

Goshen,  11  Pick.  (Mass.)  396;    Wood  Rankin,  2  Kan.  357;  ante,  §  363. 

V.  Lynn,  1  Allen  (Mass.),  108;  Spalding  Mr.  Justice  Cauiter,  in  deliveriiigtha 

v.  Ix)well,  23  Pick.  (Mass.)  71 ;  Mitchell  opinion  in  Allegheny  Citvo.  McGunan, 

V.  Rockland,  45  Me.  496;   s.  c.  41  Me.  14  Pa.  St.  81,  expresses  the  opinion  that 

363;   Western  College  v.  Cleveland,  12  a  municipal  corporation  ma^  be  liabb 

Ohio,  375;    Tippecanoe  Co.  Com'rs  v.  for   the    contracts    ultra   vires  of  ita 

Cox,  6  Ind.  403;   Congressional  Town-  officers,  when  these  are  publicly  entered 

ship  V.  Weir,  9  Ind.  224;  Smcad  v.  In-  into  with  the  knowledge  of  tlie  people, 

dianapolis.  V.&C.  R.  Co.,  11  Ind.  104;  and  not  objected  to  until  after  Urn 

Brady  v.  New  York.  20  N.  Y.  312;  rights  of  third  persons  have  attached. 

Appleby  v.  New   York,   15  How.  Pr.  Such  a  principle  is  believed  to  be  both 

(N.  Y.)  42S:  Estop  v.  Keokuk  C!ounty,  unsafe  and  unsound;  the  only  true  and 

18  Iowa,  199.  and  cases  cited  by  Co/c,  safe  view  being  that  all  persona  are 


iporior  (  ity,  2.5  \>  is.  ()4;  Ale  Donald   the  officers  of  such  corporatic 
I".  New  York,  6S  X.  V.  2'^;  Maupin  v.    Loker  v.  Brookline,  13  Pick  (Mass.) 343. 
Franklin  Co.,  67  Mo.  327;    Driftwood    Any  liability  in  such  cases  must,  ac- 


34  N.  J.  Eq.  117;    Lay  cook  v.  Baton  upon  the  contract  to  enforce  ita  eaeen* 

Rouge,  35    La.   An.   475;    Lincoln  v,  tory  provisions.    Supra,  {  772.  Auditr 

Stockton,   75  Me.    141;    Baltimore  r.  ing  and  paying  ^rf  of  a  claim  presented 

Eschhaoh,  IS  Md.  270;    Horn  v,  Balti-  accompamed  with  a  denial  of  UabOitj 

more.  30  Md.  218:    Baltimore  r.  Mus-  for  the   residue,   does   not  estop  the 

prave,  4S  Md.  272:    Mcalcy  v.  Hagers-  corporation  from  contesting  the  rwdue, 

town.  92  Md.  741 :  Austin  v.  Cogijeshall,  even  though  it  be  upon  grounds  which 

12  R.  I.  329;    McAlecr  v.  Angcll.  19  show  the  former  allowance  to  have  been 


ex.  Civ.  App.  420;   Earh^y's  Appeal,    municipal  corporation  had  the  power  to 
103  Pa.  St.  273.  where  th'e  purchase    make,  it  is  no  defence  that  the  (Sty 
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fromathirdparty  of  a  judgment  against    ought  to  have  adopted  some  l«i  •*" 
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always  show  that  under  no  circumstances  had  the  corporation  power 
to  make'  a  contract  of  the  character  in  question.  This  subject  has 
been  already  referred  to  and  is  considered  in  another  chapter.*  The 
mere  fact,  however,  that  a  city,  in  making  a  contract  for  a  public 
improvement  within  its  corporate  powers,  promises  to  make  pay- 
ment in  negotiable  bonds,  which  it  has  no  power  to  issue,  does  not 
make  the  entire  contract  ultra  vires;  and  therefore  if  work  be  done 
under  such  contract  the  city  will  be  liable  therefor.^ 

pensive  means  of  accomplishing  the  having  in  the  contract  agreed  to  make 

purpose  in  view.    Livingston  v.  Pippin,  payment  for  the  work  in  negotiable  city 

31  Ala.  542.  bonds  payable  at  a  future  day,  it  was 

The  case  of  State  v.  Buffalo,  2  Hill  objected  that,  since  no  express  power 
(N.  Y.),  434,  determines  an  interesting  was  given  to  issue  bonds  for  this  pur- 
point.  Anns  belonging  to  the  State  pose,  the  whole  contract  tvas  therefore  inn 
were  loaned  to  the  city  authorities  to  operative  and  void;  and  the  lower  court 
suppress  disorderly  assemblages.  The  so  decided,  and  its  ruling  was  supposed 
keeper  of  the  arsenal  had  no  right  to  to  be  supported  by  the  cases  of  Tensas 
make  the  loan,  but  it  was  made  in  good  Parish  Police  Jury  v.  Britton,  15  Wall, 
faith,  and  the  bond  of  the  city  taken  for  (U.  S.)  566;  and  Memphis  v,  Ray,  19 
their  return  on  demand.  The  city  being  Wall.  (U.S.)  468.  (See  ante,  §§278-290.) 
sued  on  this  bond  made  the  point  that  But  the  Supreme  Court  held  otherwise, 
it  was  void  for  illegality ;  but  the  court  and  in  giving  its  judgment  on  this  pointy 
regarded  it  rather  as  a  bona  fide  excess  Mr.  Justice  Strong  observed :  ''In  the 
of  authority  simply,  and  held  that  view  which  we  shall  take  of  the  present 
though  the  loan  w^  unauthorized,  the  case,  it  is  perhaps  not  necessarjr  to  in- 
State  might  waive  the  tort  committed  quire  whether  those  cases  justify  the 
on  the  property  and  seek  a  remedy  upon  court's  conclusion ;  for  if  it  were  con- 
the  bond.    See  infra,  §  792,  and  note,  ceded   tliat   the   city   had   no   lawful 

The  power  of  State  building  commis-  authority  to  issue  the  bonds  described 
rionerB  to  dischai^e  at  their  discretion  in  the  ordinance  and  mentioned  in  tiie 
the  building  supenntendent  whom  they  contract,  it  does  not  follow  that  tlie 
employ  is  vested  in  them  for  the  public  contract  was  wholly  illegal  and  void,  or 
benefit,  and  they  cannot  be  divested  of  that  the  plaintiffs  have  no  rights  under 
that  power  bv  any  contract  entered  into  it.  They  are  not  suing  upon  the  bonds, 
by  tnem  with  the  person  so  employed,  and  it  is  not  necessary  to  their  success 
where  such  contract  is  not  ratified  bv  that  they  should  assert  the  validity  of 
the  legislature.  If  the  legislature,  with  those  instruments.  It  is  enough  for 
fun  knowledge  of  the  contract  entered  them  that  the  city  council  have  power 
into  by  the  commissioners  with  the  to  enter  into  a  contract  for  the  improve- 
plaintin,  and  of  all  the  facts  relating  ment  of  the  sidewalks ;  that  such  a  con- 
thereto,  recognizes  and  acts  upon  it,  tract  was  made  with  them ;  that  under 
making  appropriations  to  complete  the  it  they  have  proceeded  to  furnish 
building  m  question  upon  its  assumed  materials  and  do  work,  as  well  as  to 
validity,  that  will  constitute  a  ratiflca-  assume  liabilities;  that  tlie  city  has 
Hon  of  the  contract;  but  such  ratifica-  received  and  now  enjoys  the  benefit  of 
tion  can  be  shown  only  by  some  action  what  thev  have  done  and  furnished ; 
of  both  houses  by  statute  or  resolution,  that  for  these  things  the  city  promised 
Shipman  v.  State,  43  Wis.  381.  See  to  pay;  and  that  after  lia\ing  received 
Index,  CuraHve  Acts,  the  benefit  of  the  contract  the  city  has 

*  Ante,  S  323;  infra j  J§  870  et  sea.  broken  it.  It  matters  not  that  the  pro m- 
Ifoore  V.  New  York,  73  N.  Y.  238,  ise  was  to  pay  in  a  manner  not  author- 
approvinff  text.  See  chapter  on  ized  by  law.  If  pajrments  cannot  be 
itunicipJ  Bonds.     Index,  Ultra  Vires,  made  m  bonds  because  their  issue  is 

•  mtchcock  v.  Galveston,  96  U.  S.  ultra  vires,  it  would  be  sanctioning  rank 
341.  In  this  case  the  city  made  a  con-  injustice  to  hold  that  payment  need 
tract  with  the  plaintiffs  to  pave  streets,  not  be  made  at  all.  Such  is  not  the  law. 
It  had  the  power  to  make  a  valid  con-  The  contract  between  the  parties  is  in 
tract  for  tnis  purpose;    but  the  city  force  so  far  as  it  is  lawful.    There  may 
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§  792  (458).  Oontracts  Ultra  Vires  or  Invalid.  — Agreeably  to  the 
foregoing  principles,  a  corporation  cannot  maintain  an  action  on 
a  bond  or  a  contract  which  is  invalid,  as  where  a  city,  without  au- 
thority, loaned  its  bonds  to  a  private  company,  and  took  from  it  a 
penal  bond,  conditioned  for  the  faithful  application  of  the  city  bonds 
to  payment  for  works  which  the  city  had  no  power  to  construct  or 
assist  in  constructing,'  The  remedy  in  such  case  must  be  in  some 
other  form  than  in  an  action  to  enforce  the  contract.  So,  a  contracl 
by  a  city  to  waive  its  right  to  go  on  with  the  laying  out  of  a  street  or 
not,  as  it  might  choose,  is,  it  seems,  against  pMic  policy,  and  it  is 
void  if  it  amounts  to  a  surrender  of  its  legislative  discretion.'   So, 

be  a  difference  between  the  case  of  an  Bank  v.  North.  4  Johns.  (S.  Y.)  Ch. 

cnf^agcment  made  by  a  corporation  to  373."    Tiiis  case  is  approved  and  the 

do  an  act  expressly  proliibited  by  its  principle  followed  and  applied  in  Hou.^ 

cliarter,  or  some  other  law,  and  a  case  ton  &  T.  C.  R.  Co.  r.  Tfxas.  177  U.S. 

of  where  legislative  power  to  do  tlie  act  66,  91.    But  qwrre  as  to  the  liability  in 

has  not  been  granted.    Such  a  distinc-  such  ca?*o  being  oh  the  contrad.    See 

tion  is  asserted  in  some  decisions.    But  aw/c,  §§  237-239,  772;  ]wst,  $  793,  note, 

the  present  is  not  a  case  in  whicli  the  A  charter  provision  that  after  a  pare- 

issue  of  the  bonds  was  prohibited  by  ment  has  been  laid  at  the  expense  of 

any  statute.     At  most,  the  issue  was  the  abutter,  "  the  city  shall  take  chuge 

unauthorized;    at  most,  there  was  a  of  and  keep  the  same  in  repair,  without 

defect  of  power.    The  promise  to  give  further  assessment,"  is  not  a  eontrari 

bonds  to  the  plaintitTs  in  payment  of  exempting  the  oiimer«  from  future  assesir 

wliat  they  uniJertook  to  do  was,  there-  ments.     State  v.  Newark,  37  N.  J.  L- 

fore,  at  farthest,  only  ultra  vires;  and  415,  rev'g  s.  c.  35  N.  J.  L.  168. 
in  such  a  case,  though  specific  perform-        *  Montgomery  v.  Montgomery  AW. 

ance  of  an  engagement  to  do  a  thing  Plank  Road  Co.,  31  Ala.  76.    ^  Wet- 

transgressive  of   its    corporate   power  umpka  v.   Winter,  29  Ala.  651;  Hil- 

may  not  be  enforced,  the  corporation  stead  v.  New  York,  3  N.  Y.  430;  8.C.5 

can  be  held  liable  on  its  contract.    Hav-  Barb.  218;    Bridgeport  v.  Hoiuatoouc 

ing  received  benefits  at  the  expense  of  R.  Co.,  15  Conn.  475.    But  see  State  r. 

the  other  contracting  party,  it  cannot  Buffalo,  2  Hill  (N.  Y.),  434,  cited  w^ 

object  that  it  was  not  empowered  to  in  note  to  §  791.     Where  a  city  h**"** 

])erform  what  it  promised  in  return,  in  without  proper    authority  guaranteed 

tiie  mo.ie  in  wliich  it  promised  to  per-  the  payment  of  railroad  bonds  wfaiek 

form.     This  was  directly  ruled  in  the  were  secured  by  a  trust  deed,  and  b^ 

State    Baard    of    Agriculture    v.    The  come  the  owner  of  the  bonds  from  bnr- 

Citzens'  Street   Railway  Co.,  47  Ind.  ing  paid  them  at  maturity,  it  waa  held. 

407.    There  it  was  held  that 'although  that,  while  the  city  might  have  w^ 

tliere  may  be  a  defect  of  power  in  a  cor-  cessfuUy  contested  ita  liability  on  the 

poration  to  make  a  contract,  yet  if  a  bonds,  yet  the   want   of  authority  to 

contract  made  by  it  is  not  in  violation  guarantee  the  bonds  did  not  affect  the 

of  its  charter,  or  of  any  statute  pro-  lien  created  by  the  deed  in  its  ^•'^"[■J 

hibiting  it,  and  the  corporation  lias  by  against  other  creditors  of  the  raflrajd 

its  promise  induced  a  party  reh-ing  on  company.    Hay  v.  .Alexandria  4  W".  B. 

the  promise  and  in  execution  of  the  con-  Co.,  20  Fed.  Riep.  15.     Infra.  }  8H. « 

tract  to  expend  money,  and  perform  to  suretysliip.  ^ 

his   part   thereof,    the    corporation    is        *  Martin  r.  Brooklyn.  1  Hill  (^••'' 

liable  on  the  cnniract.'     See  also  sub-  545:   ante,  j|  245.     .Xs  to  p«Wif  pw* 

stantiallv  to  tlie  same  effect.  Allegheny  see  Ohio  Life  Ins.  &  T.  Co.  v.  Merrtafl|» 

City  V.  MrClurkan.  14  Pa.  St.  81:  and,  Ins.  &  T.  Co.,  11  Humph.  (TeM)^ 

more  or  loss  in  point,  Maher  i».  Chicago,  ante,  chap,  xvi.;    Indianapolis  r.  iw- 

38  111.  206:    Oneida  Bank  u.  Ontario  anaix)lis  Gas  L.  A  C.  Co..  66  fnd  W, 

Bank,  21  N.  Y.    11)0:    Argenti  v.  San  citing  text.    Index,  Pawer» and J>^ 
Francisco,    IG   Cal.   255:    Silver   I^ko        Corrupt  agreemenU  wUh  aUermm,^ 
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i  promise  to  pay  a  public  corporation,  or  its  agents,  a  premium  for 
loing  their  dviy  is  illegal  and  void;  and  a  contract  will  not  be  sus- 
tained which  tends  to  restrain  or  control  the  unbiased  judgment  of 
public  oflBcers.  But  a  promise  by  individiuUs  to  pay  a  portion  of  the 
expenses  of  public  improvements  does  not  necessarily  fall  within  this 
3rinciple,  and  such  a  promise  is  not  void  as  being  against  public 
jolicy ;  and  if  the  promisors  have  a  peculiar  and  local  interest  in 
he  improvement,  their  promise  is  not  void  for  want  of  considera- 
ion,  and  may  be  enforced  against  them.^  So,  on  the  other  hand,  a 
larty  making  with  a  city  a  contract  which  is  uUra  vires  is  not  estopped^ 
when  sued  thereon  by  the  cprporation  for  damages,  to  set  up  its  want 
\t  authority  to  make  it.^ 

ofluence  them  to  aparticular  course  in  moved  the  county  court-house  from 

he  discharge  of  omcial  duties,  are,  of  the  public  square,  and  were  building 

ourse,  void,  no  matter  to  whom  exe-  a  new  court-house   elsewhere,   would 

uted.    Cook  v.  Shipman,  24  111.  614.  remove  it  back  to  said  square,  which 

Contracts    with    municipal    officers,  offer  was  accepted  by  said  commission- 

Inie,  §§  522,  541,  772.  ers,  who  entered  on  their  records  an 

*  Townsend  v.  Hoyle,  20  Conn.   1.  order  for  such  relocation,  was  not  void 

Ills  case  holds  that  a  promise  by  the  as  against  public  policy',  though  the 

bfendants  to  pay  the  city  the  expense  commissioners  were  not  expressly  au- 

f  laying  a  certam  street  was  binding;  thorized   by   statute  to   receive  such 

nd    Eusworth,   J.,    in    delivering   the  donations.     Stilson  v.  Lawrence  Co., 

pinion,  said:    "We  cannot  assent  to  52  Ind.  213;  State  v.  Johnson's  Admr., 

be  proposition  that  a  promise  by  indi-  52  Ind.  197;  ppst^  1 1032. 
iduals  to  pay  a  part  of  the  expenses  of        ^  Montgomerv  v.  Montgome^  &  W. 

ublic  improvements,  ordered  by  pub-  PI.  R.  Co.,  31  Ala.  76;  Penn.,  D.  &  M. 

c  authonty,  is,  of  course,  illegal  and  Steam  Nav.  Co.  v.  Dandridge,  8  Gill  & 

Old.    The  amount  or  cost  may  prop-  J.   (Md.)  248;    Hodges  v.  Buffalo,  2 

rly  enough  enter  into  the  question  of  Denio  (N.  Y.),  110.    If  a  corporation 

zpediency  or  necessity.     Ii  made  in  has  received  money  in  advance  on  a 

ne  way  or  in  one  place,  it  will  be  much  contract  void  on  account  of  want  of 

etter  for  the  public,  though  more  ex-  authority  to  make  it,  and  afterwards 

ensive;  but  individuals  specially  ben-  refuses  to  fulfil  the  contract,  the  party 

fited  stand  ready,  by  giving  their  land,  advancing  the  money  may,   without 

heir  money,  or  their  labor,  to  meet  the  demand,  recover  it  back  in  an  action 

xtra  expense.    Will  these  promises  be  for  money  had  and  received.     Dill  v. 

r<Hd,  as  being  without  consideration  or  Wareham,  1  Met.  (Mass.)  438.    In  tliis 

Lgainst  public  policy?    We  think  not.''  case  the  corporate  defendant  under- 

\0b  chapter  on  Streets,  post;    Spring-  took,  without  authority,  to  transfer  to. 

iAd  V.  Harris,  107  Mass.  532.    An  ar-  the  plaintiff  the  riglit  of  taking  oysters 

rBDg^ement  or  combination  among  the  witmn  its  limits;  contract  held  wholly 

parties  applying,  whereby  a  few  indi-  void.    See  also  McCracken  v.  San  Fran- 

viduals,  o^irous  of  causing  paving  and  cisco,  16  Cal.  591;   infra,  §§  793,  794; 

KCidinff  to  be  done,  procured  the  signa-  compare  Hcrzo  v.  San  Francisco,  33 

iuns  0/  others  to  Oie  application  by  pay-  Cal.  134.   The  contract  of  agents  within 

ingihemaocmsideration  therefor,  directly  the  scope  of  corporate  power  may  be 

<^  indirectly,  is  a  fraud  in  law  and  con-  ratified,  or  a  contract  implied  from  the 

txaiy  to  public    policy.      Howard   v.  enjoyment  of  the  benefit  of  the  con- 

Fint  Indep.  Church,  18  Md.  451.     If  sideration.     San  Francisco  Gas  Co.  v. 

ciBBeutory,  such  an  agreement  cannot  San  Francisco,  9  Cal.  453,  opinion  of 

be  enforced.*    Maguire  v.  Smock,  42  Ind.  Field,  J. ;  Backman  v.  Charlestown,  42 

1.     A  written  promise  to  pay  into  the  N.  H.  125;   see  Bissell  v.  Michigan  S. 

Dounty   treasury    a    certain    sum    of  &  N.  I.  R.  Co.,  22  N.  Y.  258;    post, 

tnoney,  upon  the  condition  that  the  §§  lbIO-1615. 
nmnty  commiarionerB,   who   had   re- 
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§  793  (459).  Implied  Oontracta.  —  The  present  state  of  the  au- 
thorities clearly  justifies  the  opinion  of  Chancellor  Kent,  that  co^ 
porations  may  be  bound  by  implied  contracts  within  the  scope  of 
their  powers,  to  be  deduced  by  inference  from  authorized  corporate 
acts,  without  either  a  vote,  or  deed,  or  writing.*    This  doctrine  is 

*  2  Kent  Com.  291 ;  Bank  of  Colum-  citing  text;    Lines  v.  Otego,  91  N.  Y. 
bia  V.  Patterson,  7  Cranch,  299  (a  lead-  Supp.  785;   San  Antonio  r.  French,  80 
ing  American  case);    Mott  v.  Hicks,  1  Tex.  o75;    Rowell  v.  School  District. 
Cow.  (N.  Y.)513:  Dunn  v.  St.  Andrews  59    Vt.    658;     Hard^vick    v.   Wdcott 
Church  Rector,  14  Jolms.  (N.  Y.)  118;  School  Dist..  78  Vt.  23.     Further  «e 
Bank  of  U.  S.  v.  Dandridge,  12  Wheat.  Index,    Asaumptfit;    Contracts;    Ultra 
(U.  S.)  64;  Perkins  v.  Wash.  Ins.  Co.,  4  TiVcs;    supra,    §    784;    Broom,   Com- 
Cow.  (N.  Y.)  645;  Davenport  i?.  Peoria  mentaries    on    Com.    Law,    561-570, 
M.  &  F.  Insurance  Co.,  17  Iowa,  276,  where  the  En^lbh  cases  are  collected, 
and  cases  cited  by  Cole,  J.;   American  The  reader  will  be  interested  in  the 
Insurance  Co.  v.  Oakley,  9  Paige  (N.  Y.),  letter  of  Mr.  Justice  Story  to  Mr.  Justice 
496;    Magill  v.  Kaufiman,  4  Serg.  &  Coleridge  on  the  subject  of  corporate 
Rawle    (Pa.),    317;    Randall    v.    Van  liability  for  the  parol  contracts,  intra 
Vecht^n,  19  Johns.  (N.  Y.)  60:  Wayne  vires,  of  the  authorized  agents  of  the 
County  V.  Detroit.  17  Mich.  390 :  Lesley  corporation.    2  Story's  Life  and  Letten. 
V.  White,  1  Speers  (S.  Car.)  Law,  31;  335.  337.    He  there  adds,  what  is  now 
Canaan  v.  Derush,  47  N.  H.  211;  Leb-  settled  law,  "that  all  duties  imposed 
anon    v.   Heath,  /6.   353;    Adams  v.  upon  a  corporation  by  law,  and  all 
Farnsworth,    15    Gray    (Mass.),    423;  services  performed  at  its  request,  raise 
Shrewsbury  V.  Brown,  25  vt.  197;  Gas-  implied  promises  binding  on  the  co^ 
sett  V.  Andover,  76.  342;    Peterson  v,  poration,  if,  of  course,  no  statute  be 
Mayor.  Ac,  of  New  York,  17  N.  Y.  449,  thereby  infringed."    lb. 
453;    Dnnforth  v.  Schoharie  Turnpike        Illinois    Doctrine.      While    it    has 
Co.,  12  Johns.  (N.  Y.)  227;   Angell  &  been  freauently  decided  that  where  a 
Ames,  §  237 ;  Maher  v.  Cliicago,  38  III.  municipal  corporation  has  received  the 
266;    Frankfort  Bridge  Co.  v.  Frank-  benefit  of  labor  or  materials  without 
fort,  18  B.  Mon.  (Ky.)  41;    Brj'an  v.  any  spedal  contract  to  pay  for  them. 
Page,  51  Tex.  532;    State  Board  v.  the  law  implies  a  promise  to  pa^  for 
Aberdeen,    56    Miss.    518,    approving  what  has  been  received  and  enjowd 
text;   Taylor  v,  Lambert ville,  43  N.  J.  by  the  corporation,  tliis  doctrine  lai 
Eq.  107  (for  brief  statement  of  facts  been  confined  to  instances  where  the 
of  this  case,  see  §  819,  note);   Brush  corporation  fuis  had  the  power  to  con- 
El.,  &c.  Co.  V.  Montgomery,  114  Ala.  tract  in  a  proper  manner  for  the  labor 
433,  quoting  text ;   Brown  v.  Board  of  and  material  thus  received,  althomli 
Education  of  Pomona,   103  Cal.  531,  it  may  not  have  followed  the  proper 
quoting  text ;   Michigan  City  v.  Leeds,  manner.    Maher  v.  Cliicago,  38  III.  266; 
24  Ind.  App.  271,  citing  t€xt;  Bodewig  Badger  v.  Inlet  Drainage  Co.,  141  HI. 
V.  Port  Huron,  141  Mich.  564;  Centnd  540;    East  St.  Louis  v.  East  St  Low 
Bitulithic  Pav.  Co.  v.  Mt.  Qemens,  143  Gas,  Ac.  Co.,  98  111..  415;  Harvey  ft 
Midi.  259;   Taylor  v.  Lambertville,  43  Wilson,  78  III.  App.  544;   Keith  v.  fti 
N.  J.  Eq.  107,  citing  text;  Wentink  v.  Quoin,  89  III.  App.  36.    In  other  caw 
Passaic  County,  66  N.  J.  L.  65,  citing  where  labor  or  materials  haw  been 
text;    Davies  v.  Mayor,  &c.  of  New  furnished  to  a  municipal  corporation 
York,  83  N.  Y.  207 ;  fl.  c.  93  N.  Y.  250;  in  a  manner  not  authorized  and  wheit 
Albany  City  Nat.  Bank  v.  Albany,  92  the  municipality  has  had  the  power  io 
N.   Y.    303 ;     Fleming   v.    Suspension  contract  for  the  same  in  a  diffefent 
Bridge,  92  N.Y.  308;  Poillonf.  Brook-  manner,    the   municipality   has  ben 
IjTi,  101  N.  Y.  132;    Kramratli  v.  Al-  held  upon  the  same  doctrine  of  estoppd. 


J\.  Y.  Ill,  atT'd  71   Hun  (N.  Y.),  66;  nicipal  otticers  wnicn  may  nave  imiuvx« 

Kent  V.  North  Tarrj-town,  50  N.  Y.  the  action  of  the  ad\-erse  party,  and 

App.  Div.  502;  North  Kiver  El.  Co.  v.  when  it  would  be  inequitable  to  p«tnn 

New  York,  48   N.  Y.  App.  Div.    14,  the  corporation  to  stulUfy  lUS!  t7 
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applicable  equally  to  public  and  private  corporations,  but  in  apply- 
ing it,  however,  care  must  be  taken  not  to  violate  other  principles 
of  law.*  Thus  it  is  obvious  that  an  implied  promise  cannot  be  raised 
against  a  corporation,  where  by  its  charter  it  can  only  contract  in 
a  prescribed  way,  except  it  be  a  promise  for  money  received  or 
property  appropriated  under  the  contract.^  So,  where  the  corporation 
orders  local  street  improvements  to  be  made,  for  which  the  abutters 
are  the  parties  ultimately  liable,  and  which  by  the  charter  must  be 
made  in  a  prescribed  mode,  if  made  without  any  contract  or  a  valid 

retracting  what  its  officers  have  done,  Pick.  (Mass.)  343;  Jones  v.  Lancaster, 
may  work  an  estoppel.  Sexton  v.  4  Pick.  (Mass.)  149;  Wood  v.  Water- 
Chicago,  107  111.  323;  Chicago  v.  Sex-  ville,  5  Mass.  294. 
ton,  115  111.  230.  But  the  decisions  are  A  contract  was  implied  on  the  part 
all  grounded  upon  the  same  doctrine  of  a  city,  which  w^as  bound  to  support 
of  estoppel  as  tneir  foundation,  and  in  its  paupers,  and  which  had  refused  to 
each  wiu  be  found,  in  addition  to  the  pay  a  person  who  had  furnished  a  pau- 
element  of  a  misleading  of  the  one  per  with  necessaries.  Seagraves  v. 
party  bv  some  act  of  an  officer  of  the  Alton,  13  Ul.  371.  Here  it  will  be 
other,  the  further  element  of  a  benefit  noticed  that  there  was  an  express  re- 
received  and  enjoyed  by  the  coipora-  fusal  on  the  part  of  the  city  to  support 
tion.  Where,  therefore,  there  is  no  the  pauper,  and  yet  a  promise  was  imr- 
showing  that  the  city  received  any  plied.  This  implication  is  a  pure  fiction 
benefit,  it  is  not  liable  to  respond  on  a  to  support  what  the  court  regarded  as 
quantum  meruit;  and  where  a  side-  a  just  claim.  A  contract  made  by  one 
walk  has  been  oidered  to  be  built  with-  member  of  a  committee  or  county 
out  the  authority  of  the  city  but  board  for  services  which  are  authorized 
through  the  mistake  of  one  of  the  city's  to  be  obtained  is  not  9bligatory  on  the 
employees,  the  city  is  not  liable  where  municipality.  The  power  is  vested  in 
it  10  not  shown  that  it  required  any  the  whole  body,  and  no  one  member 
sidewalk  where  it  was  placecf.  Chicago  can  bind  the  corporation.  Bentley  v. 
V.  Beck  Lumber  Co.,  93  HI.  App.  70.       Chicago  Com'rs,  25  Minn.  259. 

*  Peterson  v.  Mayor,  Ac.  of  New  "  McSpedon  v.  Mayor  of  New  York, 
York,  17  N.  Y.  449,  453;  Poultney  v.  7  Bosw.  (N.  Y.)  601 ;  McCracken  v.  San 
Wells,  1  Aiken  (Vt.),  180.  Where  a  Francisco,  16  Cal.  591;  Pimental  v.  San 
city  contracted  with  a  railroad  com-  Francisco,  21  Cal.  3.51;  Dickinson  v. 
pany  to  do  certain  work,  and  the  com-  Poughkeepsie,  75  N.  Y.  65;  Richard- 
pany  employed  persons  to  do  it,  there  son  v.  County  of  Grant,  27  Fed.  Rep. 
18  no  impli^  contract  on  the  part  of  495;  Denver  v.  FFindry,  40  Colo.  42; 
the  city  to  pay  them,  although  the  city  90  Pac.  R^p.  102S;  Jersey  City  Supply 
saw  tliem  at  work.  Alton  v.  Mulledv,  Co.  v.  Jersey  City,  71  N.  J.  L.  631 ; 
21  lU.  76.  When  contracts  can  only  Agawam  Nat4  Bank  v.  South  Hadlcy, 
be  proved  by  the  record ;  and  when  128  Mass.  503 ;  Kansas  City  Sewer  Pipe 
there  is  no  implication  as  to  contracts;  Co.  v.  Thompson,  120  Mo.  218;  Braay 
and  when  they  must  appear  by  the  v.  Mayor,  &c.  of  New  York,  20  N.  Y. 
reoords  of  the  corporate  proceedings.  312;  Donovan  v.  Mayor,  &c.  of  New 
See  Crump  v.  Colfax  Co.  Supervisors,  York,  33  N.  Y.  291;  McDonald  v. 
52    Miss.    107;     Huntington    County   Mayor,  &c.  of  New  York,  68  N.  Y.  23 ; 

Com'rev.  Boyle,  9  Ind.  296;   Warwick   Parr    v.    Greenbush,    72   N.  Y.    463: 

?.  Butterworth,  17  Ind.  129;  St.  Ix)uis   Smith  v.   Newbuigh,   77  N.   Y.    130; 

V,  Qdand,  4  Mo.  84 ;  Alton  v.  MuUedy,    Lyddy  v.  Long  Island  City,  104  N.  Y. 

21  Dl.  76;    San  Antonio  v,  Gould,  34   218;    Kramrath  v.  Albany,  127  N.  Y. 

Tex.  76;  People  v.  Fulton  Co.,  J4  Barb.    575 ;  Ft.  Edward  v.  Fish,  156  N.  Y.  363 ; 

(N.  Y.)56;  Bryan V.  Page,  51  Tex.  532;   Noel  v.  San  Antonio,  11  Tex.  Civ.  App. 

Cilberi  v.  New  Haven,  40  Conn.  102.    580;    Appleton  Water  Works  Co.  v. 
That  an  unauthorised  contract,  how-  Appleton,   132  Wis.  563;  113  N.  W. 

«veradvantageous,  does  not  bind  the  Rep.  44. 

tforpomtion,  see  Loker  v.  Brookline,  13 
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one,  the  doctrine  of  implied  liability  does  not  apply  in  favor  of  die 
contractor,  unless,  indeed,  the  corporation  has  collected  the  amount 
from  the  adjoining  owners  and  has  it  in  its  treasury.'  But  in 
order  to  establish  the  liability  of  the  city  upon  an  implied  con- 
tract, it  is  necessary  to  show  that  the  work  was  done  or  the  services 
rendered  under  such  circumstances  as  to  raise  an  implication  of 
a  promise  by  some  person  duly  authorized  to  represent  the  muni- 
cipality. A  municipal  corporation  does  not  become  liable  for  work 
and  labor  performed  or  services  rendered  by  a  mere  volvnteer  with- 
out any  request,  either  express  or  implied.' 

*  Ar^enti  v.  San  Francisco,  16  Cal.  Ck).,  47  Ind.  407.  See  on  this  point  and 
255,  opinion  of  Field.  C.  J.  See  also  as  to  this  case,  supra,  {  791,  note. 
Green  River  A8i>hait  Co.  v.  St.  Louis,  '  Jeffersonville  v.  Ferryboat,  35  bxL 
188  Mo.  576.  As  to  the  liability  of  a  19;  Baltimore  v.  Poultney,  25  Md.  18: 
city  when  the  contract  is.  by  its  terms  Lydecker  v.  Nyack,  6  N.  V.  App.  Div. 
or  by  statute,  payable  from  the  pro-  90 ;  Hauehwout  v.  Mayor,  Ac.  of  New 
ceeds  of  an  assessment,  see  post,  §  827.  York,  2  Keyes  (N.  Y.),  419;  Dolloflf  r. 
Where  a  contractor  has  entered  into  Ayer,  162  Mass.  569.  "No  person  can 
a  contract  in  good  faith,  relying  upon  make  himself  a  creditor  of  another  bv 
the  regularity  of  the  proceedings  of  the  voluntarily  discharging  a  duty  which 
conmion  council,  the  city,  having  re-  belongs  to  that  other."  Strong,  J.,  in 
ceived  the  benefit  of  the  performance,  Salsbury  v.  Philadelphia,  44  Pa.  bt9D3. 
is  estopped  from  qucstionmg  tiie  regu-  In  Seibrecht  v.  New  Orleans,  12  La.  An. 
larity  in  that  regani.  Moore  v.  New  491,  car|3ets  were  furnished  for  certain 
York,  73  N.  Y.  238.  If  the  members  of  corporation  courts,  by  order  of  the 
the  common  council  of  a  city,  in  passing  clerks  or  judges,  but  without  any  au- 
an  ordinance  and  letting  a  contract  for  thority  of  the  conmion  council,  and 
the  improvement  of  a  street,  act  in  were  worn  out  before  the  plaintiff  pre- 
good  faith,  under  a  misapprehension,  scnted  his  bill.  It  was  contended  that 
they  and  the  contractor,  as  well  as  the  the  city  was  liable  ex  eequo  et  bono, 
adjacent  owner  of  real  estate,  believing  haWng  used  and  not  returned  the  ca^ 
the  street  to  be  within  the  corporate  pets;  but  it  did  not  appear  that  the 
limits  of  the  city,  the  contractor  Iiaving  council  knew  that  they  had  been  par- 
like  knowledge  with  the  members  of  cliased  for  the  city  and  were  beini 
the  council,  they  cannot  be  held  liable  used  in  its  buildings.  The  court  denied 
for  the  cost  of  such  improvement,  the  liability,  saying  that  *'the  only  aafe 
thougli  the  place  where  the  same  is  rule  is  to  hold  that  the  city  cannot  be 
made  is  not  witliin  the  corporate  limits,  bound  for  any  contract  made  irithont 
Newman  v.  Sylvester.  42  Ind.  106.  its  authorizaition,  expressed  by  a  nao- 

It  is  the  general  doctrine  that  corpo-  lution  of  the  common  council.     Wheie 

rations  possess  the  powers  expressly  goods  have  been  requisitioned  l^  one 

conferred  by  law,  and  such    implied  employee  of  a  mumcipal  corporatioo. 

powers  as  are  necessary  to  enable  them  ana    accepted    by    another  employee 

to  exercise  the  powers  expressly  gran  te<i.  without  authority,  and  ha\*e  been  lied 

and  no  others :  yet.  although  there  may  by  the  corporation,  but  it  is  not  shown 

be  a  defect  of  power  in  a  corporation  that  the  hoard  having  control  of  the  waA' 

to  make  a  contract,  if  a  contract  made  had  any  knowledge  of  sxi^h  accejptance 

by  it  is  not  in  \'iolation  of  the  charter  and  use,  no  impued  contract  will  aw 

of  the  corporation  or  any  statute  pro-  on  the  part  of  the  corporation  to  piy 

hibitinc;  it.  and  the  corporation  by  its  for  the  goods.    To  hold  otherwise  wouU 

promise  induced  a  party,  relying  upon  enable  employees  who  ha\'e  not  bed 

such  promise  and  in  execution  of  the  authorized  to  purchase  goods  for  the 

contract,  to  expend  money  and  per-  city's  use  nor  empowered  to  bind  the 

form  his  part  of  the  contract,  the  cor-  city  to  pay  for  the  same,  to  impoiea 

poration  is  liable  on  the  contract.    State  liability  on  the  city  ^lithout  the  deter 

Hoard  of  Agriculture  r.  Citizens'  St.  R.  mination  and  judgment  of  the  boaid 
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§  794  (460).  Same  Subject.  —  "The  doctrine  of  implied  muni- 
npal  liability"  says  Mr.  Chief  Justice  Field,  in  a  case  where  the 
subject  underwent  very  thorough  examination,  "applies  to  cases 
where  money  or  other  property  of  a  party  is  received  under  such 
circumstances  that  the  general  law,  independent  of  express  contract, 
imposes  the  obligation  upon  the  city  to  do  justice  with  respect  to 
the  same.  If  the  city  obtain  money  of  another  by  mistake,  or  with- 
out authority  of  law,  it  is  her  duty  to  refund  it,  —  not  from  any  con- 
tract entered  into  by  her  on  the  subject,  but  from  the  general 
obligation  to  do  justice  which  binds  all  persons,  whether  natural  or 
artificial.*  If  the  city  obtain  other  property  which  does  not  belong  to 
her,  it  is  her  duty  to  restore  it ;  or  if  used  by  her,  to  render  an  equiva- 
lent to  the  true  owner,  from  the  like  general  obligation:  the  law, 
which  always  intends  justice,  implies  a  promise.  In  reference  to 
money  or  other  property,  it  is  not  difficult  to  determine  in  any  particu- 
lar case  whether  a  liability  with  respect  to  the  same  has  attached  to 
the  city.  The  money  must  have  gone  into  her  treasury,  or  been 
appropriated  by  her ;  *  and  when  it  is  property  other  than  money, 
it  must  have  been  used  by  her,  or  be  under  her  control.  But  with 
reference  to  services  rendered,  the  case  is  different.  Their  acceptance 
must  be  evidenced  by  ordinance  [or  express  corporate  action]  to 
that  effect.  If  not  originally  authorized,  no  liability  can  attach  upon 
any  ground  of  implied  contract.  The  acceptance,  upon  which  alone 
the  obligation  to  pay  could  arise,  would,  be  wanting." 

§795  (461).  Same  Subject.  —  "Asa  general  rtiZ^,  undoubtedly, 
A  city  corporation  is  only  liable  upon  express  contracts,  authorized 

to  whom  that  function  has  been  com-  ment  must  be  made  accoiding  to  the 

mitted.       It     was     also     questioned  benefits  received.     The  law  implies  a 

vrhether  an  implied  contract  would  be  promise,  although  by  reason  of  irregu- 

BstabUshed  bv  proof  of  knowledge  on  larit^r  in  the  execution,  the  contract 

the  part  of  the  board  of  such  accept-  was  invalid.     Land  Co.  v.  Jellico,  103 

ftoce  and  use.    New  Jersey  Car  Spring  Tenn.  320,  citing  text.    See  also  Baxter 

k  Rubber  Co.  v.  Jeney  City,  64  N.  J.  L.  Springs  v.  Baxter  Springs  Light  &  P. 

S44.  Co.,  64  Kan.  591. 

*  See  Dowell  v.  Portland,  13  Oreg.  "  The  power  of  the  Massachusetts 

248.    Where  a  contract,  fair  and  reason-  towns  to  appropriate  money  b  derived 

able  in  its  teims  and  within  the  scope  wholly  from  the  statutes  (antef  {  42), 

of  the  powers  conferred  upon  the  coun-  and  when  they  are  confined  to  a  particu- 

dl,  was  known  to  the  members  of  the  lar  mode  of  creating  a  debt,  the  mode  is 

oouncfl,  who  permitted  it  to  go  un-  aliinitationofthepower.  One,  therefore, 

reednded  and  unchallenged,  and  al-  who  loans  money  to  a  town  treasurer  in 

lowed  the  other  partv  to  continue  the  a  manner  not  authorized  by  statute  Yiaa 

work  through  several  months  to  com-  no  right  of  action  against  the  town  to 

pletion  in  the  belief  that  the  contract  recover  it,  although  the  money  was  used 

was  valid,  and  with  the  unquestionable  in    paying   the    debts    of    the    town, 

result  of  large  and  permanent  advan-  Agawam  Nat.  Bank  v.  South  Hadley, 

ta^    to    the    mumcipality,    liability  128  Mass.  503. 
by  implication  of  law  and  pay- 
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by  ordinance  [or  other  due  corporate  proceedings].  The  exceptions 
relate  to  liabilities  from  the  use  of  money  or  otlier  property  which 
does  not  belong  to  her,  or  to  liabilities  springing  from  the  neglect 
of  duties  imposed  by  the  charter,  from  which  injuries  to  parties  are 
produced.  There  are  limitations  even  to  these  exceptions  in  many 
instances,  as  where  property  or  money  is  received  in  disregard  of 
positive  prohibitions ;  as,  for  example,  the  city  would  not  be  liable 
for  moneys  received  upon  the  issuance  of  bills  of  credit,  —  as  this 
would  be,  in  effect,  to  support  a  proceeding  in  direct  contravention 
of  the  inhibition  of  the  charter."  '  But  it  may  in  a  proper  case  make 
a  new  contract  purging  a  former  contract  of  its  illegality.-  Nor  is  a 
city  liable  for  money  received  for  notes  issued  by  it  to  circulate  as 
money,  in  violation  of  an  express  statute  and  the  public  policy  of  the 
State.' 

*  Per  Field,  C.  J.,  in  Ar^nti  v.  San  tions  arising  out  of  the  performance  or 

Francisco,  16  Cal.  255.    Where  statute  part  performance  of  contracts  in  excess 

provisions  enacted  to  prevent  tlic  mak-  of  corporate  power.    Further  see  Index, 

ing  of  certain  contracts  are  disregarded  Assumpsit. 

and  a  contract  made  without  observing  '  Little  Rock  v.  Merch.  Nat.  Bank, 

them,  the  contractor  cannot  recover  the  98  IT.  S.  308,  quoted  supra,  {  7^,  note, 

value  of  articles  su[^>[)licd  under  the  con-  *  Thomas  v,  Riciimond,  12  Wall.  349. 

tract  upon  an  imphed  liability ;  in  such  The  principles  upon  which  the  deciaoo 

a  case  no  liability  can  be  implied.    Mc-  rests    are    admirably    stated    in   the 

Donald  v.  New  York,  68  N.   Y.  23;  opinion  of  Mr.  Justice  Brad/cjy.  Cheeney 

commenting  on  Nelson  v.  New  York.  v.  Brookfield.  60  Mo.  53,  citing  text: 

63   N.   Y.   535;    and   Ai7e;enti   v.   San  State  Board  of  Kducation  v.  Abienleeo. 

Francisco,  16  Cal.  255,  supra.  56  Miss.  518  (approving  text):  Brown 

"The  law,"  says  an  eminent  judge,  v.  Belleville,  30  Upper  Can.  Q.  B.  373; 
"never  implies  a  promise  to  pay  unless  Wentworth  v.  Hamilton.  34  Upper  Can. 
some  duty  creates  such  an  obligation,  Q.  B.  oSo;  Brown  r.  Lindsey.  o«/ Upper 
and  more  especially  it  never  implies  a  Can.  Q.  B.  TiO!);  Parsons  r.  Monmouth, 
promise  to  do  an  act  contrary  to  duty  70  Me.  262,  approving  text.  SuprOj 
or  contrary  to  law.  Assumpsit  may  be  §  782;  post,  §  1615. 
maintained  against  a  municipal  corpo-  In  Cheeney  v.  Brookfield,  60  Ma  53. 
ration  in  certain  cases  upon  an  implied  it  was  held  that  a  municipal  corpora- 
promise,  but  the  better  opinion  is  that  tion  is  not  liable  upon  a  warrant  iaraed 
a  promise  to  pay  can  never  be  implied  to  a  bank-note  company  in  payment  of 
in  a  case  where  the  corporation  possesses  a  debt  to  the  company  for  engia^in; 
no  power  to  contract."  Per  Clifford,  J.,  and  printing  on  bank-note  paper  notei 
in  Burrill  v.  Baston,  2  Clifford  C.  C.  590,  payable  to  bearer,  to  be  put  into  circu- 
596.  The  subject  is  further  expounded  la  tion  by  the  corporation  as  moDej 
by  the  same  learned  justice  in  his  without  authority  of  law.  The  couit 
opinioninCollectorv.  Hubbard,  12  Wall  held  tliat  there  could  be  no  implied 
1.12.  See  also  Curtis  V.  Fieiller,  2  Black  assumpsit  in  such  a  caae,  and  distin- 
(U.  S.).  '161;  Murphy  v.  Louisville.  9  guished  it  from  Allegheny  Qty  r. 
Bush  (Ky.).  189.  McQurkan,  14  Pa.  St.  81,  and  denied 

See  on  subject  of  implied  liability,  the  Underwood    ».    Newport    Lyceum,  5 

juiigment  of  the  United  SUites  Supreme  B.  Mon.  (Ky.)  130. 

Court  in  Louisiana  r.  Wood,  102  U.  S.  Illustrations  of  implied  fiaWK^. — 

•J94;   see  §J  793  and  1615,  where  the  City  is  liable  for  gas  furnished  to  it  with 

subject  is  further  considered;  and  see  knowledge  of  the  council,  though  bo 

Litchfield  v.   Ballou,    114   U.  S.    190.  ordinance    or    resolution    was  ps«ed 

MorawetzonCori>.  (2d  ed.)§§  689-706,  authorizing  it  to  be  furnished.    San 

714-724,     collects    and    reviews    the  Francisco  Gas  Co.   v.  San  FnaoKo, 

authorities  as  to  the  rights  and  obliga-  9  Cal.  453,  466.  opinion  of  Fidd,  J.  If 
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§796  (462).  Contracts  Ultra  Vires;  Assumpsit.  —  \Miere  a  city, 
without  authority  of  law,  issued  its  bonds  in  exchange  for  the  bonds 
of  a  railroad  company,  which  remain  wholly  unpaid,  the  city  is  not 
liable  on  its  bonds.  If  in  such  case  value  has  been  received  by  the 
dty,  the  remedy,  if  any  exists  under  the  special  circumstances,  must 
be  for  the  money  or  property  received  without  consideration.* 

a  citj  sells  its  void  bonds,  there  is  an  their  service,  and  of  which  they  have 

imphed  assumpsit  to  repay  the  pur-  accepted  and  are  enjoying  the  benefit, 

chase-money.      Paul   v.    Kenosha,   22  provided   the   purpose   for   which   the 

Wis.  266.    See  and  compare  Litchfield  labor  and  materials  have  been  applieii 

V.  lUlou,  114  U.  S.  190.     Assumpsit  is   one   clearl^r   within   the   legitimate 

held  to  lie  against  a  city  which  nad  object  of  their  charter.     Bartlctt   r. 

availed  itself  of  the  property  and  ser-  Amherstbere,  14  Upper  Can.  Q.  H.  152; 

vices  of  an  individual  in  tlie  care  of  tlie  Fetterly  v.  Russell  and  Cambridge,  1 4 

indigent  sick.    Nashville  v.  Toney,  10  Upper  Can.  Q.  B.'433;  Pirn  r.  Ontario, 

Lea,  643.    Where  a  bridge  corporation  9   ITpper  Can.   C.   P.   304;    Perry  v. 

was  requested  by  the  city  authorities  to  Ottawa,  23   Upper  Can.   Q.    B.  391; 

communicate  to  them  the  terms  upon  Brown  v.  Belleville,  30  lj)per  Can.  Q. 


which  the  bridge  company  answered,  ever,  does  not  extend  to  executory  coi»- 

fixing  a  sum,  upon  whicn  tlie  city  coun-  tracts,  such  as  work,  &c.,  to  be  done, 

cil  took  no  action,  but  proceeded  to  but  is  confined  to  work  in  fact  done  and 

extend  the  water-works  and  used  the  accepte<l.     McLean   v.   Brantford,    16 

brkLge,  the  court  held  the  city  was  Upper  Can.  Q.    B.  347;    Wingato  v. 

fiable.    Bridge  Co.  v,  Frankfort,  18  B.  Enniskillen  Oil  Refining  Co.,  14  Upper 

Hon.  (Ky.)  41.    Broom  Commentaries  Can.    C.    P.    379;     Kidderminster    v, 

on  Com.  Law,  567,  where  the  English  Hard  wick,  L.  R.  9  Exch.  13;  Austin  v. 

cases  are  cited  in  which  corporations  Bethnal  (Jreen  Guardiand,  &c.,  L.  R., 

YuLve  been  heldt  liable  by  reason  of  en joij-  9  C.   P.   91;    Houck  v.   \Vliitney,    14 

ing  the  benefits  resulting  from  particular  Grant,  671 ."   See  Biggar's  Mun.  Manual 

contracts.      See    McDonald    v.    New  (Canada,  1900),  42. 

York.  68  N.  Y.  23 :  Folger,  J.,  suggests  »  Thomas  v.  Port  Hudson,  27  Mich. 

instances    of    implied    liability;    podf  320.    In  this  case  Cooley,  J.,  observes: 

H  1615,  1016.  "A  municipal  corporation  has  no  geno- 

Chief  Justice  Harrison,  in  his  ex-  ralauthority  to  exchange  promises  with 

cdlcnt  "Municipal  Manual  for  Upper  other  corporations  or  persons;  its  con - 

Canada/'  has  digested  the  decisions  in  tracts,  to  be  valid,  must  be  within  the 

the   Province  on  the  subject  of  the  scope  of  the  authority  conferred  u|)on 

power  of  corporations  to  contract.    He  it  by  law,  and  for  municipal  purposes. 


principle  there  are  some  exceptions,  belong  to  another,  the  fact  may  entitl<* 

Albert  Cheese  Co.  v,  r.eeming,3l  Upper  the  party  to  the  proper  remedy,  but  it 

Oan.C.P.272.    One  of  some  moment  has  cannot   make   good    bonds    issued    in 

been  created  with  regard  to  municipal  violation  of  law,  unless  it  Is  to  be  held 

eorporaiums.    It  is  tliat  such  a  corpora-  [which  is  not  the  law]  that  the  power  of 

tion  is  liable  to  be  sued  in  an  action  of  municipal  corponitions  to  make  legal 

dbbt  on  simple  contract  for  the  price  of  promises  is  co-extensive  with  that  of 

goods  furnished,  or  labor  done  at  their  indiWduaLs,    and    that    any    contracts 

request  and  accepted  by  them.     Fet-  they  may  make  are  valid  where  it  can 

terty  V.  Municipality  of  RusseU  and  be  said  that  anything  of  value  was  given 

Ounbri<^,  14  Upper  Can.  Q.  B.  433.  or    inconvenience    submitted    to    in 

Though  in  such  a  case  there  be  no  con-  exchange.''  .       . 

tnei  under  seal,  the  law  implies  an        If  the  consideration  received  unoer 

mdertaking  by  a  corporation  to  pay  an  ultra  vires  contract  can  be  restorea, 

for  kbor  and  materials  employed  in  equity    will   not   relieve    a   municipal 
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§  797  (463).  Ratification  of  Unauthorized  Oontraets.  —  A  muni- 
cipal corporation  may  ratify  the  unauthorized  acts  and  contracts  of 
its  agents  or  officers,  which  are  within  the  scope  of  the  corporate  povxn, 
but  not  otherwise.  Ratification  may  frequently  be  inferred  from  ac- 
quiescence after  knowledge  of  all  the  material  facts,  or  from  acts 
inconsistent  with  any  other  supposition.  The  same  principle  is  ap- 
plicable to  corporations  as  to  individuals.'    But  a  subsequent  ratifica- 

corporation  from  tlie  contract  without  Shreveport,  108  U.  S.  282  (a  dty  am- 

providiug  for  its  restoration.    Turner  v.  not  ratify  a  subscription  to  a  railmd, 

Cruzcn,     70     Iowa,     202;      Cokcr    v.  which  it  had  no  power  to  make,  unlw 

Atlanta,  K.  &.  N.  R.  Ck).,  123  Ga.  483,  authorized  to  do  so  by  statute).   LaUr 

492,    citing    text.      See    Litchfield    v.  iUufftrative  cases:   Findlay  v.  Perts,  6ft 

Ballou,   114   U.  S.    190.   where  bonds  Fe<i.  Rep.  427;   Hill  r.  Indianapoli8,ft? 

were  issued  by  a  city  in  excess  of  a  Fed.  Rep.  467 ;    Denver  v.  Weober,  1» 

constitutional  limitation,  and  the  holder  Colo.  App.  511;    Bruce  r.  Dick^  1I(^ 

wart    adjudged    to    have    no    remedy  111.  527;    Frederick  v.  People,  b3  DL 

.'igainst  the  city.     Pos/,  §  914.  App.  89;    Chicago  v.  McKechney,  91 

'  People  V.  Swift,  31  Cal.  26;    Bleu  111.  App.  442;  Cooper  v.  Cedar  Rapidi. 

.V.  Bear  River  Co.,  20  Cal.  602;   Peter-  112    Iowa,    367    (acceptance   of  un- 

son  V.  Mayor,  &c.  of  New  York.   17  authorized    sewer);     Mound   Qty  r- 

N.  Y.  449,  453.  and  authorities  cited,  Snoddy,    53    Kan.    126:     Isenbeff  «- 

rev'g  s.  c.  4  E.  D.  Smith,  413;    San  Selvage.    103    Ky.    260;     Robeiti  t- 

I'rancisco  Gas  Co.  v.  San  Francisco,  9  Cambridge,    164    Mass.    176;   Uxf 

Cal.  453;   Hoyt  r.  Thompson,  19  N.  Y.  v,  Gloucester,  174  Mass.  583;  Ndwi. 

207,  218;   Clarke  v.  Lyon  Co.,  8  Nev.  Georgetown,  190  Mass.  225;  Clanpr- 

181;    Howe  v.  Keeler,  27  Cona.  538;  Titus,  138  Mich.  41;    Wheat  ».  Vtt— 

Emerson  v.  Newberry,  13  Pick.  (Mass.)  tine,  149  Mich.  314;    Swenson  ».  BiiA 

377;  Hodges  v.  Buffalo,  2  I>enio  (N.  Y.),  Island,  93  Minn.  336;   State  r.  Ccm^ 

110;   5  Denio  (N.  Y.),  567;   People  v.  &  Hill  Mill  Co.,  156  Mo.  620;  Devwr- 

Flagg,  17  N.  Y.  584;    s.  c.  16  How.  Howard,  88  Mo.  App.  253:  Bodtonr- 

(N.  Y.)  Pr.  36;  Brady  v.  Mayor,  &c.  of  Kolkmeyer,  97  Mo.  App.  530;  HetttP- 

New  York,  20  N.  Y.  312;   aff'g  s.  c.  2  Portsmouth,    73    N.    H.   334;    Nortte 

Bosw.  (N.  Y.)  173;    Delafield  v.  State  River  Electric  Light  &  Power  Co.  r- 

ofIllinoi8,2Hill(N.Y^),  159. 176;  s.  c.  New  York,  48  N.  Y.  App.  Div.  M  ^ 

8  Paige,  531,  and  26  Wend.  (N.  Y.)  192;  Kent  t?.  North  Tanytown,  50  N.  Y- 

Mills  V.  Gleason ,  1 1  Wis.  470 ;  Dubuque  App.  Div.  502 ;  Lines  v.  Otego.  91 N.  Y  - 

Fem.  College  v.  Dubuque,  13  Iowa,  555;  Supp.  785;  Mount  Vernon  v.  State,  71. 

Merrick  v.  Buri.  &  W.  Plank  Road  Co.,  Ohio  St.  428:    Harrisbuig  v,  Shepfcr-r 

11  Iowa,  74,  per  Wright,  J.;   Detroit  v,  190  Pa.  374;  Brighton  Road,  /nrf.2l3^ 

Jackson,  1  Doug.  (Mich.)  106;    Craw-  Pa.  521;   /n  re  Millvale  Borough  Na 2- 

shaw  V.  Roxbury,  7  Gray  (Mass.).  374;  14  Pa.  County  Ct.   Rep.  82:    Sand^ 

Burrill  V.    Baston,  2    Clifford    C.    C.  Lake  v.  Sandy  Lake,  &c.  Gas  Co.,  1^ 

590 ;  Albany  National  Bank  v.  Albany,  Pa.  Super.  Ct.  234 ;  Amott  v.  Spokaoe. 

92N.  Y.  363;  Philadelphia  v.  Hays,  93  Wash.   442;     Koch   v.   Milwaukee," 

Pa.  St.  72:    Galveston  v.  Morton,  58  Wis.   220.   citing  text.     Further 

Tex.  409;   Strong  v.  District  of  Ck)lum-  Index,  Curative  Acts.    Mere  tQenta 

bia,  I  Mackev.  265 ;   Durango  v.  Penn-  the  part  of  a  town   will   not  cie 

ington,  8  Colo.  257;    Bruce  v.  Dickey,  ratification.    Otis  r.  Stockton,  76  M^- 

116  111.  527;   Morris  County  v.  Hinch-  506;  past,  J  1383,  note, 
man,  31  Kan.  729;    Lincoln  v.  Stock-         A  municipal  corporation  naifr^fy 

ton,  75  Me.  141;   Davis  v.  Jackson,  61  unauthorized   expenditures^    not   ytsr* 

Mich.    530 :     Schmidt    v.    County    of  vires,  which  they  deem  bene&dal  to  i^ 

Stearns,    34    Minn.    112;     Kinsley   v.  and  such  ratification,  as  in  the  cMp  <p 

Norris,  60  N.  H.  131  (a  vote  authoriz-  natural  persons,  is equivalenttonienoi' 

ing   an   attorney   to   compromise   or  Authority.     Backman  v.  ChaneBlov^ 

nilta    hdd    a    ratification    of  42N.  H.  125;  Harris  v.  Canaan  Sebofl 

^oammence  them):   Moore  District.  28  N.  H.  58:  Wilson  v.  Cheitff 

96  N.  Y.  396;    Le^iis  v.  School  District,  32  N.  H.  118;  K^ 
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tion  cannot  make  valid  an  unlawful  act  without  the  scope  of  corporate 
authority.  An  absolute  excess  of  authority  by  the  officers  of  a  cor- 
poration, in  violation  of  law,  cannot  be  upheld;  and  where  the 
officers  of  such  a  body  fail  substantially  to  pursue  the  material  re- 
quirements of  a  statutory  enactment  under  which  they  are  acting, 
tlie  corporation  is  not  bound.  In  such  cases  the  statute  must  he 
strictly  followed,  and  a  person  who  deals  with  a  municipal  body  is 
obliged  to  see  that  its  charter  has  been  fully  complied  with :  when 
this  is  not  done,  no  subsequent  act  of  the  corporation  can  make  an 
ultra  vires  contract  effective.*     The  employment,  however,  by  a 

V.  Sunapee  Charitable  School  District,  to  ratify  constitutes  a  complete  ratifi- 

35  N.  H.  477 ;    Episcopal  Society  v,  cation.    Board  of  Education  v.  DeKay, 

Dedham    Episcopal   Church,    1    Pick.  148  11.  S.  591;  Illinois  Trust  &  Savings 

(Mass.)    372;     Bank   of   Columbia   v.  Bank  v,  Arkansas  City,  76  Fed.  Rep. 

Patterson,  7  Cranch,  299;    Randall  v.  271;    McCracken  v.  San  Francisco,  16 

Van  Vechten,  19  Johns.   (N.  Y.)  60;  Cal.  591;  Zottman  v.  San  Francisco,  20 

Trottv.  Warren,  11  Me.  227;  Topsham  Cal.  96;    People  v.  Swift,  31  Cal.  26; 

V.  Rogers,  42  Vt.  199;  People  v.  Swift,  Durango  v.  Pennington,  8  Colo.  257; 

31  Cal.  26.     In  DeGrave  v.  Monmouth,  Denver  v.  Webber,  15  Colo.  App.  511; 

4  Carr.  &  P.  411,  it  was  held  that  the  State  v.  Cowgill,  &c.  Milling  Co.,  156 

examination  of  weights  and  measures.  Mo.  620;   Kroffe  v.  Springfield,  86  Mo. 

which  had  been  ordered  by  a  mayor  de  App.   530 ;    Union\ille  v.   Martin,   95 

factOf  and  which  were  the  subject  of  Mo.  App.  28;    Cory  v.  Freeholders  of 

the  controverted  contract,  at  a  meeting  Somerset,  44  N.  J.  L.  445;  Green  Bay 

of  the  corporation,  and  the  subseauent  v,  Brauns,  50  Wis.  204.     "Where  for- 

use  of  some  of  them,  recognizea  the  malities  prescribed,  or  conditions  im- 

contract  for  their  purchase  and  made  posed,  are  not  intended  as  a  r^triction 

the  corporation  liable  to  pay  for  them,  upon  the  corporate  powers,  a  binding 

As  to  ratification  of  contracts  for  local  ratification  may  be  made  in  a  different 

improvements    when    not    primarily   a  mode."    Gutta  Percha  &  Rubber  Mfg. 

chaige  on  the  city,  see  Murphy  v.  Louis-  Co.  v.  Ogalalla,  40  Neb.  775.    An  action 

ville,  9  Bush  (Ky.),  189;   posty  §  826,  by  a  city  to  enforce  an  assessment  to 

note;    infra^   §§  799,    1413;    4  Broom  meet  an  obligation  under  a  contract 

Commentancs  on  Com.  Law^  567.     A  was  held  to  amount  to  a  ratification  of 

vote  ratifying  an   unauthorized   con-  the  contract  in  Harrisbuig  v.  Scepler, 

tract  cannot  he  rescinded  at  a  subse-  190  Pa.  St.  374. 

quent  meeting.    Brown  v.  Winterport,  *  Sault  Ste.  Marie  Co.  v.  Van  Dusan, 

79  Me.  305.  40  Mich.  429;   Jefferson  Co.  v.  Arriphi, 

Ratification,  in  order  to  be  binding  54  Miss.  668;  Nash  v,  St.  Paul,  11  Mmn. 

upon  a  municipal  corporation,  must  be  174;   Hague  v,  Philadelphia,  48  Pa.  St. 

oi  such  a  nature  as  would  have  been  527 ;  Brady  v.  Mayor,  &c.  of  New  York, 

binding  upon  the  corporation  in  the  20  N.  Y.  312;   Bryan  v.  Page,  51  Tex. 

first  place.    Thus,  where  an  ordinance  532;    Peterson  v.  Mayor,  &c.  of  New 

was  m  the  first  place  required  to  au-  York,  17  N.  Y.  449;    Cowen  v.  West 

thorize  a  contract,  the  con/reu^  can  an/y  Troy,  43  Barb.  (N.  Y.)  48;    Brown  v. 

he  ratified  by  an  ordinance.     Bryan  v.  Mayor,  63  N.  Y.  239;    Hodges  v.  Buf- 

Page,  61  Tex.  632;    Citizens'  Bank  v.  falo,  2  Denio  (N.  Y.),  110;   McDonald 

Spencer,  126  Iowa,  101;    Mulligan  v,  v.  Mayor,  Ac.  of  New  York,  68  N.  Y. 

Lexington,    126  Mo.  App.  715;    Paul  23;  Smith  v.  Newbuigh,  77  N.  Y.  130; 

V.  Seattle,  40  Wash.    294;   Amott  v.  Green  v.  Cape  May,  41  N.  J.  L.  45,  ap- 

Spokane,   6  Wash.    442.     But   where  proving  text;    Taymouth  v.  Koehler, 

there  is  neither  statute  nor  ordinance  35  Mien.  22;   Marsh  v,  Fulton  Co.,  10 

prescribing  any  particular  method  or  Wall.  676;    Horton  v.  Thompson,  71 

tonn  of  procedure  to  be  resorted  to  in  N.  Y.  513;  McCracken  v.  San  Francisco, 

entering  into  a  contract,  adoption  of  16  Cal.  591;  Ashbury  Railway  Carriage 

a  resolution  or  any  other  corporate  act  &  Iron  Co.  v.  Riche.  L.  R.  7  E.  &  I.  App. 

which  clearly  manifests  the  intention  C.  653;  Lewis  v.  Shrcvcport,  108  U.  S. 
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municipal  council,  of  an  attorney  to  defend  a  policeman  charge 
with  an  assault,  does  not  adopt  his  act  so  as  to  render  the  cit}'  liabl 
for  the  damages  recovered  against  him.* 

282;  Scott  v.  Shreveport,  20  Ke<l.  Rep.  paymcnU  were  made  upon  the  coucnc 
714 ;  San  Diepo  Water  CVi.  v.  S;in  Dif^o,  not  under  any  ordinance  appropriati.1 
59  Cal.  517;  Statesville  Hank  v.  States-  the  same  out  of  a  fund,  but  upon  th 
villc,  84  N.  C  109;  Laredo  r.  Mac-  simple  direction  of  the  boani  of  aldei 
donnell,  52  Tex.  511.  Sec  also  the  fol-  men  enterc<l  on  its  journal.  It  wa 
lo^dng  more  recent  cases :  Ft.  Scott  v,  held  that  the  making  of  such  paymenl 
I'^ds  Brokerage  Co.,  117  Fed.  Kcp.  did  not  amount  to  a  ratification  of  tli 
51 ;  Newport  v.  Batesville,  &c.  R.  Co.,  contract,  since  the  boani  of  aldermei 
58  Ark.  270,  quoting  text :  Packard  v,  could  not  authorize  the  making  of  th 
Hayes,  94  Md.  233;  Indianapolis  v.  contract  except,  as  proWded  by  tb 
Wnnn,  144  Ind.  175;  Cedar  R<apid8  statute,  by  an  ordinance  signed  by  th 
Water  Co.  v.  Cedar  Rapids,  117  Iowa,  mayor;  neither  could  it  ratify  the  con 
250;  Kidson  v.  Bangor,  99  Me.  139,  tract  except  in  the  same  nuuinei 
citing  text;  Davis  v.  Jackson,  61  Mich.  When  the  contract  of  a  municipal  coi 
530;  Newberry  v.  Fox,  37  Minn.  141;  poration  is  void  for  abanlute  lade  t 
Union  Depot  Uo.  v.  St.  Louis,  7G  Mo.  power  to  enter  into  it,  the  corpontio 
393;  State  v.  Murphy,  134  Mo.  548;  is  not  estopped  from  pleading  iittr 
Savage  v.  Springfield.  83  Mo.  App.  323;  vire8  by  the  expenditure  of  money  oi 
Cory  V.  Freeholders  of  Somerset,  44  the  faith  of  the  contract,  or  ^  an; 
N.  J.  L.  445,  455;  Jersey  City  Supply  other  act  on  its  part.  Mealey  v.  Hiigen 
Co.  V.  Jersey  City,  71  N.  J.  L.  631;  town,  92  Md.  741.  When  a  conlnc 
S()uire  v.  Preston.  82  Hun  (N.  Y.).88;  for  grading  a  street  i«  tv^iW  m  {/<  rn/irrij 
McTwiggan  v.  Hunter,  19  R.  I.  265;  by  reason  of  the  omission  of  the  dt| 
McAleerv.  Angell,  19  R.  I.  688;  Ellis  v.  council  to  pass  a  special  ordimne 
Clebume(Tex.  Civ.  App.),35S.  W\  Rep.  directing  the  grading  as  requiied  fa; 
495;  Noel  v.  San  Antonio,  11  Tex.  Civ.  the  charter,  the  city  is  not  estopped  i 
App.  580:  Amott  v.  Spokane,  6  W'ash.  deny  the  validity  of  the  contnr 
442;  Dullanty  v.  Vaughn,  77  Wis.  38;  although  the  work  lias  been  done  a 
Trester  v.  Slieboygan,  87  Wis.  496.  cording  to  its  provisions  and  the  ri* 

Tlie  city  cannot,   by  ac(]uiescence   has  received  the  benefit  of  it.   Whee' 
or  waiver,  estop  itself  from  denying  the  v.  Poplar  Bluff,  149  Mo.  36.   Where  f 
validity  of  an  act  Ixiyond  its  corporate   illegality  does  not  involre  any  waul 
powers.     Cedar  Rapids  Water  Co.  v.   power  to  contract,  but  is  menly^^ 
Cedar  Rapids,  117  Iowa,  250.    Where  in  the  execution  of  the  contract  nr 
the  statute  proWdcs  tliat  no  city  sliall  ing  from  inattention  on  the  paitof 
make  any  contract  unless  in  writing,  a   city  council  to  the  form  of  proer 
parol  contract,   being  void  ab  initio,   prescribed  by  law  and  the  contiw 
cannot  l)e  ratified  by  tlie  city.    Savage   been  fully  performed  according 
V.  Springfield,  83  Mo.  App.  323;    but  terms  by  the  other  party,  the  at 
qucpre  if  the  subject  matter  of  the  con-  not  avail  itself  of  the  illegality 
tract  was  not  uttra  vires.     Where  the   feat  its  liability.    Marion  Watff 
city  charter  rc<}uired  all  purchases  to  be   Marion,  121  Iowa,  306.    If  the 
made  from  the  lowest  bidder  on  adver-  is  absolutely  void  as  being^  in. 
tiscd  proposals,  the  city  could  not  by  of  a  constitutional  provision 
acceptance  and   subset }ucnt  approval   ^ise  beyond  the  power  of  ttk 
ratify  a  purchase  made  by  fire  com-  the    contractor    cannot    rec 
missioncrs     without     authority.       I  a  value  of  the  work  as  on  a 
France  Fire  Fngine  Co.  v.  Syracuse.  33   promise,    Beriin  Iron  Bridge 
Misc.   (N.  Y.)  510.     In   rriionville  t\   Antonio,  62  Fed.  Rep.  882. 
Martin,  95  Mo.  App.  2S.  the  mayor  of        In  Ohio  it  has  been  heWL 
a  city,  without  an  oniinancc  authoriz-   has  been  no  common-law  i 
ing  him  to  do  so,  enteroil  into  a  contract   nicipal  liability  in  that  Stih 
forthesinkingoif  a  well.    Subsof{ucntly,   passage  of  the  act  of  Ap 


«  Buttrickr.  Lowell,  1  Allen  (Mass.),  Page,  51  Tex.  532;  Wilh 
*172;  7N»^SS  824, 1656;  Moore  r.  Mayor,  Co.,  50  Iowa,  254,  appro 
73  N.  Y.  238,  approving  text;  Br>'an  i'. 
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§  798  (464).  Assent  and  Ratification.  —  Where  work  done  for  a 
corporation  without  complete  legal  authorization  is  for  a  corporate 
purpose  and  is  beneficial  to  it,  and  the  price  reasonable,  strong  evi- 
dence of  the  assent  of  the  corporation  is  not  required ;  hut  such  assent 
must  be  shown.  Ratification  of  the  acts  of  a  committee  in  building 
upon  the  land  of  a  school  district  a  more  expensive  house  than  they 
were  authorized  to  do  by  the  vote  of  the  corporation  cannot  be  in-i 
ferred  from  the  mere  fact  that  the  school  is  kept  in  it  for  a  few  weeks, 
there  being  no  evidence  that  the  corporation  had  knowledge  of  the 
over-expenditure,  or  had  taken  any  action  on  the  subject.' 

carried  into  Revised  Statutes,  §  1693,  ton,  15  Vt.  147  (use  of  bridge  by  pub- 
providing  that  no  contract  shall  be  lie) ;  Texarkana  v.  Friedell,  82  Ark. 
entered  into  except  by  ordinance  or  reso-  531 ;  Norwalk  Gas  Light  Co.  v,  Nor- 
lutianf  since  that  act  conflicts  with  the  walk,  63  Conn.  495. 
common  law  as  to  such  liability.  Be-  In  Wilson  v.  School  District,  32 
fore  the  passage  of  that  act,  the  deci-  N.  H.  118,  above  cited,  Mr.  Justice  Bell 
aons  of  the  Ohio  court  seemed  U>  im-  well  remarks:  ''In  most  cases  where 
pliedly  recognize  this  liability.  See  work  and  labor  is  performed  upon  real 
Cincinnati  v.  Cameron,  33  Ohio  St.  336.  estate  by  contract,  the  mere  fact  that 
But  in  the  cases  decided  since  the  pas-  the  ovmer  makes  use  of  the  building  or 
sage  of  the  act,  full  force  has  been  structure  built  upon  his  land  furnishes 
pven  to  the  restrictive  statute,  and  no  evidence  of  approval  or  acceptance, 
implied  liability  has  been  deniea.  In  because  he  has  no  choice  to  reject  it. 
oroer,  therefore,  to  state  a  good  cause  Alone,  the  use  of  such  buildings  gives 
of  action  against  a  municipality,  the  no  evidence  of  acceptance.  Accom- 
petition  must  declare  upon  a  contract,  panied  by  silence  ancl  absence  of  com- 
afp^eement,  obligation,  or  appropria-  plaint,  where  to  complain  would  be 
tion  made  and  entered  into  accoming  natural  and  suitable,  or  by  any  circum- 
to  statute,  and  a  petition  on  account  stance  indicating  acauiescence,  it  would 
merely  or  on  quantum  meruit  is  not  be  sufficient."  32  N.  H.  125.  As  to 
sufficient.  McCloud  v.  Columbus,  54  effect  of  acceptance  of  public  work  by  the 
Ohio  St.  439;  Lancaster  v.  Miller,  58  agents  of  the  town,  see  Wadleigh  v. 
Ohio  St.  558;  Buchanan  Bridge  Co.  v.  Sutton,  6  N.  H.  15.  Of  schoolhouse 
Campbell,  60  Ohio  St.  406;  Comstock  built  upon  a  quantum  mehiU  employ- 
V.  Nelson ville,  61  Ohio  St.  288;  Wells-  ment  by  a  committee,  but  without  a 
ton  V.  Moi^n,  65  Ohio  St.  219.  legal  contract,  see  Kimball  v.  Roxbury 

In  Illinois  a  contract  for  the  con-  School  District,  28  Vt.  8.  See  also 
struction  of  improvements  which  are  to  Corwin  v.  Wallace,  17  Iowa,  334 ;  Zott- 
be  paid  for  by  a  special  assessment  is  man  v.  San  Francisco,  20  Cal.  96  (valu- 
invalid  where  it  is  entered  into  before  the  able  discussion) ;  approved.  Murphy  v. 
pasBage  of  the  assessment  ordinance,  Louisville,  9  Bush  (Kjr.),  189;  Jordan 
and  cannot  be  validated  by  the  subse-  v.  Lisbon  School  District,  38  Me.  164; 
quent  passage  of  an  ordinance  confirm-  Reichard  v.  Warren  County,  31  Iowa, 
ixi|;  the  contract.  Paxton  v.  Bogardus,  381.  Surveyor  of  highways  cannot  re- 
201  111.  628.  cover  of  the  town  for  work  voluntarily 

*  Wilson  V,  Chester  School  District,   performed,  there  being  no  contract,  not 
32  N.  H.  118.    See  further  as  to  effect  even  if  beneficial.    Sikes  v.  Hatfield,  13 
of  use  as  a  ratification,  Kingman  v.  No.    Gray  (Mass.),  347;   infra,  §  801. 
Bridgewater  School  District,  2  Cush.        A  public  cor|)oration  is  not  liable  for 
(fiilass.)  425 ;  Davis  v.  Bradford  School   work  done  against,  or  even  without, 
I>i8trict,  24  Me.  349;    Lane  v.  Wey-  its  direction  or  authority  (such  as  build- 
mouth  School  District,  10  Met.  (Mass.)   ing  a  bridge,  road,  schoolhouse,  &c.), 
462;  Chaplin  V.  Hill,24  Vt.  628;  Fisher  although  these  are  afterwards  used  by 
V.  Attleboro  School  District,  4  Cush.   the  public  or  the  district.     Loker  v. 
(Mass.)   494;    Taft  v,   Montague,    14   Brookline,     13     Pick.     (Mass.)     343; 
MaflB.  285;    Keyser  v.  Sunapee  School   Knowles  v.  Plantation  No.  4, 14  Mc.  25, 
District.  35  N.  H.  477;  Pratt  v.  Swan-  where  note  critique  on,  and  remarks  of 
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§799  (465).      Sune  Subject. — The     ratification,   whatever  its 
form,  must  be  by  the  principal  or   by  authorized  agenli.    This 
is  well  illustrated   by   a   case    where,    by   statute,   certain  agents 
or   officers   of  a    State    were    authorized     to    borrow   money  (or 
public  use,  and    for  that  purpose   to   sell   its   bonds  at  not  less 
than    their  par   value.     They  exceeded    their    power    by  sellini; 
for   less   than   par,   and    on    credit.     It   was   contended  that  this 
contract    was   ratified,   because  the    governor,  after   he  knew  of 
J  the  contract,  signe<l  the  bonds  and  caused  them  to  be  delivered, 
kand    because   the   auditor   and   some  of   the   other  State  ofiBcers 
acted  under  the  contracts,  drawing  money  and  receiving  payments- 
But  it  was  held  that  these  officials  were  likewise  agents  of  limited 
authority;  that,  as  they  would   have  liad   no  power  to  niake  the 
contracts  originally,  they  could  not  ratify  them;  that  ratification 

Mellcji,  C.  J.,  as  to  Hayden  v.  Madison,  Moore  v.   New   York,  73  N.  Y.  23&- 

7  Me.  79;   Morrell  v.  Dixficld,  30  Me.  approving  text. 

157,    160;    Davis  v.   Bradford  School        The  corporation  cannot  retain  th^ 

District,  24  Me.  3-19;   Ha^rward  v.  No.  fruits  of  a  contract  and  escape  liability 

BridRewatcr  School  District,  2  Cush.  thereunder,  if  it  is- only  attacked  for  ir^ 

(Mass.)  419;    76.  426;    Moor  v.  Com-  regularity  in  the  malang,  and  not  fo*" 

ville,  13  Me.  293  (where  tlie  action  was  lack  of  power.      Drainage  Com'rs  r- 

brought  by  the  surveyor  or  supervisor  I>c\*is,  101  III.  App.  150;   Neosho  Cil^T 

of  highways,  who  built  a  bridge  without  Water  Co.   v.   Neosho,   136  Mo.  49^^ 

Cursumg  the  course  pointe<J  out  by  Lincoln  Land  Co.  v.  Grant,  57  Neb.  79  - 
iw);  /Ulen  v.  CJoopcr,  22  Me.  133  (de-  Tappcn  i'.  Loni;  Branch.  Ac... VJ N.J. Li- 
dding that  the  power  of  a  committee  371.  Where  a  contract  entered  into 
with  authority  to  contract  to  make  a  by  a  municipal  corporation  Is  within* 
road  does  not  embrace  yxjwer  to  accept  its  powers  and  apparently  aiivan»— 
the  work  or  waive  performance).    But  geous  to  the  corporation,  it  will  be  es  ' 


assumed  to  have  authority,  but  who,  Norton  Milling  Co.,  97  III.  App.  61* 

in  fact,  had  none,  then  if  the  corpora-  afT'd  196  III.  .580.     Knowledge  of  ta- 

tion  accept  it.  or  even  knowinifly  avail  dividual  members  of  the  council  i\.3t 

itself  of  It,  it  will  be  liable  to  pay  a  tlie  plaintiff  was  rendering  service  for 

reasonable  comiwnsation ;   and  a  pro-  the  city  expecting  to  be  pai«i  tiiere- 

mise  thus  to  pay  may  be  implied  on  for  does  not  bind  tlie  city,  or  it*  repre- 

the  part  of  a  corporation  from  the  acts  scntative   body,   tlie   council.    Texar- 

of  its  general  agent,  or  an  agent  with  kana  r.   Friedell,  82  -\rk.  531,  atiog 

powers  of  a  general  character  [?].    Ab-  text.    But  when  the  charter  or  statute 

hot  V.  Hermon,  7  Me.  118:    Hayden  v.  requires  the  contract  to  be  made  bfthf 

Madison,  lb.  79.     "Perhaps  these  two  city  in  a  prescribed   manner  and  thf 

ca.se.s  carry  the  doctrine  of  the  implied  contract  has  not  been  made  in  thst 

responsibility  of  corporations  as  far  as  manner,  the  fact  that  the  city  is  f»* 

it  ought  to  l>e  carried."    Per  Emery,  J.,  joying  the  benefit  of  it  does  not  tfifp 

in  Ruby  r.   Abysin.   Society.   15   Me.  the  city  from  denying  liability.   KeiJJ 

300,   308.     As    to    extent  of    powers  v.  New  York.  88  N.  Y.  App.  Div.  M2 

of    New    England    towns,    see    ante,  (letting  to  lowest  bidder):   .^nwtt  •• 

§§41,42.     And  see,  particularly,  Jor-  Spokane,   6   Wash.   442   (contnrt  BJ 

<lan  V.  Lisbon  School  District,  38  Me.  quired  to  be  made  by  ordinance):  ft" 

104,    and    other    cases   cited,    mpra;  v.  Seattle.  40  Wash.  204  (same  reqajj" 

Baltimore    v.   Keynohls.    20    Md.    1;  ment) ;  Chippewa  Bridge  (>>.  v.  I>uj5|j|* 

Hague  V.  Philadelphia,  48  Pa.  St.  527;  122  Ws.  85  (letting  to  lowest  bid(W» 
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t  come  from   the   principal,  —  the  State,  represented  by  its 
ilature.^ 

800.     Estoppel   to   plead    Unconstitutionality    of    Statute;    Ohio 
a.  —  The    principles   of   estoppel   may    in    exceptional   cases 

Delafield  v.  Illinois,  2  Hill  (N.  Y.),  instance,   no  sort   of  ratification  can 

L75,  where  difference  between  rati-  make  good  an  act  without  the  scope 

an  by  a  StcUe  and  by  other  cor-  of  the  corporate  authoritv.    So  where 

ioos  or  by  individuals  is  clearly  the  charter  or  a  statute  binding  upon 

rth by  Bronson,  J.;  affinnine 8.  c.  the  corporation  has  committed  a  class 

g»,  531 ;    s.  c.  further,  26  Wend,  of  acts  to  particular  officers  or  agents, 

In  further  illustration  of  the  text,  otlier   than    the    governing    body,    or 

!ague  V.  Pliiladelphia,  48  Pa.  St.  where  it  has  prescnbed  certain  formaU- 

Hotchin  v.   Kent,  8  Mich.  526;  ties  as  conditions  to  the  performance 

iy  V.  Louisville,  9  Bush  (Ky.),  of  any  description  of  corporate  business, 

Marsh  v,  Fulton  Count]^!  10  Wall,  the  projper  functionaries  must  act,  and 

)  676  (a  leading  case  in  the  Su-  the  designated  forms  must  be  observed, 

Court  of  the  United  States  on  and  generally  no  act  of  recognition  can 
ibiect  of  ratification);  Dubuque  supply  a  defect  in  these  respects.'' 
i)(Mleget7.  Dubuque,  13  Iowa,  555;  Brady  v.  Mayor,  &c.  of  New  York,  20 
V.  kihabitants  of  Westminster,  N.  Y.  312;  Hodges  v.  Buffalo,  2  Denio 
as.  324;  Branham  v.  San  Jose,  (N.Y.),110;  17N.Y.584;  Gatesr.Han- 
L  585;  Attorney-General  v.  La-  cock,  45  N.  H.  528;  Reilly  v.  Philadel- 
24  Mich.  235;  Wilhelm  v.  Cedar  phia,  60Pa.  St.  467;  supra,  §§  797,  798; 
ft^  50  Iowa,  254.  The  case  of  Wilhelm  r.  Cedar  County,  50  Iowa,  254. 
uis  V.  Armstrong,  56  Mo.  298,  is  Where  the  corporation  can  only  act 
1^  instance  in  which  the  city  was  by  ordinance,  the  ratification  must  be 
>  ratify  the  acts  of  its  officers  by  by  ordinance.  McCracken  v.  San  Fran- 
is:  itself  of  the  benefit  of  their  cisco,   16  Cal.  591.;    Pimental  v.  San 

The  case   was   this:    The  city  Francisco,  21  Cal.  351 ;  Cross  v.  Morris- 

L   to  build  a  sewer  through  the  town,  18  N.  J.  Ek).  305;    Unionville  v, 

l&nt's  lot;    it  was  necessary  to  Martin,  95  Mo.  App.  28,  citing  text. 

xm  or  get  his  consent;    he  con-  See  also  supra,  §  463;  ante,  §  5/2. 

on    condition    that    he   could  Legislature    may,    within    constitu- 

three  years  in  which  to  pay  his  tionaf  limits,  ratify  or  authorize  ratifica- 

c^on  of  the  cost  of  the  sewer;  the  Hon.     Campbell  v.   Kenosha,  5  Wall. 

8  of  the  city,  without  any  express  194;    Supervisors  v.  Schenck,  76.  772; 

rity,  80  agreed.    The  sewer  was  Keithsbui^g  v,  Frick,  34  111.  405;  Mills 

and  before  the  three  years  ex-  v.  Gleason,  11  Wis.  470;  Winn  r.  Macon 

the  city  sued  the  defendant  for  21  Ga.  275;   Grogan  v.  San  Francisco, 

^rtion  of  the  cost  of  the  sewer;  18  Cal.  590;   Hasbrouck  v.  Milwaukee, 

t  was  held  that  the  suit  was  pre-  21   Wis.  217;    Mills  v.  Charleton,  29 

rely  brought,  and  that  the  city,  Wis.  400;    Mill  Creek  Valley  St.  Ry. 

ing  the  defendant's  land  under  the  Co.  v.  Carthage,  18  Ohio  Cir.  Ct.  216; 

iinent  of  its  officers,  was  bound  by  ante,  §  129,  §  321,  note.     In  Shawnee 

agreement.      What   would   have  County  v.  Carter,  2  Kan.  115,  the  Su- 

the  rights  if  the  city  had  put  the  preme  Court  of  Kansas  held  invalid,  as 

ndant  \n  statu  quo,  by  condemning  not  being  within  the  rightful  scope  of 

right  of  way  and  tendering  the  legislative  power,  an  act  of  the  legisla- 

Jint  before  bnnging  suit  for  the  cost  ture  which  declared  valid  and  binding 

he  sewer,  was  a  question  not  in-  bonds  which  had  been  issued  by  the 

'ed,  and  not  decided.  county  officers  on  account  of  the  county 

IJJijpplying  the  doctrine  that  unau-  court-house,  and  which  bonds  were  not 

WW  coT'porate  acts  may  be  ratified,  enforceable  against  the  county  because 

cr  principles  of  law  must  be  borne  differing  in  form  and  substance  from 

MM.    The  care  which,  in  this  re-  the  warrants  authorized  by  the  statute. 

•*!  should    be   observed,    is    very  Such  a  strict  limitation  on  legislative 

[JV  wt  forth  by  Denio,  J.,  in  giving  power  is  not  generally  asserted.     See, 

"pnent  m  Peterson  v.  Mayor,  Ac.  of  on  this  point  chap.  iv.  ante,  and  post, 

w  York,  17  N.  Y.  449,  454:    "For  §  948;  Index,  Curative  Acts, 
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apply  where  proceedings  are  questioned  on  the  ground  of  uncon- 
stitutionality of  the  statute  under  which  they  are  had,  as  well  as 
where  they  are  sought  to  be  impeached  upon  other  grounds.  It 
has  accordingly  been  held  in  Ohio  that  the  unconstitutionality  of 
the  statute  under  which  proceedings  for  an  improvement  are  had, 
will  not  defeat  a  recovery  upon  the  contract,  or  the  levying  of  a 
special  assessment  to  pay  the  contractor,  where  the  imprt>vement 
is  one  which  is  within  the  general  aidhoriiy  of  the  city  to  make  under 
its  general  powers,  or  under  a  statute  other  than  that  under  which 
the  proceedings  are  had.*  If,  however,  it  appears  that  no  legisla- 
tive authority  for  the  contract  existed  other  than  the  unconstitu- 
tional statute,  then  the  statute,  being  void  ab  iniiiiio,  the  power 
to  make  the  contract  never  existed,  and  the  contract  cannot  be 
invoked  as  the  foundation  of  a  right  to  be  enforced  in  a  court  of 
equity.^ 

« 

*  State  V.  Mitchell,  31  Ohio  St.  592;  substantially  performed  his  oontraet. 

Tone  V.  Columbus,  39  Ohio  St.  281;  Irrespective    of    the  .unconstitutional 

Mott  17.   Hubbard,  59  Ohio  St.    199;  statute,  the  city  had  ample  power  to 

Mt.  Vernon  v.  State,  71  Ohio  St.  428.  improve  the  street  and  to  pay  for  the 

In  Mt.  Vernon  v.  State,  71  Ohio  St.  428;  improvement  under  other  statutes,  the 

the  contractor  asked  for  mandamus  to  unconstitutional  law  differing  only  in 

compel  the  city  authorities  to  levy  an  terms  as  to  the  amount  that  the  city 

assessment  ana  to  pass  an  ordinance  should  pay  as  its  portion  of  the  cost 

for  an  issue  ot  bonds  to  pay  him  the  and  as  to  the  manner  in  which  bonds 

contract  price  of  a  street  improvement,  should  be  issued  and  sold  and  the  pro- 

On  the  question  of  estoppel  it  appeared  ceeds  applied.     It  was  held  that  the 

that  in  the  spring  of  1902,  a  majority  city,  having  general  authority  to  con- 

of  the  abutting  lot  owners  petitioned  tract    for    the    improvement    of    the 

the  city  council  to  pave  the  street,  property  and  to  levy  an  assessment 

The  council   determined  that  a   ma-  therefor,  was  estopped  to  take  advan- 

jority   of   the   owners   of   real   estate  tage  of  the  unconstitutionality  of  the 

abutting  on  the  improvement  had  filed  statute  under  which  the  proceedingB 

the  petition,  tlmt  it  was  necessary  to  were  had  as  a  ground  for  resisting  an 

improve   the   street   by   grading   and  application  for  mandamus  to  esuomt 

paving   the  same  and   to  assess  the  the   payment   of  the   contract   price. 

cost  thereof  upon  the  abutting  prop-  Similar    principle;    where     municipal 

erty  and  to  issue  bonds  according  to  bonds  recite  a  wrong  act  of  the  Irprrir^ 

law    for    the    payment    of    the    cost,  ture,  they  are  not  invalid  if  there  < 

Plans  and  specifications  were  prepared  another  act  conferring  the  power. 

and  bids  advertised  for.    The  relator's  'posty  §  936. 

bid,  which  was  the  lowest,  was  filed        "  In  Findlay  v.  Pendleton,  62  Oh 

with    the    city   June    16,    1902.      On  St.    80,    an    unconstitutional    statu 

June  26,  1902,  a  decision  was  handed  appointed  a  board  of  city  improvemei 

down  to  the  effect  that  a  statute  simi-  fund.      That    board     employed    \M  - 

lar  to  that  under  which  it  was  proposed  plaintiffs  to  render  legal  services  on  L.^ 

to  make  the  improvement  was  uncon-  oehalf.    It  was  held  that  as  the  pow  "^ 

stitutional.     Twelve    days    after   the  of  the  board  to  employ  the  plaintifc  ^ " 

announcement  of  the  decision,  the  city  necessarily  was  founded  upon  the  u  -^^— •^ 

accepted    the    relator's    proposal    and  constitutional  law  appointing  the  boar^g^  -^ 

entered  into  a  written  contract  with  the  contract  of  employment  was  a*^f^^ 

him    without    having    suggested    any  solutely  void  for  lack  of  authority         ^ 

objection  upon  the  ground  of  the  un-  enter  into  it,  and  the  plaintiff  could  n*'   -*^ 

constitutionality  of  the  act.     The  re-  recover, 
lator  proceeded   with   the   work  and 
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§  801  (466).  Letting  to  the  Lowest  Bidder.  —  Where  the  charter 
or  incorporating  act  requires  the  officers  of  the  city  to  award  contracts 
to  the  lowest  bidder^  a  contract  made  in  violation  of  its  requirements 
is  illegal ;  and  in  an  action  brought  on  such  contract  for  the  work, 

the  city  may  plead  its  illegality  in  defence ;  ^  and  neither  the  munici- 

*  Brady  v,  Majror,  Ac.  of  New  York,  56  N.  J.  L.  273  (the  work  cannot  be 
20  N.  Y.  312.  It  b  intimated  that  it  is  divided  between  the  lowest  and  the 
not  .essential  to  the  defence  that  the  highest  bidders) ;  Townsend  v.  Atlantic 
city  should  show  a  fraudulent  collusion  City,  72  N.  J.  L.  474;  Mullane  v.  New- 
between  the  bidder  and  the  officers  ark  (N.  J.  L.)>  68  Atl.  Rep.  412; 
awarding  the  contract.  Whether  the  Board  of  Finance  v.  Jersey  City,  57 
city  is  U^le  on  a  quantum  meruit  to  one  N.  J.  L.  452 ;  Walton  v.  New  York,  26 
who  has  bona  fide  performed  labor  un-  N.  Y.  App.  Div.  76 ;  Kingsley  v. 
der  a  void  contract,  where  the  work  Bowman,  33  N.  Y.  App.  Div.  1;  La 
has  been  accepted  and  used,  was  not  France  Engine  Ck).  v.  Syracuse,  33 
determined,  ib.;  s.  c.  2.  Bosw.  173;  7  Misc.  (N.  Y.)  516;  People  v,  Buffalo, 
Abb.  Pr.R.234;  16Abb.Pr.R.432.  As  84  N.  Y.  Supp.  434;  CoughUn  ». 
further  illustrating  the  text,  see  People  Gleason,  121  N.  Y.  631 ;  Mutual  Life 
t;.  Flagg,  17  N.  Y.  584;  Peterson  v.  Ins.  Co.  v.  New  York,  144  N.  Y.  494; 
MayorT&c.  of  New  York,  17  N.  Y.  449,  State  v,  Gncinnati,  1  Ohio  N.  P.  377; 
referring  to  but  expressing  no  opinion  State  v.  Nieman,  6  Ohio  N.  P.  419; 
upon  Christopher  v.  Mayor,  ic.  of  Inteirstate  Brick  Ck).  v.  Philadelphia.  3 
New  York,  13  Barb.  (N.  Y.)  567;  Pa.  Dist.  Rep.  544;  Frame  v.  Felix, 
Ap^eby  v.  Mayor,  Ac.  of  New  York,  167  Pa.  47;  Times  Pub.  Ck).  v.  Everett, 
15  How.  (N.  Y.)  Pr.  428;  Harlem  Gas  9  Wash.  518;  Moran  v.  Thompson,  20 
Co.  V.  Mayor,  Ac.  of  New  York,  33  Wash.  525  (applies  to  city  water  sys- 
N.  Y.  309;  Macey  v.  Titcombe,  19  Ind.  tern) ;  Ricketsont?.  Milwaukee,  105  Wis. 
135;  Bonesteel  v.  Mayor,  &c.  of  New  591;  Chippewa  Bridge  Ck>.  v,  Durand, 
York,  22  N.  Y.  162 ;  Smith  v.  Mayor,  122  Wis.  85.  Index^  Lowest  Bidder. 
te.  of  New  York,  21  How.  (N.  Y.)Pr.  1;  Bidders  may  be  advised  that  no  bid 
Greene  v.  Mayor,  Ac.  of  New  York,  60  in  excess  of  a  certain  sum  will  be  con- 
N.  Y.  303;  rev'g  s.  c.  1  Hun,  29;  sidered.  Seaboard  Nat.  Bank  v. 
Yamold  v,  Lawrence,  15  Kan.  126;  Woesten,  147  Mo.  467.  Statute  pro- 
Dicldnsonv.  Poughkeepsie,  75  N.  Y.  65,  viding  that  contracts  **may"  be  let  by 
citing  text;  Eager, /n  re,  46  N.  Y.  100;  competitive  bidding  after  advertise- 
Nash  V.  St.  Paul,  8  Minn.  172;  s.  c.  11  ment  construed  as  permissive  only  and 
Minn.  174;  White  v.  New  Orleans,  15  not  mandatory.  Dillingham  v.  Spartan- 
La.  An.  667 ;  State  v.  Barlow,  48  Mo.  17 ;  bui^,  75  S.  Car.  549.  If  the  lowest  bid- 
po9tf  §  1489,  note;  Brevoort  v.  Detroit,  der  is  required  to  give  security  and  the 
24  Mich.  322;  May  v.  Detroit,  2  Mich,  law  requires  public  notice  of  proposals, 
C.  C.  Rep.  230;  Shaw  v,  Trenton,  49  any  contract  without  a  compliance 
N.  J.  L.  339;  Trenton  v.  Shaw,  49  with  the  law  is  unauthorized  and 
N.  J.  L.  638;  Davenport  t>.  Klein-  void.  Dickinson  v.  Poughkeepsie,  75 
flchmidt  (contract  to  take  water),  6  N.  Y.  65;  Eager,  /nrc,  46  N.Y.  100; 
Mont.  502;  Inge  v.  Mobile,  135  Ala.  Maxwell  v.  Stanislaus,  53  Cal.  389. 
187;  Santa  Cruz  Rock  Pavement  Co.  A  bid  for  street-paving  is  not  defec- 
ts. Broderick,  113  Cal.  628;  City  Imp.  tive  in  not  distin^ishmg  between  the 
Co.  V.  Broderick,  125  Cal.  139;  Ander-  portions  of  the  unprovement  chaige- 
8on  V.  Fuller,  51  Fla.  380;  Chicago  v.  able  to  the  lots  fronting  on  the  street 
Hanreddy,  211  111.  24,  aff'g  102  111.  and  the  portion  chaigeable  to  the 
App.  1;  Chicago  Sanitary  Dist.  v.  city,  where  the  relative  proportions 
McMahon,  110  111.  App.  510;  Nicholas-  have  already  been  fixed.  Beniteau 
ville  Water  Works  v.  Nicholasville,  18  v.  Detroit,  41  Mich.  116.  Remedy 
Kv.  Law.  Rep.  592;  36  S.  W.  Rep.  549;  of  taxpayer.  Follmer  v.  Nuckolls  Co., 
Warren  v.  Boston,  181  Mass.  6;  6  Neb.  204;  compare  Clark  v.  Day- 
Le  Toumeau  v.  Hugo,  90  Minn.  420;  ton,  Ib.  192.  Wnether,  when  the 
Fairbanks,  Morse  &  Co.  v.  North  Bend,  work  is  of  such  a  character  that  its 
68  Neb.  560;  McDermott  v.  Board  of  ultimate  cost  cannot  be  foreseen. 
Street  &  Water  Com'rs  of  Jersey  City,  there  can  be  any  choice  among  bids, 
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pality  nor  its  subordinate  officers  can  make  a  binding  contract  for 
such  work  except  in  compliance  with  the  requirements  of  the  law.^ 
If  the  charter  requires  not  only  that  work  for  the  city  shall  be  let  to 
the  lowest  bidder  after  advertisement,  but  also  that  similar  adver- 
tisement shall  be  made  where  the  work  is  relet  on  an  abandonment 
of  the  contract  by  the  original  contractor,  the  requirements  of  the 
statute  as  to  reletting  must  be  followed,  otherwise  the  contract  for 
completion  is  void  and  an  assessment  l)ased  thereon  cannot  be  sus- 
tained.- When  the  statute  is  silent  on  the  subject  of  reletting,  it  has 
been  held  in  New  York  and  in  Indiana  that  a  readvertisement  and 
new  letting  of  the  contract  is  not  necessary  when  the  original  con- 
tractor has  abandoned  the  work.  In  theory,  the  property  owners 
who  are  liable  for  the  expense  are  not  damaged.  They  are  indemni- 
fied by  the  obligation  of  the  contractor  and  his  surety;  and  if  the 
statute  does  not  in  terms  require  a  reletting  to  the  lowest  bidder  after 
advertisement,  it  is  not  necessary  to  go  through  these  formalities.*  In 
Illinois,  a  contrary  view  has  been  adopted,  and  it  has  been  held  that 
a  simple  requirement  that  any  work  or  other  public  improvement, 
when  the  expense  thereof  shall  exceed  SoOO,  shall  be  let  to  the  lowest 
responsible  bidder  after  advertisement  does  not  admit  of  any  except 
tion  on  a  reletting  when  a  valid  contract  has  been  let  after  advertise. 

aaare.    McBrian  v.  Grand  Rapids,  56  meaning  of  a  statute  requiring  odd- 

Mich.  95.  tracts    for     ** street     work"    to    be 

The  New  York  City  charter  of  1873,  advertised  and  let  to  the  lowest  re- 
containing  a  provision  similar  to  that  sponsible  bidder.  Electric  Lijcht  Cd 
stated  in  the  text,  was  construed  to  ro-  v.  San  Bernardino,  100  Cal.  348.  See 
quire  a  submission  for  competition  of  also  Reid  v.  Trowbridge.  78  Miss.  542; 
every  important  item  of  a  contem-  Tanner  v.  Auburn,  37  Wash.  38;  Ne 
plated  work.  Matter  of  Merriam,  84  braskaCity  v.  GasCo.,  0  Neb.  339. 
i^.  Y.  596.  Where  the  charter  is  im-  As  to  the  meaning  of  the  tena 
perative  that  contracts  for  public  works  "work*'  in  a  statute  requiring  Iptting 
should  be  let  to  the  lowest  bidder  and  by  competition,  see  Chippewa  Biidge 
the  lowest  bidder  withdraws  his  bid,  it  (x>.  v.  DvLrand,  122  Wis.  85.  94.  See 
is  the  duty  to  advertise  again  and  not  also  State  v.  Bariow,  48  Mo.  17;  Mast 
to  award  the  contract  to  the  next  lowest  v,  Pittsburgh,  137  Pa.  548;  Americu 
bidder.  Twiss  r.  Port  Huron,  63  Mich.  Pav.  Co.  v.  Wagner,  139  Fa.  623: 
528.  State  v,  St.  Louis,  169  Mo.  31 :  State  •. 

*  Addis  V.  Pittsburg,  85  Pa.  St.  389.  Butler,  178  Mo.  272;  SUte  r.  St.  Lw 

Tlie  hiring  of  pumps  from  day  to  day  at  161  Mo.  371. 

a  daily  rental   for  the  purpose  of  a        ^  Mitchell  v.  Milwaukee,  18  Wii.  92. 

special  test  is  not  a  contniot  for  work  See  also  Wells  v.  Bumham,  20  Wifc 

the  expense  of  which  will  excectl  S.500  112;  Hasbrouck  v.  Milwaukee,  21  Wii 

within  the  contemplation  of  a  statute  217. 

reciuirintj  the  letting  of  contracts  to  the        •  Bass  Foundry  and  Machine  Woni 

lowest  bidder,  although  the  aggregate  v.  Parke  County.  115  Ind.  234:  Gih«* 

daily  rental  exccels  that  sum.   Chicas:o  County  v.  Motherwell  Iron  &  Steel(A» 

SanitaryDist.r.  Blake  Mfg.  Co..  179111.  123   Ind.   364;    Matter  of  Leed^  * 

167,  afT'g  77  111.  App.  287.     Tlie  light-  N.  Y.  400:  Melbank  t.  WertemSui^ 

ing  of  city  streets  by  electric  light  sus-  Co.,  21  S.  Dak.  261;  HI  N.  W.  Rep- 

pended  above  the  intersection  of  the  561.     See  also  Camden  p.  Ward,  ^ 

streets  is  not  "street  work"  within  the  N.  J.  L.  558. 
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ment  for  bids  and  the  contractor  has  abandoned  the  work.^  It  has 
been  held  that  a  statutory  requirement  of  competitive  bidding  does 
not  prevent  the  city  from  providing  in  specifications  and  contracts 
that  the  contractor  shall  do  siich  extra  work  as  the  officer  in  charge 
of  the  improvement  shall  direct,  and  that  the  compensation  there- 
for shall  be  the  reasonable  cost  to  the  contractor  plus  a  percentage 
for  profits,  &c.  The  extra  work  does  not  require  to  be  let  by  sepa- 
rate advertisement.^ 

§  802.  When  Oompetition  is  Impossible  or  Unavailing.  —  It  has 
been  held  that  where  competitive  proposals  work  an  incongruity 
ftnd  are  unavailing  as  affecting  the  final  result,  or  where  they  do 
not  produce  any  advantage,  but  the  nature  of  the  supply  requires 
that  it  be  determined  from  inspection  and  test,  which  are  made  from 
personal  examination  and  trial  and  depend  upon  special  knowledge 
Gtnd  judgment,  or  where  the  thing  to  be  obtained  is  a  monopoly,  or 
the  requirement  is  of  personal  skill  or  professional  service,  or  it  is 
practically  impossible  to  obtain  what  is  required  and  observe  such 
forms,  a  statiUe  requiring  competitive  bidding  does  not  apply.^  In 
iiacussing  the  nature  of  the  contracts  which  are  excepted  from  the 
operation  of  statutes  requiring  competitive  bidding,  the  court  has 
iaid  that  the  purpose  of  the  statute  is  to  insure  economy  in  the  public 
idministration,  and  honesty,  fidelity,  and  good  morality  in  the  ad- 
[ninistrative  oflicers.  Competitive  offers  or  bids  have  no  other  object 
but  to  insure  economy  and  exclude  favoritism  and  corruption  in  the 

^  Chicago  V,  Hanreddy,  211  111.  24,  sponsible  bidder, 'nor  can  any  person  in 
ifTg    102    ni.    App.    1.      Although   a  privity    with    the    contractor    do    so. 
itatute  provides  tnat  if  any  work  be  McChesney  v.  Syracuse,  75  Hun,  503; 
ibandoned  by  the  contractor,  it  shaU  Camden  v.  Ward,  67  N.  J.  L.  558 ;  Jones 
tM  readvertised  and  relet  to  the  lowest  v.  Sava^,  24  N.  Y.  Misc.  158. 
bidder,  yet  if  it  appears  that  the  con-         *  Snuth  v.  Chicago  Sanitary  Dist., 
tract  was  not  in  fact  abandoned  by  the  108  111.  App.  69 ;  Clark  v.  Pittsbuiigh, 
oontractor,  but  that  the  local  authori-  217  Pa.  46.    But  see  McBrian  v.  Grand 
ties  oomi^eted  the  work  themselves  for  Rapids,  56  Mich.  95 ;    Ely  v.  Grand 
the  contractor,  and  as  his  agent,  under  Rapids,  84  Mich.  336.    In  New  York  it 
%  stipulation  in  the  contract  authoriz-  has  been   held   tliat   when  the   work 
ing  tnem  to  do  so  in  certain  contingen-  furnished  by  the    contractor  is  defec- 
eies,  and  to  apply  the  contract  com-  tive,  a  contract  or  agreement  by  which 
pensatioQ  to  the  payment  of  the  ex-  the  contractor  agrees  to  remove  ma- 
pense^  <rf  completion,  readvertising  and  terial  called  for  oy  the  contract  be- 
raletting  was  not  necessary,  if  the  ex-  cause  of  its  defects,  and  to  substitute 
pense  ^  the  completion  be  less  than  other  material   therefor,   is    within  a 
the  balance  of  the  ori^nal  contract  statute  requiring  the  letting  of  con- 
price,     ffimermeyer  v.  New  York,   16  tracts  to  the  lowest  bidder  and  cannot 
N.  Y.  App.  Div.  445.    A  contractor  who  be  made  without  advertisement.    Cahn 
has  abandoned  the  work  cannot  take  v.  Metz,  115  N.  Y.  App.  Div.  516. 
advanta^  of  the  omission  of  the  city        *  Gleasoh  v.  Dalton,  28  N.  Y.  App. 
authorities  to  readvertise  and  relet  the  Div.  655,  559,  rev'g  23  Misc.  (N.  i.) 
work  Ot  completion  to  the  lowest;  re-  18. 
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furnishing  of  labor,  services,  property,  and  materials  for  the  uses  of 
the  city.  This  is  the  only  purpose  of  the  statutes,  and  when  this 
effect  is  given  to  them,  nothing  further  is  needed.  But  they  are  not 
to  have  such  a  construction  as  to  defeat  this  purpose,  to  impede  the 
usual  and  regular  progress  of  the  local  business,  or  to  deprive  the 
inhabitants,  even  temporarily,  of  those  things  necessary  and  indis- 
pensable to  their  subsistence,  their  health,  or  the  security  and  pro- 
tection of  their  persons  or  property.  Contingencies  may  arise  when 
services,  materials,  and  property  may  be  immediately  needed,  and 
where  competitive  offers  and  written  contracts  would  be  unsCTrice- 
able  and  impossible.  In  such  cases  the  statutes  would  not  apply, 
because  such  implication  could  not  have  been  intended.  Whenever 
the  nature  of  the  service,  or  of  the  property  needed  for  the  public 
uses,  or  the  time  within  which  it  must  be  had  to  prevent  irreparable 
mischief,  is  impossible  under  competitive  offers,  then  the  proviskMU 
of  the  statute  cannot  apply,  because  such  could  not  have  been  the 
intention  of  the  law-makers,  and  such  emergencies  were  not  amongst 
the  mischiefs  which  the  pro\Tsions  referred  to  were  designed  to  c»- 
rect.  A  city  needs  lands  in  a  particular  locality  for  a  public  maricet, 
an  engine  house,  or  other  public  building:  it  requires  professional 
services,  those  of  an  engineer,  physician,  law}*er,  or  an  artist,  or  it 
may  require  services  of  any  kind,  and  property,  to  be  furnished  upon 
a  sudden  and  unforeseen  emergency  of  greater  value  than  the  sum 
fixed  by  the  stiitute  as  the  minimum  for  which  orders  can  be  given 
without  competitive  bidding.  If  these  things  can  only  be  obtamed 
through  the  forms  prescril)ed  by  the  statutes,  they  cannot  be  obtained 
at  all,  for  these  things  cannot  become  the  subject  of  a  competitive 
offer  to  he  consummated  by  a  written  contract  with  the  person  mak- 
ing the  most  favorable  offer. ^ 

Emergency  has  been  recognized  as  a  ground  for  the  exceptioo.' 
The  nature  of  an  emergency  which  will  justify  the  making  of  a  coo- 
tract  without  advertisement  and  competitive  bidding  is  illustrated 
by  the  necessity  of  preventing  a  city  from  being  left  in  dmknm 

*  Harlem  Gas  Co.  v.  Mavor.  <fec.  of  New  York,  37  N.  Y.  Misc.  432.    8» 

New  York.  33  X.  Y.  309 ;    Newport  also  Clark  Co.  v.  Allegheny  Gty.  141 

News  V.  Potter.   122   Feil.   Rep.  321;  Fed.  Rep.  644.    Emergency  9S9LpaaaA 

Hurley  Water  Co.  v.  Vaughn,  115  Wis.  of  exception  to  a  statute  p^rohilutu^tbB 

470.    Statute  held  to  be  inapplicable  to  employment   of   a    munidpal   officer; 

contracts    for    publishing    ordinances,  Greenfield  v.  Black,  42  IndL  Afjp.  W5; 

notices,    &c.      Public    Le<lg:er    Co.    v.  82  N.  E.  Rep.  797;  as  juurtifying  the 

Memphis.  93  Tenn.  77.     Nevertheless,  employment  of  a  tliird  peraon  to  p(^ 

such  contracts  are  frequently  let  and  form  the  official  duties  of  anoffieeror 

required  to  be  let  to  the  lowest  bidder  employee;   Warren  County  v.  OAorti 

after  public  advertisement.  4  Ind.  App.  690;    Moi^n  County* 

»  Harlem  Gas  Co.  r.  Mavor.  Ac.  of  Seaton,   90   Ind.    158;     Washbun  * 

New  York,  33  N.  Y.  309;   Sheehan  v.  Shelby  County,  104  Ind.  321. 
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lirough  failure  to  light  its  streets,  &e.*  But  every  supposed  emer- 
fency  will  not  be  considered  as  furnishing  an  excuse  for  failing  to 
x>mply  with  the  terms  of  the  statute.  If  it  is  possible  for  the  munici- 
)al  authorities  to  meet  the  emergency  and  protect  the  city  interests 
whilst  still  observing  the  forms  prescribed  by  law,  then  the  provisions 
ft  the  statute  must  be  complied  with.^    The  correct  rule  is  that  the 

•  In  December,  1898,  a  controversy  tracts  without  the  approval  of  the 
loae  between  the  departments  of  assembly,  though  it  was  subsequently 
Miblic  buildings,  lighting,  and  supplies,  held  by  the  A()pellate  Division,  revers- 
ad  the  board  of  pubHc  improvements  ing  the  Special  Term,  that  those 
ta  the  one  hand,  and  the  municipal  officers  could  proceed  without  any 
flsembly  of  the  city  of  New  York  on  affirmative  action  of  the  assembly 
he  other  hand,  as  to  their  respective  (Blank  v.  Kearny,  44  N.  Y.  App.  Div. 
ightfi,  powers,  and  duties  relative  to  592).  The  fact  remained,  however, 
ontracts  for  lighting  the  streets  and  that  the  belief  had  a  reasonable  founda- 
niblic  buildings  of  the  city.  Assuming  tion;  and  it  was  conceded  that  the 
hat  it  was  necessary  for  the  assembly  prices  agreed  to  were  fair  and  reason- 
o  first  pass  ordinances,  the  board  of  able,  and  the  obligation  sought  to  be 
public  improvements  prepared  suitable  enforced  against  the  city  was  just. 
esolutions  and  ordinances  on  that  The  court  held  that  there  wSs  shown  a 
ubject  and  forwarded  theni  to  the  great  public  necessity  and  an  emer- 
unembly  for  adoption.  Notwithstand-  gency  not  contemplated  by  the  statute, 
Dg  the  urgent  necessity  for  action,  the  —  one  which  would  not  permit  of 
Qunidpal  assembly  refused  to  act,  and  delay  but  required  immediate  action 
mous  lighting  companies  having  to  protect  the  city  as  well  as  the  lives 
hieatened  to  cut  off  the  supply  of  light  ana  property  of  the  citizens,  and  as 
Diless  contracts  were  made  m  writing,  there  was  no  attempt  to  override  the 
he  resolutions  were  withdrawn  from  statute,  or  to  do  ttiat  which  it  pro- 
he  assembly.  As  a  result  of  the  con-  hibited,  and  a  situation  being  presented 
est  the  city  would  have  been  plunged  to  which  the  statute  did  not  apply,  the 
a  darkness  after  January  1,  1899,  lighting  companies  were  entitled  to 
lad  not  the  various  lighting  companies,  recover  from  the  city.  North  River 
m  being  applied  to,  expressed  a  willing-  Electric  Ck).  v.  New  York,  48  N.  Y. 
teas  to  proceed  without  written  con-  App.  Div.  14. 

racts,    provided    an    assurance    were         '  It  has  been  held  that  the  pro- 

;iven  tnat  the  city  authorities  would  visions  of  the  New  York  Health  Imw, 

ee  to  it  that  they  should  be  eventually  authorizing  boards  of  health  to  take 

Hud.    Such  assurances  were  given  by  steps   to   protect   the    health    of   the 

he  commissioner  of  public  buildings,  municipality,  must  be  regarded  as  in 

ighting,  and  supplies,  and  the  board  of  the  nature  of  an  amendment  to,  or  at 

lublic   improvements,  who  were   the  least  a  part  of,  all  municipal  ciiarters. 

iffioers  upon  whom  the  dut^  devolved  But  in  proceeding  under  the  powers 

if  attenaing  to  the   lighting  of  the  conferrea  bv  the  public   healtn  law. 

treets  of  the  city,  and  the  lighting  was  the  board  of  health  and  the  municipal 

urnished  at  the  earnest  solicitation  of  officers  must,  if  the  public  interests 

he  law  department,  which  hoped  to  permit,  still  comply  with  charter  pro- 

ind  some  way  of  solving  the  difficulty,  visions    requiring    advertisement    for 

[te  officials,  alive  to  the  necessity  and  contracts.    Therefore,  where  a  charter 

mportance  of  having  the  city  lighted  reauires  that  no  sewer  exceeding  twenty 

kt  niffht,  were  anxious  to  dischaige  roas  in  length   shall   be   constructed 

heir  duty,  in  the  performance  of  which  without  advertising,  the  construction 

iiey  had  been  hampered  and  obstructed  of  sewers  under  the  direction  of  the  local 

yy   the    assembly.      That   there    was  board  of  health  as  a  preventive  of  an 

erious  doubt  as  to  where  the  power  epidemic  then  existing  in  the  village  or 

wded   when  the  question  was  pre-  apprehended,  although  an  emergency 

lented,  appeared  from  the  view  taken  calling  for  prompt  and  vigorous  action, 

jjr  a  judge  at  Special  Term,  who  en-  must  still  proceed  under  the  provision 

oineti  the  municipal  officers  from  pro-  and  in  the  method  prescribea  by  the 

ceding  to  execute  any  lighting  con-  charter.     If  the  municipal  authoritiea 
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municipal  authorities  have  power  to  meet  any  emergency  which 
may  exist  without  complying  with  charter  provisions  requiring  ad- 
vertisement, but  that  thev  must  satisfv  themselves  and  be  able  to 
satisfy  the  courts  that  the  emergency  is  such  as  to  prevent  them  from 
complying  with  these  provisions.  If  an  emergency  exists,  which  can 
only  be  overcome  by  disregarding  the  charter  provisions,  the  mu- 
nicipal authorities  must  be  prepared  to  show  that  fact,  and  if  thej 
can  show  it,  the  courts  will  uphold  their  action  and  will  doubtless 
construe  and  apply  their  acts  in  a  liberal  and  beneficent  spirit  But 
in  harmony  with  the  other  decisions,  construing  and  applying  stat- 
utory provisions  relating  to  municipal  contracts,  the  courts  will  not 
permit  a  supposed  emergency  to  be  made  an  excuse  for  a  violation 
of  a  beneficent  law,  particularly  where  fraud,  corruption,  or  «- 
travagance  is  apparent. 

A  practical  monopoly  of  the  subject  matter  of  the  contract  is  alao 
regarded  as  furnishing  a  sufficient  reason  for  an  exception  to  a  stat- 
utory requirement  to  advertise  for  bids.* 

construct    sewers    longer   than    those  or  pipes  laid  in  the  particular  district 

specified  in  the  charter  without  com-  of  the  city.    Although  there  were  oUier 

fnying  with  its  provisions,  that  is  at  companies  fumislung  gas  in  the  cit^, 
east  a  technical  disregard  of  the  law.  they  were  confined  to  particular  du- 
It  is  the  duty  of  the  municipal  authori-  tricts,  and  no  company  or  pemn  could 
ties  to  liold  the  orders  of  tlie  board  of  enter  into  competition  with  the  gas- 
health  in  abeyance  until  the  expiration  Ught  company  in  furnishing  the  ns  io 
of  the  time  provided  by  the  charter  Question.  Harlem  Gas  Go.  v.  Buyer, 
for  advertising.  In  the  cAse  in  which  Ac.  of  New  York,  33  N.  Y.  309.  See 
this  opinion  was  expressed,  the  validity  also  Hartford  v.  Hartford  Elec.  Co..  65 
of  a  contract  for  the  construction  of  Ck)nn.  324.  If  there  is  but  one  vaiff 
these  sewers  did  not  come  in  question,  company  which  can  furnish  a  supply  of 
and  to  some  extent,  at  least,  the  water,  a  contract  with  that  compiny  ii 
opinion  must  be  regarded  as  in  the  not  embraced  within  the  provisioDS  of 
nature  of  a  (2ir/um.  Matter  of  Platts-  the  charter.  Gleasonv.  Dalton,28N.Y. 
burgh,  157  N.  Y.  78,  rev'g  27  N.  Y.  App.  Div.  555,  560.  See  also  Huxjer 
App.  Div.  353.  Where  a  statute  re-  Water  Co.  v.  Vaughn,  115  Wis.  470. 
quires  an  emergency  resolution  to  be  Ckimpare  State  v.  I^rlow,  48  Ma  17. 
passed  by  a  two-thirds  vote  of  the  city  It  has  been  said  that  patented 
council  and  such  a  contract  is  let  articles  which  can  be  obtained  from 
without  previously  advertising  for  only  one  person  are  not  within  the  pro- 
bids,  a  contract  so  let  is  not  bindmg  on  visions  of  the  charter.  Baird  v.  Mayor, 
the  city  where  no  emergency  resolution  &c.  of  New  York,  96  N.  Y.  567; 
has  been  passed.  Newton  v.  Toledo,  8  Matter  of  Dugro,  50  N.  Y.  513;  Kfl- 
Ohio  Dec.  607.  vington  v.  Superior,  83  Wis.  222. 
'  Wiiere  a  company  furnishing  ^as  But  see  Nicolson  Pavement  Goi  r. 
to  a  city  lias  u  practical  legislative  Painter,  35  Cal.  699.  See  post,  f  803. 
monopoly,  a  contract  for  the  supply  But  there  are  now  usually  apodal 
of  light  IS  not  within  the  provisions  of  statutory  provisions  in  each  charter 
the  city  charter  re(|uiring  contnicts  for  which  either  regulate  or  prohibit  tta 
supplies  involving  exi>enditures  ex-  purchase  of  patented  articles  on  be- 
ceeilinp:  S'J.^O  to  bo  made  in  writing  half  of  the  municipality.  The  grttter 
with  the  lowest  bidder  after  an  adver-  New  York  Charter  provides  tliit 
tisement  for  proposals.  In  the  case  in  i*  Except  for  repairs  no  patented  pave- 
which  it  was  so  decided,  there  was  no  ment  shall  be  laid  and  no  pateoted 
other  gas-light  company  having  mains  article  shall   be  advertised  tor,  cob- 
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Scientific  knowledge  or  professional  skill  has  also  been  regarded  as 
furnishing  a  ground  for  an  exception  to  the  statutory'  rule.  Thus  it 
las  been  said  that  the  services  of  a  lawyer,  of  a  physician,  or  of  an 
irchitect  or  surveyor,  are  not  embraced  within  a  provision  requiring 
he  letting  of  contracts  to  the  lowest  bidder.* 

Selection  upon  tests  has  also  been  deemed  a  sufficient  reason  for 
accepting  the  subject  matter  from  the  statutory  provisions.  Thus, 
i  statute  authorized  a  commissioner  of  public  works  of  the  city  of 

racted  for,  or  purchased,  except  in  such  engines  and  machinery  then  in  use  for 
ircumstances  that  there  can  be  a  fair  the  new  and  improved  Worthineton 
jid  reasonable  opportunity  for  com-  engine,  exclusively  manufacturecT  by 
»etition,  the  conditions  to  secure  which  the  firm  of  Henry  R.  Worthington, 
hall  be  prescribed  by  the  board  of  although  an  expenditure  lai^gely  ex- 
stimate  and  apportionment/'  L.  1897,  ceeding  ten  thousand  dollars  was  in- 
th.  378,  §  1544,  continued  without  volved,  and  that  the  necessity  of 
;lum^  by  L.  1901,  ch.  466.  advertising    for    propoMsab    for    such 

When,  by  the  Constitution  of  the  engines  was  dispensed  with.  Worthiug- 
tote,  the  duty  is  imposed  upon  the  ton  v.  Boston,  152  U.  S.  695. 
ity  of  fixing  the  rates  for  water^  a  *  People  v.  Flagg,  17  N.  Y.  584, 
ontract  for  a  supply  for  city  purposes  rev'g  5  Abb.  Pr.  232.  See  also  Harlem 
I  not  within  a  charter  requirement  that  Gas  Ck).  v.  Mayor,  &c.  of  New  York,  33 
ontracts  shall  be  let  to  the  lowest  N.  Y.  309;  Newport  News  v.  Potter, 
»idder.  Contra  Costa  Water  Co.  v.  122  Fed.  321  (supervising  engineer); 
Jreed,  139  Cal.  432.  The  fact  that  the  Hoigan  v.  New  York  qty,  114  N.  Y. 
ind  of  steel  prescribed  in  an  advertise-  App.  Div.  555,  559.  This  principle  has 
aent  for  the  building  of  a  bridge  is  been  invoked  to  remove  from  the 
oade  only  by  one  company  does  not  statutory  restriction  fire  works  fur- 
inlawfuUy  hmit  competition,  where  nished  for  the  purpose  of  celebrating 
he  succ^sftd  bidder  would  be  free  to  the  anniversary  of  American  Inde- 
»iiy  such  steel  in  the  open  market,  and  pendence  upon  the  ground  that  the 
herefore  free  competition  to  the  extent  contract  was  for  articles  of  a  peculiar 
equired  by  law  would  not  be  re-  character  depending  entirely  on  the 
tncted.  Knowles  v.  New  York,  37  skill  of  the  manufacturers,  and  for 
Iiflc.  (N.  Y.)  195.  which    a    general    advertisement    for 

Where  a  city  ordinance  provided  proposals  could  not  well  be  made. 
hat  **no  contract  or  purchase  which  is  Detwiller  v.  Mayor,  Ac.  of  New  York, 
sdmated  to  involve  an  expenditure  of  IT  &  C.  (N.  Y.)  657.  But  at  the  present 
loie  than  ten  thousand  dollars,  except  time  it  would  probably  be  difficult  to 
contract  for  the  laying  of  pipe,  shall  persuade  a  court  that  any  manufacturer 
e  made  by  the  said  board  (the  water  of  fireworks  has  acquired  such  a  degree 
card)  until  they  have  advertised  ...  of  peculiar  skill  as  to  prevent  competi- 
>r  sealed  proposals  therefor,"  the  tion  between  the  dinerent  firms  en- 
rater  boN&rd  prepared  an  order  which  gaged  in  the  business.  The  decision 
ma  passed  by  both  branches  of  the  may  have  been  good  law  when  it  was 
ity  council  and  approved  by  the  made,  but  it  would  scarcely  be  re- 
layor  to  the  effect  tnat  the  board  ''be  garded  as  resting  on  a  sufficient  basis 
uthorized  to  exchange  such  pumping  at  the  present  time. 
ngines  and  machinery  as  are  inade-  A  contract  for  the  supervision  of  the 
uate  or  of  insufficient  capacity  for  construction  of  an  improvement  is  not 
boee  of  the  capacity  required  by  the  within  a  statutory  requirement  of  let- 
lans  and  estimates  of  tne  new  high-  ting  of  works  of  improvement  to  the 
BTvioe  extension,  the  expense  of  such  lowest  bidder;  Houston  v.  Potter,  41 
han^  to  be  char^gred  to  the  appro-  .  Tex.  Civ.  App.  381;  91  S.  W.  Rep.  389; 
liation  for  high  service  extension."  It  nor  is  the  cmplo3rment  of  an  architect 
ras  held  that  the  object  6f  the  order  to  prepare  plans.  Houston  v.  Glover, 
ras  to  enable  the  water  board  by  con-  40  Tex.  Civ.  App.  177;  89  S.  W.  Rep. 
ract,  without  advertising  for  scaled  425. 
proposals  from  bidders,  to  exchange  the 
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New  York  to  cause  vxiier  meters  of  approved  pattern  and  suitable  for 
the  purposes  to  be  placed  in  stores,  &c.,  where  water  was  furnished  for 
business  purposes,  and  the  rule  was  adopted  that  when  a  supply,  as  in 
the  case  under  consideration,  was  one  involving  scientific  results  at- 
tained by  mental  and  corporal  labor,  the  advantage  could  not  spring 
out  of  mere  bids,  but  of  tests  to  which  the  thing  should  be  subjected, 
and  that  therefore  the  selection  of  water  meters  was  withdrawn  from 
the  general  rule  applicable  to  contracts  for  work  and  supplies.^ 

Where  the  subject  matter  of  the  contract  is  such  that  the  statute 
has  no  applicability,  the  courts  will,  if  the  work  be  done  or  the  sup- 
plies be  furnished  without  any  express  order,  imply  a  contract  to  pay 
therefor,  from  the  rendering  of  the  services  and  the  furnishing  of  the 
supplies,  \^nth  the  knowledge  and  assent  and  at  the  implied  request 
of  the  municipal  authorities.^ 

§  803  (467).  Patented  Inventions.  —  When  no  provision  of  the 
charter  restricts  the  power  of  the  municipality  to  contract,  e.  y.,  bv 
requiring  all  contracts  to  be  let  to  the  lowest  bidder,  a  municipalitr 
may  contract  for  the  use  of  a  patented  or  monopolized  article  in  a 
public  improvement.^  When  the  statute  or  charter  requires  that 
contnicts  for  work  or  material  shall  be  let  by  competition  and  after 
advertisement,  a  divergence  in  the  views  of  the  courts  has  arisen  on 
the  question  whether  a  city  can  contract  for  the  purchase  or  use  of 
patented  articles.  In  Michigan,  New  York,  and  some  other  States, 
it  has  been  held  that  where  the  statute  or  charter  provides  that  no 
contract  shall  be  made  by  the  city  except  with  the  lowest  bidder  after 
advertisement  for  proposals,  such  provision  was  not  intended  to  pre- 
vent the  city  from  taking  advantage  of  patented  articles,  and  does 
not  prohibit  it  from  contracting  for  the  use  of  an  article  or  material 
although  the  article  is  patented,  and  the  patent  is  owned  and  con- 
trolled by  a  single  person.*    But,  on  the  other  hand,  the  Supreme 

*  People  V.  Van  Nort,  64  Barb.  205.  law  relating  to  the  city  of  New  Vcrk. 
Sec  also  Hainl  v.  Mayor,  <fec.  of  New  which  require  all  work  to  be  done  tad 
York,  90  \.  Y.  507.  supplies   to   be    furnished    to   be  bj^ 

■  Harlem  (las  Co.  r.  Mayor,  &c.  of  contract,   where  the  expenditure  w 

Now  York.  3:i  N.  Y.  309,  afrg  3  Robt.  exceed  $1000,  and  which  direct  aD  con- 

100:   Noriii  River  Electric  Co.  v.  New  tracts  to  be  made  or  let.  after  advert■^ 

York.  18  X.  Y.  App.  Div.  14.  ment,  to  the  lowest  bidder,  the  city 

*  Field  r.  Barber  Asplialt  Co.,  117  council  was  not,  in  the  opinion  of  tt 
Fed.  Rep.  925;  Baltimore  i>.  Raymo,  Court  of  Appeals,  prohibited  fttm 
f>8  Md.  509:  Warron  r.  Barber  Paving  making  a  contract  for  pa\4ng  ft  tiinti 
Co..  115  Mo.  572;  Verdin  v.  St.  Louis,  in  a  manner  or  with  materuils  wtoh 
131  Mo.  20.  did    not    admit   of   competitive  bidr 

*  Hobort  V.  Detroit.  17  Mich.  246:  Dugro,  In  re,  50  N.  Y.  513.  See  ibo 
Holmes  v.  Detroit.  120  Mich.  226.  People  v.  Van  Nort,  64  Barb.  (X.  Y.) 

\cw    York.     Under    provisions    of  205;  Baird  r .  Mayor,  Ac.  of  New  YoA, 
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Courts  of  Wisconsin,  Louisiana,  Illinois,  and  some  other  States  have 
adopted  the  contrary  view  and  hold  that  the  statute  intends  that 

96  N.  Y.  567,  583.    But  if  part  of  tJie  opinion  of  tlie  court  contains  language 

work  to  be  done  is  not  covered  by  the  which  seems  to  tend  to  the  contrary 

patent,  it  has  been  held  that  separate  view. 

proposals  should  be  invited  therefor.  Ion>a.  A  statute  retiuiriiig  corn- 
Matter  of  E^er,  46  N.  Y.  100.  The  petitivebiddinfcjind  letting  to  the  lowest 
OnaUrNew  York  Carter  now  provides  bidder  is  not  intended  to  prevent  the 
that,  except  for  repairs,  no  patented  acquisition  of  a  pat<>nted  article  or  to 
pavement  BnaWhelsddt  or  patented  article  apply  when  competition  is  impossible. 
pwrehasedf  except  under  conditions  se-  Hence  a  siKJcification  for  a  street  im- 
cuiing  a  fair  and  reasonable  o[)portunity  provement  may  call  for  a  patented 
for  competition.  This  provision  does  article  or  material  witiiout  viohiling 
not  prombit  the  owners  of  a  patented  the  statute.  Saunders  v.  Iowa  City, 
pavement  compljdng  with  the  general  134  Iowa,  132;  111  N.  W.  Rep.  529. 
acquirements  specified  in  an  advertise-  Kansas.  In  this  State  it  is  held  that 
oient  for  bids  from  bidding  upon  and  a  statute  reauiring  competitive  bidding 
receiving  an  award  of  the  contract  in  is  not  intended  to  prevent  the  use  of  a 
conipetition  with  others  who  may  be  patented  article.  Yamold  v.  Lawrence, 
able  to  lay  unpatented  pavements  of  15  Kan.  126;  State  v.  Sliawnee  County, 
the  description  ad vertisea.  The  muni-  57  Kan.  267;  Bunker  v.  Hutchinson, 
dpol  authorities  cannot  advertise  for  74  Kan.  651,  654. 
proposals  to  pave  a  street  with  a  Maryland.  In  this  State  the  court 
patented  pavement,  although  the  has  expressed  its  approval  of  the  rule 
patentees  agree  to  furnish  to  any  con-  which  permits  a  city  to  contract  for  a 
tractor  to  whom  the  contract  is  patented  article  notwitlistanding  a 
awarded  all  the  materials  and  author-  provision  requiring  the  contracts  to  be 
ity  necessary  to  lay  the  pavement  at  a  let  by  competition.  The  facts  of  the 
uniform  price,  since  the  patentee  would  case,  however,  did  not  reauire  the 
be  afiToroed,  if  he  chose  to  bid,  an  ad-  absolute  application  of  tne  rule, 
vantage  over  all  other  bidders  which  Specifications  for  paving  a  street  called 
would  eCTectually  prevent  con^petition.  for  pavement  of  three  different  kinds, 
Rose  V.  Low,  85  N.  Y.  App.  Div.  461.  and  it  was  held  that  competition 
The  Cact  that  a  city  in  its  specifications  was  possible  between  the  oifTerent 
indicated  three  methods  of  pavement,  kinds  and  that  the  statutory  require- 
one  of  which  was  patented,  did  not  ment  was  substantially  complied  with. 
afford  a  fair  and  reasonable  opportu-  Baltimore  v.  Flack,  104  Md.  107. 
mty  for  competition  under  this  statute  See  also  Baltimore  v.  Raymo,  68  Md. 
when  the  three  kinds  of  pavement  were  569. 

materially  different,  and  no  standard  Missouri.    The  Supreme  Court  of 

of  comparison  between  them  could  be  this   State   adopts   the    view   that   a 

obtained  by  which  to  determine  which  patented  article  or  material  may  be 

was     the     lowest     in     price.    Barber  called  for  notwithstandinj^  a  statute 

Asphalt    Paving   Co.    v.    Willcox,    90  requiring  competitive  bidding.    Barber 

N.    Y.    App.     Div.    245.      See    also  Asphalt  Pav.  Co.  v.  Hunt,  100  Mo.  22. 

Kay  V.  Monroe,  93  N.  Y.  App.  Div.  See  also  Warren  v.  Barber  Asphalt  Pav. 

4S4.  Co.,  115  Mo.  572;   Verdin  v.  St.  Louis, 

Califomia,     A  city  can  contract  for  131  Mo.  26;  Swift  v.  St.  Louis,  180  Mo. 

any  kind  of  pavement,  even  if  it  be  80. 

patented  and  the  contract  relates  to  an  New  Jersey.  The  decisions  in  this 
improvement  which  is  payable  by  an  State  do  not  appear  to  have  definitely 
■■w  mi  I  Mil  1 1  against  the  property  settled  the  rule  which  is  favored  bv  the 
ownera.  Perine  Cont.  Co.  v.  Quacken-  court.  In  Kiean  v.  Elizabeth,  35  W.  J. 
bush,  104  Cal.  684,  distinguishing  L.  351,  the  Supreme  Court  held,  on 
Nioolson  Paving  Co.  v.  Painter,  35  Cal.  certiorari  to  review  the  proceedings 
699,  on  the  ground  that,  under  the  under  an  ordinance  directing  advertise- 
fltatute  before  the  court  in  that  c^,  the  ment  for  paving  with  a  patent  process, 
city  could  only  contract  for  Nicolson  that  charter  requirements  that  all  con- 
pavement  when  it  was  petitioned  for  tracts  for  public  works  shall  be  adver- 
h^  the  property  owners,  and  no  peti-  tised  and  awarded  to  the  lowest  bidder 
tKNi    was    presented,    although    the  are  inconsistent  with  a  resolution  of  the 
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there  shall  be  competitive  bidding  in  all  cases;  that  when  an  article 
is  patented  there  cannot  be  competitive  bidding,  and  that  a  specifica- 
tion calling  for  a  patented  article  violates  the  implied  requirement 
of  a  statute  prohibiting  the  letting  of  contracts  otherwise  than  by 
competition  to  the  lowest  bidder.*  But  even  in  those  jurisdictions 
where  the  court  has  held  that  the  stiitutory  requirement  of  com- 
petitive bidding  prevents  the  purchase  of  a  patented  article,  some 
decisions  limit  the  application  of  the  principle  to  cases  where  the 
charter  imposes  the  expense  of  the  improvement  upon  the  propertr 
benefited  thereby,^    and  the  city  may  purchase  a  patented  artick 

council  to  use  a  patented  pavement  *  Sicc:el   v.    Chicag^o.   223   HI.  428; 

and  to  advertise  for  proposals  therefor,  Monaphan  v.  Indianapolis,  37  Ind.  App. 

because     under    such     circumstances  280;    Seibert  v.  Indianapolis,  40  IdI 

there  can  be  no  competition.     But  in  App.  296;  81   N.   £.  99;  Finenm  r. 

Newark  v.  lionnell,  57  N.  J.  L.  424,  a  Central  Bituiitluc  Pav.  Co.,  116  Ky, 

caae  involving  Trinidad  Lake  asphalt,  495;    Bureess  v.  Jefferson,  21  La.  aL 

a  proprietary  article,  the  opinion  of  the  143 ;    Barber  Asphalt  Co.  v.  Gogrere, 

Court  of  Errors  and  Appeals  seems  to  41  La.  An.  251;   Dean  v.  Charlton,  23 

disapprove  of  tills  decision.     See  also  Wis.  590.    See  also  Fishbum  v.  Chiogo, 

Ryan  r.  Patterson,  66  N.  J.  L.  533.  171  111.  338.    Sequel  to  Dean  v.  Chiri- 

Ohio.     It    has    been    held    by    the  ton,  23  Wis.  ^90,  supra;  see  MillB  r. 

Grcuit  Court  in  this  State  that  an  Charleston,  29  Wis.  400,  and  Detnt. 

advertisement  may  call  for  a  patented  Borschsenius,  30  Wis.  236,  the  legidft' 

article    notwitlistanding    a    statutory  ture  ha\'ing  validated  the  assessment 

re<iuirement   of    competitive    bidding.  Indiana,    The  Appellate  Court  in 

Holbrook  v.  Toledo,  28  Ohio  Cir.  Ct.  this  State  has  held  that  when  a  pAv«- 

Kep.  284.    See  also  Hastings  v,  Colum-  ment    is    patented    there   cannot  be 

bus,  42  Ohio  St.  585.  competitive   biddinj^   therefor,  and  a 

Pennsylvania.    A  provision  requir-  specification  specifyiEie  such  patented 

ing  advertisement  and  a  letting  to  the  article  does  not  comp^  with  a  statute 

lowest   bidder  does  not  apply  to  or  rec^uiring  competitive  bidding,  when  tbe 

prevent  the  purchase  of  a  patented  article  is  not  intended  for  the  use  of  the 

article.    Silsby  Mfg.  Co.  v.  Allentown,  municipality  itself  but  is  to  be  paid  for 

153  Pa.  319.  bv  an  assessment  upon  the  aoutten 

South  Carolina.  In  a  case  where  Monaghan  v.  Indianapolis,  37  Ind.  Appi 
competitive  bidding  was  held  under  280.  The  court  seems  to  lay  stress  u^ 
certain  conditions  but  there  was  no  the  fact  that  there  may  be  a  distinctioB 
mandatory  renuirement  that  the  con-  between  a  purchase  for  the  use  of  the 
tract  be  let  by  competition  to  the  municipality  itself  payable  from  iH 
lowest  bidder,  the  Supreme  Court  of  ^neral  funds  and  a  i)ureha8e  for  lo 
this  State  expressed  tfie  opinion  that  improvement  which  ia  payaUe  \ij 
the  city  might,  even  when  competitive  assessment.  The  objection  that  a  con- 
bidding  is  required,  advertise  for  bids  tract  is  for  the  use  of  patented  proceHSi 
and  let  a  contract  for  pa\nng  streets  and  articles  and  that  the  city  cannd 
\^-ith  a  patent  material  when  all  the  contract  for  such  use  where  the  charter 
competition  possible  under  the  circum-  requires  competition,  is  not  avaSM 
stances  is  |)emiittcd.  Dillinghiim  v.  tothecontractor  or  his  surety  in  an  utikD 
Spartanburph,  75  S.  Car.  .549.  by  the  city  on  the  bond  for  damageiiar 

When   the  charter  or  statute  pre-  breach   of   the    contract.    ICadison  t- 

scribes  the  terms  or  method  by  which  a  American    Sanitary    EIngineering  Odl, 

patcntiMl  article  may  be  used,  its  re-  118  Wis.  480. 

<iuirements   must    be   complied   ^ith.  '  Indiana.     In  Monaghan  v.  IndiiB- 

AHen    V.    Milwaukee,    128    Wis.    678;  apolis,  37  Ind.  App.  280,  it  has  been 

Cawker  v.  Milwauk(»e,  133  Wis.  35;  1 13  held  tliat  the  specifications  cannot  cJ 

N.  W.  Rep.  417.     Liability  of  city  to  for  a  patentee!  article  for  use  in  » 

pay  "royalty*'  to  pat(?nt(M\     Bigelow  improvement  which  is  not  intended  for 

V.  Louis^'illo,  3  Fish.  Pat.  Ci\s.  602.  the  use  of  the  munidixUity  itadf,  bo* 
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without  competition  when  it  is  intended  for  the  use  of  the  city  itself 
and  is  not  to  be  paid  by  assessment  on  the  property  owners.*    Other 

18  to  be  paid  for  by  abutters,  and  stress  pavement  in  a  local  improvement  paya- 

is  laid  upon  tiie  fact  tliat  the  article  is   ole   by   a   special   assessment   on   the 

not  intended  for  the  use  of  the  city  it-   abuttmg  property,  Dodge,  J.,  explained 

adi  and  to  be  paid  from  its  funds,   the  decisions  of  the  Wisconsin  courts  os 

Later  Wisconsin  decisions:  The  early   follows:  *'In  Dean  v.  Cliarlton,  23  Wis. 

case  of  Dean  v.  Charlton,  23  Wis.  590,   590,    this    court    decided    that    under 

is  distinguished  in   Kilvin^ton  v.  Su-  charters,  which  give  power  to*  the  city 

perior.  S  Wis.  222,  where  it  was  held  to  impose,  by  special  assessment,  upon 

that  tne  fact  that  the  method  of  build-  abuttmg  lots  the  cost  of  a  street  un- 

inf  a  crematory  for  garbage  vxis  patented  provement  only  upon  comp)etitive  bids, 

did  not  render  invalid  a  contract  there-  cities    have    no    power    to    adopt    a 

for  let  to  the  lowest  bidder,  where  the  patented  pavement  so  controlled  by  a 

entire  work  was  done  at  the  expense  of  monopoly  that  there  can  be  no  com- 

the  city,  and  where  there  was  a  definite  petition,  in   the  fair  and   reasonable 

and  settled  price  for  the  patent  at  which  meaning  of  the  word.    For  nearly  f ortv 

it  was  held  and  offered  to  the  city  and  years  the  legislature  has  approved  this 

aJl  [contractors  so  that  in  fact  there  construction  of  such  grants  of  power 

was    free    competition    for   the    work  by  re-enacting  them  m  substantially 

and  materiids  and  all  else  not  within  the  same  form  and  in  some  instances  by 

the  patent.    The  application  of  Dean  v,   making  special  provision  for  obtaining 

Charlton,  supra,  was  limited  to  assess-  the  benefits  of  patents.    The  authority 

ments  charged  against  abutting  lots  of  that  case  in  tnis  respect  has  not  been 

where  the  Tot  owners  had  the  right  contradicted.      In    Kilvington   v.    Su- 

secured  to  them  to  construct  in  front  of  perior,  83  Wis.  222,  uiiged  by  respond- 

their  property  the  improvements  for  or  ent,  the  decision  in  no  wise  conflicts 

in  which  the  patented  article  or  process  with  the  earlier  case.    It  proceeds  upon 

was   used.     The   court   expressed   its  and  gives  effect  to  a  distinction  fully 

opinion  that  under  any  other  theory  a  recognized  in  Dean  v.  Charlton,  23  Wis. 

municipal  corporation  would  be  obliged  590;    namely,  that  such  general  city 

to  forego  the  purehase  and  use  of  all  powers  as  lighting  streets,  purchase  of 

patent^  implements,  modes,  or  pro-  a  fire  engine,  or  destruction  of  garbage, 

,  a  result  which  they  did  not  are  generally  and  broadly  conferred  by 


think  the  legislature  contemplated,  other  clauses  of  our  city  charters  and 
In  Ricketson  v,  Milwaukee,  105  Wis.  that  as  to  them  the  requirement  that 
501,  where  proceedings  to  construct  a  purchases  of  materials  or  letting  of 
aarbage  crematory  were  held  invalid  work  be  done  upon  competitive  bidding 
because  the  council  did  not  cause  plans  is  merely  regulative  of  a  duty  which 
and  specifications  to  be  prepared,  but  the  city  government  is  bound  to  per- 
lequired  bidders  to  submit  their  own  form;  and,  as  a  result,  that  the  legis- 
pl^is  and  specifications,  the  court  lature  must  be  deemed  not  to  have 
declared  that  Dean  v.  Charlton,  supra,  intended  the  requirement  for  com- 
as limited  by  Kilvington  v.  Superior,  petitive  bidding  to  apply  where  it 
fupra,  embooies  the  nile  that  prevails  could  not.  The  field  is  one  of  con- 
in  Wisconsin.  In  Hurley  Water  Co.  v,  struction  of  our  own  statutes  enacted 
Vaughn,  115  W^is.  470,  the  court  held  after  the  rule  of  Dean  v.  Charlton  was 
that  a  viUage  might  contract  with  announced,  so  that  views  of  courts  in 
a  corporation  organized  in  the  main  other  jurisdictions  upon  their  statutes 
for  the  special  purpose  of  supplying  are  by  no  means  controlling,  if  even 
ihe  village  with  tocUer  without  advertise-   relevant." 

naent  and  competitive  bidding,  remark-  '  Wisconsin.  In  this  State  the  quail- 
ing that  where,  in  the  very  nature  of  fication  of  the  general  rule  stated  in 
things,  competition  would  be  impossi-  the  text  is  adopted  when  the  article  is 
ble  or  improbable,  it  could  not  be  sufH  intended  for  the  use  of  the  city  and  is 
posed  that  the  legislative  purpose  was  not  to  be  paid  by  special  assessment. 
to  compel  the  municipality  to  go  See  Kilvington  v.  superior,  83  Wis. 
through  the  useless  form  of  a  letting  to  222 ;  Ricketson  v.  Milwaukee,  105 
the  lowest  bidder.  In  Allen  v.  Mil-  Wis.  591;  Hurley  Water  Co.  v.  Vaughn, 
waukee,  128  Wis.  678,  a  case  involving  115  Wis.  470.  The  qualification  in 
the  power  of  a  city  to  use  a  patented   Kilvington  v.   Superior,  83  Wis.  222, 
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decisions  permit  the  use  of  a  patented  article  even  in  the  case  of  a 
special  improvement  payable  by  assessment,  when  the  city  has  ac- 
quired the  right  to  permit  any  bidder  who  may  be  successful  to  use 
the  patent  in  the  improvement  on  reasonable  terms/  and  in  Ken- 
tucky it  is  held  that,  although  the  improvement  may  be  payable  bv 
assessment,  if  the  specifications  specify  other  articles  of  like  quality 
and  equally  well  suited  for  the  purpose  with  the  patented  article, 
the  patented  article  is  thereby  brought  into  such  competition  as  the 
situation  permits,  and  the  requirement  of  the  statute  is  complied 
with.' 

§  804.  Proprietary  Articles ;  Monopolies.  —  Under  a  charter  pro- 
vision requiring  contracts  to  be  advertised  and  let  by  competidon, 
similar  principles  apply  to  proprietary  articles  and  to  articles  and 
materials  controlled  by  practical  monopolies,  as  are  applied  to  patented 
articles  and  processes,  and  a  similar  divergence  of  view  has  appa^ 
ently  resulted.  The  tendency  of  the  courts,  however,  seems  to  be  to 
adopt  the  view  that  in  the  case  of  articles  which  are  a  practical 
monopoly,  or  which  are  proprietary  in  their  nature,  and  which  can- 
not be  obtained  from  more  than  one  manufacturer,  a  municipalitr 
is  not  prohibited  by  reason  of  such  monopoly  and  ownership  from 
contracting  therefor  notwithstanding  that  the  charter  contemplates 
that  there  shall  be  competition.'    If,  however,  the  article  sought  to 

that  there  should  be  a  definite  and  in  lUinoia  and  Indiana ,  it  has  beeo 
settled  price  for  the  patent,  at  which  it  held  that  an  agreement  by  tiie  patentee 
is  held  and  offered  to  the  city  and  all  to  allow  any  bidder  to  use  its  article  for 
contractors,  so  that  there  sliould  be  in  a  specified  price  does  not  enable  such 
fact  free  competition  for  tlie  work  and  competition  to  be  had  as  complies  vitb 
materials  ana  all  else  not  within  the  the  statute.  Siegcl  v.  Chicafo.  223  A 
patent,  does  not  seem  to  liave  been  428;  Seibcrt  p.  IndianapoUii,  40  U 
adhered  to  in  the  later  Wusconsin  cases  App.  21H5;  81  X.  E.  Rep.  99. 
cited  supra.  In  Xew  Jersey^  it  has  been  held  tiat 

*  Ilastin;:^^  v.  Columbiis,  42  Ohio  St.   a  citv  may  ask  for  bids  on  a  pateoted 
oS-j.     In  Laroeto  v.  New  Orleans,  119   article  when  the  price  at  which  the 
La.  4iY,},  44  So.  Rep.  267,  it  was  held   article  may  be  obtained  hy  any  one  ii . 
that  when  the  patentee  of  an  article   definit<»ly  nxed  and  it  is  known  to  be 
has  filed  with  tfio  city  authorities  an   obtainable  bv  all  at  such  price.    ^fP 
agreement  to  allow  the  sucoessful  com-   v.  Atlantic  City,  73  N.  J.  L.  402. 
petitor  the  free  use  of  his  patent  ujjon        *  Fineran  v.  Central  Bitidithk  Pi». 
payment    of    a    fixed    royalty    which   Co.,  116  Ky.  495:  /n  re  PaducahCKy.), 
appears  to  be  reasonable,  the  fact  tliat    89  S.  W.  302;   Campbell  v.  Southn 
the  patented  article  is  called  for  by  the    Bitulithic  Co.  (Ky.),  106  S.  W.  llffi 
specifications    does    not    invalidate    a   See  to  the  same  effect,  BaltimofB  f- 
contract,  althou^rh  the  statute  requires    Flack,    104    Md.    107;   Diilingbam  •• 
competitive  biddinsj.     The  court  said   Spartanburjj,  75  S.  Car.  459. 
that  its  ruling;  was  not  intended  to  affect        '  A  municipality  may  contnct  fori 
its  decision  in  Hurpess  v.  Jefferson,  21    proprietary  article.       Field   r.  Biib» 
La.  An.   14.3,  supra,  or  its  dictum  in   Asphalt  Co.,  117  Fed.  Rep.  925,  M 
Barber  Asphalt  Pav.  Co.  v.  GojBrreve.  41    194  U.  S.  618;   Newark  v,  BoimdL  S! 
La.  An.  251.  where  no  such  a^^reement   N.  J.  L.  424;   Holmes  v.  Detroit,  )30 
had  been  filed  by  the  patentee.     But  Mich.  226;  Rhodes  o.  Denver  Bosid  of 
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be  obtained  is  in  general  use  and  of  general  manufacture ,  —  e,  g., 

vitrified  brick  for  street  paving,  —  and  it  cannot  be  shown  that  there 
are  special  and  peculiar  reasons  why  the  supply  should  be  purchased 

from  a  particular  manufacturer,  then   the  weight  of  authority  is 

to  the  view  that  a  municipality  cannot  by  its  specifications  limit 
the  article  to  be  furnished  to  those  manufactured  by  a  particular 
maker/ 

Public  Works,  10  Colo.  App.  99;  material  for  the  pavement  of  a  street 
Beazley  v.  Kennedy  (Tenn.  Ch.  App.)*  should  be  a  paving  cement  prepared 
62  8.  W.  Rep.  791;  Verdin  r.  St.  Louis,  from  refined  Trinidad  a8v?uulum  ob- 
131  Mo.  26;  Swift  v.  St.  Louis,  180  tained  from  Pitch  Lake  in  tiie  Island  of 
Mo.  80;  Barber  Asphalt  Pav.  Co.  v.  Trinidad  was  void,  since  such  asphal- 
Field,  188  Mo.  182,  200;  Schuck  v.  tum  was  under  the  absolute  control  of 
Reading,  186  Pa.  248.  Contra:  Fish-  one  company  and  there  were  at  least 
bum  V.  Chicago,  171  111.  338;  Boon  v.  five  other  companies  engaged  in  the 
Utica,  5  N.  Y.  Miflc.  391;  Diamond  v.  business  of  selling  asphaltum  procured 
Mankato,  89  Minn.  48;*  Carroll  v.  in  the  Island  of  Trinidad  for  street 
Philadelpliia,  6  Pa.  Dist.  Rep.  397.  In  paving  but  not  procured  at  Pitch  Lake 
Swift  V.  ot.  Louis,  180  Mo.  80,  the  city  m  said  island,  but  which  was  equal  to 
advertised  for  bids  as  required  by  its  the  asphaltum  obtained  from  Pitch 
charter  for  paving  certain  streets^  but  Lake,  all  of  these  companies  being  com- 
the  specifications  of  material  to  be  petitors  in  the  contract  in  question, 
used  required  that  the  pavement  should  since  such  provision  prevented  com- 
be of  certain  composition  manufactured  petition  and  tended  to  foster  and  create 
cnly  by  one  Warren  and  known  as  a  monopoly.  As  in  a  question  with  an 
"Warren's  Puritan  Brand."  The  abutting  owner  who  is  assessed  for  the 
dty  authorities  were  advised  that  the  improvement,  a  contract  let  to  a  party 
only  proper  and  reliable  binding  cement  having  a  monopoly  of  the  material  to 
for  tTO  macadam,  known  at  that  time,  be  used  is  only  voidable  and  not  void,  and 
was  cement  of  that  brand.  It  was  hela  the  propertv  owner  must  move  without 
that  the  specification  of  material  did  unreasonable  delay.  It  is  too  late  to 
not  violate  the  provisions  of  the  object  to  assessment  after  the  work  has 
charter  relative  to  letting  contracts  to  been  done.  Givins  v.  People,  194  111. 
the  lowest  bidder;  that  while  it  would  150. 

be  necessary  to  specify  that  the  cement  *  Kansas  City  Brick  Co.  v.  National 

used   should  be  equal   to  the   brand  Surety  Co.,  157  Fed.  Rep.  620;    Na- 

named,  if  more  than  one  firm  manu-  tionaf  Surety  Co.  v.  Kansas  City,  &c. 

factored    a    uniform    cement    of    the  Brick  Co.,  73  Kan.  196;   Shoenberg  v. 

quality  required,  yet  where  only  one  Field,  95  Mo.  App.  241;    Swift  v.  St. 

nrm  manufactured  that  cement  this  Louis,  180  Mo.  80;  Lamed  t?.  Syracuse, 

course  did  not  require  to  be  followed.  17   N.   Y.   App.    Div.    19;     Smith  v. 

When  the  specifications  for  a  paving  Syracuse  Improvement  Co.,  161  N.  Y. 

contract  named  the  vitrified  bncks  of  484;   Tucker  v.  Newark,  19  Ohio  Cir. 

three  different  makers  ''or  any  other  Ct.  1.    Contra:  Holmes  v.  Detroit,  120 

vitrified  brick  equally  as  good  as  those  Mich.    226.     In  Beazley  v.  Kennedy 

dewgnated,"  it    was    held    that    they  (Tenn.  Ch.  App.),  52  S.  W.  Rep.  791,  it 

merely  prescribed  a  standard  to  which  was  held  that  a  board  of  public  works 

iMddeis  should  conform,  and  that  fair  who  were  required  to  advertise  for  bids 

competition  was  not  thereby  prevented,  and  let  public  contracts  to  the  lowest 

GilsoDite     Const.    Co.     v.     Arkansas  responsiole  bidder  were  entitled  to  re- 

McAlester  Coal  Co..  205  Mo.  49.     In  strict  the   bidding  to   two    designated 

fishbum  V.  Chicago.  171  111.  338,    it  brands  of  fire  hose  in  the  absence  of  bad 

was  held  tliat  under  a  statute  provid-  faith,  there  being  nothini;  in  the  charter 

ing  that  all  contracts  for  public  im-  nor  in  any  general  law  limiting  the  dis- 

provements  should  be  let  to  the  lowest  cretion  of  the  board  in  selecting  the 

lesponsible  bidder  ''in  the  manner  to  character  or  kind  of  materials  to  be 

be  prescribed  by  ordinance,''  an  ordi-  used  in  supplying  the  various  needs  of 

nance  providing  that  the  cementing  the  city. 
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>  ^}yj  4«0'S  .  Sasne  Subiect.  —  ^-Miere  the  municipal  autuoriiies 
wei^  rer|-i:r!»»i  h--  laT  **>  'hirt^^rt'.**^  fyr  .waied  prypty^aU  for  making 
Ic»nal  imprr/>mer.t.s.  ar.^l  a'vani  rhe  w»jrk  to  the  lowe^ft  re^ipofxihk 
hidiier.  to  Duhiish  a  r.«;riop  o(  the  axanl.  ar.d  to  allow  the  owTiersof 
the  niajijr  jjart  ijf  'r.*^  rrorita^  t.)  take  the  cidd tract  upon  the  same 
•erm.s  it  thev  •siiJjulil  *iedire.  the  r!>urt  were  of  opinion  that  the  cin' 
.-.:j'.horities  ha*i  ntj  p<jw-rr  to  lio  work  which  could  not  be  contracted 
:or  in  thi.i  mole,  or  which  the  abutters  could  not  themseh'es  per- 
:' 'jrm.  anii  that  the  award  of  a  contract  for  a  patented  pavemeiii  to 
:h:fr  assignee  of  the  patentee,  who  had  the  exclusive  right  to  lay  the 
Tarne.  was  unauthorizai.  anil  the  contract  void.^ 

Asi  the  piirp<:)se  of  such  a  provision  in  the  charter  is  to  secure, 
through  competition,  the  most  advantageous  terms,  something  is 
necessarilv  left  to  the  discretion,  to  be  fairlv  exercised  of  course,  of 
the  council,  in  the  adoption  of  the  course  which  will  Ijest  attain  the 
end ;  and  it  does  not  contravene  this  restriction  to  call  for  bids  for 
putting  down  various  kinds  of  wood  and  stone  pavements,  some 
paten tei'l  and  some  not,  and  afterwards,  when  all  the  proposals  ait 
in,  selecting  the  one  which  is  relatively  the  lowest  or  the  most  satis^ 
factr>r\',  all  things  considered ;  but  when  the  kind  is  thus  selected, 
the  lowest  responsible  bidder  who  has  the  lawful  power  to  perfonn 
his  undertaking  has  the  absolute  legal  right  to  have  the  contract 
awanJed  to  him  as  against  a  higher  bidder.- 

§  806  (4r>9).  Lowest  Bidder;  Exclasiye  Bight.  —  In  an  action  od 
a  contract  for  lighting  certain  streets  in  New  York  City  with  ggs,  it 
appeared  that  the  company  had,  by  law,  the  exclusive  righi  to  fu^ 

*  NicoUon  Pavement  Co.  v.  Painter,  lice  and  fair  competition.     Fulton  r, 

.'{.5  Cal.  OliO.      This  case  was  decided  Lincoln.  'J  Xeb.  358.     -\  covuinl  nay 

iK^forf;  Hfran  v,  Charlton,  23  Wis.  590,  select  three  kind*  of  brick  for  repariif 

nujira,  and   tlie  opinion  of  Sanderson,  the  streets  of  a  city,  and  in  advertiflnf 

J.,  in  its  f^t'.Tu^nil   scope,   sustains  the  for  proposals  may  request  bidden  to 

view    of    thf!     WiAonisin    court;    and  name  a  .separate  price  for  the  diffmnt 

ai»provinK  of   thf  lanpiajijo   of    Field,  kinds  of  brick;   and  it  may  reject  a bitl 

<:  .}.,  in  Zottni.in's  Case,  JO  Cal.  90,  for  brick  not   in   conformity  with  iu 

tn?.'its  "ih»!   motif*  as  constituting  the  specifications,  but  allofced  to  (}e ad giood. 

ifM-rLsurc  of  tlif  powor."     Po.;/,  chap,  in  favor  of  a  hig:her  bid  comforminf  to 

\xvii.;  nnff,  §  2t0;  jxjst,  §  1189.  tlie  s|)ecifications,  although  the  sat  of 

'  Attorru'v-CJfnfTal    ;•.    Detroit,    41  the  brick  named  in  the  specificatioM 

Mirh.  'S2\.     KciiH'dy  of  lowest  bidder  was  controlled  by  one  dealer,  the  court 

when  roni  raft   is  awardf^l  to  another,  saying  that  in  their  opinion  "the  U* 

//»  ;  l\i  Ily  r.  Chirair,),  (ij  III.  279;  poatf  is   complied   with,   in   the  ahsenoe  of 

•  h;iii.  \\\i.  ^  l.'),S2.  actual     fraud     or     corruption,    wfc* 

I  In- roiincil  j»f  a  city  held  to  haveno  specifications   are   submitted  to  coo- 

piiwiT  In  rontract  for  tin?  gr.iding  of  a  petitive  bidding,  although  someartidf 

r.l  nTi  iiiit  il  tliey  fir^it  sliall  Ijavc  enacted  is  specified,  which,  by  reason  of  apata* 

rill    onlirinnce    for    the    improvement,  or  circumstances,  is  in  the  hand*  or 

nor  exn-pt  Nuch  rontmct  be  lot  to  the  under  the  control  of  a  sinsle  dealer.* 

liiwr^il  hidiler.  after  publication  of  no-  Holmes  r.  Detroit,  120  Mich.  226- 
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dish  that  part  of  the  city  with  gas.  The  charter  of  the  city,  how- 
ever, required  all  contracts  for  wants  and  supplies  beyond  a  certain 
mine,  which  the  contract  in  suit  exceeded,  to  be  let  to  tlce  lowest  bidder, 
ind  the  contract  not  being  so  let,  it  was  claimed  to  be  void.  It  was 
leld  that  since  the  company  had  the  exclusive  right  to  furnish  the 
pis  (which  prevented  competition),  the  provision  of  the  charter 
"equiring  contracts  to  be  let  to  the  lowest  bidder  (with  a  view  to 
lecure  competition)  was  inapplicable,  and  the  contract  was  sustained 
mder  the  general  corporate  power  of  the  city  to  contract  for  the 
igfating  of  its  streets.' 

§  807.  Necesflity  for  and  SnfBldency  of  Specifications.  —  When  by 
rharter  or  statutp  a  municipality  can  only  let  its  contracts  to  the 
owest  bidder  after  advertisement,  an  implied  condition  and  restric- 
aon  is  placed  upon  the  proceedings  of  the  municipality  that  the 
various  steps  adopted  by  it  to  let  a  contract  shall  be  of  such  a  nature 
ind  taken  in  siu:h  form  as  in  good  faith  to  invite  competition.  Hence, 
persons  bidding  must  bid  upon  a  uniform  basis,  and  the  municipality 
nust  take  steps  to  determine  in  advance  the  nature  of  the  improve- 
neat,  the  material  of  which  it  is  to  be  constructed,  and  to  ascertain 
ill  those  facts  which  are  necessary  to  enable  an  intending  bidder 
x>  comprehend  the  scope  of  the  improvement  and  the  nature  of  the 
nipposed  contract,  and  bid  accordingly.  Therefore,  something  in 
lie  nature  of  a  specification  of  the  material  or  of  a  plan  and  specifica- 
tion for  the  improvement  must  be  adopted  by  the  municipality  prior 
^  inviting  bids.  This  specification  in  the  case  of  a  contract  for  an 
irticle  of  general  use  is  undoubtedly  satisfied  by  describing  it  by  its 
iBde  name,  but  in  the  case  of  an  expensive  and  complicated  improve- 
nent  plans  and  specifications  setting  forth  the  improvement  in  suf- 
icient  detail  to  enable  competitors  to  bid  must  be  adopted  before 
idvertisement.  This  is  the  rule  whether  the  statute  expressly  re- 
]uires  plans  and  specifications  to  be  furnished  or  is  silent  thereon, 
nerely  imposing  the  general  duty  upon  the  municipality  to  advertise 
:or  bids  and  to  let  the  contract  to  the  lowest  bidder.  The  plan  and 
ipeeification  are  essential  to  competitive  bidding  because  it  is  only 
tihiough  their  agency  that  there  is  a  reasonable  assurance  that  all 
bidders  are  competing  upon  the  same  basis  and  without  favoritism 

'  Harlem  Gas  Go.  v.  New  York,  33  visions  being  legal,  the  price  would  be 

N.  Y.  309.    Where  a  city  has  authority  payable,  if  not  otherwise,  out  of  the 

to  contract  therefor,  it  cannot  resist  general  fund;    and  the  objectionable 

payment  for  gas-light  furnished,  because  provisions  may  be  rejected,  and  the 

qC  lUeffal  provisions  as  to  the  particular  rest  of  the  contract  permitted  to  stand. 

fttnd  from  which  payment  would  be  Nebraska  City  v.  Nebraska  Gas  Co.,  9 

made.   The  conaderation  of  such  pro-  Neb.  339. 
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and  that  no  fraud  enters  into  the  award.^    Under  such  a  charter 
provision,  a  city  cannot  require  each  bidder  to  submit  vnth  his  bid 

*  Foncs   Hardware  Ck).  v.   Erb,  54  The  fact  that  a  notice  inviting  bids  for 

Ark.  645;   Ertle  v.  l^ary,  1L4  Cal.  238;  the  necessary  labor  and  material  for 

Piedmont  Puv.  Co.  v.  All  man,  136  Cal.  the  improvement   of  streets  refers  to 

88;  Coggesiiall  v.  Des  Moines,  78  Iowa,  plans    and    specifications    makes  the 

235;  Windsor  v.  Des  Moines,  101  Iowa,  notice  sufficiently  definite  and  q)edfic 

343;  Polk  v.  McCartney,  104  Iowa.  567;  as  to  the  proposed  work.     Bozarth  r. 

Packard  r.  ILiycs,  94  Md.  233;  Wilkins  McCJillicuddy.  19  Ind.  App.  26;  AraoW 

V.  Detroit,  46  Mich.  120;   Detroit  Free  v.  Ft.  Dodge,  111  Iowa,  152.    Where 

Press  Co.  v.  State  Auditors,  47  Mich,  plans  are  essential  under  the  statute, 

135;    McBrian   v.    Grand   Rapids,   56  the  commissioners  authorized  to  haTe 

Mich.    95 ;      Detroit     v.    Wayne    Co.  them  prepared  are  the  judges  of  the 

Circuit    Judge.    79    Mich.    384;     Cass  sufficiency  tliereof.     Ampt  v.  Cindii- 

Farm  Co.  v.  Detroit,   124  Mich.  433;  nati,  6  Oliio  N.  P.  208. 

Moreland  v.   Detroit,    130  Mich.  343;  Where     the     specifications    which 

State  V.  Barlow,  48  Mo.  17;   Excelsior  form    part    of   the    contract   are  not 

Sprincj  v.  EtterLson,  120  Mo.  App.  215,  sufficiently  definite  to  enable  the  coo- 

225;  People  v.  ButTalo  County,  4  Neb.  tractor  to  complete  the  work  without 

150;    Van  Reux?n  v.  Jersey  Citv,  58  giving  him  full  discretion  to  deteimioe 

N.  J.  L.  262;    iifft  v.  Buffalo,  25  N.  Y.  precisely  how  every  part  of  the  workii 

App.  Div.  376,  afT'd  164  N.  Y.  605;  to  be  done,  it  is  necessary  that  the 


People  V.  Board  of  Improvement,  43   municipality  furnish   detailed  wwking 
N.  Y.  227;  Gaj^e  u.  New  York  City,  110  plan^   definitely    describing   how  the 


Jklazot  V.  Pittsburgh,  137  Pa.  548;  work  Ls  to  be  constructed  is  not  sdB- 
Myrick  V.  I-^Crosse,  17  Wis.  442;  cient.  Dekifield  w.  Westficld.  41 N.  Y. 
KneeLind  v.  Milwaukee,  18  Wis.  411;   App.  Div.  24,  afT'd  169  N.  Y.  582.  A 


tpccificati 

son  V.  Milwaukee,  105  Wis.  591;  cLired  to  be  annexed  thereto  and  nude 
Chipix^wa  Bridge  Co.  v.  Durand,  122  a  part  of  the  contract,  is  invalid  «hfR 
Wis.  85.  7io  specilications  are  annexed  to  the  eoD- 

In  Fones  Hardware  Co.  v.  Erb,  54  tract  and  it  is  not  shown  that  any  hid 
Ark.  615.  it  Ls  said  tiutt  tiic  plan  and  ever  been  prepared  for  ^^ture  or 
specification  must  be  not  merely  of  a  annexed  thereto.  Gray  r.  Kjchardfloo. 
general  characUir,  but  so  definite  and    124  Cal.  460. 

detailed  as  to  disclose  the  thing  to  be  In  some  jurisdictions  oiUndSm 
undertaken  with  circumstantial  ful-  hidn  on  express  alternative  specifioi^ 
ness  and  precision.  It  is  a  sufficient  tions  have  been  sustained.  See  Ai- 
compliunce  with  a  statute  recjuiring  tiie  torney-General  v,  Detroit,  26 Mich.  20: 
proi>osals  to  state  the  amount  and  Barber  Asphalt  Pav.  Go.  v.  Gaar,  115 
kinds  of  m;iterial  to  be  furnisfied,  that  Ky.  334;  Tucker  v.  Newark,  19  Ohio 
the  data  given  enable  bidders  to  com-  Cir.  Ct.  1.  In  Van  Reipen  v.  Jenejf 
pute  the  amount  of  material  n^iuired.   City,  58  N.  J.  L.  262,  it  is  said,  *'T1tf 


work  are  re(iuiR'«i  by  law  to  l>e  made  authorizing  a  majority  of  the  propeitf 

by  advertising  proposals  and  specifica-  owners  to  select  the  kind  of  matenilto 

tions,  for  the  pur{>ose  of  securing  com-  be  used  in  paving  streets,  it  was  hdd 

petitive    bidding,  such    specifications  that  bids  for  pavmff  may  propo^  be 

must  be  definite  as  to  the  quant itif  as  advertised    for    and    received   other 

well  as  t/te  quality  o(  xnatenais  required,  before   or  after  the  selection  ^  Jte 

or  the  contract  will  be  void.    Bigler  v.  material,  and  in  case  satisfactoiy  bidi 

New  York,  5  Abb.  N.  Cas.  (N.  Y.)  51.  should  be  received  prior  to  the  deeigoir 
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;  scheme  for  doing  the  work.  Such  a  course  leaver  no  definite  basis 
3r  competition  among  the  bidders,  and  the  municipality  has  no  au- 
\konty  under  such  a  statute  to  make  comparisons  as  to  different 
laterial  proposed  to  be  used,  or  the  work  proposed  to  be  done  ac- 
:>rding  to  the  different  bids/     In  keeping  with  the  same  general 

on  of  materials,  it  is  not  absolutely  v.  Pittsburgh,  137  Pa.  548;   Ricketson 

soessary   that   the   board   of   public  v.  Milwaukee,  105  Wis.  591.    But  wlien 

orks   should   again   re-advertisc    for  there  is  no  provision  in  the  charter  re- 

id  receive  bids  after  such  designation,  quiring  bids  to  be  let  to  the  lowest 

he  court  said  that  it  was  incorrect  to  bidder,  although  the  charter  recjuires 

y  that  no  reasonable  bid  could  be  proposals  to  be  advertised  for,  bidders 

ade  until  it  is  known  what  material  is  may  be  rec^uired  in  an  advertisement  to 

»   be   used.     The  advertisement,   or  furnish  their  own  plans  for  the  improve- 

>tice   to   contractors,  might,  and   in  ment  instead  of  requiring  them  to  bid 

00  case  did,  call  for  bids  on  the  varimis  on  a  particular  plan  or  specification 
nds  of  maUTxals  liable  to  be  used,  and  already  adopted.     Kundinger  v.  Sagi- 

that  event  contractors  could  bid  as  naw,  132  Mich.  395. 

telligently  as  if  bids  were  asked  for  In  Calif amioy  the  contract  proposed 

1  vitrified  brick  alone  or  on  any  to  be  offered  to  competitors  cannot  con- 
>her  material.  The  aUemative  method  tain  a  stipulation  delegating  to  the 
lopted  was  considered  by  the  court  to  superintendent  of  streets  or  other  ex- 
»  more  likely  to  prevent  combination  ccutive  official  the  power  to  determine 
stween  contractors  than  if  bids  were  whether  more  or  less  work  shall  be  done 
tked  upon  any  one  kind  of  material  by  the  contractor  and  what  materials 
'tCT  the  selection  thereof  had  been  shall  be  used.  Stansbury  v.  White,  121 
tkdib  by  the  property  owners.  State  v,  Cal.  433 ;  Bolton  v.  Gilieran,  105  Gal. 
irkhauser,  37  Neb.  521.  Specifica-  244;  Warren  v.  Chandos,  115  Cal.  382; 
DOS  for  furnishing  lights  of  2000  Perine  Contracting  Co.  v.  Pasadena, 
indle  power  on  any  pmn  other  than  116  Cal.  6;  California  Improvement 
looe  then  in  use,  held  to  be  sufficiently  Co.  v.  Reynolds,  123  Cal.  88;  Chase  v. 
sfinite  in  conjunction  with  specifica-  Scheerer,  136  Cal.  248.  See  also  Dixon 
one  for  lighting  according  to  the  v.  Greene  County,  76  Miss.  794.  But 
FBtemfl  in  use.  Detroit  v.  Wayne  Co.  this  does  not  prevent  the  delegation  to 
ircuit  Judge,  79  Mich.  384.  But  bid-  the  superintendent  of  streets  or  other 
inff  upon  alternative  specifications  is  officer  of  the  supervision  of  the  mere 
sld  to  be  improper  in  Wisconsin,  details  of  construction  in  performing 
looking  V.  Warren  Bros.  Co.,  134  Wis.  the  work  under  the  spe<;ifications. 
16;  114  N.  W.  Rep.  789.  A  failure  to  Haughawout  y.  Hubbard,  131  Cal.  675. 
ate  in  the  notice  and  advertisement  As  to  delegation  of  public  powers  and 
the  terms  and  time  of  payment''  as  trusts  generally,  see  anie^  §  96.  A 
iquired  by  statute  held  to  invalidate  a  charter  provision  that  where  the  voters 
mtiact.  Dyer  v.  Erwin,  106  Ga.  845;  have  authorized  the  construction  of 
[anly  Building  Co.  v.  Newton,  114  Ga.  water  works,  the  city  council  shall 
15;  Scott  V.  Crow,  121  Ga.  68.  When  invite  written  proposals  with  plans  and 
xnpetitive  bidding  is  required  by  specifications  for  the  construction 
JKtute,  and  a  specification  of  dredging  tnereof,  is  inconsistent  with  the  pro- 
ates  the  work  to  be  done  as  "about  vision  of  an  earlier  statute  requiring 
yfiOO  cubic  yards "  with  extra  work  contracts  for  S500  or  more  to  be  let  to 
ok  to  exceed  five  per  cent  of  the  cost,  the  lowest  responsible  bidder  after 
le  work  done  cannot  exceed  the  advertisement,  and,  when  plans  and 
tnoont  stated.  Otherwise,  by  adver-  specifications  are  to  constitute  a  part  of 
sing  small  contracts,  the  intent  of  the  such  contract,  to  state  in  the  notice 
aitute  miffht  be  defeated.  Matter  of  where  the  same  may  be  seen,  and  re- 
[orris  &Cumings  Dredging  Co.,  116  peals  such  earlier  provision.  The 
r.  Y.  App.  Div.  257.  charter    provision    commits    to    the 

*  Ertie    V.    Leary,    114    Cal.    238;  council     a     discretionary     power     to 

Soggeshallr.  Des  Moines,  78  Iowa,  235;  determine   which   system   is   the   best 

tekard  r.  Hayes,  94  Md.  233;  People  upon  the  plans  and  specifications  sifb- 

.  Buffalo  County,  4  Neb.  150;   Mazet  mitted  by  the  bidders,  and  introduces 
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principle  that  all  the  proceedings  must  be  of  such  a  nature  as  to 
secure  competition,  the  bid  must  conform  to  the  plans,  specifications, 
and  advertisement  of  the  municipality/  and  the  cotttrad  etdrrd 
into  must  also  conform  to  the  plans,  specifications,  and  advertisement. 
If  a  contract  differing  therefrom  in  terms  be  awarded  or  made,  it 
cannot  be  said  to  have  been  the  result  of  the  competition  which  the 
statute  requires,  and  it  is  invalid.'    The  rule  that  the  contract  must 

an    element    inconsistent    with    com-  there  was  no  doubt  of  the  mistake  oq 

petitive     bidding     upon     plans     and  the  part  of  the  bidder  and  he  made  i 

specifications  previously  adopted.  Reno  prompt  declaration  of  it  as  soon  as  it 

Water,  &c.  Co.  v.  Osbum,  25  Xev.  53.  was  discovered.    Moflfett  Hod»!kins.  4c. 

»  Osburn  v.  Lyons,  104  Iowa,  100;  Co.  v.  Rochester,  178  V.  S.  'S'lH.   Wlicn 

McDermott  v.  Jersey  City,  56  N.  J.  L.  tlic  paving  of  a  street  is  treated  ais  an 


1 1  Ohio  Cir.Ct.  504;  Many  t?.  Cleveland,  379;  90  Pac.  Rep.  945.    A  sealed  Ind 

19  Ohio  Cir.  Ct.  5S.  cannot  be  changed  after  it  is  opened. 

A  blank  bid  omitting  the  nanie  of  the  Chicago  v.  Mohr,  216  111.  320;  State  r. 

bidder  is  void,  and  it  is  not  rendered  Douglas  County.  11  Neb.  484;  BeaFPr 

valid  by  a  bond  attached,  signed  by  v.  Blind  Asylum  Trustees,  19  Ohio  St. 

the  con  tractors  and  the  sureties,  re-  97;  Boren  v.  Darke  County,  21  Ohw 

ferring  to  and  misreciting  the  bid.    The  St.  311. 

bid  must  be  in  such  form  as  to  be  bind-       ^ '  Inge  v.  Mobile  Board  of  PuUir 

ing  upon  its  acceptance,  otherwise  the  Works,  135  Ala.  187;  Montgomery  r. 

bond  would  be  of  no  avail.    Williams  v.  Bamett,  149  Ala.  119:  43  So.  Rep.  92; 

Beniin.  rjyCal.  461.    Bid  was  held  not  Reid  v.   Clay,    134  Cal.   207;  Manhr 

to  be  invalidated  by  the  fact  that  the  Building  Co.  v.  Newton,  114  Ga.  245; 

price  offered  was  wntten  on  an  erasure  Pells^  v.  Paxton,  176  III.  318;  Wlckwiie 

where  the  erasure  was  made  before  the  v.    Elkhart,    144    Ind.    305;   Chicaio 

bid  was  verified  or  submitted,  or  tliat  Bridge  &  Iron  Co.  r.  West  Bay  City, 

it  is  verified  but  not  signed,  where  the  129  Mich.  65 1  Nash  v.  St.  Paul,  11 

ordinance  does  not   require  it  to  be  Minn.  174;  Diamond  v.  Mankato,  89 

signed,  but  only  to  be  verified.    Matter  Minn.  48;  Le  Toumeau  p.  Hugo,  90 

of  Clamp,  33  Misc.  (N.  Y.)  250.     The  Minn.  420;   Patterson  p.   Bart)er  Afr 

action  of  a  board  or  of  an  individual  phalt  Pav.  Co.,  96  Minn.  9;  Dunn  r. 

member  of  a  board  in  directing  tlieir  McNeel^.  75  Mo.  App.  217;  Fvnng 

engineer  to  inform  intending  bidders  ^o.v.  Lllman,  137  Mo.  543;  Turner  r. 

that  no  bid  would  be  received  which  was  Springfield,   117  Mo.  App.  418;  Fli^ 

rutt  accompanied  by  a  bid  for  the  pur-  banks  Morse  &  Co.  i\  North  Bend,  08 

chase  of  bonds,  will  not  nullify  the  con-  ^'cb.  560;  Murphy  v.  Plattsmouth,  78 

tract  actually  made,  where  it  does  not  ^^'eb.  163;  110  N.  W.  Rep.  749;  8hi» 

appear  that  any  one  was  deterred  by  v.   Trenton,    49    N.    J.    L.   339;    M^ 

tins  fact  from  bidding  on  the  contract,  Dermott  v.  Jersey   City,  56  N.  J.  L 

or  that  any  persons  would  have  bid  273 ;   Moreland  v.  Passaic,  63  N.  J.  L 

without  such   condition   who  did   not  208:     Dickinson   r.    Poughkeepsie.  75 

bid  witli  it.  or  that  the  bids  which  were  N.  Y.  65;  Cotter  v.  Casteel  (Tex.  Civ. 

put  in  were  any  higher  by  reason  of  App.).  37  S.  W.  Rep.  791;  Chinpews 

that  con(htion  than  they  would  have  Bridge  Co.  v.  Durand,  122  Wis.  85. 
been  witiiDat    it.     li'wv.   r.    Haywa|*ds,         \  change  in  the  time  of  eomptetum  d 

107  Cal.  :398.  the  work  beyond  that  specified  in  the 

A   bid   which  manifestly  contained  original  ordinance,  held  to  be  a  nutfritl 

various  mistakes  in  the  figures,  whereby  variance  from  the  letting  and  to  in- 

it  was  clour  that  tlie  amount  the  bidder  validate    the     contract.       Osbum    r. 

•woulil  receive  if  the  bid  were  accepted  Lyons.    104    Iowa,    160.     Where  bids 

and    the    work    pcrfonned    would    be  for  water  works  were  invited  upon  the 

riiminished  many  thous,'inds  of  dollars,  express  condilion   tliat  the  contractor 

does   not   ripen    into  a   contract   whore  should   provide   reservoirs  capable  of 


§808  contracts:  illegal  stipulations  1215 

conform  to  the  plan,  specification,  bid,  and  advertisement  applies, 
although  but  one  bid  was  made,  and  although  there  is  no  allegation 
or  suggestion  of  fraud,^  and  although  the  change  made  in  the  con- 
tract is  to  the  advantage  of  the  city.^ 

§  808.  Stipulations  as  to  Hours  of  Labor,  Wages,  and  the  Employ- 
ment of  Union  Labor.  —  Under  a  statute  or  charter  which  requires 
the  letting  of  the  contract  by  competifion  to  the  lowest  bidder,  we 
have  seen  that  it  is  an  essential  element  that  all  the  steps  taken  be 
90  framed  as  to  invite  competition  and  to  assure  a  fair  award  to  the 
person  entitled  to  the  contract  on  the  bids  submitted.  We  have  else- 
where discussed  ^  the  power  of  the  legislature  to  impose  mandatory 
conditions  upon  the  municipality  as  to  the  hours  of  labor,  the  wages 
paid  to  laborers,  and  the  employment  of  union  labor,  &c.,  and  have 
seen  that  in  some  jurisdictions  at  least  statutes  specifying  the  number 
of  hours  which  shall  constitute  a  day's  labor,  requiring  the  payment 
of  a  specified  rate  or  the  prevailing  rate  of  wages,  and  limiting  the 
employment  of  persons  upon  public  contracts,  either  by  the  munici- 
pality or  by  contractors  under  the  municipality,  to  members  of  labor 
unions,  are  unconstiiiUional  as  depriving  the  municipality  and  the 
contractor  of  liberty  and  property  without  due  process  of  law,  or  as 
dass  legislation,  or  as  tending  to  create  a  monopoly.  The  same 
principles  render  invalid  provisions  in  ordinances  and  resolutions 
providing  for  improvements,  or  in  the  specifications  upon  which  bids 
are  invited,  or  in  the  contracts,  requiring  the  employment  of  union 
labor  only,  or  limiting  the  contracts  to  such  persons  as-are  able  to 
show  the  union  label,*  or  restricting  the  hours  of  labor  on  the  part  of 

storing  a  water  supply  for  one  hundred  work  could  have  been  obtained,  or 
clays'  delivery  at  the  rate  of  fifty  mil-  that  the  bidding  of  the  contractor  was 
lion  gallons  per  day,  the  contract  can-  influenced  by  knowledge  of  the  con- 
not  he  awarded  to  a  bidder  for  the  tract  provision. 

reason  that  he  offered  to  provide  a        *  Le  Toumeau  v.  Hugo,  90  Minn. 

storage    capacity    sufficient    for    two  420. 

hundred  and  fifty  days.     Van  Reipen        '  Inge  v.  Mobile  Board  of  Public 

r.  Jeisev  Qty,  58  N.  J.  L.  262.    Where  Works,  135  Ala.  187.    See  also  Louch- 

proposals  advertised  required  bidders  heim  v.  Philadelphia,  218  Pa.  100.   But 

to  guarantee  rubber  hose  for  six  years,  see  Mankatov.  Barber  Asphalt  Pav.  Ck)., 

a  contract- fiiiven  to  a  bidder  other  than  142  Fed.  Rep.  329,  where  it  was  held 

the  lowest  tor  the  reason  that  he  offered  that  changes  which  did  not  confer  any 

to  warrant  the  hose  for  nine  years  is  benefit  on  the  contractor  and  did  not 

▼Old.     Shaw  V.  Trenton,  49  N.  J.  L.  prejudice  the  city  did  not  vitiate  the 

339.     See  also  McDermott  v.  Jersey  contract. 
aty,  56  N.  J.  L.  273.    But  in  Wells  v.        »  Ante,  §  118. 
People,  201  III.  435,  it  was  held  that  a        *  Atlanta  v.   Stein,    HI    Ga.    789; 

contract  for  a  street  improvement  was  Adams  v.  Brenan,  177  III.  194;   Holden 

not  invaHd  because  it  provided  for  the  v.    Alton,    179    III.    318;     Chicaf2:o   v. 

depottitt  of  a  sum  necessary  to  do  the  Hulbert,  205   III.  346,  364;    Lewis  v. 

woric  at  prices  specified,  where  it  did  Detroit  Board  of  Education,  13'.^  Mich. 

not  appear  that  a  lower  bid  for  tlie  306;   Paterson  Chronicle  Ck).  i*.  Pater- 
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the  employees  of  the  contractor  to  eight  hours  a  day,  and  providing 
that  the  contract  should  be  forfeited  for  a  breach  of  the  condition/ 
or  prohibiting  tlie  employment  of  any  person  or  persons  other  than 
native-bom  or  naturalized  citizens  of  the  United  States,'  or  specify- 
ing or  controlling  the  wages  to  be  paid  by  the  contractor  on  the  job,* 
or  requiring  all  the  stone  used  in  the  improvement  to  be  cut  within 
the  limits  of  the  State/  If  a  taxpayer  acts  promptly,  he  may  enjm 
the  city  from  entering  into  or  carrying  out  such  a  contract,  and  the 
fact  that  he  was  a  competitor  in  the  bidding  does  not  affect  his  rig^t 
to  relief.^  To  obtain  relief  after  the  contract  luis  been  entered  into  and 
at  a  time  when  the  party  complaining  is  resbting  the  payment  of  an 
assessment  upon  his  property,  the  property  .owner  must  show  that 
provisions  restricting  competition  and  injurious  to  the  public  act- 
ually entered  into  the  competition  in  some  way,  but  he  need  not 
show  that  such  provisions  increased  the  cost  of  the  work.*  But 
inasmuch  as  these  provisions  are  contrary  to  law,  they  may  be  dis- 

8on,  66  N.  J.  L.  129;  Elliott  v.  Pitts-  The  bid  of  the  lowest  resporuiUe  Udder 
burgh,  6  Pa.  Dist.  Rep.  455;  Marshall  cannot  be  rejected  and  a  higher  bid 
&  Bruce  Co.  v.  Nashville,  109  Tenn.  accepted  on  the  ground  that  the  latter 
495;  Jacobs  v.  Ck)licn,  99  N.  Y.  App.  bidder  employs  home  labor  in  thepe^ 
Div.  481.  See  also  Mills  v.  U.  S.  Print-  formance  of  the  contract.  McDonoogh 
ing  Co.,  99  N.  Y.  App.  Div.  605.  An  v.  Washington  Boro,  20  Pa.  County 
ordinance  providing  that  after  its  pas-  Ct.  Rep.  345. 

sage  all  city  printing  should  be  awarded  '  A  provision  in  specifications  re- 
and  let  only  to  those  printing  houses  quiring  the  contractor  to  pay  no  man 
and  shops  employing  union  labor  or  a  less  sum  for  his  labor  than  that  stipo- 
which  could  show  the  union  label,  was  lated  therein  is  inconsistent  with  a 
held  to  be  illegal,  and  a  contract  statute  requiring  the  work  to  be  let  to 
awarded  to  a  bidder  whose  bid  was  not  the  lowest  responsible  bidder.  Frame 
the  lowest,  passing  over  a  bidder  whose  v.  Felix,  167  Pa.  47.  See  also  State  t. 
bid  was  the  lowest,  but  who  did  not  Norton,  7  Ohio  Dec.  354.  Statute 
employ  union  labor,  and  could  not  requiring  contracts  for  public  work  to 
show  the  union  label,  was  held  to  be  stipulate  for  the  payment  ol  laboren 
invalid.  Holden  v.  Alton,  179  HI.  318.  at  not  less  than  tne  prevailing  rate  of 
An  ordinance  recjuiring  the  employment  wai^os  in  the  locality  held  uncoDsdtih 
of  union  labor  is  invalid  although  the  tional.  People  v.  Coler,  166  N.  Y.  144, 
charter  does  not  re(|uire  contracts  to  aJff'g  56  N.  V.  App.  Div.  98;  Knowfei 
be  let  to  the  lowest  bidder.  Atlanta  v.  v.  New  York,  37  N.  Y.  Misc.  195: 
Stein,  111  Ga.  789.  Meyers  v.  Penn^lvania  Steel  Co.,  77 

»  Fiskev.  People,  188  111.  206;  Mc-  N.  Y.  App.  IMv.  307;  Peoj^  t. 
Chesney  v.  People,  200  111.  146;  Sweet  Fcatherstonhaugh,  172  N.  Y.  112. 
r.  People,  200  111.  536;  Glover  v,  *  People  v.  Coler,  166  N.  Y.  1. 
People,  201  111.  545;  People  v.  Coler,  Contra:  Allen  v.  Labsap,  188  Ma  696. 
160  X.  Y.  1;  People  v.  Featherston-  See  also  St.  Louis  Quarry  d Const. Co.!. 
haugh,  172  N.  Y.  112;  Qeveland  v.  Von  Versen,  81  Mo.  App.  519. 
Clement  Bros.  Const.  Co.,  67  Ohio  St.  »  Fishbum  v.  Chicago,  171  IlL  338; 
197;  ante,  §  118.  Adams  v.  Brenan,  177  111.  194;  HoU» 

*  Inge  V.  Mobile  Board  of  Public  v.  Alton,  179  111.  318;  Lewis  v.  Detroit 
Works,  135  Ala.  187;  McChesney  v.  Board  of  Education,  139  Mich.  306; 
People,  200  III.  146;  Sweet  v.  People,  Marshall  &  Bruce  Co.  v.  Naahvillc,  IW 
200  III.  536;  Glover  v.  People,  201  111.   Tenn.  495. 

545;  Cliicago  v.  Hulbcrt,  205  III.  346,  •  McChesney  v.  Ptople,  200  IlL  146; 
364;  Frame  v.  Felix,  167  Pa.  47;  Wells  v.  People,  201  lU.  435.  8«al» 
Piiiladelphia  v.  McLinden,  205  Pa.  172.   Allen  v.  Labsap,  188  Mo.  692. 
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rc^gaided  by  the  parties  contracting  under  the  principle  that  every 
person  is  presumed  to  know  the  law  and  to  obey  it.*  If  the  facts 
disclose  that  the  unlawful  provisions  were  in  fact  ignored  by  the  com- 
petitors and  did  not  affect  the  bidding,  or  tend  to  injure  the 
nunicipality  or  the  property  owners  liable  for  the  cost  of  the 
improvement  in  any  way,  the  validity  of  the  contract  is  not  affected 
thereby,  or  the  right  of  the  municipality  to  enforce  a  special  assess- 
ment destroyed.'    The  harmlessness  of  such  an  illegal  provision  is 

*  Bfaishail  &  Bruce  Co.  v,  Nashville,  ordinance  were  enforced  in  the  bidding, 
109  Tenn.  495;  Chicago  v,  Hulbert,  or  that  bidders  were  required  or  in- 
205  III.  346,  364.  vited  to  bid  upon  such  specification, 

*  In  Hainilton  v.  People,  194  111.  133,  or  with  notice  that  it  would  be  inserted 
Lhere  was  a  dause  in  the  spedficationa  in  the  contract.  It  was  held  that  tlie 
bj  which  it  was  agreed  that  the  con-  objection  was  unavailing.  To  the  same 
tractor  should  not  employ  or  permit  effect,  McChesney  v.  reople,  200  111. 
bo  be  employed  other  than  native  bom  146;  Sweet  v.  reople,  200  111.  536; 
jf  naturalized  citizens  of  the  United  Doyle  r.  People,  207  lU.'  75 ;  Wells  v. 
States.  The  clause  was  not  found  in  People,  201  111.  435.  But  an  allega- 
the  ordinance  providing  for  the  im-  tion  that  provisions  in  the  specifica- 
provement.  nor  in  any  general  or  tions  for  a  local  improvement  upon 
ipecial  ordinance  of  the  city,  and  it  which  the  contractors  w^ere  obligea  to 
iTM  not  shown  that  there  was  any  such  base  their  bids  limited  the  hours  of 
reauirement  in  the  advertisements  for  labor  under  a  penalty  of  forfeiture  of 
tMOs,  or  that  the  bidders  knew  of  it.  It  the  contract  by  reason  of  which  the 
iTM  held  that  the  mere  fact  that  such  a  competition  in  bidding  was  unduly 
clause  was  found  among  the  specifica-  restricted,  is  a  sufficient  allegation  of  the 
tions  was  not  sufficient  evidence  that  it  illegahty  of  the  letting.  Glover  v. 
Bntered  into  the  bidding  in  any  way.  People,  201  111.  545.  In  Do  Wolf  v. 
In  Givins  v.  People,  194  111.  150,  a  like  People,  202  111.  73,  it  was  held  that 
nravisUrn  in  the  contract  was  made  the  illegal  provisions  in  the  contract  for  a 
DBcds  of  an  objection,  but  it  was  not  public  improvement  limiting  the  hours 
ihown  that  it  was  a  requirement  in  of  labor  and  prohibiiing  the  emjjloxftnent 
bidding  for  the  work,  and  the  fact  that  of  alien  labor  did  not  vitiate  the  assess- 
tt  was  engrafted  on  the  contract  was  ment,  if  they  were  not  to  be  found  in  the 
Qot  consi(tered  sufficient  to  prove  tliat  specifications  upon  wliich  the  bids 
it  could  have  affected  the  cost  of  the  were  based.  In  Gage  v.  People,  207  111. 
improvement.  In  Grey  r.  People,  194  61,itwas,  however,  held  tliat  where  the 
in.  486,  it  was  shown  that  the  general  specifications  for  a  local  improvement 
ordinance  of  the  city  required  that  all  contained  provisions  for  an  eight-hour 
bids  for  public  work  in  Chicago  should  day  and  against  employing  alien  labor, 
contain  a  clause  binding  the  bidder  to  and  such  provisions  are  referred  to  in 
hire  only  members  of  labor  unions.  It  the  advertisement  for  the  bid,  and 
was  not  shown,  however,  that  the  made  a  part  of  the  contract,  the  pre- 
ordinance  was  enforced,  or  that  the  pro-  sumption  arises  tliat  they  entered  into 
viflkm  entered  into  the  comp>etition  so  the  competitive  bidding,  although  this 
as  to  exclude  bidders  who  employed  or  presumption  may  be  rebutted.  See 
deaied  to  employ  persons  not  members  also  Gage  v.  People,  207  111.  73 ;  Ryan 
of  labor  unions.  The  ordinance  was  v.  People,  207  111.  74.  The  contract  for 
regarded  as  unconstitutional  and  void,  a  street  improvement  stipulating  for 
bat  it  was  held  that  the  proof  was  not  an  eight-hour  day  and  that  no  Chinese 
sufficient  to  connect  it  with  the  bidding  should  be  employed  upon  the  work,  held 
for  the  work.  In  Treat  v.  People,  195  not  to  be  invalid  where  it  did  not  ap- 
m.  196,  provisions  of  a  general  ordi-  pear  that  the  contract  price  was  af- 
nance  and  of  the  contract  limiting  the  fected  by  the  stipulation.  Hellman  v. 
hours  of  labor  and  prohibiting  the  em^  Shoulters,  114  Cal.  136.  In  St.  Louis 
jioymeni  of  alien  laborers  were  made  Quarry  &  Const.  Co.  v.  Frost,  90  Mo. 
the  basis  of  an  objection.  It  was  not  App.  677,  an  ordinance  requiring  all 
shown  that   the  requirements  of  the  stone  to  be  dressed  within  the  State  waa 
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peculiarly  apparent  when  it  is  inserted  in  the  contract  pursuant  to 
a  statutory  requirement  after  the  statute  has  been  held  to  be  invalid 
by  the  court  of  last  resort  of  the  State.  Under  such  circumstances 
it  cannot  be  regarded  as  affecting  the  letting  of  the  contract  in  any 
way,  or  its  validity.'  After  a  contract  has  been  entered  into  by  a 
contractor  containing  one  of  these  illegal  stipulations,  and  if  the  work 
has  been  performed,  payment  of  the  contract  price  cannot  be  resisted 
on  the  ground  that  he  violated  such  provision.  Such  a  stipulation 
is  not  binding  on  the  contractor  and  may  be  ignored  by  him.' 

held  not  to  invalidate  a  contract  when  '  An  advertisement  contained  i 
t)ie  evidence  sliowed  that  it  did  not  notice  that  all  work,  before  acceptance, 
either  restrict  bidding  or  increase  the  muRt  bear  the  union  l^ibd.  The  con- 
cost  of  the  improvement.  tractor  specified  in  his  bid  the  goodi 
^  In  People  v.  Featherstonhaugh,  to  be  fumislied,  item  by  item,  and 
172  N.  Y.  112,  specifications  were  pre-  offered  to  furnish  them,  but  made  no 
pared  prior  to  decision  of  the  Court  of  express  stipulation  to  attach  the  union 
Appeals  of  New  York  holding  the  pro-  label.  The  court  held  that  the  proxi- 
vision  of  the  New  York  Labor  Law  re-  sion  of  the  contract  and  advertisement 
quiring  the  pay  merit  of  the  prevailing  rat£  that  the  goods  should  bear  the  unioo 
o/ tooyea  to  be  unconstitutional  and  void,  label  was  invalid  and  void;  that  the 
The  bids,  however,  were  not  made  and  bidder  was  not  bound  by  the  pro^inon, 
handed  up  until  after  its  decision  to  and  might  ignore  it  in  making  his  Ud, 
that  effect.  Before  the  bids  were  made,  and  refuse  to  comply  iKith  it  in  execot- 
notice  was  given  to  the  contractors  ing  his  contract,  'f  he  majority  of  the 
that  the  commission  would  not  enforce  court  was  further  of  the  opinion  that 
the  provisions  of  the  I>abor  Law,  which  the  insertion  of  the  pro>iflion  in  the 
has  been  declared  unconstitutional,  and  contract  arid  advertisement  could  not, 
that  the  commission  would  not  enforce  in  the  absence  of  proof,  be  presumed  to 
any  of  the  provisions  of  that  law  which  have  interfered  with  competitiA'e  bid- 
might  thereafter  be  declared  uncon-  ding,  since  all  bidders  must  ha^'e  been 
stitutional.  Tlie  contract  entered  into  assumed  to  have  knoinn  that  the  con- 
only  provided  that  the  contractor  dition  was  illegal  and  could  not  be  en- 
should  satisfactorily  comply  with  all  forced;  and  therefore  the  contract 
the  provisions  of  tlie  labor  law  of  the  and  bid  should  be  treated  as  though  no 
State  which  "may  now  be  in  force."  such  condition  had  been  attached  to 
It  was  held  tliat  inasmuch  as  the  court  them.  The  contractor  ha^-ing  pe^ 
had  held  the  provisions  of  the  labor  formed  the  contract  according  to  the 
law  relating  to  the  prevailing  rate  of  specifications  except  as  to  the  illcpl 
wages  to  be  invalid  prior  to  the  making  requirements  as  to  the  label,  the  city 
of  tlie  contract,  it  was  not  in  force  at  was  bound  to  accept  and  pay  for  the 
the  time  the  bids  were  made  or  the  con-  goods,  and  the  contractor  was  entitled 
tract  executed;  that  at  that  time  con-  to  recover  the  contract  ^rice.  Manbal 
tractors  must  be  presumed  to  have  &  Firuce  Co.  v.  Nashville,  109  Tenn. 
known  the  law,  and  consec^uently  to  495.  In  People  r.  Coler,  166  N.  Y.  1, 
have  known  that  the  provision  with  a  mi/nictpo/ contact  for  grading  a  pobGc 
respect  to  the  mte  of  wages  was  un-  street  contained  an  invalid  gtifndaUm 
constitutional;  that  they  were  deemed  that  he  would  pay  the  prevailing  rak ^ 
to  have  made  their  bids  with  this  wages  in  the  locality,  and  that  if  he 
understanding,  independently  of  any  failedtopay  such  rate  of  wages  the  COD- 
notire  which  was  given  to  them  by  the  tract  should  be  void.  It  iras  hddthst 
commissioners;  and  tliat  inasmuch  as  the  fact  that  the  contractora  stipolatcd 
it  apfX'ared  that  their  bid  was  not  in-  that  the  contract  should  be  vcMintbf 
creased  by  tJie  provisions  of  the  Labor  event  of  a  violation  of  the  statute 
Law  wJjic'li  were  Jield  to  be  invalid,  was  no  defence  to  a  proceediQg  to 
tliesp  provisions  miglit  be  eliminated,  compel  payment  bv  the  city,  mnec  the 
arid  the  contract  might  stand  unim-  obligation  and  legal  effect  of  a  pnmii^ 
I>:iirpd  and  in  full  force  and  effect.  or  engagement  imported  into  a  contnct 
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§  809.  Necessity  and  Sufficiency  of  Advertisement.  —  The  purpose 
of  a  statute  requiring  the  letting  of  bids  to  the  lowest  bidder  is  to 
invite  competition,  and  to  that  end  publicity  of  the  intention  to  let  the 
contract  is  of  the  essence  of  the  proceeding.  Hence,  any  statutory 
provisions  requiring  advertisement,  or  specifying  its  nature,  are  usually 
to  be  regarded  as  mandatory,  and  a  failure  substantially  to  comply 
with  their  requirements  is  sufficient  to  avoid  the  contract.^  When 
the  statute  does  not  prescribe  the  time  or  the  method  of  advertise- 
ment, these  matters  are  left  to  the  discretion  of  the  city  council  or 
of  the  board  entrusted  with  the  duty  of  making  the  contract.^ 

by  force  of  a  statute  depends  upon  the  App.  26;  Windsor  v.  Des  Moines,  101 
valicUty  of  the  law,  and  such  a  stipula-  Iowa,  343 ;  Osbum  v.  Lyons,  104  Iowa, 
tion  cannot  sturvive  the  statute  upon  160;  Polk  v.  McCartney,  104  Iowa 
which  it  is  founded,  but  falls  with  it.  567;  State  v.  King,  109  La.  799 
A  similar  decision  was  rendered  in  Bowditch  v.  Boston,  164  Mass.  107 
People  V,  Coler,  166  N.  Y.  144,  where  Heidelbere  v.  St.  Francois  County,  100 
the  contract  contained  an  invalid  pro-  Mo.  69;  People  v.  Buffalo  County,  4 
vision  limiting  the  contractor  to  the  Neb.  150;  Fulton  v.  Lincoln,  9  Neb. 
use  of  stone  cut  and  dressed  within  the  358;  State  v.  York  County,  13  Neb. 
State.  To  the  same  effect,  see  Cleve-  57;  State  v.  Saline  County,  19  Neb. 
land  o.  Clement  Bros.  Const.  Co.,  67  253;  State  v,  Cornell,  52  N\eb.  25, 
DUo  St.  197.  In  proceeding  to  improve  37 ;  Fairbanks,  Morse  Ik  Co.  v.  North 
%  street,  a  city  council  entered  into  a  Bend,  68  Neb.  560  ;  Van  Reipen  v. 
contract  with  a  railroad  company  Jersey  City,  58  N.  J.  L.  262;  Jersey 
providing  that  in  consideration  that  Citv  Board  of  Finance  v.  Jersey  City, 
the  city  pave  the  street  with  brick  on  57  N.  J.  L.  452;  Schumm  v.  Seymour, 
each  Side  of  the  railroad  track  to  a  24  N.  J.  Eq.  143;  La  France  Engine 
tndth  not  less  tlian  thirteen  feet  and  Co.  v.  Syracuse,  33  N.  Y.  Misc.  516; 
3therwise  improve  said  street,  and  McCloud  v.  Columbus,  54  Ohio  St.  439 ; 
tnnding  the  contractors  for  the  improve-  Lancaster  v.  Miller,  58  Ohio  St.  558; 
fneni  to  ship  aU  material  for  the  improve-  Breath  v.  Galveston,  92  Tex.  454. 
Utent'  over  the  railroad j  the  railroad  Although  it  may  be  the  duty  of  the 
xxnpany  was  also  to  make  certain  council  to  itself  award  the  contract,  it 
juprovements  on  the  street.  The  may  authorize  a  committee  to  adver- 
>rainance  and  contract  for  the  im-  tise  for  bids.  Fayette  v.  Rich,  122  Mo. 
provement  made  no  reference  to  tliis  App.  145.  Although,  under  a  general 
igreement,  but  left  the  contractors  denial,  proof  might  be  competent  that 
entirely  free  to  purchase  the  material  no  advertisement  for  proposals  had 
for  the  improvement  from  whom  they  been  made,  evidence  that  the  advertise- 
pleasedy  and  to  transport  the  same  over  ment  had  not  been  published  a  sufficient 
nrhatever  railroad  they  might  select.  It  number  of  times  was  held  inadmissi- 
was  held  that  the  agreement  with  the  ble  under  a  general  denial,  under  the 
railroad  company  was  invalid  so  far  as  rule  that  where  a  contract  b  valid  on 
it  provided  that  the  council  should  its  face,  its  illegality  on  account  of 
t>ind  the  contractors  to  ship  the  extraneous  facts  must  be  speciallv 
material  over  the  railway ;  that  the  city  pleaded.  Hunt  v.  New  York,  47  N.  Y. 
evidently  regarded  it  as  invalid;  and  App.  Div.  295.  See  also  Taber  v. 
that  the  oiSinance  and  contract  to  Ferguson,  109  Ind.  227.  Sufficiency  of 
improve  the  street  being  entirely  advertisement  under  statute,  see 
inckpendent  of  and  making  no  refer-  Bradley  v.  Van  Wyck,  65  N.  Y.  App. 
enoe  to  said  agreement,  their  validity  Div.  293.  Sufficiency  of  order  for  re- 
did not  depend  thereon  in  any  way,  advertisement  under  statute,  see  Ellis 
and  therefore  the  ordinance  and  con-  v.  Witmer,  134  Cal.  249. 
tract  were  not  illegal  and  void  on  '  Duffy  v.  Saginaw,  106  Mich.  335. 
account  of  said  agreement.  Cason  v.  Receipt  of  the  bids  by  a  board  of  public 
Lebsjion,  153  Ind.  567.  works  raises  a  presumption  that  the 
'  Bozarth  v.  McGillicuddy,  19  Ind.  board  ratifies  the  act  of  its  clerk  in 
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§810.  Opening  Bids;  Awarding  the  Contract.  —  StaitUorif  pnh 
visions  regulating  the  time  and  manner  of  opening  the  bids,  e.  g., 
that  they  be  opened  in  open  session  of  the  council,  or  in  the  presenee 
of  designated  officials,  are  intended  for  the  protection  of  the  public 
interests  and  are  mandatory.  A  failure  substantially  to  complv 
therewith  is  sufficient  to  avoid  the  contract.^  After  the  bids  have 
been  opened,  the  officers  of  a  city  are  entitled  to  reasonable  time  for 
comparison  and  the  calculation  necessary  to  enable  them  to  ascertain 
who  is  the  lowest  or  most  favorable  bidder.'    After  the  opening  of 

making   the   advertisement,  and  also  City  Street  Imp.  Co.  v.  Laird.  13S  CaL 
determines  tliat  the  advertisement  by  27 ;  People  v,  Coler,  35  N.  Y.  App.  Div. 
the  clerk  was  for  a  sufficient  period.   401.      Where  the   ord'uuxnce  provided 
Duffy    V.    Saginaw,    lOG    Mich.    335;  that   advertisements   for   bids  should 
Beniteau   v.    Detroit,    41    Mich.    116.  specify  the  time  when  and  place  where 
Wliere    no    provision    of   the   statute  such  bids  should  be  open^,  but  the 
prescribes    tlie    time    or    method    of  advertisement  contained  no  such  state- 
advertisement,  failure  of  a  committee  ment,  and  the  proof  showed  that  the 
to  comply  Hith  a  city  ordinance  does  bids  were  opened  at  the  expintiop  of 
not  invalidate  the  contract,  if  the  city  the  time  for  receiving  them  in  public  in 
council  should  sec  fit  to  enter  into  it.   presence  of  the  bidders,  and  that  it  had 
The  whole  matter  of  notice  rests  in  tlie  always  been  the  custcMn  of  the  boaid 
discretion  of  the  council,  and  it  mav  to  open  bids  at  such  time,  it  was  held 
dispense  with  tiie  requirements  wliich   that  no  one  was  deprived  of  any  v^ 
it  lias  imposed.    Accordingly  held  tliat  and  tliat  the  proceeding  were  not  in- 
a  contract  made  bv  the  city  council  validated  by  the  technical  depaitUR 
was  valid,  although   only  nine  days'   from  the  provisions  of  the  orduDaiHe 
notice  was  given,  where  the  council  liad  Cass  Farm  Co.  v.  Detroit,   124  Uich. 
directed  tlmt  ten  days'  notice  should  433.     Requirements  of  the  rules  and 
be  given.     Augusta  v.  McKibben,  22  regulations  of  a  city  department  that 
Ky.  Law  Rep.  1224 ;  60  S.  W.  Rep.  bids  shall  be  opened  immediately  oo 
291.     Where  the  engineer  under  au-  the  expiration  of  the  time  limited  for 
tliority  fn)m  the  council  advertised  for  receiving    them    do    not    render  the 
bids  and  fixed  the  date  when  the  bids  proceedings    invalid,    merely   because 
would  be  recrciveil  and  opened  without  the  opening  of  the  bids  is  delayed  for 
being  authorized  to  fix  such  date,  it  was  a  day  to  bring  together  all  the  officen 
held  that  it  was,  under  the  statute,  the   chained  i^ith  the  duty  of  exafninmjr 
duty  of  the  coimcil  to  fix  the  date  or  ex-  .the  bids.     McCord  v.  Lauteibach,  91 
pressly  authorize  tlie  engineer  to  do  so,   N.  Y.  App.  Div.  315. 
and  that  the  advertisement  was  invalid,         '  A  cliarter  proNnsion  requiring  bids 
and  did  not  sustain  any  contract  based   to  be  opened  in  the  presence  «  the 
upon  it.    Pennsylvania  Co.  v.  Cole,  132   common  council  on  a  day  named  in  the 
Fed.  Rep.  GG8.    Where  a  statute  directs  notice  or  upon  such  subsequent  day  a« 
the  council  "to  cause  notice"  of  work   the  common  council  may  adjourn  to. 
to  be  [KMted  and  advertised,  but  does   and  that  "the  common  council  shall 
not  direct  that  the  council  itself  shall   then  determine  w4dch  proposal  is  nxKt 
fix  the  time  within  which  the  proposals   favorable,"  does  not  require  that  the 
shall  be  prescntc<i.  it  is  not  a   valid   determination  shall  be  made  immeA- 
objection   to   tlie   advertisement   that   ately  upon  the  opening  of  the  bids  and 
the  time  of  presentation  of  the  bids  is   before  the  council  adioums.    Lilienthal 
fixoil,  not  by  the  counril,  but  bv  the   t?.  Yonkers,  6  N.   Y.   App.  Div.  138, ^ 
clerk.     Belscr  v.  Allman,  134  CaL  399.    afT'd  154  N.  Y.  766;    Tlngue  r.  PWt 
If  advertisement   is  lia.l  for  the  pre-   Chester.  101  N.  Y.  294.  The  presuinp; 
scribed  periwl,  it  is  sufhricnt.  although   tion   tliat  official   duty   was  rQ|Cul*<^ 
the  notice  did  not  fix  a  time  or  place  for   i>erformed  attaches  to  the  opening  rf 
receiving  proposiils.     Bccket  v.  Morse,   bids,  and  it  will  be  presumed  that  ti* 
4  Cal.  App.  228.  bids  considered  were  received  within 

»  Edwards  v.  Beriin.  123  Cal.  544;   the  time  prescribed  in  the  advertise- 
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lie  bids,  the  ascertainment  of  the  lowest  or  most  favorable  bidder, 
md  the  adoption  of  a  resolution  that  the  contract  be  awarded  to  him, 
iocs  not  make  a  completed  contfact  between  the  municipality  and  the 
udder  when  the  charier  requires  that  all  contracts  relating  to  city 
iffairs  shall  be  in  writing,  or  when  the  advertisement  so  specifies,  or 
¥hen  some  further  step  remains  to  be  taken,  and  some  discretion 
s  still  left  in  the  officers  of  the  municipaUty  to  ascertain  the  respon- 
ttbilitj  of  the  bidder,  or  to  satisfy  themselves  of  the  expediency 
ind  desirability  of  contracting  with  him.^  When  the  contract  has 
mce  been  awarded  under  a  proviso  that  the  bidder  should  furnish  a 
satisfactory  bond  and  sign  the  contract,  it  has  been  held  that  the 
idoption  of  a  resolution  rescinding  the  award  for  failure  of  the  bidder 
o  comply  with  the  conditions  and  awarding  the  contract  to  the  next 
owest  bidder  is  the  exercise  of  a  quasi-judicial  function,  and  it  is 
lecessary  to  its  validity  that  the  lowest  bidder  should  have  an  op- 
Mntunify  a£Porded  him  of  being  heard  before  such  action  is  taken. ^ 

oent,  although  the^  were  not  opened  jected,    and    the    work    readvertised. 

Ad  considered  until  after  that  time  The  awarding  of  the  contract  on  the 

lad  elapsed.    Williams  v.  Bergin,  129  part  of  the  officer  to  one  of  several 

2iL  461.  bidders  requires  the  exercise  of  judg- 

*  Peoples     Passenger     R.     Co.     v.  ment  and  discretion,  and  the  duty  to 

iemphis  City  R.  Co.,  10  Wall.  (U.  S.)  examine  the  proposals  and  award  the 

t8;   Slann  v.  Rochester,  29  Ind.  App.  contract  is  judicial  in  its  nature  and 

2\     Dunham    v.    Boston,    12    Allen  character  and  the  award  is  the  result 

Man.),    375;      Eklge     Moor     Bridge  of  a  judicial  act. 

Works  V.  Bristol  County,   170  Mass.        Plaintiff  offered  to  sell  land  to  the 

128;  Starkey  v.  Minneapolis,  19  Minn,  city  at  a  definite  price  and  the  city 

!03;   Eads  v.  Carondelet,  42  Mo.  113;  authorities  voted  to  purchase  it.    It  was 

^eaiBj  City  Water  Com'is  v.  Brown,  32  held  that  the  contract  was  compUte,  and 

r  J.  L.  504;   Erving  v.  Mayor,  &c.  of  that  the  seller  might  enforce  the  same 

lew  York,  131  N.  Y.  133;    State  v.  specifically    against    the    city.      The 

lojee,    25    Nev.    31 ;     Hepburn    v.  existence  of  the  contract  was  sustained 

Philadelphia,    149   Pa.   St.   335;    Mc-  in  this  case  upon  the  ^und  that  the 

ianuB  V.  Philadelphia,  201  Pa.  St.  619;  vote  of  the  city  authontics  imported  a 

hnart  v,  Philadelphia,  205  Pa.  St.  329 ;  contract  and  needed  no  further  act  on 

lamiltcm   v.  Chopard,  9  Wash.  352.  the   part   of  the   city.     McManus    v. 

JatUra:    Ft.   Macuson  v.   Moore,    109  Boston,   171   Mass.    152.     But   where 

owa,  476.    In  Erving  v.  Mayor,  &c.  of  plaintiff  offered  to  sell  a  plot  of  land,  or 

few  York,   131  N.  Y.   133,  the  city  any  part  thereof ,  to  a  board  of  trustees 

liaxter    required    that    the    contract  of  a  public  fund,  and  the  trustees  voted 

hould  be  let  to  the  lowest  bidder,  but  that   the  chairman  of  the  board  be 

he  court  hdd  that  the  mere  fact  that  authorized  to  purchase  on  the  terms 

»  party  who  has  made  proposals  for  stated  five  acres  of  the  land  offered,  and 

molie  work  b  the  lowest  bidder  and  be  authorized  to  make  the  necessary 

nowB  that  fact  does  not  necessarily  draft  on  the  city  treasury  for  the  pur- 

fititle  him  to  the  contract,  and  does  chase  price,  it  was  held  that  there  loas 

loi  constitute  an  award  to  him  of  such  no  contract,  but  merely  an  expression 

oniraet  within  the  meaning  of  the  law  of  a  determination  to  buy  the  land  and 

eqmring  the  letting  of    work    upon  an  authorization  to  an  agent  to  make 

ompetitive  bids.    The  officer  aioaraing  the  purchase.     Madden  v.  Boston,  177 

he  contract  may  determine  that  the  Mass.  350. 

olerestB  of  the  city  will  be  best  sub-        '  Stanly  v.  Passaic,  60  N.  J.  L.  392. 

erred  by  rejecting  the  bidder's  pro-  But   see    Barrett  v.   Ocean  CSty,  62 

MMttl,  or  that  all  oids  should  be  re-  N.  J.  L.  588. 
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Where  a  bidder  accompanies  his  bid  for  the  performance  of  a  public 
work  with  the  deposit  of  a  certain  sum  wider  an  agreemetit  to  forfeii 
the  sum  deposited  in  case  of  his  neglect  or  refusal  to  enter  into  the 
contract  for  the  work,  and,  without  default  on  the  part  of  the  board, 
he  fails  to  execute  the  contract,  he  cannot  recover  back  his  deposit, 
and  the  board  may  declare  the  same  forfeited.* 

§  SI  1 .  Acceptance  and  Rejection  of  Bids.  —  In  the  absence  of  an^ 
statiUory  restriction  upon  the  power  to  contract,  the  selection  of  a 
contracting  party  rests  within  the  discretion  of  the  municipality,  and 
if  the  charter  does  not  expressly  require  that  contracts  shall  be  let 
to  the  lowest  bidder,  the  action  of  the  municipality  acting  throu^ 
its  officers  in  accepting  a  bid,  whether  it  be  the  lowest  or  not,  rests 
within  the  discretion  of  the  designated  officials,  and  their  determiDa- 
tion  will  not  be  interfered  with  so  long  as  they  act  in  good  faith.^  If, 
however,  the  statute  requires  that  the  contract  shall  be  awarded  to  the 
lowest  bidder,  no  contract  can  be  let  to  any  person  other  than  to 
the  lowest  bidder.^  But,  even  under  such  a  statutory  provision, 
the  municipality  is  not  compeUed  to  make  a  contract  wiik  the 
lowest  bidder;  while  no  contract  can  be  let  to  any  oth^  person, 
the  body  or  officers  awarding  the  contract,  acting  in  good  hith, 
may  refuse  to  award  it  to  the  lowest  bidder  if  they  deem  it  for  the 
best  interests  of  the  city  to  do  so,  and  they  may  reject  all  the  bids 

*  Robinson  v.  Board  of  Education,  Coward  v.  Bayonne,  67  N.  J.  L  470; 

98    111.    App.    100;     Morgan    Park   v.  Kraft  v.  Weehawken  Board  of  Edm- 

Galian,  136  III.  515.    Under  the  Missis-  tion,  67  N.  J.  L.  512;    Middle  VaOer 

sippi  constitution,  a  municipality  can-  Trap  Rock  Co.  v.  Freeholders  of  Monk 

not  refund   money  deposited  with  it,  70  N.  J.  L.  625;   Murray  v,  BayooM. 

forfeited    by    the    depositor's    breach  73  N.  J.  L.  313;    63  AU.  Rep.  81; 

of   contract    to    perform    the    public  Terrell  v.  Strong.  14  N.  Y.  Misc.  258: 

work,  nor  can  it  donate  the  money  to  Walter  v.  McClellan,  113  N.  Y.  App^ 

another    contractor    who    has    com-  Div.  295, 303 ;  Pldladelphia  v.  Pemna*- 

pletcd  the  work.    The  money  becomes  ton.  208  Pa.  214,  218;  Waco  r.  Cham- 

the  property  of  the  municipality  for  berlain,  92  Tex.  207;  North  Yakiinaff. 

general  purposes,  and  can  only  be  ex-  Scudder,  41  Wash.  15.    See  also  Sutft 

pended  under  a  specific  appropriation.  Rosa  Lighting  Co.  t.  W^oodward,  119 

Electric    Railway   Co.    v.    Adams,    79  Cal.   30.     Where  a  charter  doet  td 

Miss.    408.      When    the    proceedings  reauire  a  contract  to  be  let  to  the  knnit 

upon  wliich  a  contract  is  based  are  bidder  after  advertising  for  propoali 

illegal,   t}ie     contractor's     deposit     is  at  the  expense  of  abuttera,  altooqgh 

recoverable  at  law.    Perine  Contracting  such  contracts  may  be  made  by  prifrte 

Co.  v.  Pasadena,  116  Cal.  G.  agreement  with  the  city,  theff  miaiy 

'  Riehl  V.  San  Jose.  101  Cal.  442;  fairly  made  at  reasonable  pnon,  wA 

Kundinger  v.  Saginaw,  132  Mich.  395;  due  regard  to  the  lot-ownerr  intcftA 

Elliot  r.   Minneapolis,  59  Minn.   Ill;  or  equity  will   relieve   againsl  tfcw- 

Warren  v.  Barber  Pa  v.  Co.,   115  Mo.  Cook  v.  Racine,  49  Wis.  243. 
572;  Schefbauer  v.  Keamev,  57  N.  J.  L.        »  EHckinson    v.    Poiighkeepoe,  75 

588;  Howell  v.  Millville.  60  N.  J.  L.  95;  N.  Y.  65;  Walsh  v.  Mayor,  Ac  of  HfV 

Oakley  r.  Atlantic  atv,  a3  N.  J.  L.  127;  York,  113  N.  Y.  142;  Boren  ».  D* 

Ryan  v.  Paterson,  66  N.  J.  L.   533;  County  Com'rs.  21  Ohio  St.  3U. 
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nd  readvertise.^  Even  when  the  provision  of  the  statute  is  that 
he  contract  shall  be  let  to  the  "lowest  responsible  bidder"  or 
lowest  and  best  bidder,"  the  body  or  officer  awarding  the  contract 
annot  exercise  the  discretion  entrusted  arbitrarily,  and  without  reason 
eject  the  lowest  bid  and  accept  a  higher  one.^ 

In  determining  who  is  the  lowest  responsible  bidder,  or  the  lowest 
nd  best  bidder,  the  duty  of  the  board  or  officer  is  not  merely  minis- 
erial,  but  partakes  of  a  judicial  character,  requiring  the  exercise  of 
[iscretion  and  judgment.  Consideration  must  be  given  not  only  to 
he  pecuniary  ability  of  the  bidders  to  perform  the  contract,  but  also 
o  the  skill,  ability,  and  integrity  necessary  to  do  faithful,  conscientious 
rork,  and  to  fulfill  the  terms  of  the  contract.^    In  the  absence  of  fraud, 

*  Walsh  V.  Mayor,  Ac.  of  New  York,  has  power  to  reject  any  and  all  bids,  the 

13  N.  Y.  142;   State  v.  New  Orleans,  lowest  bidder  cannot  complain  of  its 

8  La.  An.  643;  -People  v.  Willis,  6  action  in  so  doing.    Trapp  v.  Newport, 

L    Y.    App.    Div.  "231;     Howard    v.  115  Ky.  840;    Rield  v,  Sslu  Jose,  101 

Ddustrial   School,  78  Me.   230;    Res^  Cal.  442.    In  Illinois,  it  is  held  tliat  an 

rvation    of    right     to     reject     bids:  ordinance  for  the  construction  of  an 

Itate  V.  Holt,  132  Wis.  131;  111  N.  W.  improvement  wliich  contains  a  provi- 

lep.  HOG;  Anderson  t*.  Public  Schools,  sion  that  the  commissioner  of  public 

22  Mo.  61.    See  also  Leskie  v.  Hasel-  works  sliall  liave  the  reserved  right  to 

inc,   155  Pa.  98.     Express  statutory  reject   any   proposal    conflicts    with   a 

(rovision  authorizing  rejection  of  bid  statute  requiring  all  contracts  to  be 

n  ground  that  party  lias  been  delin-  let  to  the  lowest  responsible  bidder,  and 

uent  in  a  former  contract;  Girvin  v.  is  invalid.    Lake  Shore  &  M.  S.  R.  Co. 

imon,  116  Gal.  604.     A  board  need  v.    Ghicago,    144    111.    391.      See   also 

ot  make  a  record  of  its  reason  for  Hyde  Park  v.  Garton,  132  111.  100. 
ejecting  a  bid,  and  the  fact  that  it        ^  McGovem  v.  Trenton,  57  N.  J.  L. 

uLi  to  do  so  does  not  preclude  it  from  580;  Faist  v.  Hoboken,  72  N.  J.  L.  361 ; 

bowing  what  in  fact  occasioned  the  People  v.  Buffalo,  84  N.  Y.  Supp.  434 ; 

ejection.    Rice  v.  Hajrwards,  107  Gal.  People   v.   Gleason,    121    N.    Y.    631; 

96.    Under  the  provisions  of  the  New  Berry  v.  Tacoma,  12  Wash.  3 ;   Times 

'^ork  Consolidation  Act,  requiring  bids  Pubhshing    Go.    v.   Everett,  9  Wash. 

0  be  made  upon  advertisement,  and  518.     If  it  is  asserted  that  the  lowest 

bat  if  the  head  of  the  department  bidder  is  not  responsible,  it  has  been 

hould  not  deem  it  for  the  interests  of  held  that  he  is  entitled  to  be  heard  on 

be  city  to  reject  all  bids,  he  should  that  question,  and  there  must  be  a  dis- 

ward    the    contract    to    the    lowest  tinct  finding  against  him  upon  proper 

idder,  the  duty   of  a  commissioner  facts    to    justifiy    it.      McGovem    v. 

ma  to  determine  whether  or  not  it  Trenton,  57  N.  J.  L.  508;    Faist  v. 

ma  for  the  interest  of  the  city  to  re-  Hoboken,  72  N.  J.  L.  361. 
9ct  all  bids;   if  he  determined  not  to        '  Inge    v.    Mobile,    135    Ala.    187; 

Bject  all  bids,  he  was  then  obliged  to  Denver  v.  Dumars,  33  Golo.  94 ;  People 

ward    the    contract    to    the    lowest  v.    Kent,    160    111.    655;     Johnson   v. 

Idder,  who  thereupon  became  bound  Sanitary  Dist.  of  Ghicago,  163  III.  285; 

0   execute   the   contract.      Lynch   v.  Madison  v.  Baltimore  Harbor  Board, 

layer,  Ac.  of  New  York,  2  N.  Y.  App.  76  Md.  395;    Gilmore  v.    Utica,    131 

Mv.  213.    After  the  contract  has  been  N.  Y.  26,  35;    People  v.  Buffalo,  84 

.warded,  the  official  cannot  reject  the  N.  Y.  Supp.  434;    Yaryan  v.  Toledo, 

dd.    Pennell  v.  New  York,  17  N.  Y.  28  Ohio  Gir.  Gt.  259.  aff'd  76  Ohio  St. 

klip.  Div.  455.    And  upon  the  refusal  584;    State  v.  Shelby  Gounty  Gom'rs, 

f  the  official  to  execute  the  contract  36  Ohio  St.  326;  State  v.  Hermann,  63 

iter  he  has  awarded  it,  the  successful  Ohio  St.  440;   Scott  v.  Hamilton,  29 

lidder  can  recover  his  damages  from  Ohio   Gir.  Gt.  652;  Gommonwealth  v. 

he  city.    Beckwith  v.  New  York,  121  Mitchell,  82  Pa.   St.   343;    Findley  v. 

!i.  Y.  App.  Div.  462.    When  the  city  Pittsburgh,  82  Pa.  St.  351 ;    Douglass 
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or  manifest  abuse,  the  courts  will  not  interfere  with  the  exercise  of 
the  official  discretion  of  an  officer  or  board  entrusted  with  the  duty 
of  awarding  a  contract.'  But  in  order  to  give  to  the  action  of  the 
board  or  officer  any  legal  effect,  he  or  it  must  exercise  jurisdietion, 
and  make  a  determination  based  upon  some  facts.  If  the  board 
entrusted  with  the  duty  of  awarding  the  contract  refuses  to  accept 
the  lowest  bid  for  work  or  supplies,  there  must  be  some  facts  tending 
to  show  that  it  is  not  that  of  a  responsible  bidder,  or  there  must  be 
at  least  some  claim  to  that  effect.  An  arbitrary  determination  by 
such  a  body  to  accept  the  highest  bid  without  any  facts  justifying  it, 
cannot  have  the  effect  of  a  judicial  determination  and  must  be  desig- 
nated as  a  palpable  violation  of  the  law.-  The  provisions  of  the 
statute  requiring  the  letting  of  bids  to  the  lowest  responsible  bidder 
are  enacted  as  a  protection  to  the  public  and  not  for  tlie  benefit  of  the 
bidder,  and  hence  the  lowest  bidder  has  no  right  of  action  to  recover 
profits  which  he  might  have  made  had  his  bid  been  accepted,'  nor  can 
he  enjoin  a  violation  of  the  charter  provision.* 

V.  Commonwealth,  108  Pa.  559;  Inter-  285;  Madison  v.  Baltimore  iLirbor 
state  Vitrified  Brick  &  Pav.  Co.  v.  Board,  76  Md.  395;  Wilson  r.  Trenton. 
Philadelphia,  164  Pa.  477;  Reuting  v.  60  N.  J.  L.  394;  Ryan  v.  Pateraon.  66 
Titusville,  175  Pa.  512;  In  re  McCain,  N.  J.  L.  533;  Barber  Asphalt  Pav.  Co. 
9  S.  Dak.  57;  Brown  v.  Houston  r.  Trenton,  74  X.  J.  L.  430;  d5  Atl 
(Tex.  Civ.  App.),  48  S.  W.  Rep.  760;  Rep.  873;  State  r.  llermaim,  63  Ohw 
Chippewa  Bridge  Co.  v.  Durand,  122  St.  440;  In  re  McCain,  9  S.  Dak.  57. 
Wis.  85,  97.  The  fact  that  a  bid  is  »  People  v,  Gleason,  121  X.  Y.  631. 
the  lowest  in  amount  is  not  conclusive  Where  the  contract  is  not  let  to  the 
that  it  is  the  lowest  and  bent  bid.  Trapp  actual  lowest  bidder,  the  citv.  in  oc^ier 
V.  Newport,  115  Ky.  840.  The  fact  to  protect  itself  from  intencrenoe  t^ 
tliat  a  contract  was  not  awarded  to  the  injunction,  should  judicially  find  tiie 
lowest  bidder  is  not  of  itself  evidence  facts  wliich  in  its  iudgment  render  tbe 
of  fraud  or  illcjg^ality ,  where  the  muni-  apparently  lowest  bidder  not  the  kivert 
cipality  is  required  to  let  to  the  **  most  bidder  in  fact.  Times  Publishing  Ga  t- 
favorcMe"  bidder,  Gilmore  v.  Utica,  Everett,  9  Wash.  518. 
131  N.  Y.  26.  27;  or  where  the  statute  »  Talbot  Pav.  Co.  v.  Detroit.  101 
authorizes  the  municipality  to  reject  Mich.  657;  East  River  Gas  Light  Oa. 
any  bid;  Peckliam  v.  Watsonville,  138  v.  Donnelly,  93  N.  Y.  557;  MoUflVi. 
Cai.  242 ;  or  where  there  is  no  require-  New  Rochelle,  123  N.  Y.  App.  De- 
ment tliat  the  contract  sliall  be  let  to  642. 

the  lowest  bidder.    Santa  Rosa  Light-        *  Colorado  Pav.  Co.  v.  Murphy,  78 

ing   Co.   V.   Woodward,    119   Cal.   30.  Fed.  Rep.  28.     But  a  taxpayer  lih  it 

Under  a  statute  requiring  contracts  to  also  the  lowest  bidder  may  enjoin  the 

be  let  by  competition  to  the  lowest  arbitrary  letting  of  the  contnurt  to » 

responsible    bidder,    the    city    officers  higher    bidder,     not^-ithstanding   I* 

cannot,    by    private    negotiation,    so  ulterior  motive  of  dearing  to  obtoii 

mo<lify  tlie  terms  of  a  bid  tliat  the  the  contract  himself.     Times  Pub.  €»■ 

successful  biilder  becomes  the   lowest  v.   Everett,    9    Wash.    519;   MakI  »■ 

bidder.      Loucliheim    v.    Philadelphia,  Pittsburgh,  137  Pa.  548.     Tbe  «hM 

218  Pa.  100.  that  the  contract  is  void  becaiMB  tte 

*  Gir\'in   v.   Simon,    116  Cal.   604;  oity   charter   required    that  all  w* 

Greenwood  v.  Morrison.  128  Cal.  350;  should  be  let  to  the  lowest  bidder  Md 

Denver  v.  Dumars,  33  Colo.  94.   103;  that  course  was  not  fdlowvd  u  ^ 

People  V.  Kent,  160  111.  655;   Jolmson  available  to  the  contractor  or  hi*  wa^ 

V.  Sanitary  Dist.  of  Chicago,  163  111.  in  an   action    by  the  city  to  reconr 
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§  812  (470).  When  Contract  completed.  —  Although  notice  has 
heen  published  inviting  proposcds  to  do  public  work,  yet  the  contract 
is  incomplete  until  the  proposal  is  actually  accepted,  and  the  cor- 
poration inviting  the  proposal  is  not,  it  seems,  liable  to  damages  for 
refusing  to  accept  an  offer,  even  though  it  be  the  lowest  regular  offer 
made.  It  is  certainly  not  thus  liable  where  the  notice  and  the  pro- 
posab  with  respect  to  the  amount  and  form  of  the  security  do  not 
comply  with  the  requirements  of  the  ordinances  of  the  city,  and 
where  these  provided  that  contracts  should  not  be  executed  until 
laid  before  the  common  council.* 

§  813.  Extra  Work.  —  If  a  municipal  corporation  by  its  own  act 
causes  the  work  to  be  done  by  a  contractor  under  a  contract  for  an 
improvement  to  be  more  expensive  than  it  otherwise  would  have 
been  according  to.  the  terms  of  the  original  contract,  or  if  the  mu- 
nicipality orders  and  directs  the  contractor  to  perform  work  or  fur- 
nish material  or  labor  which  is  not  within  the  contemplation  of  the 

dama^  for  its  breach.     Madison  v.  a  city  and  its  officers  under  a  contract 

Amencan   Sanitary   Engineering   Co.,  for  the  building  of  extensive  water- 

118  Wis.  480.  works,  consider^.    A  provision  in  the 

'  Smith  V,  Mayor,  Ac.  of  New  York,  act  authorizing  the  work,  for  the  pre- 
10  N.  Y.  504,  aff'^ s.  c.  4  Sandf.  S.  C.  R.  liminary  adoption  of  a  "plan"  therefor 
221.  "The  notice  inviting  proposab  by  the  city,  does  not  prevent  subse- 
to  do  the  work/'  says  Wulardf  J.,  quent  changes  in  the  details  of  the 
deliveiiDg  the  opinion  of  the  Court  of  work.  And  where,  after  alterations 
Appeals  (10  N.  x.  504),  "did  not,  in  had  been  made  and  extra  work  directed 
my  judgment,  bind  the  street  com-  during  the  progress  of  the  undertaking, 
miasioner  of  the  corporation  to  accept,  the  contractors  were  stopped  by  the 
at  all  events,  the  lowest  bid,  even  city  before  completing  it,  —  held,  that 
though  in  all  respects  formaL  Until  the  they  could  recover  for  work  done  up  to 
fc»d  is  accepted  by  some  act  on  the  part  the  limits  of  the  appropriation  author- 
of  the  corporation,  no  obligatory  con-  ized  by  the  act,  though  the  work  was 
tract  was  created."  See  al^  People  v.  incomplete,  the  legislature  having  rec- 
Croton  Aqueduct  Board,  26  l3arb.  ognized  the  necessity  of  further  out- 
(N.  Y.)  240;  Greene  v.  Mayor,  &c.  of  lay  by  an  act  authorizing  an  additional 
New  York,  60  N.  Y.  303;  State  v,  appropriation.  Where  a  public  work  b, 
Diiectors  &  W.  of  Penitentiary,  5  under  a  statute,  to  be  contracted  for 
Otdo  St.  234;  Altemus  v.  Ma^or,  &c.,  by  city  officers  according  to  a  plan  to 
5  Duer  (N.  Y.),  446;  Argenti  v.  San  be  adopted  by  the  city,  with  a  proviso 
Frandsco,  16  Ual.  255;  Wiggins  v.  that  ttie  whole  expense  shall  not  ex- 
Philadelphia,  2  Brews.  (Pa.)  444 ;  lb,  ceed  a  certain  sum,  to  be  raised  by  issu- 
143;  Keogh  v.  Wilmington,  4  Del.  Ch.  ing  citv  bonds,  a  contract  for  doing  the 
191.  work  for  a  sum  within  that  amount  is 

A  board  of  commissioners  chare:ed  valid,  although  it  reserves  authority  to 

mth  the  duty  of  contracting  for  a  public  the  officers  directing  the  work  to  make 

iTork  need  not  call  for  bids  or  proposals  such  changes  of  detail  as  may  be  neccs- 

imleaB  expressly  required.    But  if  they  sary,  and  fix  the  price  of  whatever 

shoose  to  invite  competition,  they  may,  extra  work  may  be  required.    lb. 
ifter  accepting  a  bid,  alter  the  specifica-        Further  as  to  ^otoes^oid^^,  see  9upra, 

dona  fumishea  by  the  bidder  before  ex-  §§  801  e/  sea.,  of    this  chapter;   also 

3cutiiig  the  contract ;  and  this  without  chapter  on  Mandamus,  vostf  §  1489, 

the  knowledge  of  competing  bidders,  note;    §  1494,  note.     Index  —  Highest 

Kbinley  v.  Brooklyn,  5  Abb.  N.  Cas.  Bidder;  Loxvesi  Bidder, 
[N.'V.)  1.  The  duties  and  liabiUties  of 
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original  contract,  it  i^s  liable  to  him,  in  the  absence  of  stipidatior,Ji  fo 
the  contrary,  for  the  increased  cost  or  for  the  extra  work.^     Bui  to 
justify  a  recovery  for  extra  work,  the  claim  must  not  be  inconsistent 
with  the  pro\isions  of  the  contract  when  fairly  and  reasonably  con- 
strued.     If  upon  such  a  construction   it  appears  that  the  work 
was  intended   to  be  compensated  by  the  compensation  pro\'i(led 
thereby,  there  can  be  no  recovery,  or  if  it  is  within  a  provision  of  the 
I  contract  specifying  the  rate  to  be  charged  for  extra  work  of  that 
[nature,  then  the  recover}',  if   any,  is  under  the  contract,  and  the 
r  amount  is  limited  to  the  rates  specified  by  the  contract.^    The  stipu- 

*  Cliicago  V.  Duffy.  218  111.  242,  afT'g  niateriaU  necessary  for  conducting  tbe 

117111.  App.  261;  II»miiton  County  r.  flow  of  water  **to  the  outlet,"  or  for 

Newlin,    132    Ind.    27;    Messenger   v.  draining  the  water,  and  all  pumpiiv; 

Buffalo,  21  N.  Y.  196:   Mulholland  v.  and   bailing   re(]uired    for  the  proper 

Mayor,  &c.  of  New  York,   113  N.  Y.  prosecution  of  the  work.     Tliere  waa 

631 ;  Brady  r.  Mavor,  &c.  of  New  York,  an  outlet  pipe  at  the  bottom  of  the  lake. 

132  N.  Y.  415;   liorgan  v.  Mayor,  <&c.  tiie  gate  of  which  only  was  visible  on 

of  New  York,  160  N.  Y.  516;   McCann  the  examination  of  the  proposed  work. 

V.  Albany,   UN.  Y.  ^PP-  ^^^'-  378;  When    the    contractor    attempted  to 

Murpliy  V.  Yonkers,  45  N.  i .  App.  Div.  draw  off  the  water  by  the  outlet  in  tbe 

621;    D\\*yer  v.   Mayor,   &c.   ofNew  progress  of  the  work,  it  was  found  that 

"or  Mwcr  wjtf 

remove  the 

depth.    The 

Wis.  32.  contractor     was     consequently    com- 

The  contract  for  paring  a  street  re-  pelled  to  pump  out  the  water  and  for 
quired  the  contractor  to  put  beneath  so  doing  it  was  held  that  he  vai  en- 
the  pavement  eighteen  inches  of  lake  titled  to  recorder  as  for  extra  iwrjt  the 
sand.  The  contractor  had  nothing  to  cost  of  pumping  necessitated  by  the 
do  with  the  fonning  or  grading  of  the  failure  of  the  city  to  have  the  outkt 
street.  Tiie  city  formed  and  graded  pipe  in  worldn^^  order.  Horpn  r. 
thestreet  in  such  a  way  that  it  required  Mayor,  &c.  of  New  Y'ork.  ICO  X.  Y. 
twenty-two  inches  of  sand  to  comply  516,  rev*g  21  App.  Div.  405.  It  hu 
with  the  provisions  of  the  contract  in  been  said  tliat  under  a  stipulation  in  a 
reganl  to  the  established  grade,  and  contract  providing  for  extra  work  to 
plaintiff,  by  direction  of  the  street  com-  be  performed  on  the  order  of  the 
missioner.  furnished  the  excess  of  sand  engineer  of  the  city  and  paid  at  pricei 
re<iiiired.  It  was  held  that  the  city  una  fixed  by  him.  a  subsequent  ajfreemenl 
/jdWcfor  the  cxi  m  material  so  furnished,  for  the  doing  of  such  extra  work,  or  for 
Messenger  r.  Buffalo,  21  N.  Y.  196.  A  doing  any  work  that  may  be  con- 
contract  for  grading  and  flagging  a  sidered  necessary  by  reason  of  pff- 
strtft  penuitted  changes  of  the  grade  missible  changes  in  the  contract,  doet 
without  adtlitional  compensation,  not  come  within  the  pravisionB  of  Ae 
Throuph  an  error  of  the  city's  engineer  charter  requiring  contracts  to  be  adrff- 
and  without  any  intention  to  change  tised  and  let  to  the  lowest  bidder.  Smith 
the  plan  more  work  was  required  of  the  r.  Chicago  Sanitai^  District.  1(W  ID. 
contmrtor  than  would  have  been  App.  69;  Clark  r.  Pitt sbuigh.  217  Pt 
necessarj'  under  the  contract.  It  was  46.  See  also  Clucago  r.  McKechnef. 
held  that  tlio  mntractor  was  entitled  to  205111.372.  But  see  Mc Brian  r.GrttJ 
recnver  far  the  additional  lal>t>r  and  ex-  Rapuls.  56  Mich.  95:  Ely  r.  Gnw 
nrr?.*jf  accon ling  to  its  value  and  amount.  Rapids.  S4  Mich.  336. 
Sliilholland  r.  Mavor.  &c.  of  New  York,  *  Costa  v.  Cranford,  75  N.  J.  L.  542: 
113  N.  Y.  r>31.  *  See  also  Brady  r.  68  Atl.  Rep.  160.  A  contract  for 
Mayor.  c\:c.  of  New  York.  132  Nl  Y.  macadamizing  highways  in  a  townjn 
415*.  .\  contract  with  a  city  to  clear  and  accordance  i^ith  plans  and  speciPg| 
concrete  the  bottom  of  a  park  lake  tions  pro\'ided  that  the  ^"'^^^^ 
reciuired  the  contractor  to  provide  all  should   make  no  daim,  far  extra  W* 
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sition  common  to  many  corporation  contracts,  that  contractors  may 
fe  required  to  perform  extra  work  at  the  price  named  in  the  agree- 

nlesB   ordered   by   resolution   of   the  tractor    binds    liimself    to    withdraw 

own  board.     The  engineer  in  charge  certain    sheet-piling    which    has   been 

f  the  work  changed  the  plans  so  as  to  placed  to  uphold  the  bank  of  the  sewer 

eoeesitate  the  furnishing  of  additional  while  the  same  was  being  built,  he  is 

ibor,    and    the    contractor  -complied  not  entitled  to  an  allowance  for  in- 

rith  the  order  of  the  engineer  under  creased  cost  caused  by  the  withdrawal 

rotest.     It  was  held  that  the  addi-  injuring  the  work  already  done.    Re  is 

ional  material  so  furnished  was  ''extra  bound  by  the  terms  of  his  contract^  and 

rork"    within    the    meaning    of    the  the  court  cannot  take  into  consideration 

ontract;  that  the  term  "  extra  work "  his   wisdom   in  entering  into  such  a 

8  used  therein  was  intended  by  the  contract.    Slattery  v.  Mayor,  31  N.  Y. 

arties  to  include  all  work  required  by  App.  Div.  127.    A  provision  that  any 

hange   of  plan;    and  that  the   con-  loss  or  damage  arising  from  any  un- 

ractor  coula  not  recover  for  the  addi-  foreseen  obstntction  or  difficulty  which 

ioDal  material  either  upon  the  theory  may  be  encountered  in  the  prosecution 

f  an  express  or  implied  contract,  or  of  the  work,  or  other  incumbrances  on 

pon   the  theory   of  damages   for  a  the  line  of  the  work,  shaU  be  sustained  by 

reach  of  the  original  contract.   People  the  contractor,  covers  extra  work  occa- 

.  Snedeker,  106  N.  Y.  App.  Div.  8i),  sioned  by  the  discovery  of  the  location 

L  provision  in  a  specification  attached  of  a  pipe  on  the  line  of  work,  although 

y  a  contract  that  when  the  tunnel  is  the  location  of  the  pipe  was  such  tlmt 

arUy  in  earth  and  partly  in  rock  the  the  city  officers  might  have  known  of 

ontractor  will  be  paid  an  additional  it,  where  it  was  clear  that  they  did  not 

lioe  per  cubic  yard  for  rock  excavation^  know  of  it  any  more  than  the  con- 

pplies  where  tne  excavation  is  in  the  tractor  did,   and  the  difficulty  arose 

U-rock  portion  of  the  tunnel.    Chicago  from    the    incumbrance    of    the    pipe 

.  Duffy,  179  HI.  447;  Chicago  v.  Weir,  which  was  discovered  after  the  work 

65  HI.  582.  had  been  begun.    Mains  v.  New  York, 

A  city  advertised  for  proposals  for  52  N.  Y.  App.  Div.  343. 
imisfaing  the  cemerU  required  by  it  Where  tne  contractor  was  required 
ir  general  jmrposes  during  a  year,  the  by  hb  contract  to  keep  an  excavation 
loposal  giving  the  estimate  of  quantity  clear  of  water  from  whatever  source 
BquircKl  as  five  thousand  barrels,  and  while  a  pipe  was  being  laid  therein  and 
he  specifications  providing  that  such  surrounded  by  concrete,  and  was  held 
pproximate  ^quantit^  was  only  given  responsible  for  any  injury  which  the 
8  a  guide  to  the  bidder,  but  in  no  work  might  sustain  from  any  source  or 
ray  to  bind  or  limit  the  city  as  to  the  cause  whatsoever  before  the  final 
mount  which  was  to  be  ordered.  The  acceptance  thereof,  he  was  not  entitled 
Idder  furnished  and  delivered  five  to  compensation  for  recleaning  and 
housand  barrels,  which  were  accepted  repaintmg  part  of  the  pipe  made  neces- 
ad  paid  for  at  the  contract  price ;  out,  sary  by  reason  of  a  n^eshet  in  the 
ement  having  advanced  in  price,  re-  adjoining  river  by  which  a  bulk-head 
used  to  deliver  any  more  cement  under  erected  by  him  was  destroyed  and 
he  contract.  Subsequently,  by  aj^ree-  muddy  water  forced  into  the  conduit. 
sent  between  the  parties,  he  furnished  Johnson  v.  Albany,  86  N.  Y.  App.  Div. 
483  additional  barrels,  without  preju-  567.  A  contract  for  a  sewer  was  made 
lioe,  however,  to  the  rights  of  the  par-  with  the  expectation  of  tunnelling.  It 
ies.  It  was  held  that  the  city  was  provided  that  the  contractor  should 
ntiUed  to  all  the  cement  which  it  re-  oe  paid  for  extra  wdrk  caused  by 
(idred  during  the  year  at  the  price  changes  in  the  sewer  at  the  direction  of 
pecified  in  the  bid.  National  Bldg.  the  city.  In  attempting  to  tunnel,  sand 
raipply  Co.  V.  Baltimore,  100  Md.  188.  was  encountered,  rendering  additional 
^fhere  a  contractor  expressly  agrees  in  work  necessary  in  digging  a  trench. 
lie  contract  to  take  all  risk  from  the  in-  Held,  that  the  contractor  could  not 
lux  of  water  into  the  work,  he  cannot  recover  under  the  extra  work  provi- 
sion additional  remuneration  because  sion,  the  city  having  ordered  and  re- 
\k»  work  proved  to  be  greater  than  he  quested  no  addition  or  change  on  the 
inticij^teid.  Bumham  v.  Milwaukee,  work.  Gartner  v.  Detroit,  131  Mich.  21. 
100   Wis.   55.     Where  a  sewer  con-  Where  an  advertisement  for  proposals 
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ment  or  fixed  by  an  engineer,  is  limited  by  the  svhject  matter  of  the 
contract  to  such  proportionally  small  amounts  of  extra  work  as  maT 
become  necessary  to  the  completion  of  the  undertaking  coDtem- 
plated  by  the  parties  when  the  contract  was  made ;  and  work  which 
does  not  fall  within  this  limitation  is  new  and  different  from  that 
covered  by  the  agreement,  and  the  contractor  may  recover  the  reason- 
able value  thereof  notwithstanding  the  contract'  The  customan' 
provisions  in  such  contracts  that  the  corporation  or  its  engineer  mar 
make  any  necessary  or  desirable  alterations  in  the  work,  and  that 

for  the  construction  of  a  sewer  con-  that  the  buildings  would  not  be  the 
tained  estimates  of  the  amount  of  same  contracted  for;  if  it  could  be. 
excavation  at  various  deptlis,  but  ex-  then  a  public  letting  in  such  a  CMe 
pressly  stated  that  these  estimates  would  not  be  a  useful  and  might  be  id 
were  to  be  considered  as  approximate  idle  ceremony.  Under  such  a  reservi- 
only,  and  the  bidder  offered  to  do  tion  could  a  building  planned  for  five 
excavation  at  a  given  price  according  stories  be  reduced  to  two?  Could  t 
to  the  various  depths,  an  alteration  of  stone  building  let  to  a  stone  mason  be 
the  contract  by  lowering  the  grade  of  changed  to  wood  or  brick?  Could  the 
the  sewer  so  as  to  increase  the  amount  five  connecting  wards  be  reduced  to 
of  work  was  not  such  a  radical  depar-  two  or  three  or  four?  We  are  dear 
ture  as  to  entitle  the  contractor  to  extra  that  authority  for  such  extenflve 
compensation  outside  of  the  contract  changes  could  not  be  found  in  ndi 
pricet  there  being  no  excavation  below  langua^.  ...  It  is  difficult,  probab^ 
:i  depth  for  whicli  prices  were  pro-  impossible,  to  draw  in  advance  t 
\'ided  for  by  the  advertisement.  Allen  precise  line  between  what  is  autbofiied 
r.  Melrose,  184  Mass.  1.  by  such  a  reservation  and  what  is  noL 

*  Wood  V.  Ft.  Wayne,  119  U.  S.  It  authorises  such  chaogea  aa  frequeirtly 
312:  Salt  Lake  City  v.  Smith,  104  Fed.  occur  in  the  process  of  construcCinK 
Rep.  457 ;  Cliicago  &  G.  E.  R.  Co.  v.  buildings,  in  matters  of  taste,  arruge- 
Vosburgh.  45  111.  311;  Cook  County  v.  ments,  and  details;  but  it  does  nd 
Harms,  lOS  111.  151,  158;  Chicago  v.  authorize  a  change  in  the  aemrd 
Sexton,  115  111.  230;  Elgin  v.  Joslyn,  character  of  the  buuding.  If  it  doeiri 
136  III.  525;  Chicago  v.  McKechney,  contract  carefully  entered  into  eodd 
205  III.  372,  rev'g  91  III.  App.  442.  be  mainly  if  not  entirely  frustnted." 
Roemheld  r.  Cliicago.  231  III.  467;  The  disUncHon  between'' extra  wmk' 
Smith  V.  Chicago  Sanitary  District,  and  "additional  work"  is  that  tte 
108  III.  \pp.  69;  Stubbings  Co.  v.  former  is  work  arising  outnde  and  ca- 
World's  Col.  Ex.  Co.,  110  111.  App.  210;  tirely  independent  of  the  contract  aod 
O'Neill  V.  Milwaukee.  121  Wis.  32.  b  something  not  required  in  its  pe^ 

In  McMaster  v.  State.  108  N.  Y.  formance,  while  the  latter  is  mmt- 
542,  551.  Earl,  J.,  speaking  of  a  thing  necessarily  required  in  the  pe^ 
reserved  poicer  on  the  part  of  the  State  formance  of  the  contract  and  witboOi 
to  make  changes  in  a  contract  for  the  which  it  cannot  be  carried  out.  fSTw* 
const  motion  of  certain  asvlum  build-  a  contract  pn^ides  that  the  inspector 
ings,  said,  "What  change  cfid  the  State  may  order  an  addition  to  the  workn 
reserve  the  right  to  make?  It  certainly  laid  down  in  the  specification  at  aaf 
liad  no  right  to  omit  entirely  the  con-  time,  a  fair  allowance  to  be  mt« 
struction  of  all  or  any  of  the  buildings,  therefor,  and  that  no  extra  work  ilal 
The  asylum  buildings  referre*!  to  in  the  be  allowed  unless  the  same  is  done 
contract  wore  the  central  or  adminis-  upon  the  written  order  of  the  inspertw, 
tration  buildinc:,  the  five  connecting  it  is  not  necessary  in  order  to  fot*^ 
wards  on  each  side,  and  the  out-biiild-  the  contractor  to  recover  for  additkw 
in^s.  These  were  all  to  be  built.  The  work  ordered  by  the  inspector  tfaft 
size  and  heisrlit  of  them  were  fixed  and  such  order  should  have  been  livcB  n 
the  material  to  be  put  in  the  walls  was  writing.  Shields  v.  New  York,  tt 
determined.  The  general  character  of  N.  Y.  App.  Div.  502. 
the  buildings  could  not  be  clianeed  so 
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ihe  contractors  shall  receive  the  contract  price  or  a  price  fixed  by 
the  engineer  for  the  work  or  materials  required  by  the  alteration/ 
18  limited  in  the  same  way,  by  the  intention  of  the  parties  when  the 
contract  was  made,  to  such  modifications  of  the  work  described  in 
the  contract  as  do  not  radically  change  its  nature  or  its  cost.^  Material 
quantities  of  work  required  by  such  alteration,  that  are  substantially 
variant  in  character  and  cost  from  that  contemplated  by  the  parties 
when  they  made  their  agreement,  constitute  new  and  different  work, 
not  governed  by  the  agreement,  for  which  the  contractors  may  re- 
cover the  reasonable  value.- 

Not  only  must  the  claim  for  compensation  for  extra  work  be  con- 
sistent with  the  terms  of  the  contract,  but  the  stcUiUe  pursuant  to 
which  the  improvement  is  made  must  not  cojiiain  provisions  which 
prohibit  the  imposition  of  additional  expense  upon  the  city.*  A 
compliance  with  provisions  of  the  contract  limiting  the  time  within 
which  claims  for  extra  work  shall  be  asserted  is  also  essential  to  a 
recovery  therefor.*    The  extra  work  must  also  have  been  done  at 

•  Salt  Lake  City  v.  Smith,  104  Fed.  *  Johnson  v.  Albany,  86  N.  Y.  App. 
Rep.  457.  Div.  567.     Capital  aty  Brick  &  Pipe 

*  fialt  Lake  City  v.  Smith,  104  Fed.  Co.  v.  Des  Moines,  136  Iowa,  243;  113 
Rep.  457.  The  term  "extra  work"  as  N.  W.  Rep.  835.  Where  there  is  a 
uaed  in  a  contract  construed  to  include  provbion  in  a  contract  calling  for  de- 
all  work  caused  by  change  of  plan,  livcry  to  the  Board  of  Public  Works 
People  V,  Snedeker,  106  N.  Y.  App.  of  a  written  staternent  of  extra  work  and 
Div.  89,  afifd  182  N.  Y.  558.  materials^  it  must  be  complied  with, 

■  A  contract  was  made  for  the  con-  and  the  contractor  cannot,  after  hav- 
simction  of  a  portion  of  the  Croton  ing  monthly  bills  for  extras  paid,  pre- 
Aqueduct.  The  statute  authorizing  the  sent  a  final  bill  including  extras  for 
improvement,  after  providing  for  the  work  already  settled  for.  Burnham  v. 
direction  and  supervision  of  the  work  Milwaukee,  100  Wis.  55.  A  contract 
by  the  engineer  and  other  subordinates  may  provide  for  the  arbitration  of  the 
of  the  department  of  public  works,  contractor's  claim  for  extras  by  the 
provided  mat  in  no  event  should  the  Board  of  Public  Worlcs  or  other  public 
city  be  held  in  any  action  brought  under  board,  and  in  such  a  case  their  findinjg 
any  contract  inade  pursuant  to  the  upon  the  matter  submitted  to  them  is 
gtatute  to  any  greater  or  other  liability  final.  Burnham  v.  Milwaukee,  100  Wis. 
than  that  expressed  in  the  contract.  55.  Stipulations  in  contracts  with 
The  contractor  claimed  to  recover  municipai  corporations  that  all  ques- 
damages  for  extra  work  done  caused  by  tions  which  may  arise  between  the 
erroneous  ^rade  lines,  &c.,  given  them  corporation  and  the  contractor  in 
by  the  engineer.  It  was  held  that  the  reference  to  the  agreement  and  the 
aetioD,  so  far  as  it  sought  to  recover  specifications,  or  the  performance  or 
ittdi  extra  cost,  was  an  action  under  non-performance  of  the  work  to  which 
the  eontract  within  the  meaning  of  the  they  relate,  shall  he  referred  to  the  en- 
■taiiite;  ^uU  a  recovery  for  sv^  extra  gineer,  and  that  his  decision  shall  be 
eoat  was  prohibited;  that  the  statute  final  and  conclusive  upon  both  par- 
eoptemplated  a  liability  on  the  part  of  ties,  do  not  give  the  engineer  juris- 
the  dty  to  be  specifically  set  forth  in  diction  to  determine  that  work  which 
the  contract;  and  that  beyond  its  is  not  done  under  the  contract  or 
terms  there  could  be  no  iiabilitv.  specifications  and  which  is  not  gov- 
O'Brien  V.  Mayor,  Ac.  of  New  York,  emed  by  them,  was  performed  under 
139  N.  Y.  543.  See  also  O'Rourke  v.  the  agreement,  and  b  controlled  by  it, 
Fldladelphia,  211  Pa.  79.  and  his  decision  to  that  effect  is  not 


1230  MX7NICIPAL  CORPORATIONS  §813 

the  request  of  an  ofScer  of  the  municipal  corporation  who  has  au- 
thority  to  order  and  direct  it  to  be  performed.  If  performed  \iithout 
the  request  of  the  municipality,  acting  through  an  authorized  agent 
or  officer,  there  can  be  no  recover\'  therefore  If  the  contract  re- 
quires  that  extra  work  shall  only  be  done  pursuant  to  an  order  in 
writing  given  by  a  designated  official,  no  compensation  can  be  re- 
covered for  extra  work  done  without  such  order.' 

conclusive  upon  the  parties.  Salt  Lake  should  be  done  according  to  certain 
City  V.  Smith,  104  ted.  Rep.  457.  plans  and  specifications;    that  a  cer- 

*■  Griffith  Co.  v.  Los  Angeles  (Cal.),  tain  committee,  or  the  architect,  migfat 
.54  Pac.  Rep.  383;  West  Chicago  Park  direct  in  writing  any  de>natioDs  thne- 
Com'rs  V.  Kiucade,  64  111.  App.  113;  from,  in  wliich  case  such  sums  of  money 
O'Hara  V.  New  Orleans,  30  La.  An.  152;  should  be  added  to  or  deducted  from 
Boston  Kl.  Co.  v,  Cambridge,  163  Mass.  the  agreed  price  as  the  rairties  should 
64;  Wormstead  V.  Lynn,  184  Mass.  425;  judge  the  mcrease  or  uiminution  to 
Leathers  v,  Springneld,  65  Mo.  504 ;  be  worth,  and  that  no  alterations  shouU 
Bonesteel  v.  Mayor,  &c.  of  New  York,  be  paid  for  unless  directed  in  writiojE- 
22  N.  Y.  162 ;  People  v.  Snedcker,  1*06  In  excavating,  the  soil  was  found  Iqr 
N.  Y.  App.  Div.  89.  aff'd  182N.  Y.  558;  the  architect  to  require  piles  to  be 
Haeue  V.  Philadelphia,  48  Pa.  527;  driven  to  secure  a  firm  foundation; 
Addis  V.  Pittsburgh,  85  Pa.  389.  A  whereupon  he  furnished  piUng  plan, 
contract  for  regulating  and  grading  a  directed  S.  to  do  the  work,  and  onI|r 
street  pro\ided  that  the  city  surveyor  promised  him  that  he  should  be  paid 
would  at  the  request  of  the  contractor  tor  it.  Held,  tliat  the  city  was  not  bowd 
designate  and  nx  the  grades  for  the  by  the  architect's  oral  promise,  Stuirt 
contractor's  guidance,  but  that  the  v.  Cambridge,  125  Mass.  102.  The  on- 
city  should  not  be  liable  for  any  errors  thority  of  the  officer  to  order  and  reipiei 
of  the  surveyor  in  giving  such  grades  that  extra  work  may  be  performed  miy 
and  the  sun'eyor  should  be  considered  be  founded  upon  an  authority  fran 
as  the  agent  of  the  contractor  there-  the  municipal  corporation  authoriiiii| 
for.  The  contract  specifically  required  the  oflBcer  to  make  the  contract  tM 
that  the  work  should  be  completed  in  a  provision  of  the  contract  that  the 
confonnity  with  the  profile  furnished  work  should  be  done  under  his  (fiiw- 
bjr  the  city.  The  surveyor  made  tion.  Messenger  v.  Buffalo.  21  X.  Y. 
mistakes  in  furnishing  grades  to  the  196.  See  also  Brady  r.  Mayor,  Ac.  of 
contractor.  ITpon  discovery  of  the  New  York,  132  N.  V.  415:'  Dwyer  r. 
mistakes  the  contractor  notified  the  su-  Mayor.  &c.  of  New  York,  77  N.  Y.  .\pp. 
perintcndent  of  street  improvement  of  Div.  224.  The  acceptance  and  twf  o/o 
them,  and  proceeded  only  after  the  6uiWiny  by  a  city  do  not  bind  it  to  py 
pasitive  direction  of  the  superintendent  for  extra  or  unauthorized  work  <fo» 
to  conform  the  avenue  to  the  grades  upon  it,  thougli  the  same  is  berefimL 
given.  As  a  consequence  the  con-  Tne  city  could  not  reject  and  rkffiK 
tractor  was  obliged  to  excavate  a  to  use  the  building  on  this  ground.  9sA 
KH'riter  amount  of  rock  than  was  re-  it  was  not  bound  to  t^ke  out  such  extra 
•  juired  by  the  contract  and  then  com-  or  unauthorized  work.  Boston  EL  L 
ix)lled  to  fill  in  the  excavation  so  as  to  Co.  v.  Cambridge,  163  Mass.  61. 
conform  t!ie  grade  to  the  specifications.  '  Griffith  Co.  v.  Los  Angeles  (CbLK 
It  was  held  tliat  the  contract  controlled  54  Pac.  Rep.  383;  Duluth  v.  McDod- 
thoohlisntionoftlie  contractor  and  that  nell,  61  Minn.  288;  King  v.  Duhttbt 
tlin  <lirer*tion  of  the  superintendent  of  78  Minn.  155;  s.  c.  81  Minn.  IS! 
streets  was  a  material  modification  of  the  McLaughlin  r.  Bayonne,  75  N.  J.  L 
roji tract  which  h(*  had  no  power  tn  make  m  106;  66  Atl.  Rep.  1070;  JohiMD  r. 
the  absence  of  an  express  authorization  Albany,  86  N.  V.  App.  Div.  Sff; 
by  tlie  city,  and  that  ^e  contractor  McManus  r.  Philadelphia,  201  Fk  619; 
could  not  recover  as  for  extra  u^ork.  Watterson  v.  NashNntle.  106  TeML  4HX 
Becker  r.  New  York.  176  N.  Y.  441.         See  also  Campbell  v.  TAbL  of  Cohmbfc 

A  contract  by  S.  to  erect  a  building    117  U.  S.  615. 
for  a    city   stipulated   that  the   work        But  the  proxision  in  a  oontnct  tW 


§813  contracts:  extra  work  1231 

A  provision  in  the  contract  that  work  shall  be  done  to  the  satis- 
faction of  the  city  officials  under  whose  direction  it  is  to  be  per- 
formed, and  that  work  not  done  to  their  satisfaction  shall  be  made 
good  by  the  contractor,  does  7iot  justify  the  city  officials  in  acting 
arbitrarily f  or  improperly  exercising  the  power  conferred  upon 
them  by  the  contract.  If  these  powers  are  exercised  arbitrarily,  or 
improperly,  the  contractor  ha^  either  of  two  remedies.  He  may  stop 
work  upon  receiving  an  order  to  remove  a  portion  of  his  work  and 
to  do  it  over  again,  and  stand  upon  his  contention  that  the  work  is 
properly  done,  and  bring  an  action  to  recover  for  labor  and  materials 
furnished  and  performed,  under  the  contract  and  for  the  loss  of  his 
prospective  profits;  ^  or  he  may  do  the  work  over  as  required  and 
sue  to  recover  damages  on  the  ground  that  he  has  been  unlawfully 
compelled  to  do  the  work  a  second  time.^  But  if  he  follows  this 
course,  he  must  make  his  position  clear  and  assert  his  right  to  extra 
compensation  before  complying  with  the  directions  of  the  officer. 
He  will  not  be  permitted  apparently  to  accept  the  decision  of  the 
officer  as  correct,  proceed  to  do  the  work  in  compliance  therewith, 
and  assert  his  claim  to  additional  compensation  for  the  first  time 
after  the  work  is  completed.' 

An  action  to  recover  for  the  cost  of  doing  the  work  over  is  not 
an  action,  to  recover  extra  compensation  under  the  contract,  but 
18  an  action  to  recover  damages  for  breach  of  the  contract  and 
does  not  come  within  the  provisions  of  the  contract  requiring 
the  production  of  a  certificate  of  performance  as  a  condition  to 
the  right  to  recover.*  The  contractor  is  entitled  to  recover  for  extra 
work  performed,  when  it  is  of  an  entirely  different  character  from 
that  contracted  for  by  the  contract,  and  is  not  merely  a  change  in 
the  details  thereof  contemplated  to  be  made  for  the  city  at  its 
discretion  according  to  the  reasonable  value  and  amount  of  work 
performed,  and  b  not  confined  to  the  compensation  provided  for 

the  contractor  8haU  have  no  claim  for  or  payment  of  part  of  the  price.    Abells 

extra  work  unless  the  same  was  a^^reed  v.  Syracuse,  7  N.  Y.  App.  Div.  501. 
upon  between  the  parties  in  wnting,        *  Smith  v.  Wetmore,  167  N.  Y.  234 ; 

will  not  prevent  him  from  recovering  Gearty  v.  Mayor,  &c.  of  New  York,  171 

for  woric  done  pursuant  to  the  direc-  N.  Y.  61;  Roehm  v.  Horst,  178  U.  S.  1. 
faons   of  the  architect  of  the  board,        '  Gearty  v.  Mayor,  <fec.  of  New  York, 

entirely  outside  of  the  contract,  and  171  N.  Y.  61;  I^entilhon  v.  New  York, 

to  which  the  contract  provision  could  102  N.  Y.  App.  Div.  548,  aff'd  185  N.  Y. 

not    have    been    intended    to    apply.  549;    O'Neill  v.  Milwaukee,  121  Wis. 

Dwyer  v.  New  York,  77  N.  Y.  App.  32. 

Div.  224.     The  provision  reauiring  a        •  Bowe   v.    United  States,  42  Fed. 

wrtUen  order  may  be  waivea,  and  a  Rep.  761. 

verbal    order  of  the   city   authorities        *  Gearty    v.    Mayor,    &c.    of   New 

may  be  ratified  after  the  execution  of  York,  171  N.  Y.  61. 
tbe  work  by  a  certificate  in  writing, 
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general  work   of.  the   same   character  by  his  contract  with  the 
municipality.* 

§814  (471).  Gontracts  of  Suretyship.  —  A  municipal  corpora- 
tion cannot,  without  legislative  authorityy  become  surety  for  another 
corporation  or  an  individual ;  cannot  guarantee  the  bonds  or  obliga- 
tions of  another,  or  make  accommodation  indorsements.  Such  an 
authority  cannot  be  implied  or  deduced  from  the  general  and  usual 
powers  conferred  upon  such  corporations.  Although  such  a  corpo- 
ration may  have  power  directly  to  accomplish  a  certain  object,  and 
itself  expend  its  revenues  or  money  therefor,  yet  this  does  not  give 
or  include  the  power  to  lend  its  credit  to  another  who  may  be  em- 
powered to  effect  the  same  object.'  Expending  money  by  a  dtj 
council,  as  agents  or  administrators  of  their  constituents,  is  a  vaj 
different  thing  from  binding  their  constituents  by  a  contract  d 
suretyship,  —  "a  contract  which  carries  with  it  a  lesion  by  its  tot 
nature.''  Thus,  the  indorsement  of  the  bonds  of  a  street  railroad 
company  in  a  city,  by  the  city  authorities,  is  not  within  the  ordinaij 
administrative  powers  of  the  corporation,  and  requires  express 
legislative  grant.* 

*  Henderson  Bridge  Co.  v.  McGrath,  contracts   of  suretyship   is  shown  ii 

134  U.  S.  260;  Chicago  v.  McKechney,  the  masterly  and  exhaustive  opinioa 

91  111.  App.  442;    Elgin  v.  Joslyn,  136  delivered  by  Eustes,  C.  J.     See  abo 

111.  525 ;    Mulholland  v.  Mayor,  &c.  of  Blake  v.  Mayor,  &c.  of  Macon,  &  Gt. 

New  York,  113  N.  Y.  631.    In  lUinais,  172.     In  this  case  McCay,  J.,  hji: 

where  extra  work  and  material  of  a  "The  objects  of  a  municipal  corpoi- 

different  character  from  those  specified  tion  are,  in  the  main,  the  presenntioB 

in  the  original  contract  are  furnished,  of  order,  and  the  doing  <h  siKh  uU 

the  rules  named  in  the  contract  will  for  the  public  good  as  cannot  well  be 

not  apply,  and  the  contractor  will  be  done  by  private  enterprise.    But  hoe 

entitled  to  recover  for  the  same  ac-  is  a  pnvate  enterprise;    and  it  is  ■- 

cording  to  the  value  fixe<l  by  the  evi-  sistea  that  it  is  within  the  scope  d 

dence.      Chicago    v.    McKcchney,    91  municipal  power,  not  to  build  a  stnet 

111.  App.  442;  s.  c.  205  111.  372;   Elgin  road,  but  to  aid,  by  a  donation  cf  the 

r.  Joslyn.  136  111.  525.  credit  of  the  citv,  a  private  oorpcxate 

^  Text  cited  and  approved ;  Lynch-  to  build  it,  and  to  take  the  prafili  d 

burg  &  R.  St.  Ry.  Co.  v.  Dameron,  95  it.    We  do  not  think  tbds  is  within  tte 

Va.  545.  ordinary  scope  of  municipal  autboritj* 

'  Louisiana  State  Bank  v.  Orleans  nor  can  any  authorities,  as  we  beCevCr 

Navigation  Co.,  3  I^.  An.  294.    In  this  be  found  carrying  the  objects  of  a  eo^ 

case   the    municipal    corporation    was  poration  that  far.     We  are  deartM 

sought  to  be  made  liable  upon  its  guar-  the    proposed    indorsement  •  is   d^t 

antce  of  bonds  issued  by  the  Naviga-  vires. 

tion   Company,   which  the   m.<iyor,   in        A  municipal  coipor&tion  has  no  ii^ 

the    name    of    the    mimicipaUty,  was  plied  power  to  lend  its  credit  or  mb 

authorized,   by  certain   resolutions  of  accommodation  paper  for  the  beaift 

tlie  council,  to  indorse.     It  was  held  of  citisens,  to  enable  them  to  eae^ 

that  the  council  transcended  its  powers,  private    enterprises.      dark    v.   Db* 

and  the  ecuarantee  did  not  impose  any  Moines,  19  Iowa,  199;    1  Panoiit  K* 

legal  oblifration  upon  the  municipality.  &  B.  166;  Smead  v.  Indiani^wliB,  P- 4^ 

Tlip    di.sability    of   such   corporations,  C.  R.  Co.,  11  Ind.  1(M. 
without  express  power,  to  enter  into        The  power  to  borrow  moiMf  for  Sif 
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§  815  (472/.  Authorised  Oontracts;  Bights  and  Liabilities.---  But 
with  respect  to  atUhorized  contracts  a  municipal  corponition  has  the 
same  rights  and  remedies,  and  is  bound  thereby,  and  may  be  sued 
thereon  in  the  same  manner  as  individuals/  Thus,  if  such  a  cor- 
poration, duly  empowered,  enters  into  a  partnership  relation  with 
private  individuab  with  respect  to  the  profits  to  be  derived  from  a 
market-house,  its  rights,  especially  as  regards  the  copartners  and  the 
financial  administration  of  the  partnership  property,  are  not  different 
from  those  of  an  ordinary  partner.' 

Eublic  purpose  does  not  authorize  the  or  suretyship  and  therefore  not  in  con- 
Mkn  of  the  credit  of  tlie  city.  Cliam-  travention  of  the  statute.  Albany  v. 
berlain  v.  Buriington,  19  Iowa,  395;  Cameron  &  Barkley  C!o.,  121  Ga.  794. 
ctmlra,  Rogers  v.  Burlington,  3  Wall.  In  Vaughtman  v.  Waterloo,  14  Ind. 
654,  four  judges  dissenting.  Rogers  App.  649,  the  court  held  tliat  a  muni- 
«.  Burlington  overruled  in  Brenham  cipal  corporation  was  not  liable  for 
V.  German  Am.  Bank,  144  U.  S.  173.  the  acts  of  a  police  officer  in  making 
Index,  Borrowing  Money,  in  Dutton  an  arrest  of  a  person  charged  with  a 
9.  Aurora,  114  III.  138,  Schol fields  J.,  violation  of  an  ordinance.  The  court 
said:  "Having  power  to  borrow  money,  doubted  whether  a  case  could  arise 
the  power  to  issue  bonds  therefor  re-  where  a  municipal  corporation  could 
•ults  as  a  necessaiy  incident.''  Ante,  be  held  liable  to  a  public  officer  upon 
{  278.  And  see  Meyer  v.  Muscatine,  an  agreement  on  its  part  to  indemnify 
1  Wall.  384.  The  author  can  but  think  such  officer  for  loss  which  was  the 
that  power  to  a  corporation  to  borrow  result  of  the  performance  of  his  duties. 
money  should  not  be  construed  to  give  The  dutjr  being  imposed  by  law,  the 
the  power  to  loan  its  credit^  but  only  law  requires  the  officer  to  perform  it 
to  tK>rrow  monev  for  legitimate  and  without  being  indemnified,  and  the 
proper  municipal  objects,  as  shown  municipal  corporation  has  no  right  or 
oy  the  charter  or  constituent  act  of  power  to  agree  to  indemnify  an  officer 
the  corporation.  See  Payne  v.  Brecon,  for  the  performance  of  his  duty.  Index, 
3  Hurl.  &  Nor.  572 ;  orite,  §  278;  Bate-  Indemnification  of  Officers;  Offi^x  and 
man  v.  Mid- Wales  Railway  C!o.,  Law  Officer. 

Rep.  1  C.  P.  C.  510.  Power  to  guar-  *  Corporations  may  make  contracts 
antee  payment  of  authorized  contracts,  within  the  powers  expressly  granted 
M^nphia  v.  Brown,  20  Wall.  289.  If  by  tlie  acts  of  tlieir  creation  and  the 
city  pays  its  unauthorized  guarantee,  it  implied  powers  incidental  and  neces- 
18  subrogated  to  the  rights  and  lien  of  sary  to  the  execution  of  such  expressed 
the  creditor.  Supra,  §  792,  note.  Pn-  powers  and  the  performance  of  the 
vste  corporations  cannot  without  Icgis-  duties  enjoined  upon  them.  For  these 
lative  sanction  guarantee  obligations  purposes  it  will  be  boimd  to  perform 
which  are  beyond  the  scope  of  their  them  the  same  as  individuals.  Hight 
chartered  powers.  Davis  v.  Old  Colony  v.  Monroe  Co.,  68  Ind.  576;  iSeibrecht 
R.  R.  Co.,  131  Mass.  258.  Morawetz  v.  New  Orleans,  12  La.  An.  491;  Strauss 
on  Corp.  (2d  ed.)  423.  Verbal  promise  v.  Eagle  Ins.  Co.,  5  Ohio  St.  59;  Doug- 
bf  mayor  to  pay  for  lumber  furnished  lass  v.  Virginia  City,  5  Nev.  147;  Hay- 
to  contractor  with  city  held  invalid  ward  v.  Davidson,  41  Ind.  212;  McCabe 
under  statute  of  frauds.  Willoughby  v.  Fountain  Co.,  46  Ind.  380;  Burnett 
V.  Florence,  51  8.  Car.  462.  An  agree-  v.  Abbott,  51  Ind.  254 ;  Gordon  v.  Dcar- 
ment  by  a  city  whereby,  in  order  to  bom  Co.,  52  Ind.  322;  Jackson  Co.  tv 
obtain  materials  necessary  to  its  con-  Applewhite,  62  Ind.  464;  Jennings 
timctor  for  the  completion  of  his  con-  Co.  v.  Verbarg,  63  Ind.  107;  Indian- 
tntt,  it  agreed  to  pay  to  a  dealer  for  apolis  v.  Indianapolis  Gas  Co.,  66  Ind. 
mstmals  furmshed  to  the  contractor  396,  citing  and  approving  text, 
a  portion  of  the  amount  which  w^ould  '  New  Orieans  v.  GuUIotte.  12  La. 
be  due  to  him  on  the  completion  of  his  An.  818.  In  New  Orleans  v.  St.  Louis 
eontract.notto  exceed  a  certain  amount  Church,  11  La.  An.  244,  it  was  con- 
hela  not  to  be  a  contract  of  guarantee  tended  by  the  counsel  for  the  city  that 
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§  816  (473).  Power  to  Oontract  illustrated. —  A  city  incorporated 
under  the  general  law  of  Indiana  h4zs  power,  with  respect  to  the  light- 
ing of  its  streets  and  public  buildings,  &c.,  to  contract  with  a  gas 
company  on  that  subject,  and  may  exercise  such  power  within  the 
limits  of  its  franchise  according  to  its  own  dis  retion.  Such  a  oon- 
tract, when  made,  must  be  regarded  as  made  by  such  city  in  tlie 
exercise  of  its  power  to  contract  and  not  in  its  power  to  legislate, 
although  the  power  to  make  the  contract  be  authorized  by  an  ordi- 
nance. And  when,  by  the  terms  of  such  contract,  the  city  b  not 
restricted  from  the  legitimate  exercise  of  its  public  power  touching 
the  subject  matter  thereof,  but  expressly  reserves  its  administrative 
authority  to  keep  the  posts,  lamps,  and  burners  in  good  repair  if 
the  company  should  fail  to  do  so,  and  also  reserves  the  ri^t  to  test 
the  quality  of  the  gas  furnished  by  said  company,  and  the  capadtr 
of  the  burners  at  all  times,  and  is  not  restricted  from  extending  its 
streets,  establishing  an  additional  number  of  lamps,  obtaining  gas 
from  other  sources,  or  establishing  its  own  gas-works  as  the  public 
interests  may  require,  such  contract,  not  being  a  restriction  upon  its 
legislative  power  nor  fraudulent  nor  against  public  policy,  is  valid 
and  binding  upon  such  city,  and  may  be  enforced  in  the  same  man- 
ner as  the  contract  of  a  person  or  business  corporation,  and  cannot 
be  repealed,  impaired,  or  changed  by  the  city,  by  ordinance,  or 
otherwise.^ 

§  817  (474).  Same  Subject.  —  So  where  a  municipal  corpora- 
tion, acting  within  the  scope  of  its  powers,  in  order  to  secure  the  ene- 
tion  of  gas-works,  passed  an  ordinance  whereby  the  gas-works  and 
their  income  were  placed  in  the  hands  of  trustees  for  the  benefit  of 
those  who  loaned  money  to  execute  the  undertaking,  such  ordinanet 
is  a  contract,  and  cannot  be  violated  by  the  city,  althouj^  it  may 
deem  it  for  the  interest  of  its  citizens  to  do  so ;  nor  is  it  in  the  poivcr 
of  the  legislature  to  authorize  its  violation.' 

even  if  certain  resolutions,  in  favor  of  is  ''the  very  opposite  of  a  lecQgnitioB 

the  defendants,  allo^in^  them  to  es-  of  a  right  to  viouite  the  contnct"  P» 

tablish    a    cemetery    within   the    city,  Buchanan,  J. 

amounted  to  a  contract,  and  though  *  Indiaiiapolia  v.   Indianapolii  Gm 

their   repeal   be   not  justified   by  the  Co.,66Ind.396;  Valparaiflo v.  Gardner, 

facts,  and  be  a  violation  of  the  con-  97  Ind.  1. 

tract  by  the  city,  yet  that  the  latter  *  Western  Savings  Fund  Sodetgr  »• 

has  the  power  to  \iolate  its  contracts,  Philadelphia,  31  Pa.  St.  175;  Sum*- 

and  the   defendants   have   no  redress  Same,   31   Pa.   St.    185;    Indiaoipob 

except  in  an  action  for  damages.    But  v.  Indianapolis  Gas  Co.,  66  Ind.  SWr 

this  doctrine  was  rejected  by  the  court,  citing  and  approving  text;  ante,  cfai|^ 

wliich  declared  it  to  be  as  *' unsound  as  iv.  {  113. 
it  is  novel,"  since  a  liability  for  damages 


^  S20  MODIFICATION   OF   CONTRACTS  1235 

§  818  (475).  Same  Subject.  —  So  where  the  mayor  and  council 
have,  by  the  charter,  power  to  make,  in  their  corporate  capacity, 
all  such  contracts  as  they  may  deem  necessary  for  the  welfare  of 
the  corporation,  they  may  contract  to  sell  stock'  owned  by  the  city  in 
a  private  corporation,  to  enable  the  city  to  pay  its  debts;  and  the 
discretionary  power  with  which  the  mayor  and  council  are  invested 
cannot,  when  bona  fide  exercised,  be  controlled  by  a  court  of  equity 
at  the  instance  of  property  owners  and  taxpayers.^ 

§  819  (476).  Same  Subject.  —  Power  to  a  city  corporation  to 
pave  streets  at  the  expense  of  the  owners  and  recover  the  amount 
from  them  if  they  fail  themselves  to  pay  when  required  by  ordi- 
nance, gives  the  corporation  the  power  to  purchase  paving  Tnaterials 
and  incur  a  debt  for  that  purpose ;  and  in  a  suit  by  the  vendor  of 
such  materials  against  the  corporation,  it  is  no  defence  that  the 
council  had  not  passed  an  ordinance  before  they  purchased  the 
materials,  requiring  the  owners  to  pave:  this  is  a  matter  to  which 
a  creditor  is  not  bound  to  look.  The  question  would  be  different 
if  the  city  had  sought  to  make  the  lot-owner  liable  for  the  cost  of 
paving;  in  such  case  it  must  show  a  strict  compliance  with  the  re- 
quirements of  its  charter.' 

§  820  (451).  Modification  ol  Oontracts.  —  A  city  or  other  muni- 
cipal corporation  having  the  power  to  make  a  contract  can  deal  with 
the  contract  in  the  same  manner  as  if  it  were  a  natural  person,  and 
may,  in  the  absence  of  a  statutory  limitation  upon  its  powers,  or 
conformably  with  such  limitation,  change,  modify  it,  or  cancel 
it  in  the  same  manner  as  it  might  originally  contract.'    But  the 

^  Semmes  v.  Columbus,  19  Ga.  471;  having  found  quicksand  which  unduly 
followed  and  text  approved,  Shannon  increased  the  expense  of  construction, 
V.  (ySoyle,  51  Ind.  565;  Athens  v,  stopped  work  on  the  sewer  and  peti- 
Camak,  75  Ga.  429;  Adams  v.  Rome,  tioned  the  common  council  to  increase 
59  Ga.  765;  ante^  §  242;  post,  chapter  the  contract  price  for  building  the 
on  Corporate  Property,  $991;  post,  same  to  indemnify  him  for  the  loss 
-diap.  xxvi.;  Busht;.  Carbondale,  78  111.  which  he  would  sustain  by  the  reason 
74;  Cox  V.  Jones,  73  N .  H.  504,  citing  of  the  existence  of  the  quicksand,  if 
text.  he   should   go   on   and   complete  the 

*  Bigelow  V,  Perth  Amboy,  25  N.  sewer  for  the  contract  price.  There- 
J.  L.  297;  post,  chap,  xxviii.;  supra,  upon  the  common  council  determined 
fj  777,  782,  783.  to  allow  him  an  additional  sum.     It 

»  Doland  v.  Clark,  143  Cal.  176;  was  held  that  this  modification  of  the 
Heech  v,  Buffalo,  29  N.  Y.  198 ;  Moore  contract  was  within  the  power  of  the 
r.  Albany,  98  N.  Y.  396;  Voi^ht  v.  common  council,  Wright,  J.,  saying: 
Buffalo,  133  N.  Y.  463,  471;  Weston  ''HaWng  made  a  contract  for  the  con- 
r.  Syracuse,  158  N.  Y.  274.  rev'g  82  stmction  of  the  sewer  in  this  case  it 
Han,  67;  Fitzgerald  v.  Walker,  55  (the  city)  could  have  afterwards  can- 
Ark.  148,  154.  In  Meech  v.  Buffalo,  celled  or  modified  it  by  increasing  the 
29  N.  Y.   198,  a  contractor  for  a  sewer  contract  price.     In  short,  it  could  deal 
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modification  must  be  made  by  officers  of  the  mtmicipaliiy  having 
aiUharUy  to  act  in  that  respect.  If  the  oflScers  are  without  authority, 
the  modification  is  not  binding  on  the  municipality.*     But  the 

with  it  in  the  same  manner  as  if  it  statute.  The  determination  of  wkat 
were  a  natural  person.  ...  It  b  not  mcUeriaU  shall  be  used  in  paving  dredt 
pretended  that  the  defendant  might  is  a  legidative  function  oelongiDf  to 
not  have  released  Randolph  (the  con-  the  city  council  which  cannot  be  dde- 
tractor)  altogether  from  tiis  contract  eated  to  the  city  en^neer.  Kbg  H31 
notwithstanding  he  had  given  security  Brick  Mfg.  Co.  t?.  Hamilton^  51  Ma 
for   its   performance    or    rescinded    it   App.  120. 

and  entered  into  a  new  engagement        *  Smith  v.  Salt  Lake  Qty,  83  Fed 
to  secure  the  completion  of  the  work.    Rep.  784 ;   O'Hara  v.  New  Orieans,  3D 
So  the  city  could  agree  to  pay  an  ad-    La.  An.  152;   Bonesteel  v.  Mayor.  Ac. 
ditional  compensation  in  consideration   of  New  York,  22  N.  Y.  162;  Becker  f. 
that  he  would  go  on  and  complete  the   New  York,  176  N.  Y.  441,  445;  Hague 
sewer."      In    MaasachuseUs,    a    com-   v.  Philadelphia,  48  Pa.  527;  Chicago  f. 
mittee  chosen  by  a  town  to  erect  a   McKechney,  205  111.  372,  rev'g  91  ID. 
building  has  authority  to  change  the   App.  442.     Althoiigh  the  enginter  tad 
specifications  in  order  to  remedy  de-   his  assistants  are,  by  the  tenna  of  the 
fects  in  them  and  to  improve  them  in   contract,    given    authority   to  dizect 
minor  details   and   within   reasonable   the  contractor  in  the  performance  of 
limitations.      Shea     v.    Milford,     145   the  work,  that  does  not  ccnifer  upon 
Mass.   528.     A  committee  authorized   them  general  authority  to  modify  the 
by  the  city  council  to  provide  a  water  contract.      Lamson    v.    Marahall^  133 
supplv  and  having  power  to  contract   Mich.  250.    When  the  confltnictMn  of 
therefor,  has  the  same  power  to  make   a  sewer  should  have  been  orderBd  \ff 
changes  in  the  contract  that  it  has  to   the  city  council,  the  board  of  puboe 
enter  into  the  original  agreement.    But   works  was  required  to  advertise  for 
the  committee  must  be  called  together  proposals  to  execute  the  work  acoofd- 
and  act  as  a  body,  otherwise  its  action  ing  to  plans  and  si)ecificationa  and  wm 
in  attempting  to  modify  the  contract  authorized  to  contract  with  the  kmeit 
is  void.    Bui^  V.  Rockwell,  120  Iowa,    bidder.    The  city  charter  also  provided 
495.    The  city  councU  may  by  express   that  all  contracts  for  anv  puDfic  woik 
provision  inserted  in  the  contract,  dele-    should  be  approved  by  tne  council  ami 
gate  the  power  to  change  a  contract  to    that  all  contracts  shoulid  be  kt  to  the 
the  heacl  of  the  department  charged   lowest  responsible  bidder.    Hdd,  that 
with  the  execution  of  the  contract  so  the    board   of    ptdAic    works   kid  m 
lon^  as  the  changes  permitted  do  not   atithority  without   the  approval  of  fkf 
radically  change  the  general  character   council  to  make  any  subAmtial  dm§t 
of  the  work  and  concern  only  the  terms    in  the  terms  of  an  existing  sewer  eoo- 
of  construction,  although  without  such   tract;    and  that  the  contractor  oooU 
delegation  the  head  of  the  departinent   not  recover  for  a~  variation  from  the 
would  not  have  authority  to  enter  into   plan  of  the  work  made  by  the  dincCioB 
a  contract,  or  alter  or  change  the  same,   of  the  board  without  the  approval  of 
Filbert  V.  Piiiladelphia,   181   Pa.  530.    the  council.     Campau  v.  Detroit,  106 
If  the  original  contract  makes  provision   Mich.  414.     By  the  charter,  the  ^ 
for  changes  and  additions  to  or  dcduc-    council    determined     when    a    DobBr 
tions  from  the  work,  any  changes  made   building  should  be  erected.    The  ooaid 
pursuant  to  its  provisions  become  a   of  public  works  then  prepared  pto 
part    of   the    contract.      Sherman    v.   ana  specifications  and  submitted  Uhd* 
Connor    (Tex.  Civ.    App.),    72  S.  W.    with  an  estimate  of  the  cost,  to  tbt 
Rep.  238.    In  California  Improvement   council.    Bids  were  advertised  ft*  •" 
Co.  V.   Reynolds,  123  Cal.  88,  it  was   were    reported    by    the    board  ig 
held  tliat  a  contract  for  street  paving   recommendations  to  the  ooundL  aW 
which  n»er\'cd  to  the  superintendent   alone  had  authority  to  direct  the  eae** 
of  streets  tlie  power  to  determine  or   tion  of  a  contract.     Hdd,  that  ■  • 
vary  the   amount   of   material  to   be   contract  made  pursuant  to  muh  pij 
used  was  invalid,  because  made  upon    visions,   a  stipulation  Uud  in  <ai>  jr 
a  basis  whir>i   was  not  susceptible  to   alterations  a  fair  valuation  of  the  w* 
competitive  bidding  as  required  by  the  added  or  omitted  should  be  made  V 
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d  of  a  municipal  corporation  to  the  variation  or  modificaiion  of 
rdrad  need  not  necessarily  be  expressed  by  the  formal  action 
solution  of  the  common  council ;  it  may  be  implied  from  acts 
ing  to  the  contract  work  subsequent  to  the  date  of  the  contract;  * 
where  the  contract  is  made  by  ordinance  in  the  prescribed 
itory  mode,  it  can  only  be  repealed  or  annulled  in  the  same 
Qcr.*  If,  however,  under  the  legislation  referred  to  in  the  note, 
»ntract  for  a  street  improvement  to  be  assessed  against  the 
ter  be  made  with  reference  to  the  official  grade  as  previously 
,  and  thereafter,  but  before  completion  of  the  work,  the  local 
orities  having  control  over  the  grade  of  the  street  change  the 
e,  the  jurisdiction  to  make  the  improvemejii  which  had  been 
ired  under  the  resolution  fixing  the  original  grade  is  lost  by  the 
ge  of  the  official  grade  of  the  street,  and  the  contract  for  doing 
work  ceases  to  be  operative  as  against  the  abutter.  The  con- 
is  not  modified  to  meet  the  changed  circumstances.' 

oard  of  public  works  and  the  sum  under  an  implied  obligation  to  pay  for 

d  to  be  paid  for  the  work  accord-  gas  for  an  entire  year,  when  it  nad  ae- 

o  the  original   specifications  in-  cepted  gas  for  a  considerable  portion  of 

3d  or  diminished  accordingly,  did  that  year.    Taylor  v.  Lambert\alle,  43 

onfer  authority  on  the  board  to  N.  J.  Eq.  107. 

the   city   for   alterations  in   an        Defendant's  council  passed  a  resolu- 

jit  exceeding  the  contract  price,  tion  ordering  a  public  square  to  be 

snden  v.  Lansing,  120  Mich.  539.  graded,  and  plaintiff,  under  an  agree- 

Ifteasengerv.  Buffalo,  21  N.  Y.  196;  ment    with    defendant's    officers,    ad- 

K)rt  News  v.  Potter,  122  Fed.  321,  vanced  the  money  for  the  work,  which 

ciUng  text.     See  siso  Whitworth  was  done  in  a  satisfactory  manner. 

ebb  Qty,  204  Mo.  579.     Where  Held,  that  a  subsequent  resolution,  of 

in  work  is  stipulated  to  be  done  which  plaintiff  had  no  notice,  limiting 

r  the  direction  of  a  street  com-  the  expenditure,  would  not  defeat  re- 

3ner  of  a  city,   this   officer   has  covery    of    an    amount    expended    in 

irity,  without  a  vote  of  the  council,  excess  of  that   limit.     Duncombe   v. 

thorize  extra  work  to  be  done,  or  Fort  Dodge,  38  Iowa,  281. 
rials  to  be  furnished,  where  these        '  Terre  Haute  v.  Lake,  43  Ind.  480. 

mdered  necessary  by  the  action  of  See  also  North  Pacific  L.  &  M.  Co.  v. 

ity  authorities  subsequent  to  -the  East  Portland,  14  Oreg.  3.    Where  the 

ng  of  the  contract,   and   where,  contract,   though   viade  by  ordinance, 

>ut  such  extra  work  or  materials,  is  not  required  to  be  so  made  by  statute, 

uld  be  impossible  to  fulfil  the  re-  it  does  not  require  to  be  repealed  bv 

ments  of  the  contract.    Messenger  ordinance.    State  v.  CJowgill,  &c.  Mill- 

fialo,  21  N.  Y.  196.    As  to  changes  ing    Co.,    156    Mo.    620,    citing   text. 

Qtracta  by  parol,  see  Hasbrouck  v.  When  the  contract  itself  proviaes  that 

ftidcee,    21    Wis.    217;     compare  the   chief  engineer  of   the   city  ipay 

imento  v.  IQrk,  7  Cal.  419;   infra,  make  an  extension  of  time  in  writing,  a 

1.   Acceptance  by  city  of  proposals  verbal  extension  for  an  indefinite  period 

>  see  Springfield   v.   Harris,    107  is  invalid.    Malone  v.  Philadelphia,  147 

.  S32,    Where  a  city  made  a  con-  Pa.  416.     See  also  Dougherty  v.  Nor- 

with  gas  company  for  a  year,  and  wood  Borough,  196  Pa.  92 ;  Johnson  v. 
nued  to  observe  its  terms  in  sub-  Albany,  86  N.  Y.  App.  Div.  567.  If  a 
mt  years  without  renewing  it,  statute  requires  that  all  municipal  con- 
then  made  a  new  contract  for  a  tracts  shall  be  in  writing,  all  variations  of 
,  which  was  likewise  observed  in  such  contracts  must  also  be  in  writing. 

▼ears  without  being  formally  re-  Malone  v.  Philadelphia,  147  Pa.  416. 
n,  it  was  held  that  the  city  was        '  In  Warren  v,  Chandos,   115  Cal. 
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§  821  (477).  Settlement  of  Disputed  Olaims,  &c.  —  Growing  out 
of  its  authority  to  create  debts  and  to  incur  liabilities,  a  municipal 
corporation  has  power  to  settle  disputed  claims  against  it,  and  an 
agreement  to  pay  these  is  not  void  for  want  of  consideration.*   It 

3S2,  the  plaintiff  sued  upon  a  street   of  the  peace,  from  which  the  defendant 
assessment.     By   statute,   before   the   was  about  to  appeal,  was  held  a  proper    • 
improvement    could    be    ordered,    a  exercise  of  corporate  power.    Agnew  ?. 
resolution  of  intention  describing  the   Brail,  124  111.  312.     A  town  board  of 
work  was  required  to  be  adopted  by   supervisors   held   to   have  no  power, 
the    city    council    and    posted    and   unless    expressly    conferred,    to  <fi»- 
published.     Before  the  contract  was   chai^  a  judgment  in  favor  of  the  town 
awarded,    notice,    with   specifications,   except  upon  full  payment  thereof,  nor 
inviting  prop>osals  for  doing  the  work,   to  allow  credits  upon  it  of  sums  not 
was  also  required  to  be  posted  and   allowed  by  the  court.     Butternut  t. 
published,     and     the     contract     was   O'Malley,  50  Wis.  329.    It  may  annex 
directed  to  be  awarded  to  the  lowest   conditions  to  a  proposal  d  setUenaent 
responsible  bidder.    The  privilege  was  and  is  not  liable  unless  the  conditions 
then  given  to  the  owners  to  do  the  are  met.    Merrill  v.  Edxfield,  30  Me.  157. 
work  themselves  at  the  price  at  which        As  to  power  to  9eUU  and  refund 
it  was  awarded,  and  thus  be  relieved  existing  debts  and  issue  refunding  bondt, 
from  all  burden  except  its  actual  cost,   see  chapter  on  Municipal  Bon(u.   Tlie 
A  contract  for  grading  the  street  to  the  cases  establish  the  ^neral  propostioo 
grade  as  then  officially  fixed  was  let  at  that    where    municipal    offiw^lii   are 
a  fixed  price  per  cubic  yard.    After  the   authorized  by  statute  to  issue  funding 
contract  was  let  the  official  grade  of  the  bonds*  to   pay   existing  indebtedneo, 
street  was  changed.     The  court  held   they  are  thereby  invested  with  autho^ 
that  whether  the  amount  of  the  assess-  it^  to  ascertain  whether  there  is  an 
ment  was  increased  or  diminished  by   existing  indebtedness,  and  if  so  the 
the    change    was    immaterial ;     that  amount  thereof.    3^ng  invesUd  whh 
although  the  ^radinff  was  awarded  at  a  such  authority,  a  redtu  in  such  battb 
price  per  cubic  yard,  if  proposals  had   of  their  finding  on  such  (^uestioiii  ii 
been  asked  for  grading  the  street  to  authorized  and  may  be  relied  upon  bf 
the  line  as  changed,  the  contract  might   the  purchaser  of  the  bonds.    Waite  t. 
tiave  resulted  in  a  still  smaller  assess-   Santa    Cruz,    *184    U.    S.,    202^  314: 
ment,    and    that    although    the    con-   Hughes  Co.  v.   Li\'in0ston,  104  Fed. 
tractor  might  have  a  right  of  action   Rep.  306,  311;  43  C.  C.  A.  541;  CW- 
against  the  city  for  wliatever  damage   fee  Co.  v.  Potter.  142  U.  S.  355;  Goo- 
he  should  sustain  from  being  prevented   nison  Co.  v,  Rollins,   173  U.  S.  255; 
from  carrying  out  his  contract  by  the   Sioux  City  School  District  v.  Rew,  111 
subsequent  change  of  the  grade  of  the   Fed.  Rep.  1 ;   Huron  v.  Second  Ward 
street,  as  in  the  case  of  any  other  breach   Sav.  Bank,  86  Fed.  Rep.  272,  278;  90 
of  contract,  yet  if  the  contract  had   C.  C.  A.  38, 45 ;  Pierre  r.  Dunscomb,  45 
been   made   inoperative,    he   did   not   CCA.  499;    106  Fed.  Rep.  611, 615: 
have   the   right   to   proijeed   with   its   certiorari  denied,  181  U.S. 621;  Ariikj 
performance  and  matce  the  expense  a   r.  Presque  Isle  Board,  60  Fed.  Rep.  55, 
charge  upon  the  adjacent  lands.     A   66;  West  PlainsTp.  v.  i^age,  16C.C.A 
similar  decision  was  made  in  Argentine    653,  557;  69  Fed.  Kep.  943,  946;  (idil- 
V.  Daggett,  53  Kan.  491.  lac  r.  Woonsocket  Sav.  Institutioii,  58 

»  Onslow  County  v.  Tollman.  145  Fed.  Rep.  935,  939;  7  C.  C.  A.  674, 578; 
Fed.  Rep.  753,  772,  citinsr  text;  Au-  Seward  Co.  v.  Aetna  Life  Ins  Co., 90 
gusta  V.  I^adbetter.  16  Me.  45:  Bean  Fed.  Rep.  222.  224;  Eowa  Co.  v.  H6»- 
V.  Jay,  23  Me.  117.  121;  People  v.  ard,  83  Fed.  Rep.  296;  27C.CA531; 
San  Francisco  Supervisors,  27  Cal.  Haskell  Co.  v.  National  Life  Ins.  Oft., 
655:  People  v.  Coon,  25  Cal.  a35.  90  Fed.  Rep.  228:  Hamilton  Counbrj 
Tnfraj  5  822.  A  municipal  corporation  Montpclier,  Ac.  Trust  Co..  157  F<d. 
has  pjower  to  settle  disputed  claims.  Rep.  19:  in  this  case  the  Sowanj 
In  this  case  the  acceptance  by  a  city  Court  of  the  United  States  refti*" 
council  of  $100  in  payment  of  a  judg-  the  county's  application  for  a  writ 
ment  for  $200  obtained  before  a  justice   of   certinrari,    208    U.    S.    617.    The 
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it  has  obtained  a  contract  which,  by  mistake  or  a  change  of  circum- 
stances, it  deems  to  operate  oppressively  upon  the  other  party,  an 
agreement  to  make  an  additioncd  compensation,  or  to  modify  or 
annul  it,  is  not  in  the  absence  of  special  restriction  invalid  for  want 

of  consideration.^  A  town  may  make  a  contract  with  a  creditor 
whereby  the  latter  agrees  to  discount  or  throw  off  a  portion  of  his 
debt,  and  such  an  agreement,  if  founded  on  a  sufficient  consideration, 
will  be  enforced.^ 

board  of  superviaors  have  authority  to  court,  under  the  legislation  of  Congress 
compromise  and  settle  a  judgment  in  as  to  the  power  of  the  Board  of  Public 
favor  of  the  county,  pending  an  appeal  Works  of  the  District  of  CJolumbia  to 
therefrom.  Orleans  County  v.  Bowen,  make  contracts,  under  which  it  is  held 
4  Lans.  24.  Also  to  settle  and  adjust  that  such  legislation  provides  how  con- 
the  county  treasurer's  account  and  waive  tracts  by  the  Board  for  public  improve- 
interest  thereon.  Chenango  County  v.  ments  shall  be  made,  and  that  it  there 
Birdsall,  1  Wend.  (N.  Y.)  453.  Also  is  material  departure  from  the  require- 
to  BetUe  and  adjust  the  claims  arising  ments  of  the  statute  the  contract  is  not 
between  the  county  and  another  county  binding.  South  Boston  Iron  Co.  v. 
upon  the  creation  of  the  latter  out  of  U.  S.,  118  U.  S.  37,  afiTg  18  Court  of 
the  territory  of  the  former.  Hall  v.  Claims,  165;  Brown  v.  District  of 
Baker,  74  Wis.  118.  See  also  Collins  Columbia,  127  U.S.  579.  In  Louisiana 
V.  Wdch,  58  Iowa,  72.  The  corpora-  the  president  of  a  police  juiy  has  no 
Hon  counsel  has  not,  by  virtue  of  his  power  to  institute  a  suit  m  its  behalf 
office,  implied  power  to  audit  and  without  special  authority  conferred  by 
adjust,  or  settle  and  compromise,  claims  ordinance  or  resolution,  and  parol 
acainst  the  city,  although  they  may  be  testimony  is  not  admissible  to  prove 
lEe  subject  of  pending  lawsuits.  Bush  either.  Police  Jury  of  Ouachita  v. 
V.  CBnen,  164 N.  Y.  205,  rev'g47  App.  Monroe,  38  La.  An.  630.  The  legisla- 
Div.  581  (distinguishing  O^rien  v.  ture  may  authorize  municipal  corpora- 
Ifayor,  Ac.  of  New  York,  160  N.  Y.  691,  tions  to  sue,  without  payment  of  costs 
afiPg  40  App.  Div.  331);  People  v.  or  complying  with  other  requirements 
Ifayor,  &c.  of  New  York,  11  Abo.  Pr.  imposea  upon  natural  persons  or 
(N.  Y.)  66;  McGinness  v.  Mayor,  &c.  pnvate  corporations.  In  tnis  case  an 
ci  New  York,  26  Hun  (N.  Y.),  142.  appeal  by  a  city  without  having  given  a 
*  Bean  v.  Jay,  23  Me.  117,  121;  supersedeas  bond  was  sustained. 
Ifeech  V.  Buffalo,  29  N.  Y.  198.  Fu>  Hohnes  v.  Mattoon,  111  HI.  37. 
ther,  as  to  consideration,  Baileyyille  v.  *  Baileyville  v,  Lowell,  20  Me.  178. 
Lowdl,  20  Me.  178;  Nelson  v,  Milford,  In  this  case  the  town,  against  which 
7  Pick.  (Biass.)  18,  valuable  opinion  of  the  creditor  had  an  execution,  had  the 
Parker,  C.  J.;  see  People  v.  Stout,  23  option,  and  was  authorized,  to  raise 
Baib.  (S,  Y.)  338;  ante, chap.  iv.  §  123.  the  money  by  loan  or  by  assessment; 
The  power  to  sue  and  be  sued  gives  to  and  if  in  tne  latter  mode,  either  at  once 
s  corporation  the  right  to  settle  or  com-  or  by  instalments.  If  not  raised  and 
promise  claims.  Where  a  city  has  a  paid,  the  creditor  was  authorized  to 
judgment,  from  which  an  appeal  is  cause  the  property  of  the  inhabitants 
about  to  be  taken,  the  council  may,  if  to  be  distrained  upon  his  writ.  It  was 
done  in  good  faith,  cancel  the  judgment  held  imder  these  circumstances,  that 
on  the  payment  of  costs;  and  such  an  an  agreement  by  the  creditor,  which 
agreement,  when  executed,  is  binding  was  accepted  and  copiplied  with  by  the 
upon  the  corporation.  Petersburg  v.  town,  thiat  if  the  toWn  would  at  once 
]upi»ii,  14  IXL,  193;  Orieans  Co.  Sup.  v.  assess  the  amount  required,  and  collect 
Bowen,  4  Lansing  (N.  Y.),  24.  The  the  same,  he  would  abate  a  portion 
CMes  above  cited  in  this  note  are  re-  of  his  debt,  was  founded  upon  a  suffi- 
viewed  by  Richardson^  C.  J.,  in  Barnes  cient  consideration,  and  was  binding 
V.  District  of  Columbia,  22  Court  of  upon  him.  A  statute  which  allows  a 
CUama  Rep.  366,  and  the  conclusion  debtor  of  a  municipal  corporation  to 
reached  that  the  doctrine  of  the  text  procure  its  obligations  and  set  them  off 
did  not  apply  to  the  case  before  the  against  his  debt  is  not  unconstitutional 
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§  822  (478).  Power  to  arbitrate  Olaims.  —  As  a  general  proposi- 
tioDy  municipal  corporations  have,  unless  specially  restricted,  the 
same, powers  to  liquidate  claims  and  indebtedness  that  natural 
persons  have,  and  from  that  source  proceeds  power  to  adjust  all  0$- 
fvied  claims,  and  when  the  amount  is  ascertained  to  pay  the  same 
as  other  indebtedness.  It  would  seem  to  follow  therefrom  that  a 
municipal  corporation,  unless  disabled  by  positive  law,  coiJd  nb- 
mii  to  arbitration  all  unsettled  claims  with  the  same  liability  to  per- 
form the  award  as  would  rest  upon  a  natural  person,  provided,  of 
course,  that  such  power  be  exercised  by  ordinance  or  resolution  of 
the  corporate  authorities.^  It  is  no  objection  to  the  validity  of  such 
ordinance  that  it  was  passed  at  a  meeting  of  the  city  council  at 
which  all  members  were  not  notified  to  be  present,  provided  that 
the  ordinance  be  approved  at  a  subsequent  regular  meeting.  Nor 
is  the  ordinance  an  act  vltra  vires  the  corporation,  although  the 
work  for  which  damages  are  claimed  was  done  outside  of  the  d^ 
limits,  provided  it  is  a  part  of  a  work  which  the  corporation  has 
power  to  perform.^    In  some  cases  it  is  held  that  a  city  has  no  power 

as  depriving  creditors  of  their  vested  council  may  entrust  the  city  oUamty 
rights,  or  as-  impairing  the  obligations  wUh  the  sdectum  of  the  airbitratoo. 
of  contracts.  Amy  v,  Shelby  County  Kane  v.  Fond  du  Lac,  40  Wis.  495. 
Taxing  District,  1 14  U.  S.  387.  In  District  of  Columbia  v.  Bailey,  171 

*  Text  approved,  Springfield  v.  U.  S.  161,  it  was  held  that  the  commii- 
Walker,  42  Ohio  St.  543,  holding  also  sioners  of  the  District  of  Columbia  hid, 
that  municipal  corporations  are  ''per-  under  their  limited  statutory  authority 
sons  "  within  the  meaning  of  the  statute  no  povoer  to  agree  to  a  commonrlaw  iobi' 
of  Ohio  —  R.  S.  §  4947  —  concerning  tration  of  a  daim  agaimt  the  Dutrid 
arbitrations.  See  also  Hartupee  v.  growing  out  of  a  contract  for  the  pav- 
Pittsbuig,  131  Pa.  535.  Evidence  that  ing  of  a  street.  Mr.  Justice  White  aid: 
t!ie  awani  was  known  to  a  city  officer  ''The  mere  fact  that  the  District  is  t 
to  whom  all  disputes  were  referred  by  municipal  corporation  is  not  dedm 
the  contract  to  be  grossly  unjust  when  of  the  question  whether  or  not  tbe 
made,  that  he  was  hostile  to  the  con-  Commissioners  of  tl^  District  hid 
tractor  and  that  he  was  receiving  a  power  to  make  a  contract  to  subout 
salary  from  the  city,  held  insuifiaenl  to  an  award,  for,  as  we  have  seen,  it 
to  connect  the  city  wih  any  fraud  in  the  is  not  the  mere  existence  of  a  muni- 
award.  Hartupee  v.  Pittsbuig,  131  cipal  corporate  being  from  which  the 
Pa.  535.  See  also  Hostetter  v.  Pitts-  i)ower  to  make  a  submission  to  arfahn- 
buigh,  107  Pa.  419.  tion  is  deduced,  but  that  the  munidpil 

^  Shawneetown  v.  Baker,  85  111.  corporation  by  which  such  an  sgrn- 
563 ;  Dix  V.  Dummerston,  19  Vt.  263 ;  ment  is  entered  into  has  power  to  cop- 
Oris  wold  v.  Stonington,  5  Conn.  367;  tract,  to  settle  and  adjust  debts;  ia 
Alexandria  Canal  Co.  v.  Swann,  5  How.  other  words,  all  the  general  attributs 
(U.  S.)  83 ;  District  Townsliip  of  Wal-  which  normally  attach  to  and  leialt 
nut  V.  Rankin,  70  Iowa,  65;  Reming-  from  municipal  corporate  existcnpe. 
ton  V.  Harrison  County  Court,  12  Bush  Recurring  to  the  statutes  rdatiqg  to 
(Ky.),  148;  Kane  v.  Fond  du  Lac,  40  the  Commissioners  of  the  Distxici  d 
Wis.  495;  Hall  v.  Baker,  74  TTis.  118.  Columbia,  it  is  clear  from  their  Cms 
124;  euwa,  jf  821.  Power  exists  that  these  officers  are  without  gM*! 
unless  the  corporation  be  disabled,  power  to  contract  debts,  or  to  adljuA 
Eldon  Tp.,  In  re,  6  Upper  Can.  Law  and  pay  the  same;  that,  on  the  coo- 
Jour.  207;  Brant  County,  In  re,  19  trary,  the  statutes  expressly  depriw 
Upper    Can.    Q.    B.    450.     The    city  them   of  such   power,   and  limit  the 
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to  submit  to  arbitration  claims  for  damages  arising  under  the  power 
of  eminent  domain.' 

§  823.  Performance  of  Work  to  Satisfaction  of  Engineer.  —  Con- 
tracts for  public  improvement  usually  provide  that  the  work  shall  be 
performed  and  the  materials  furnished  under  the  direction  and  sub- 
ject to  the  control  of  an  engineer  appointed  by  the  city  and  the 
officer  of  the  city  having  charge  of  the  improvement.  It  is  also 
usual  to  insert  provisions  referring  to  the  engineer  all  questions 
in  relation  to  the  work  and  the  construction  thereof,  and  the  money 
is  made  payable  to  the  contractor  upon  the  performance  of  the  toork 
to  the  satisfaction  of  the  engineer  and  the  officer  and  upon  the  produc- 
tion of  the  certificate  or  estimate  of  the  engineer.  When  the  work 
has  been  performed  pursuant  to  such  a  contract  and  the  engineer 
passes  upon  the  quantity  and.  quality  of  the  work,  and  issues  his 
certificate  of  performance,  such  certificate  is  binding  upon  both 
parties,  and  can  only  be  impeached  for  fraud  or  palpable  mis- 
take.'    But  contracts  sometimes  qualify  this  provision  by  declaring 

scope  of  their  authority  to  the  mere  to  say  that  because  the  district  corn- 
execution  of  contracts  previously  sane-  missioners  have  the  power  to  sue  and 
tioned  by  Congress,  or  which  they  are  be  sued,  they  have  therefore  the  au- 
authorused  to  make  by  express  statu-  thority  to  enter  into  a  contract  to 
tory  authority.  The  necessary  opera-  submit  a  claim  preferred  against  tlie 
tion  of  these  provisions  of  the  statutes  District  to  arbitration,  andf  thus  to 
is  to  cause  the  District  Commissioners  oust  the  courts  of  jurisdiction,  when 
to  be  merely  administrative  officers  no  authority  is  conferred  upon  the 
with  ministerial  powers  only.  The  commissioners  to  contract  to  pay  a 
sum  of  the  mimicipal  powers  of  the  claim  of  the  character  embracecf  in 
District  of  Coliunbia  is  neither  vested  the  arbitration,  and  no  appropriation 
in  nor  exercised  by  the  District  Com-  had  been  made  by  Congress  for  the 
missioners.  They  are,  on  the  contrary,  payment  of  any  such  claim."  Concern- 
vested  in  the  Congress  of  the  United  ing  corporate  character  and  legal 
States,  acting  mo  hoc  vice  as  the  legis-  status  of  the  District,  see  Index,  IHa- 
lative  body  of  the  District,  and  the  trict  of  Columbia, 
CommissionerB  of  the  District  discharge  ^  Post,  chapter  on  Eminent  Domain, 
the  functions  of  administrative  official.  '  Guild  v.  Andrews,  137  Fed.  Rep. 


Mobile  V.  Shea,  127  Fed.  Rep. 

McCormick  v.  St.  Louis,  166  Mo. 

Brady  v.    Mayor,   &c.   of  New 


There  is  no  authority  for  holding  that  369 
a  mere  adminietrative  officer  of  a  muni-  521 
eipal  corporation  f  simply  because  of  the  Z15 

absence  of  a  statutory  inhibition,  has  York,  132  N.  Y.  415;  People  v.  Syra^ 
the  power,  without  the  consent  of  the  cuse,  144  N.  Y.  63;  Matter  of  Freel, 
corporation,  speaking  through  its  muni-  148  N.  Y.  165;  Burke  v.  Ma^^or,  &c. 
eipal  legislative  body,  to  bmd  the  cor-  of  New  York,  7  N.  Y.  App.  EH  v.  128 ; 
poration  by  a  common-law  submission.  Smith  v.  Mayor,  &c.  of  New  York,  12 
And  this  being  true,  with  how  much  N.  Y.  App.  Div.  391;  Quinn  v.  Mayor, 
leas  reason  can  it  be  contended  that  &c.  of  New  York,  16  N.  Y.  App.  Div. 
the  administrative  officers  of  the  Di&-  408;  Jones  v.  Mayor,  &c.  of  New  York, 
tfict  have  such  power  without  the  con-  60  N.  Y.  App.  Div.  161,  aff'd  174  N.  Y. 
sent  of  Congress,  when  the  acts  defining  517;  Thilemann  v.  Mayor,  &c.  of  New 
the  powers  of  the  commissioners,  by  York,  66  N.  Y.  App.  Div.  455 ;  Sicilian 
dear  and  necessary  implication,  con-  Asphalt  Pa  v.  Co.  v.  Williamsport,  186 
tain  an  express  prohibition  to  the  Pa.  256;  McManus  v.  Philadelphia, 
contrary?    Nor  is  it  in  reason  sound  201  Pa.  632;   Commonwealth  v.  Pitt»- 
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that  neither  the  municipality  nor  any  department  or  oflScer  thereof 
shall  be  precluded  or  estopped  by  any  certificate  made  or  given  by 
the  engineer,  inspector,  or  other  officer  from  at  any  time  shov^ing 
the  true  and  correct  amount  and  character  of  the  work  which  shall 
have  been  done  and  materials  which  shall  have  been  furnished  by 
the  contractor ;  and  under  such  a  quaUfication  of  the  clause  making 
the  engineer's  certificate  final,  the  city  may  show  that  the  work  done 
was  not  of  the  general  kind  required  by  the  contract,  that  the  ma- 
terials used  were  different  from  those  required,  or  were  less  in  amount 
than  the  city  was  apparently  entitled  to  under  the  certificate.  It 
cannot  show,  in  spite  of  the  certificate,  that  the  materials  which  were 
put  into  the  work  and  accepted  were  not  proper  because  of  some 
defect  in  them,  or  in  the  way  in  which  the  work  was  done  so  long 
as  they  comply  in  description  and  kind  with  those  called  for  under 
the  contract.*  When  the  contract  expressly  reserves  to  the  muni- 
cipahty  the  right  to  show  the  amount  and  character  of  the  work 
done  and  materials  furnished,  the  production  of  a  certificate  thereof 
pursuant  to  the  contract  places  the  burden  of  the  proof  upon  the 
municipality  to  show  by  a  preponderance  of  evidence  that  the  cer- 
tificate was  in  fact  erroneous,  and  that  the  work  actually  done  was 
less  than  that  shown  in  the  certificate.^  Until  a  certificate  has  been 
given  as  required  by  the  contract,  the  contractor  cannot  enforce 

burg,   206    Pa.    379;   San   Aptonio  v.  Pav.  CJo.  v.  Egan,  146  Cal.  635.  When. 

Marshall    Co.    (Tex.    Civ.    App.),    85  pursuant  to  contract,  the  officer  desig- 

S.  W.  Rep.  315.  nated  thereby  has  accepted  the  work 

Where  the    contract  for  the   work  and  passed    upon   the    claim   of  the 

has  been  modified  by  agreement  of  the  contractor,  the  city  comptroller  has  no 

parties,  a  certificate  by  the  en^neer  discretion  to  refuse  to  pay  the  cUim 

that  the  work  was  done  in  compliance  on  the  ground  that  the  work  was  not 

with  the  contract  as  modified  is  sufii-  done  according  to  contract,  or  that  it 

cient  to  justify  a  recovery.    Weston  v.  was  improperly  done  in  some  reepert. 

Syracuse,  158  N.  Y.  274.     Acceptance  Commonwealth  v.  Pittsburg,  206  Pi. 

of  work  by  deputy  engineer  held  to  be  379;  8.  c.  204  Pa.  219;  Matter  of  Freel, 

sufficient    umler    peculiar    provisions  148  N.  Y.  165. 

of  statute.    Richardson  v.  Meliler,  111  *  Brady  v.  Mayor,  Ac.  of  New  York, 

Ky.  408.    Where  a  contract  called  for  132  N.   Y.  415;    Quinn  v.  Mayor,  4c 

vitrified  brick  according  to  sample,  and  of   New  York,    16  N.    Y.   App.  Div. 

the    contractor  substituted    brick    not  408. 

accordinpj  to  sample  but  just  as  gooti,  *  Dean  v.  Mayor.  Ac.  of  New  York, 

the  fact  that  the  city  inspected  the  brick  45  N.   Y.   App.   Div.   605.     See  aj» 

before  tliey  were  laid  did  not  take  the  People  v.  Coler,  58  N.  Y.  App.  Div. 

risk  from  the  contractor.    As  the  com-  131.    Mistakes  in  the  work  so  numerous, 

plete  work  had  not  been  accepted -by  so  serious,  so  readily  ob8er\'abIe,  and 

the  city  engineer,  tlie  contractor  was  so  ^nerally  favorable  to  one  oif  the 

liable  for  loss  from  the  use  of  brick  parties,  and  therefore  so  gron  as  to 

not  thoroughly  vitrified,  although  the  imply  bad  faith  in  the  auperviaioD  and 

defects  only  became  discoverable  after  acceptance  of  the  work*  are  auffioBOt 

use.     Gosnell  v.   Louisville  (Ky.),  57  to  avoid  the  decision  of  the  tnganBtt. 

S.   W.   Rep.   476.    Sufflciency  of   cer-  Guild    v,    Andrews,     137    Fed.   RlF 

tificate,  see  Leeson  v.  New  York,   65  369. 
N.  Y.  App.  Div.   105;  San  Francisco 
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his  claim  to  payment.^  But  the  necessity  for  a  certificate  only 
exists  in  the  case  of  a  claim  under  the  contract.  If  the  contractor 
sues  the  city  for  damages  on  the  ground  that  he  was  compelled  to 
perform  a  second  time  work  called  for  by  his  contract  with  the  city> 
he  need  not  obtain  any  certificate  pursuant  to  the  terms  of  his  con- 
tract since  the  action  is  founded  on  a  breach  of  the  contract,  and  the 
provision  requiring  a  certificate  has  no  application.^  If  the  muni- 
eipalUy  vmmgfvUy  prevents  the  contractor  from  completing  the 
work,  he  is  also  entitled  to  recover  without  the  production  of  a 
certificate.' 

Tlie  production  of  a  certificate  may  be  excused  by  showing  that  it 
was  refused  by  the  engineer  or  ofiBcer  unreasonably  and  in  bad  faith/ 
and  it  is  unreasonable  to  refuse  the  certificate  if  it  ought,  in  the  con- 
templation of  the  contract,  to  have  been  given.  In  such  contempla- 
tion it  ought  to  have  been  given  when  in  very  fact  and  beyond  all 
pretence  of  dispute  the  order  of  things  existed  to  which  the  engineer 
or  ofiScer  is  to  certify,  viz, :  the  full  completion  of  the  contract  and 
each  and  every  one  of  its  stipulations.^ 

§  824  (479).  Oontracts  with  Attorneys.  —  Resulting  also  from 
the  power  to  make  contracts,  to  own  property,  to  incur  liabilities, 
and  to  sue  and  be  sued,  is  the  authority  in  a  municipal  corporation, 
in  the  absence  of  express  or  implied  restriction,  to  employ  an  attorney  " 

•  Fhelan  v.  Mayor,  &c,  of  New  formance  of  the  work  and  then  refuse 
York,  119  N.  Y.  86.  See  also  Hartu-  a  certificate,  thereby  precluding  the 
pee  V,  Pittsburg,  131  Pa.  St.  535.  contractor  from    recovering.      Wildey 

•  Gearty  V.  Mayor,  &c.  of  New  York,  v.  School  District,  25  Mich.  419; 
171  N.  Y.  61,  rev'g  62  N.  Y.  App.  Schliess  v.  Grand  Rapids,  131  Mich. 
IMv.  72.  52;    Lamson  v.   Marshall,    133  Mich. 

»  KingBley  v,  Brooklyn,  78  N.  Y.  250. 
200.  "  Smith  v.  Sacramento,  13  Gal.  531 ; 

•  Elisabeth  v.  Fitzgerald,  114  Fed.  State  v.  Paterson,  40  N.  J.  L.  186; 
Rep.  647;  Parlin  v.  Greenville,  127  Memphis  v.  Brown,  20  Wall.  289,  321 ; 
Fea.  Rep.  55;  Bowery  Nat.  Bank  v.  Memphis  v.  Adams,  9  Heisk.  (Tenn.) 
Mayor,  Ac  of  New  York,  63  N.  Y.  518  ;  Clarke  v,  Lyon  Co.,  8  Nev.  181; 
336;  Ross  v.  New  York,  85  N.  Y.  App.  Ellis  v.  Washoe  Co.,  7  Nev.  291 ;  But- 
Div.  611.  The  engineer's  certificate  tcmut  v.  O'Malley,  50  Wis.  333  (to 
oannoi  be  attacked  on  the  ground  that  make  substitution);  Roper  v.  Lawrin- 
be  was  negligent,  careless,  and  made  burg,  90  N.  C.  427  (counsel  employed 
mistakes.  Bowman  v,  Stewart,  165  to  aefend  police  officers  in  actions  for 
Pa.  394.  false    imprisonment);     Waterbuy    v. 

•  Bowery  Nat.  Bank  v.  Mayor,  &c.  Laredo,  68  Tex.  565 ;  ScoUay  v.  Butte 
of  New  York,  63  N.  Y.  336;  Mao-  County ,  67  Cal.  249 ;  Hamilton  County 
Knight  Flintic  Stone  Cb.  v.  Mayor,  &c.  v.  Webb,  47  Kan.  104 ;  Simrall  v.  Cov- 
ol  New  York,  160  N.  Y.  72.  If  the  en-  ington,  29  S.  W.  Rep.  880;  16  Ky. 
gmeer  passes  the  work  from  day  to  day  Law  Rep.  770.  Tower  to  establish  ferries 
MB  it  proceeds  and  directs  the  manner  held,  on  demurrer,  to  imply  power  to 
of  performance,  he  cannot,  upon  the  employ  counsel  to  represent  the  city  in 
completion  of  the  work,  re-examine  liis  a  matter  involving  their  establishment, 
own  conclusions  as  to  the  proper  per-  and  to  agree  to  pay  him  a  contingent 
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to  conduct  or  defend  suits  in  which  the  corporation  is  interested  in 
its  corporate  capacity ;  and  the  corporation  is  bound  to  pay  for  aer- 
vices  rendered  by  him  on  due  employment,  without  an  express  vote 
to  that  effect.^ 

If  the  scheme  of  municipal  government  provides  a  corporation  coun- 
sel or  city  attorney  or  other  legal  officer  for  the  municipality  whose  duty 

lee  dependent  upon  the  success  of  the  v.  Cliarleston,  7  Gray  (MaB8.)f  12.  See 
suit  and  consisting  of  a  part  of  tFie  also  Cass  County  v,  Kces,  46  Ind.  401 
receipts  from  the  ferry.  Waterbury  Although  the  mayor  of  the  eUy  hai 
V.  Laredo,  68  Tex.  565.  After  trial  usually  no  authority  by  virtue  of  hii 
and  on  appeal  from  judgment,  doubt  office  to  employ  counsel,  yet  cmbb  of 
was  expressed  as  to  the  power  of  the  emergency  may  arise  when  the  power 
city  to  give  the  attorney  an  interest  in  must  necessarily  exist,  and  in  sudi 
ferrv  property  which  is  subject  to  a  cases  the  city  becomes  liable  for  the 
public  trust.  See  Waterbury  v.  Laredo,  compensation  of  the  counsd.  Uft- 
68  Tex.  565.  bility  of  city  sustained  under  thii 
Unless  there  is  some  special  restric-  principle  wliere  the  city  officials  wcR 
tion  the  corporation  may  incur  liability  proceeding  to  collect  a  tax  vitbout 
to  comi)ensate  an  attorney  employed  any  ordinance  of  the  city  councfl  tod 
by  it  to  conduct  or  defend  suits  which  the  mayor  employed  counsel  to  in- 
relate  to  the  due  performance  of  the  stitute  suit  to  restrain  the  coUedioii 
duties  or  trusts  with  which,  in  its  cor-  of  the  tax;  Louisville  v.  Murphv,  86 
porate  capacity,  it  is  charged  by  law.  Ky.  53;  also  where  mayor  empli^ 
Attorney-General  v.  Mayor,  <xc.  of  counsel  to  defend  liim  in  mandMUU 
Norwich,  2  Myl.  &  Cr.  406;  Lewis  v.  proceedings  to  require  him  to  sicp  an 
Mayor,  &c.  of  Rochester,  9  Com.  B.  illegal  issue  of  bonds,  the  legal  oSBcen 
(n.  8.)401;  ante,  §307.  A  city  owning  and  the  legislative  body  of  the  city 
stock  in  a  railroad  company  in  another  refusing  to  assist  him  or  to  procoie 
St€Ue  may,  in  \'irtue  of  sucli  ownership,  counsel  for  the  purpoee.  ^^'^^T  ^ 
unless  specially  restricted,  employ  Seattle,  7  Wash.  576;  Bamert  v.  Pit- 
counsel  to  attend  to  its  interests  in  sucn  terson,  48  N.  J.  L.  395.  But  tbe 
St-ate.  Memphis  v.  Adams,  9  Heisk.  emergency  must  be  serious  and  the 
(Tenn.)  518.  In  Iowa,  tlie  board  of  necessity  grave  and  impending.  Tlie 
supervisors  may  employ  special  agent  mayor  cannot  employ  counsel  to  bnjg 
or  attorney  to  assist  in  the  colle<^on  suit  in  the  name  of  the  dty  to  esjcn 
of  taxes  not  collectible  by  county  the  county  from  enclosing  groaKb 
treasurer  in  the  discharge  of  his  duty,  belonging  to  the  city  or  to  assist  in  the 
Withelm  v.  Cedar  Co.,  50  Iowa,  254.  prosecution  of  the  suit.  The  Baton 
Compare  ante,  §  299,  and  cases  there  of  the  action  does  not  diBcloae  anjr 
cited,  as  to  power  to  offer  rewards  for  real  emergency.  Owensboro  r.  Wair, 
offenders,  liuttrick  v.  Lowell,  1  Allen  95  Ky.  158.  Employment  of  an  at^ 
(Mass.),  172.  A  city  is  liable  for  the  tomey  by  the  mayor  of  a  city  kM  * 
expense  of  photographs  ordered  by  the  have  been  ratified  by  the  act  of  the  cooh 
corporation  counsel  which  he  deemed  mon  council  in  permitting  the  attoncj 
necessary  to  prepare  for  the  defence  to  proceed  with  the  litigatioo  irithoot 
of  an  action  against  the  city.  Chicago  protest  or  repudiation  and  acoeptiiC 
V.  Berger.  100  111.  A  pp.  158.  A  city  the  fruit  of  his  services.  Mound  €^ 
is  not  liable  for  counsel  employed  by  v.  Snoddy,  53  Kan.  126.  Gty  beu 
a  municipal  board  when  the  act  creating  bound  to  pay  reasonable  value  of  htfi 
the  mimicipal  board  is  unconstitutumal.  services  i)enormed  under  an  inmd 
Findlay  v.  Pendleton,  62  Ohio  St.  80.  contract  where  the  dty  had  nodnd 
Municipality  held  not  liable  for  legal  the  benefit  of  the  servioes.  Bnnd  9. 
services  rendered  not  at  the  request  San  Antonio  (Tex.  Civ.  App.),  37  &  W. 
or  on  the  initiative  of  the  board  of  Rep.  340. 

aldermen  or  city  council,  but  at  the        *  Langdon  v,  Oastleton,  90  Vt  W; 

request    or    suggestion    of    individual  ante,  {  307.    Where  no  tenn  is  speoM 

members  thereof/    Burkett    v.    Athens  in  the  contract  of  empkiymcnt  dl  as 

(Tenn.  Ch.  App.),  59  S.  W.  Rep.  667;  attorney,  it  is  terminalue  at  wSL  Wi- 

Root  V.  Topeka,  63  Kan.  129;   Butler  mington  v.  Bryan,  141  N.  Gkr.  001 
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it  is  to  appear  on  behalf  of  the  municipality  in  aU  suits  by  or  a^inst 
the  corporation,  and  to  conduct  all  the  law  business  of  the  corpora- 
tion, the  municipality  is  deprived  of  its  power  to  employ  another 
attorney  to  take  the  place  of  and  perform  the  duties  which  naturally 
belong  to  its  law  officer.^  But  the  fact  that  an  official  attorney  is 
provided  for  the  municipality  by  law  does  not  preclude  the  munici- 
palUy  from  employing  other  or  additional  attorneys  to  assist  him  in 
prosecuting  or  defending  suits  against  the  municipality ;  ^  nor  does 
it  deprive  the  municipality  of  power  to  employ  counsel  to  defend  or 
prosecute  actions  which  do  not  fall  within  the  duties  of  the  official 

*  Modoo    County    v.    Spencer,    103  authorize   or   require  the   county   at- 

Gal.    498;    Merriam   v.    Bamum,    116  tomey   to    perform;     (5)     a    city   or 

CaL  619;   Hope  v.  Alton,  214  III.  102,  county  may  with  the  consent  oi  the 

aflPg    116    111.    App.    116;     Clough   v.  city  or  county  attorney  employ  such 

Hart,  8  Kan.  487 ;  Horsey  v.  Patterson,  assistance  for  the  city  or  county  at- 

40N.  J.  L.  186;   Lyddy  v.  Long  Island  tomey    as    the    latter    may    actually 


CStv,  104  N.  Y.  218;  People  v.  Town,  need.  A  statute  providing  for  the  ap- 
1  N.  Y.  App.  Div.  127;  CJollins  v,  poirUment  of  a  city  attorney  and  the 
Saratoga  Springs,  70  Hun  (N.  Y.),  583,    formation  of  a  law  department  which 


aff'd  140  N.  Y.  637;  Ransom  v.  should  have  charge  of  and  conduct 
Ifayor,  &c.  of  New  York,  24  Barb,  all  law  business  of  the  corporation,  re- 
(N.  Y.)  226;  Orton  v.  State,  12  Wis.  peals  by  implication  an  earlier  statute 
^09.  See  also  Hugg  v,  Camden,  29  giving  to  the  common  council  power 
N.  J.  EJq.  6;  Memphis  v.  Brown,  20  to  employ  and  pay  an  attorney.  Lyddy 
Wall.  (U.  S.)  289.  In  Qough  v.  Hart,  v.  Long  Island  City,  H)4  N.  Y.  218. 
8  Kan.  487,  the  plaintiffs  sued  a  city  ^  Reclamation  Dist.  v,  Hagar,  4 
and  a  county  to  compel  the  specific  Fed.  Rep.  366,  371;  Smith  v.  Sacra- 
performance  of  contracts  employing  mento,  13  Cal.  531;  Homblower  v. 
them  as  counsel  for  the  city  and  county  Dunden,  35  Cal.  664 ;  Kelley  v.  Ser- 
in a  certain  matter.  The  court  con-  sanous  (Cal.),  46  Pac.  Rep.  299;  Lassen 
ceded  the  power  of  either  the  city  or  County  v.  Shinn,  88  Cal.  510, 512;  Hart 
the  county  to  employ  an  attorney  in  v.  Clough,  8  Kan.  487 ;  Ellis  v.  Washoe 
the  following  cases:  (1)  when  no  County,  7  Nev.  291;  Clarke  r.  Lyon 
counsel  had  been  otherwise  provided  County,  8  Nev.  181 ;  Mayor,  &c.  of  New 
by  law;  (2)  in  States  where  no  county  York  v.  Exchange  F.  Ins.  Co.,  9  Bosw. 
attorney  is  elected  but  where  a  dis-  (N.  Y.)  424,  433;  Mayor,  &c.  of  New 
tiict  attorney  is  elected  for  several  York  v.  Hamilton  F.  Ins.  Co.,  10  Bosw. 
counties  whose  principal  duty  is  to  (N.  Y.)  537, 544;  Sharp  v.  Mayor,  &c.  of 
attend  to  State  cases  (to  prosecute  New  York,  9  Abb.  Pr.  (N.  Y.)  426; 
criminal  actions)  in  his  district,  but  Huron  v.  Campbell,  3  S.  Dak.  309,  321 ; 
whose  duty  it  is  also,  secondarilv,  to  Martin  v.  Whitman  County,  1  Wash. 
appear  and  prosecute  or  defend  for  533, 536.  The  city  council  cannot  dele- 
tbe  several  counties  within  his  district,  gate  to  an  attorney  employed  by  it  the 
such  counties  are  not  bound  to  depend  power  or  authority  to  retain  another 
on  such  district  attorney,  but  may  em-  attorney  not  named  by  them,  if  in  his 
ploy  counsel  of  their  own  to  take  more  judgment  it  becomes  necessary.  Knight 
qwcial  care  of  the  interests  of  the  v.  Eureka,  123  Cal.  192.  The  commence- 
county;  (3)  in  any  case  other  counsel  ment  of  a  lawsuit,  the  selection  and 
than  the  city  or  county  attorney  may  employment  of  attorneys  to  commence 
ap{>ear  and  prosecute  or  defend  for  and  prosecute  it,  and  the  compromise 
a  city  or  county  under  or  for  the  city  or  settlement  of  the  same,  are  acts 
or  county  attorney  or  to  assist  him,  which  involve  the  exercise  of  judgment 
looking  of  course  to  the  city  or  county  and  discretion,  and  power  conferred 
attorney,  if  to  any  one,  for  compensa-  upon  a  municipal  corporation  to  do 
tion ;  (4)  a  city  or  county  may  employ  such  acts  cannot  he  delegated  to  others. 
other  counsel  to  perform  such  of  its  Scollay  v,  Butte  County,  67  Cal.  249. 
l^gal    busineas   as  the   law   does   not 
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attorney  as  prescribed  or  defined  by  statute  or  ordinance;  *  or  if  for 
disability  or  other  reason,  it  is  impossible  for  the  city  attorney  to  dis- 
charge the  required  duty.' 

If  a  corporation  attorney,  after  his  term  of  office  has  expired,  con- 
tinues in  the  management  of  suits  in  which  the  corporation  is  inter- 
ested, without  objection  from,  and  with  the  knowledge  of,  the  corpo- 
ration and  of  his  successor,  he  may,  it  has  been  held,  recover  for  such 
services.^  An  attorney  was  employed  upon  a  quantum  meruit  by  the 
city  to  conduct  a  case  to  a  final  termination,  and  pending  the  litigi- 
tion  was  appointed  city  counsellor,  when  it  became  his  official  duty 
to  act  for  the  city ;  and  it  was  held  that,  in  the  absence  of  an  express 
contract,  he  could  not  recover  for  the  value  of  such  services  as  were 
rendered  after  his  appointment.  It  might  be  otherwise  if  the  original 
employment  had  been  to  carry  the  suit  throu^  for  an  agreed  sum.* 
But  the  power  of  the  municipality  or  its  appropriate  officers  to  em- 
ploy an  attorney  is  limited  to  those  matters  in  which  the  municipality 
has  some  official  duty  or  which  may  properly  be  said  to  affect  its 
interests.  An  attempted  employment  of  an  attorney  in  a  matter  in 
connection  with  which  the  municipality  has  no  official  duty,  or  which 
does  not  fall  within  the  duties  of  the  board  or  officer  makiiig  the 

^  County  commissionerB,  when  sued  Brown,  20  Wall.  289,  321;  Mempfaii 
beyond  the  limits  of  their  own  county,  v.  Adams,  9  Heisk.  (Tenn.)  518;  b.  c. 
where  the  county  attorney  is  not  24  Am.  Rep.  331 ;  Caas  Countv  r.  Ros, 
bound  to  go,  may  employ  other  counsel  46  Ind.  404 ;  McCabe  v.  Vounttu 
to  defend  the  action,  although  by  County,  46  Ind.  380. 
statute  the  county  attorney  is  made  *  Detroit  v.  Whittemore,  27  IGch. 
the  official  adviser  and  representative  281.  Construction  of  power  to  employ 
of  the  county.  Thacher  v.  Jefferson  private  counsel.  lb.  In  empk^inf 
County,  13  Kan.  182.  counsel  the  board  of  county  oominis- 

'  Smith  V.  Sacramento,  13  Cal.  531.  sioners  acts  as  a  corporation,  and  like 
'  Langdon  v.  Castleton,  30  Vt.  285.  other  corporations,  may,  unless  the 
See  Harrington  v.  Berkshire  School  statute  otherwise  requires,  emi' 
District,  30  Vt.  155;  supra,  §  793,  as  agents  and  attorneys  without  r 
to  implied  contracts.  Compare  Clough  such  employment  a  matter  of 
V.  Hart,  8  Kan.  487,  supra.  Compensa-  but  this  must  be  done  by  the  con- 
tion  of  city  attorney.  See  Carroll  v.  St.  current  act  of  a  Diajority  of  tbe  boaiti 
lx)uis,  12  Mo.  44;  also,  chapter  on  at  a  legal  session.  Such  attorney  msy 
Corporate  Officers,  ante.  Liability  for  recover  compensation  for  his  serriwL 
attorney's  fee  under  charter  or  special  McCabe  v.  Fountain  County.  46  Ind. 
statutes,  see  Bnidy  v.  New  York  380.  The  city  council  under  the  l»«i 
Super\'isors.  2  Sandf.  S.  Car.  R.  400,  of  Iowa,  while  acting  as  a  board  of 
aff'd  10  N .  Y.  260.  for  reasons  given  by  equalization,  is  discharging  a  corponte 
Oakley,  C.  J.,  in  2  Sandi.  460:  Halstend  function  and  acting  as  a  represenUtin 
V.  Mayor,  <tc.  of  New  York,  3  N.  Y.  430;  of  the  city,  and  if  its  action  is  appttkd 
Memphis  v.  Brown,  20  Wall.  289;  from,  the  city  solicitor  is  justmed  in 
State  V.  New  Orleans,  20  La.  An.  172;  defending  it  in  the  appellate  court;  for 
Bright  V.  Hpwes,  19  La.  An.  666;  which  ser>dce  he  is  entitled  to  leMOU* 
Parker  v.  Williamsburg,  13  How.  Pr.  ble  compensation,  even  thouch  tte 
(N.  Y.)  250;  Cloiieh  v.  Hart,  supra,  service  or  the  compensation  be  do* 
and  cases  cited  by  Valentine,  J.  Proof  provided  for  by  city  ordinance.  Kinw 
of  employment.  Butler  v.  Chariest  own,  v.  Waverly,  42  Iowa,  437.  Eitn 
7  Gray  (Mass.),  12,  14;    Memphis  v.   pensation.    Ante,  §  426. 
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contract  of  employment,  does  not  render  the  municipality  liable  to 
the  attorney  for  his  compensation.' 

§  825  (480).     Oontracts  for  Local  Improvements.  —  A  municipal 
corporation  contracted  with  a  paver  to  do  certain  work  at  a  fixed 

*  Colusa  CJounty  v,  Welch,  122  Cal.  a  county  or  city  of  expenses  incurred  bjf 

428  (employment  of  special  counsel  to  a  poli4:e  officer  in  successfully  defending 

influence  pending  legislation  affectinj^  chaiges    preferred    against    him    for 

the  county).     As  to  power  of  munici-  official  miscondtuU.     Chapman  v.  New 

pality    to    indemnify    officers    against  York,  168  N.  Y.  80,  aff'g  57  App.  Div. 

legal  expenses,  &c.,  see  ante,  §  307.    A  583.    See  also  Matter  of  Straus,  44  N.  Y. 


corporation    itself,    cannot    apply    the  748;  Matter  of  Labrake,  29  N.  Y.  Misc. 

corporate  funds  in  payment  of  such  87.    See  Index,  City  Purpose:  County. 
services.       Daniel     v,     Memphis,     11         A  city  cannot  assume  the  expense  of 

Humph.    (Tenn.)    585.      A  municipal  defending    an    action    against    police 

corporation  has  no  power  to  employ  officers  to  recover  damages  for  faise 

counsel   to   defend   a   suit   exclusively  imprisonment.     Cliicago    v.    Williams, 

directed  against  its  officers,  though  its  182  111.  135,  rev'g  80  111.  App.  33.    But 

object  be  to  enjoin  them  from  per-  in  Cullen  v.  Carthage,  103  Ind.  196,  it 

fonning    their   official    functions    and  was  held  that  the  trustees  of  a  town 

to  appoint  a  receiver  of  its  corporate  have    incidental     power    to    employ 

property.     Smith  v.  Nashville,  4  Lea  counsel  to  defend  the  town  marshal 

(Tenn.),  69.     When  suit  is  brought  in  against  an  action  for  false  imprison- 

the  name  of  a  municipal  corporation  ment  brought  by  one  arrested  by  liim 

vrithotU  authority,  it  may  he  dismissed,  for  the  violation  of  a  town  ordinance, 

on  motion  of  the  defendant,  or  by  the  and  that  counsel  so  employed  m^ht 

court  of  its  own  motion  when  atten-  recover  therefor  in  an  action  against 

tion  is  called  to  the  fact.    Kankakee  v.  the  town,  citing  and  approving  §  307, 

Kankakee  &.  I.  R.  R.  Co.,  115  111.  88.  ante,  and  relying  on  the  cases  there 

The  Supreme  Court  of   Wisconsin  cited.     To  the  same  effect,  Roper  v. 

holds  that  no  action  will  lie  against  a  Lawrinbuig,  90  N.  Car.  427.     Index, 

city   having   "the  ^neral   powers   of  Indemnification  of  Officers:    Office  and 

municipal    corporations    at    common  Officer.     The  common  council  cannot 

law,"    to    recover    compensation    for  authorize  the  employment  of  counsel 

serviced  of  coimsel  to  aid  in  criminal  at  the  expense  of  the  corporation  to 

vro9ecutions  against  persons  who  had  defend    a    suit    brought    against    the 

latdy   been   officers   of  the   city,   for  cLcting  mayor  to  test  the  validity  of  the 

ofiFences    committed    under    color    of  latter's  election.     Peck  v.  Spencer,  26 

thw  official  duties,  resulting  in  pecu-  Fla.  23.     Gaim  for  services  alleged  to 

niary  injury  to  the  city.     Butler  v.  have  been  rendered  by  an  attorney  in 

Milwaukee,  15  Wis.  493.     In  Indiana,  an  action  of  quo  xixirranto  brought  in 

%  county  board  has  no  power  to  em-  tlie  name  of  tlie  State  upon  the  relation 

ploy  counsel  to  conduct  criminal  prose-  of  the  county  attorney  against  a  water 

eutions  and   cannot    be  comi>el1ed  to  company  to  forfeit  its  franchise,  held,  not 

Biy  for  services    rendered.    Uight  v.  to  be  recovernble   where  it  appearecl 

onroe  Co.,  68  Ind.  675;    Ripley  Co.  that  no  resolution  was  adopted  or  action 

V,  Ward,  69  Ind.  441;    Grant  Co.  v.  taken  by  the  city  council  employing 

Bradford,  72  Ind.  455.  the  plaintiff  or  recognizing  his  service* 

Under   the   provision   of   the   New  as  an  obligation  to  the  city.     Root  v. 

York     Constitution     prohibiting     any  Topeka,  63  Kan.   129.     Attorney  ap- 

county  or  city,  &c.,  from  loaning  its  pointed    by    court    to    defend    accused 

money  or  credit  to  or  in  aid  of  any  in-  persons    who    are    unable    to    employ 

dividual,  and  from  incurring  indebted-  counsel  cannot  recover  for  services  so 

ness  except  for  county,  city,  Ac,  pur-  rendered    in    an    action    against    the 

poses,  the  legidature  cannot  authorize  county.     Posey  v.  Mobile  County,  50 

or  direct  the  payment  from  the  fundd  of  Ala.  6. 
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price,  of  which  it  was  to  pay  one-third,  and  the  owners  of  the  abutting 
property  two-thirds.  It  was  judicially  determined  that  the  pro- 
prietors were,  in  law,  liable  to  pay  only  one-third ;  and  it  was  held, 
in  an  action  by  the  paver  against  the  corporation,  that  it  was  a  vjar- 
ratiiortoT  the  remaining  one-third ;  and  it  was  held  liable  accordingly.^ 
But  where  the  charter  or  constituent  act  in  reference  to  improving 
streets  provides  that  the  city  sliall  be  liable  to  the  contractor  for  so  muck 
only  of  the  improvement  as  Is  occupied  by  streets  and  alleys  crossing 
the  same,  and  that  the  owners  of  adjacent  lots  shall  be  liable  for  the 
rest,  the  city  is  not  liable  for  the  deficiency  in  case  the  adjacent  prop- 
erty does  not  sell  for  enough  to  pay  the  assessment,  and  though  the 
owner  be  a  non-resident.^ 


^  Tounier  v.  Municipality,  5  La.  An.  distinguished.  Casey  v.  Leavenworth, 
298.  So  where  a  city  by  ordinance  di-  17  Kan.  1S9.  Compare  Reock  v. 
rected  that  a  sewer  be  constructed,  Newark,  33  N.  J.  L.  129.  Further,  ai 
reciting  tliat  the  action  was  taken  upon  to  local  improvemcjUa,  see  chap,  zix.; 
petition  of  a  majority  of  property  poM^  §  1465;  swpra,  §$  793,  803.  See 
owners,  and  the  work  was  discontmued  further,  Index  —  Local  Imyrotcemenit. 
because  it  ap()eared  that  a  majority  Municipal  Bonds;  Streets;  Taxation. 
had  not  petitioned,  the  city  was  held  to  In  Memphis  v.  Brown,  20  WalL  289. 
be  liable  to  pay  for  the  services  of  an  it  was  held  that  under  its  charter  the 
inspector  employed  by  it  for  the  work^  on  city  liad  fuU  power  to  make  patvig 
the  ground  that  there  was  an  implied  contracts,  and  to  pay  either  in  cash  or 
guarantee  that  the  petition  was  suffi-  in  bonds,  or  botn,  and  to  cuarantee 
cient.  Bill  v.  Denver,  29  Fed.  Rep.  344.  payment  of  the  assessment  bills  against 
See  also  Cronan  v.  Municipality,  5  La.  abutters.  See  also  Saxton  v.  St 
An.  537,  where  by  the  construction  of  Joseph,  60  Mo.  153.  Towers  for  dtdrie 
the  contract  the  city  was  held  liable  lights  held  not  "local  improvemenii,** 
for  the  whole  expense,  the  proprietors  where  the  lighting  systeto  is  not  owned 
having  refused  to  make  payment.  A  by  the  city.  Putnam  v.  Grand  Rapidi, 
contractor  failing,  for  want  of  power  in   58  Mich.  416. 

a  city,  to  be  able  to  get  his  piay  from  *  New  Albany  v,  Sweeney,  13  hd. 
special  assessments,  the  city  was  held  245;  Lucasv.  San  Francisco,  7  CaL  463; 
liable  to  him,  it  being  regarded  as  Lovell  v,  St.  Paul,  10  Minn.  290.  Con- 
guaranteeing  that  it  possessed  the  tracts  with  municipal  corporations  iR 
specific  powers  relied  on  by  the  con-  construed  with  reference  to  the  chM^ 
tractor  for  his  compensation.  Maher  tered  or  corporate  powera  of  the  citj- 
V.  Chicago,  38  111.  266;  Scofield  v,  13  Ind.  245,  supra. 
Council  Bluffs,  68  Iowa,  695;  Bucroft  If  the  municipal  corporation  agnm 
V.  Council  Bluffs,  63  Iowa,  646.  But  wUh  the  contractor  to  collect  the  aiea 
seeChicagov.  People,  48  III.  416,  where  ments  from  the  abutting  ownen,  a 
the  first  case  is  explained  and  dis-  failure  to  do  so  was  held  to  render  it 
tinguished.  See  also  Rcilly  v.  Philadel-  liable.  Morgan  v.  Dubuque,  28  Ion. 
phia,  60  Pa.  St.  467 ;  Sleeper  v.  Bullen,  575.  See,  however,  Beard  v.  BrooUjn. 
6  Kan.  300;  Chicago  v.  People,  56  111.  31  Barb.  (S.  Y.)  142;  Saxton  r.  St 
327;  Lowden  v.  Cincinnati,  2  Disney  Joseph,  60  Mo.  153;  Saxton  v.  Bewh, 
(Ohio),  203.  Right  of  contractor  to  sue  50  Mo.  488.  A  creditor  of  a  mumo- 
the  corporation  where,  in  consequence  of  pality  is  not  obliged  to  wait,  before  he 
its  neglect,  it  would  be  nugatory  to  sues,  until  the  money  can  be  coDected 
proceed  against  the  owners  of  the  from  the  land-owners  beneBted,  and  co 
property.  See  Michel  v.  Terribonne  whom  the  charter  imposes  the  expeoK 
Police  Jury,  0  La.  An.  67;  Newcomb  v.  of  the  improvement  whence  hb  Him 
E.  Baton  Rouge,  4  Rob.  (La.)  233;  accrued.  Little  v.  Union  Towmh^ 
Michel  r.  W.  Baton  Ht.iige,  3  La.  An.  Committee,  40  N.  J.  L.  397. 
123;  Leavenworth  r.  Mills,  G  Kan.  288; 


§826  CONTRACTS   FOR   LOCAL   IMPROVEMENTS.  1249 

§826  (481).  Consent  of  Property-Owners.  —  A  city  charter  re- 
quired the  consent  of  a  majority  of  property-owners  to  make  certain 
improvements,  which,  when  made,  were  chargeable  upon  the  adja- 
cent  property.  An  ordinance  provided  that  contractors  doing  such 
work  should  look  to  the  adjacent  property,  and  not  to  the  city,  for 
their  pay.  Under  these  circumstances  the  city  entered  into  a  con- 
tract with  the  plaintiff  to  grade  a  certain  street,  the  plaintiff  agreeing 
that  he  should  receive  his  pay  from  the  adjoining  property.  The 
plaintiff  performed  the  work ;  and,  inasmuch  as  the  adjacent  owners 
had  never  given  their  consent  to  the  making  of  the  improvement, 
he  sued  the  city  on  the  contract,  to  recover  for  the  work  done;  and 
it  was  held  that  the  action  could  not  be  maintained.^ 

*  Leavenworth  v.  Rankin,  2  Kan.  of  New  York,  63  N.  Y.  455 ;  (recovery 
357;  Swift  V.  Williamsbun,  24  Barb,  back  of  assessment  paid  in  error); 
(N.  Y.)  427;  Goodrich  v.  Detroit,  12  Tone  v.  Mayor,  Ac.  of  New  York,  70 
Ifich.  279;  Johnson  v.  Indianapolis,  N.  Y.  157.  Assignment  of  contract. 
16  Ind.  227;  New  Albanv  v.  Sweeney,  McCubbin  v.  Atchison,  12  Kan.  166 
13  Ind.  245;  Mo^lan  v.  New  Orleans,  (liability  of  city  to  assignee  of  contract 
32  La.  An.  673 ;  infra,  §  827.  without  objection  by  city) ;    McGlue 

A  dtj  advertised  for  proposals  to  v.  Philadelphia,  10  Phil.  (Pa.)  348; 
do  oeitam  public  work,  and  tne  plain-  Perkinson  v.  St.  Ix>uis,  4  Mo.  App. 
tifif  made  proposab,  which  were  ac-  322  (where  charter  provides  for  specinc 
oepted,  without  qualification,  by  an  appropriation  contractor  cannot  re- 
entry on  dty  records;  and  it  was  de-  cover  from  the  citv  for  work  ordered 
eided  that  the  statement  in  the  pub-  by  city  engineer  which  he  might  have 
fished  notice,  'Hhe  expense  of  the  known  was  in  excess  of  the  appro- 
work  to  be  assessed,"  &c.,  was  part  of  priation).  Where  a  contractor  receives 
the  contract,  no  other  provision  for  assessment  bills  in  payment,  with  the 
payment  having  been  made,  and  that  rieht  to  use  the  name  of  the  city  in 
the  plaintiff  could  not  maintain  an  fiung  Ucns  against  the  abutting  owners, 
action  against  the  city  until  after  the  such  owners  may  defend  by  question- 
asBessment  and  collection  of  his  com-  ing  the  character  of  the  work  though 
pensation,  or  until  it  or  its  officers  they  are  not  nominal  parties  to  the 
uuled  to  proceed  with  reasonable  contract.  Erie  C^ty  v.  Butler,  120  Pa. 
diligenoe,    alter  the    expense    of   the  St.  374. 

wonc  was  ascertained,  to  make  and  An  ordinance  of  the  city  of  Louis- 
cc^ect  an  assessment,  and  to  pay  oyer  ville  ordained  "that  no  contract  should 
money  thus  collected.  Hunt  v.  Utica,  be  binding  on  the  city  imtil  it  is  ap- 
18  N.  Y.  442.  proved  by  both  boards  of  the  general 

Extent  of  recovery  by  contractor  council,  and  this  shall  be  necessary  to 
against  abutter  where  the  work  is  done  make  a  contract  complete  and  binding 
in  a  manner  inferior  to  that  stipulated  upon  the  city.''  A  contract  was  made 
for  in  the  contract.  Creamer  v.  Bates,  for  a  certain  street  improvement,  which 
49  Mo.  523.  was  signed   by  the   mayor,   but   was 

Further  as  to  the  rights  and  reme-  never  approved  by  both  boards,  but  by 
dies  of  the  contractor,  of  the  property-  one  of  them  only.  If  the  contract  had 
owner,  and  the  liabiuties  of  tne  muni-  been  executed  as  required  by  the  or- 
ckmI  corporation.  Foote  v.  Milwaukee,  dinance,  the  contractor  would  have 
18  Wis.  270  (  Bond  V.  Newark,  19  N.  J.  been  entitled  to  recover  against  the 
Eg.  376;  Palmer  v.  Strumpf,  27  Ind.  adjacent  property-holders  tne  agreed 
329;  McSpedon  v.  New  York,  7  Bosw.  price.  It  was  conceded  ^hat  he  could 
(N.  Y.)  601;  Floumoy  v.  Jefferson-  not  recover  against  them,  because  the 
vine,  17  Ind.  169;  Sleeper  v.  Bullen,  6  contract  had  not  been  thus  executed. 
Kan.  300;  post,  chapter  on  Taxation  He  thereupon  sought  to  make  the  city 
aiKi  Local  Improvements;  supra,  §  794;  liable  for  the  work  done;  but  the  Ck>urt 
wifra,  i  1465;  Mayer  v.  Mayor,  &c.   of    Appeals,    distinguishing   the    case 
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§  827  (482).  LiabiUty  of  Gity  if  Contract  Price  is  payable  from 
Assessment.  —  When  the  cliarter  or  statute  authorizing  the  improve^ 
ment,  or  an  express  stipulation  in  the  contract,  provides  that  the  eotir 
tractor  shall  be  remunerated  from  the  proceeds  of  an  assessment  on  the 
property  benefited  and  shall  look  only  to  the  assessment  as  the  source 
for  payment,  or  when  the  city  charter  provides  no  other  means  to  pay 
the  contractor  than  the  proceeds  of  the  assessment  as  it  is  collected, 
there  is  no  liability  on  the  city  to  tlie  contractor  other  than  to  make 
and  collect  the  assessment  and  pay  it  over,  unless  the  city  fails  in 
some  duty  it  owes  to  the  contractor  connected  with  the  levy  and  col- 
lection of  the  assessment.^    Upon  the  receipt  of  the  assessment  the 

from  Kearney  v.  Covington,  1  Met.  Montgomery  Ck>unty  Board  v.  FuUcn. 
(Ky.)  339,  held  that  no  contract  binding  111  Ind.  410;  QuiIl  v.  Indianapolis, 
on  the  city  was  ever  made,  and  that  121  Ind.  292;  Robinson  r.  Valparaiflo, 
he  could  not  recover,  there  having  136  Ind.  61G;  Dowel!  v.  Talbot  Pav. 
been  no  ratification  of  the  contract.  Co.,  138  Ind.  675;  Porter  v.  llpton, 
Murphy  v.  Louisville,  9  Bush  (Ky.),  141  Ind.  347;  Huntington  r.  Force, 
189.  Quantum  meruit  will  not  lie  152  Ind.  3GS;  Leavenworth  v.  Rankin, 
against  a  city  for  materials  furnished  2  Kan.  357;  licavenworth  v.  Mills, 
for  a  public  work  under  a  contract  6  Kan.  288;  Casey  v.  Leavenworth, 
which  is  void  as  not  in  conformity  with  17  Kan.  189;  Kearney  r.  Covington, 
statutes  recjuiring  such  contracts  to  be  1  Mete.  (Ky.)  339;  Loui5\'ilIe  v.  Hen- 
made  in  a  particular  manner.  Bigler  derson,  5  Bush  (Ky.),  515;  Oatlettf- 
V.  New  York,  5  Abb.  (N.  Y.)  N.  Cas.  51.  burg  v.  Self,  115  Ky.  669;  TeireD  f. 
When  city  not  liable  on  contracts  of  Paducah,  122  Ky.  331;  92  S.  W.  Rep. 
police  and  school  boards,  see  Swift  v.  310;  Movlan  v.  New  Orleans,  32  La. 
New  York,  17  Hun  (N.  Y.),  518  (not  An.  673;  Hendrick  v.  West  Sprii«- 
city.  but  police  department  liable  on  field,  107  Mass.  541;  Goodnch  v. 
contracts  for  removing  garbage) ;  Utica  Detroit,  12  Mich.  279;  TrfUMing  f. 
1'.  Miller,  62  Ind.  230;  Jarvis  v.  Shelby,  Van  Gorder,  24  Mich.  456;  Second 
62  Ind.  257;  Crane  v.  Urbanna,  2  111.  Nat.  Bank  r.  Lansing,  25  Mieh.  207: 
App.  559.  Paret  r.  Bayonne,  40  N.  J.  I-.  3^: 

As   to   implied   municipal   liability ,  Baker  v.  Utica,  19  N.  Y.  326;   Swift 

see  the  important  opinion  of  the  Unit^  v.   Williamsburgh,   24   Barb.   (N.  Y-) 

States    Supreme    (jourt    in    Louisiana  427;     Beard   v.    Brooklyn,   31   Baib. 

(City  of)  r.  Wood,  102  U.S.  294;  com-  (N.  Y.)   142:    McCullqugh  r.  Mayor, 

pare  Litchfield  V.  Ballou,  114  U.S.  190.  &c.  of  Brooklyn.   23   Wend.   (N.  Y.) 

^upra,  §§   794,  795,  and  notes.     In-  458;    Lake  v.  Williamsburgh,  4  Denio 

dex,   Assumpsit;  Contracts;  Municipal  (N.  Y.),  520;    Creighton  v.  Toledo,  18 

Bands.  Ohio    St.    447;     Arment    v.    Yamhin 

Where  the   selection   of   a   paving  0)unty,  28  Oreg.  474;    Northwesten 

contractor  by  a  majority  of  the  lot-  Lumber  Co.   v.   Aberdeen,  20  Wash, 

owners   was   a   condition  precedent  to  102;    Tacoma,  Ac.  Pav.  Co.  v.  Steni- 

his  right  to  do  the  work,  his  selection  berg,   26   Wash.    84;     Whalen  v.  La 

must  be  shown  before  he  can  recover  Crosse,    16  Wis.   270,   271;    Smith  r. 

either  from  t lie  city  or  from  the  owners.  Milwaukee,    18    Wis.    63;     Finn^  r. 

Reilly  r.  Pliiladelphia,  60  Pa.  St.  467.  Oshkosh,    18    Wis.    220;     Fletcher  r. 

'   Mj-mphis  V.  Brown  (an  important  Oshkosh,  18  Wis.  228;   State  v.  Hbbe, 

caseV  20  Wall.  (U.  S.)  289:   Memphis  106  Wis.  411. 

V.    Hrown,    97    V.    S.    300;     Jacks   v.  Poicer  to  contract   for  a  pubDc  ini- 

Pliiliips  County,  25  Ark.  64;    Chicago  provement  gives  the  city  by  implic»- 

7'.    People,    48    111.    416:     Dolese    v.  tion  power  to  stipulate  in  the  contnct 

MrDougall.    78    111.    App.    629:     New  that  the  contractor  shall  look  orU}/ to  th^ 

Alhrjny    v.    Sweeney.     13     Ind.   245;  proceeds  of  an  assessment  for  Ilia  com- 

Joiinson  r.  Indianapolis.  16  Ind.  227;  pensation.     Park   Ridge  r.  Robinson. 

KuppiTt   V.    Halthnore,   23    Ind.    184;  198   111.  571.     When  the  charter  pro- 
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city  becomes  liable  to  the  contractor  as  for  money  received  to  his 
use.*  But  where  the  contract  price  is  payable  from  asi^essments,  the 
courts,  having  regard  to  the  duty  of  the  municipality  to  cause  the  as- 
sessment to  be  made  and  collected  in  a  proper  manner  and  without 

unreasonable  delay  after  the  work  is  done,  have  laid  down  the  princi- 

videa  no  other  means  of  payment  than  holds  the  tax  certificate  as  trustee  for 
a  special  assessment  for  the  cost  of  the  benefit  of  the  contractor,  tlnney 
the  improvement,  a  person  contracting  v.  Oshkosh,  18  Wis.  220;  Hoyt  v. 
with  the  city  is  changeable  with  notice  Pass,  64  Wis.  273;  State  v,  Hobe,  106 
of  its  provisions,  and  is  deemed  to  Wis.  411.  Under  the  system  in  force 
contract  with  reference  to  the  only  in  Wisconsin,  special  assessment  liens 
source  of  payment  provided  by  law.  and  the  monei/s  collected  thereunder 
Baker  v.  Utica,  19  N.  Y.  326.  '  A  do  not  at  any  tmie  become  the  property 
etatute  which  provides  that  the  city  of  the  public  represented  by  the  mum- 
shall  not  be  liaole  for  an  improvement  cipality,  but  are  private  property  owned 
without  the  right  to  enforce  it  against  by  the  holders  of  assessment  certifi- 
the  property  receiving  the  benefit  cates,  and  moneys  received  thereimder, 
thereof  was  held  not  to  apply  to  cases  in  are  held  in  trust  by  the  ofi&cers  receiving 
which  the  city  has  no  power  to  make  them  for  the  use  and  benefit  of  the 
the  improvement  at  the  cost  of  the  certificate  holders.  State  v.  Hobe,  106 
ownera  of  adjacent  property.     When  Wis.  411. 

the  city  has  aiUhorUy  to  contract  for  A  stattUe  authorizing  the  delegation 

the  work,  but  no  aiUhority  to  charge  to  the  contractor  for  an  improvement 

it   on  abutting  property,  the  city  is  of  authority  to  collect  .the  assessment 

liable  to  the  contractor  for  the  price  is  not  unconstitutional  as  a  delegation 

€)f  the  work.     Caldwell  v.  Rupert,  73  of  a  municipal  function  in  violation 

Ky.  179;    Louisville  v.  Nevin,  73  Ky.  of  a  constitutional  provision  prohibit- 

549^  Craycraft  v.  Selvage,  73  Ky.  696;  ing  the  legislature  from  delegating  to 

Louisville  V,  Leatherman,  99  Ky.  213;  any  special  commission  or  individual 

Gosnell  r.    Louisville,    104    Ky.    201 ;  power  to  perform  any  municipal  func- 

Louisville  v.  Bitzer,  115  Ky.  359.    See  tion  whatever.     Banaz  v.  Smith,  133 

also  Terrell  v.  Paducah,  122  Ky.  331;  Cal.  102;    Davies  v.  Los  Angeles,  86 

92    S.    W.    Rep.    310;    Covington    v.  Cal.    37.      When  the   assessment  has 

Nokmd  (Ky.),  B9  S.  W.  Rep.  216.     A  been  completed ^  the  rights  of  the  parties 

city  which  has  the  power  to  construct  thereunder  are  fixed  and  the  transaction 

An  improvement  either  at  the  expense  is  past  and  closed,  and  it  is  not  within 

of  the  property  benefited  or  at  the  ex-  the  power  of  the  legislature  to  affect 

pense   of    the   general    treasury,   may  them  by  a  statute  subsequently  enacted. 

fnake  a  contract  therefor  payable  from  Merriam  v.  People,  160  111.  555.    But 

An  assessment  with  a  stipulation  that  when  the  tax  hais  not  been  determined, 

if  the  fund  so  provided  is  not  available  the   contractor's    vested   right  therein 

or  sufficient  at  a  specified  date,  payment  is  not  affected  or  impaired  by  a  statute 

will  be  made  from  the  city  treasury,  enacted  subsequently  to  the  contract. 

Garden  CSty  v.  Trigg,  57  Kan.  632.  changing    the    method   of   apportioning 

*  Ajgenti  v.  San  Francisco,  16  Cal.  the  tax  among  the  lots  subject  thereto. 

255,  282;    Pine  Tree  Lumber  Co.  v.  Palmer  v.    Danville,    166    111.   42.     A 

Faigo,   12  N.   Dak.   360;    Wheeler  v.  statute    authorizing    a    contractor    to 

Chicago,   24   111.    105 ;    Sangamon  Co.  foreclose  his  lien  only  affects  the  remedy 

V.  ^nngfield,  63  111.  66.  and  does  not  impair  any  vested  right. 

The  city  is  liable  as  for  money  re-  Do  well  v.  Talbot  Pav.  Co.,   138  Ind. 

eeived  to   the   use    of   the   contractor  675.      Where    the    property    owners 

although  the   assessment   is  paid  not  voluntarily  pay  to  the  city  interest  on 

in  ca£  but  in  outstanding  municipal  their  assessments  which  has  been  im- 

warranto.     Ai^enti  v.  San   Francisco,  properly  imposed  and  confirmed,  the 

16  Cal.  255,  256.    Where  the  city  causes  city  is  liable  to  the  contractor  for  the 

A  lot  to  be  sold  for  an  unpaid  assess-  interest  so  received  and  cannot  escape 

ment  and  bids  it  in  at  the  tax  sale  in  payment  because  of  the  alleged  error 

the  absence  of  any  other  bidder,  the  in  making  the   assessment.     Chicago 

dty   does  not  thereby  become  liable  v.  McGovem,  226  111.  403. 
for  the  amount  of  the  tax  assessed,  but 
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pie  that  the  municipality  is  answerable  in  damages  to  the  contractor 
jor  a  breach  of  Us  duty  in  this  respect,  and  in  many  cases  have  held 
that  the  failure  of  the  municipality  to  discharge  its  duty  by  making 
the  necessary  assessment,  or  by  its  unreasonable  delay  in  collectiDg 
and  paying  over  the  money,  constitutes  a  breach  of  the  contract  or 
a  liability  ex  delicto,  giving  to  the  contractor  a  right  to  recover  his 
compensation  or  damages  against  the  municipality  generally.' 

^  Barber  Asphalt  Pa  v.  Ck>.  V.  Denver,  301.     Interest  held  not  to  be  reoonenkk 

72  Fed.  Rep.  336;    Maher  v,  Chicago,  where  payment  of  the  contractor  hu 

38  111.  266;   Chicago  v.  People,  56  111.  been  delayed  by  the  neglect  of  the  city 

327;    Moigan  v.  Dubuque,  28  Iowa,  to  collect  an  assessment  without  ud- 

575;     Bucroft   v.    Council    Bluffs,    63  reasonable    delay,     '^^der  v.  Chieaflo, 

Iowa,  646;    Scofield  v.  Council  Bluffs,  164  HI.  354,    alf'g   60  lU.  App.  m. 

68  Iowa,  695;  Polk  County  Sav.  Bank  See  also  Chicago   v.   People,  56  DL 

V.    State,    69    Iowa,    24;     Ft.    Dodge  327;    Hoblit  v.  BloomingtoD,  87  VL 

Electric    Light   &   Power   Co.  v.    Ft.  App.  479. 

Dodge,   115  Iowa,  568;    Leavenworth  The  rule  in  Oreoon  is  laid  down  thm 

V.   Stille,    13   Kan.   539;    Atchison  v,  in  Jones  v,   Portland,  35  Oteg.  512: 

Byrnes,    22    Kan.    65;     Louisville   v.  "Whatever  confusion   there  mav  be 

Nevin,  10  Bush  (Ky.),  549;  Louisville  in  the  authorities  elsewhere,  the  hold- 

V.  Leatherman,  99  Ky.  213;  Louisville  ing  of  this  court  is  that,  where  the  ex- 

V.   McNaughton,    19    Ky.    Law   Rep.  pense  of  improving  a  street  in  a  6Xf 

1695;    44  S.  W.  Rep.  380;    Louisville  is  to  be  paia  from  a  special  fund  to  be 

V.  McNaughton,  114  Ky.  333;   Cole  v.  raised  by  an  assessment  on  the  o&uttMf 

Shreveport,  41  La.  Ann.  839;   Fisher  property ,  a  failure  of  the  muninpaUt§ 

V.  St.  Liouis,  44  Mo.  482 ;    Steffen  v.  to  comply  with  any  of  the  requiremenU 

St.  Louis,  135  Mo.  44 ;   Oster  r.  Jeffer-  of  the  charter  essential  to  supply  such 

son,    57    Mo.    App.    485;     Knapp   v.  fund    (Nor.    Pac.    Lumbering    Go.  r. 

Hoboken,  38  N.  J.  L.  371;    Beard  v.  East  Portland,  14  Oreg.  3;    little  w. 

Brooklyn,    31    Barb.    (N.    Y.)    142;  Portland,  26  Oreg.  235) ;  or  any 


McCann  v.   Albany,    11   N.   Y.   App.  sonable   delay  in  enforcing  such  pio- 

Div.  378 ;  Reilly  v.  Albany,  1 12  N.  Y.  visions  or  collecting  and  paying  ottt 

30;     Cummings    v.    Mayor,    &c,    of  the    money    (Commercial   Nat.   Bank 

Brooklyn,  11  Paige  Ch.  (N.  Y.)  596;  t?.  Portland,  24  Oreg.  188),   givw  the 

Frush  V,  East  Portland,  6  Oreg.  281 ;  contractor  a  right  of  action  ex  ddids 

Nor.  Pac.  Lumbering  &  Mfg.  Ck>.  v.  against  the  corporation  for  damam 

East  Portland,    14  Oreg.  3;  Portland  in  which  he  is  entitled  to  recover  toe 

Lumbering  &  Mfg.  Co.  v.  East  Port-  amount  due  under  the  contract,  itith 

land,  18   Oreg.  21 ;   Ck>mmercial   Nat.  interest,  notwithstanding  a  proviaiao 

Bank  r.  Portland,  24  Oreg.  188;   Little  in  the  contract  that  he  shall  look  /or 

V.  Portland,  26  Oreg.  235;    Eilert  v.  payment  only  to  the  special  fund  and 

Oshkosh,  14  Wis.  637.  that  he  will  not  require  the  munict^ 

Liability  of  the  city  for  neglect  or  ity  by  any  legal  process,  or  othenme. 

unreasonable  delay  to  make  an  assess-  to  pay  for  the  same  out  of  any  otlvr 

ment  presupposes  tliat  a   valid   con-  fund  (C!onmiercial  Nat.  Bank  «.  Poitr 

tract   has    been    entered   into   by  the  land,  24  Oreg.  188)." 
city.    If  the  con/rac^  i8  tnvoZici  for  failure        In  Bill  v.  Denver,  29  Fed.  Bip 

to  comply  with  the  provisions  of  the  344,  the  ordinance  dinctiog  the  mtf- 

charter,  no  duty  to  make  the  assess-  ing  of  a  sewer  recited  tiiat  it  kju.b 

ment  arises  anci  the  contractor  cannot  accordance  with  a  petition  of  a  mijori^ 

recover  on   that   ground.     Saxton  «.  of  the  property  ownera.    The  coet  WM 

St.  Joseph,  60  Mo.  153;   Citizens  Bank  to  be  paid   by  a  special  aaseHmeDt 

V.  Spencer,  126  Iowa,  101.    When  the  Held    that    the    city    by    tmpliflate 

assessment  has  been  vacated  because  guaranteed   to    the   contractor  thtt  tl* 

of  the  failure  of  the  contractor  to  per-  petition  was  sufficient,  and  that  it  «• 

form  his  contract,  there  is  no  duty  on  lial)le  to  him  for  the  amount  of  the 

the  city  to  order  a  reassessment,  and  contract  price  on  the  f^ure  of  the 

it  cannot  be  held  1  able  for  its  failure  to  assessment  because  it  had  not  ben 

do  so.     Crawford  v.  Mason,  123  Iowa,  signed  by  a  majority  of  the  pitjp«V 
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t  some  cases  have  denied  or  qualified  this  doctrine  so  far  as  to 
bsit  there  is  no  general  Uability  Upon  the  city,  so  long,  at  least, 
remains  within  the  power  of  the  city  to  collect  the  assessment, 
bat  a  general  liabiUty  does  not  attach  if  the  city  is  proceeding 
d  faith  without  unreasonable  delay  to  make  a  new  assessment ;  ^ 
t  has  not  had«  reasonable  opportunity  to  correct  defects  in  the 
al  assessment  by  reassessing  the  property  benefited ;  ^  and  the 
to  a  general  recovery  against  the  city  has  been  denied  to  the 
ictor  in  some  instances  so  long  as  any  method  remained  of 
g  and  collecting  an  assessment  on  the  property  benefited.'  In 
3se  cases  the  contractor  has  a  remedy  in  mandamiLs  to  compel 
'  assessment,^  but  this  is  not  in  all  cases  his  exclusive  remedy, 
milar  reasons  some  courts  hold  that  if  the  substantial  grievance 
i  contractor  is  simply  neglect  on  the  part  of  the  municipality 
)ceed,  or  delay  in  completing  the  assessment,  the  appropriate 
ly  of  the  contractor  is  by  mandamiLs  to  compel  the  municipality 
3  oflBcers  to  perform  their  duty,  and  not  by  an  action  to  recover 
ges  for  the  breach  of  the  contract.*  When  the  claim  of  the 
ictor  to  relief  is  not  founded  upon  the  impossibility  of  the 
ig  an  assessment,  but  upon  the  express  refused  of  the  city  to 
rm  its  duty  in  that  respect,  the  appropriate  remedy  of  the  con- 
>r  has  been  held  to  be  by  mandamus  to  compel  the  city  to  act, 
lot  by  an  action  to  recover  damages,  or  the  contract  price  by 
►f  damages,  for  a  breach  of  the  contract."  But  this  view  is  not 
tnly  accepted^  and  other  cases  hold  that  a  simple  refusal  of  the 
3  levy  an  assessment  subjects  the  city  to  a  general  liability  to 
>ntractor  which  may  be  enforced  by  an  action  for  damages.^ 

L     See  also  Bucroft  v.  Ck>uncil  afT'g  74  111.  App.  511;    Citizens  Bank 

63  Iowa,  646.     See  Knox  Ck>.  v.  Spencer,  126  Iowa,  101. 

inwall^  24  How.  (U.  S.)  376,  and  '  German  American  Savings  Bank 

ases   m    chapiter   on    Municipal  v.  Spokane,  17  Wash.  315  (overruling 

as  to  question  of  pouer  and  McEwan  v,  Spokane,  16  Wash.  212); 

ons  precedent  and  esiojypel;  also  Stephens  v.  Spokane,  14  Wash.  298. 

r  on  Streets  and  Taxation.  ^  Farrell  v.  Chicago,   198  111.  558; 

Oregon,  a  prima  feune  case  of  Pontiac  v.  Talbot  Pa  v.  Co.,  94  Fed. 

y  on  the  part  of  the  city  is  made  Rep.  65;  s.  c.  96  Fed.  Rep.  679. 

proof  of  the  ordinance  authoriz-  *  Tipton    v.    Jones,    77    Ind.    307; 

16    improvement,    the    contract  Wren  v.    Indianapolis,   96   Ind.   206; 

>r,     performance     and     accept-  People  v.  Mayor,  &c.  of  Syracuse,  144 

if  the  work,  the  issuance  of  the  N.  Y.  63;    Weston  v,  Syracuse,  158 

it,  and  the  failure  of  the  city  for  N.  Y.  274. 

ears  to  provide  the  special  fund.  '  Alton    v.    Foster,    207    111.    150, 

irden  ia  then  an  the  city  to  show  rev'g  106  lU.  App.  475;    Greencastle 

;  was  not  guilty  of  any  n^lect  v,   Allen,   43    Ind.   347;    Fletcher  v. 

%j.    Jones  V,  Portland,  35  Oreg.  Oshkosh,  18  Wis.  228.    See  also  Reock 

sferred  to  supra.  v,  Newark,  33  N.  J.  L.  129,  referred 

bicago  V.   People,   48   111.   416;  to  in  chapter  on  Taxation,  post. 

u  V.  Olympia,  12  Wash.  465.  ^  Weston  v.   Syracuse,    158  N.   Y. 

ester   V.    Alton,    173    111.    587,  274;    Heller  v.  Garden  City,  58  Kan. 
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It  is  also  to  be  observed  that  in  some  recent  cases,  where  the  right  of 
the  contractor  to  recover  has  been  sustained,  the  courts  have  laid 
particular  emphasis  upon  the  fact  that  it  was  no  longer  within  the 
power  of  the  city  to  make  the  assessment  available  to  the  contractor, 
and  that  has  usually  been  assigned  as  one  of  the  principal  reasons 
for  sustaining  the  liability,  but  without  indicating  any  opinion  on 
other  and  cognate  questions.  In  other]words,  a  disposition  has  been 
e\'inced  on  the  part  of  some  courts  to  limit  the  right  of  the  contractor 
to  enforce  a  general  liability  on  the  part  of  a  city  to  those  cases  in 
which  the  contractor  is  absolutely  without  other  remedy,  although 
he  has  performed  his  contract  with  the  municipality.* 

The  author's  opinion  of  the  correct  general  principles  to  be  de- 
duced from  the  conflicting  authorities,  in  cases  where  by  charter  or 
express  contract  the  contractor  has  agreed  that  he  shall  be  paid  out 
of  the  proceeds  of  an  assessment  on  the  property  benefited,  may  be 
summarized  as  follows : 

(1)  So  long  as  it  is  within  the  power  of  the  city  to  make  an  assess- 
ment to  pay  the  contractor,  the  contractor  may  by  mandamus  com- 
pel the  assessment,  whether  the  failure  to  make  the  assessment  arises 
from  neglect  or  refusal  of  the  city  to  proceed,  or  the  invalidity  of  an 
assessment  which  has  been  made,  if  the  same  may  be  rectified  by  a 
new  assessment ;  but  mandamus  may  not  be  the  only  remedy  of  tiw 
contractor  against  the  city  if  it  has  plainly  violated  its  duty  towaids 

263;  Atchison  r.  Brynes,  22  Kan.  65.  cause  of  illegality,  Scofield  v.  GouneS 
In  Weston  v.  Syracuse,  158  N.  Y.  BlufTs,  68  Iowa,  695;  Iowa  Pipe  k 
274,  it  is  said  that  the  case  of  People  Tile  Co.  v.  Callanan,  125  Iowa,  358; 
V.  Mayor,  &c.  of  Syracuse,  144  N.  x.  Younker  v.  Des  Moines  (Iowa),  101 
63,  lays  down  the  rule  tliat  prior  to  N.  W.  Rep.  1129;  where  the  aaw- 
the  breach  of  the  contract  by  the  ment  was  fatally  and  incurably  de- 
municipality  the  contractor's  remedy  fective,  Allen  v.  Janesville,  35  Wis. 
is  to  apply  for  a  mandamus  to  hasten  403;  where  the  assessment  waa  void 
municipal  action  in  the  absence  of  because  made  without  the  necowy 
due  diligence,  while  the  case  of  Reilly  petition  of  the  proper^  ownen; 
r.  Albany,  112  N.  Y.  30,  requires  tliat  Kearney  v.  C!ovington,  1  ifetc  (Ky.) 
the   contractor   shall    proceed   against  339;    Louisville  v.  Hyatt.  2  B.  Moo. 


the  city  by  action  for  damages  for  the  (Ky.)  177;  where  the  city  has  dii^ 
breach  of  the  contract  where  the  city  abled  itself  by  its  own  act  frao 
either  dcsignedl^r  or  accidentally  puts  making  a   valid   assesament,  Weston 


itself  in  a  position  where  it  will  not  v,  Syracuse,  158  N.  Y.  274;  Ghicaco 

or  cannot  perform  the  contract  on  its  v.  People,  56  III.  327;  where  property 

part.  liable  to  the  assessment  has  beeo  re- 

'  The   follov^ing   are   some   of  the  leased    from    liability    by   the  city*! 

instances   where  a  general  liability  to  neglect,    Ft.  Dodge  Electric  Liglii  k 

the  contractor  was  enforced  after  his  Power  Co.   v.   Ft.   Dodge,   115  Iowa, 

remedy    a^uinst    an    assessment    liad  568;   and  when  by  n^^ect  to  levy  or 

been    irretrievably    lost.      Where   the  complete  the  assessment  the  ngfai  to 

a6sesi>ment  was  void  for  lack  of  power  do  so  is  barred,  e.  g.  by  the  failmv  d 

to  make  it .  Addyston  Pipe  &  Steel  Co.  the  city  solicitor  to  file  lioos  within  tht 

r.   Corr>\    197   Pa.   41;    Polk  County  statutory  period.    O'Han «.  Scnolon, 

Savings  Hank  t'.  State,  69   Iowa.  24;  205  Pa.  142. 
where  the  assessment  was  invalid  be- 
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he  contractor  by  unreasonably  and  persistently  neglecting  or  re- 
using to  make  and  collect  the  assessment  or  to  make  a  new  assess- 
nent  if  it  has  the  power  to  do  so,  the  power  and  duty  in  these  respects 
)eing  in  and  resting  upon  the  city. 

(2)  The  oflScers  of  the  city  charged  with  the  duty  of  making  the 
issessment  being  primarily  if  not  exclusively  agents  of  the  city  for 
hat  purpose  and  not  of  the  contractor,  where  the  assessment  has  not 
)een  made  or  having  been  made  proves  to  be  invalid  without  any 
ault  on  the  part  of  the  contractor,  and  where  through  the  act  or 
leglect  of  these  officers  subsequently  to  the  making  of  the  contract 
he  city  is  without  power  to  make  an  assessment  for  the  purpose  of 
)aymg  the  contractor,  a  general  liability  attaches  to  the  city  to  answer 
o  the  contractor  for  the  resulting  damages,  the  loss  to  the  contractor 
herefrom  being  usually  measured  by  the  stipulated  price. 

(3)  Where  the  assessment  faib  because  of  absolute  ward  of  stat- 
uary power  of  the  municipality  to  make  it  under  any  circumstances 
he  right  to  recover  against  the  city  for  a  failure  to  make  the  assess- 
nent  does  not  exist,  in  the  absence  of  estoppel  or  other  special  and 
x>ntrolIing  equities.  But  what  is  staiviory  power  in  this  sense  and 
vhat  are  mere  qualifications  or  conditions  of  the  exercise  of  the 
X)wer,  who  or  what  tribunal  may  determine  whether  such  qualifica- 
ions  or  conditions  have  been  performed  or  exist,  the  effect  by  way  of 
istoppel  or  otherwise  of  such  determination  when  acted  on  by  others, 
vhat  is  jurisdictional  and  what  is  not,  the  diverse  views  on  these 
x>ints  between  certain  State  courts  and  the  Supreme  Court  of  the 
Jnited  States,  are  subjects  which  are  only  adverted  to  by  way  of 
Aution  in  this  connection,  since  they  have  elsewhere  been  fully  dis- 
russed,  to  which  the  reader  is  referred  in  considering  the  proposition 
n  the  text.^ 

(4)  Cases  not  embraced  in  the  foregoing  propositions  must  be 
letermined  upon  the  legislation,  the  contract,  and  their  special 
nrcumstances.^ 

'  See  chapters  on  Municipal  Bonds ;  of  assessment  warrants  drawn  upon  the 

raxstion  and  Local  Assessments.    In-  special  fund  must  obtain  their  remedy 

lex,    AbuUer;    CorUradar;     Estoppel;  by    mandamus    to    compel    the    city 

)iandafnus;  Streets;  UUra  Vires.  omcera  to  proceed  ifiith  the  levy  and 

'  The  distinctions  pointed  out  by  collection  of  the  assessments.     It  also 

be   author   do   not   appear   to   have  held    that    in    case    the    remedy    by 

teoeived  in  many  cases  adequate  con-  mandamus  proved  inadequate,  a  court 

ideration  by  the  courts.     In  German  of  equity  had  power  to  make  it  enforce 

iavings  Bank  v.  Spokane,   17  Wash,  the    assessment.      In    that    case,    the 

115,  the  court  lays  down  the  ^neral  power  to  levy  the  assessment  still  ex- 

irindple  that  where  a  contract  is  pay-  isted,  and  the  general  conclusion  upon 

ble  only  from  a  special  assessment  and  the  facts  of  the  case  reached  bv  the 

here  18  no  power  m  the  municipality  to  court   was    that    there    could    be    no 

ay  it  out  of  the  general  fund,  holders  recovery  of  the  city  at  all  while  the 
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There  are,  as  we  think,  just  and  sound  reasons  in  many  cases  for 
not  limiting  the  contractor  to  his  remedy  by  mandamtis  to  compel  the 
levy  and  collection  of  the  special  assessment  from  the  abutters, 
and  for  giving  the  contractor,  where  the  city  is  plainly'  in  the  wrong,  a 
remedy  in  personam  for  damages  against  the  city  which  made  the 
contract  and  which  either  refuses,  or  persistently  and  purposely 
neglects,  to  make  or  to  collect  the  assessment.  Local  improvements, 
such  as  grading  or  pa\'ing  streets,  making  sewers,  and  the  like,  are 
public  improvements  for  the  benefit  of  the  city  or  public  at  large  and 
are  not  the  private  improvements  of  the  abutter.  The  mode  of 
payment  by  a  local  assessment  on  the  abutter  for  benefits  is  an 
exercise  of  the  State's  power  of  taxation,  and  the  proceeding  as  to 
him  is  in  invitum.  The  city  alone  has  the  power  to  make  the  assess- 
ment and  to  collect  it,  and  the  duty  to  exercise  this  power  and  to  oiake 
and  collect  the  assessment  is  a  duty  resting  upon  the  city,  in  the  per- 

assessment  plan  could  be  enforced  in  any  of  it,  to  bring  the  amount  asmBed 
any  way.  In  arriving  at  this  result  against  it,  and  such  instances  are  not 
the  court  made  an  elaborate  examina-  unheard  of.  It  must  also  be  borne  in 
tion  of  the  authorities,  and  it  reached  mind  that  he  was  a  voluntaiy  contnc- 
the  foIlo\%ing  conclusions,  which  if  not  tor  and  was  not  put  in  the  belpfei* 
on  all  points  entirely  satisfactory,  are  condition  of  the  general  taxpayer  oat- 
suggestive  and  worthy  of  consideration :  side  of  the  (assessment)  distiict. 
''I*rom  our  investigation  of  the  coses  While  perliaps  such  general  taxpayer 
and  textbooks,  we  are  of  the  opinion  might  have  compelled  the  city  officen 
tliat  the  decided  weight  of  autnority  to  act  after  the  work  was  done,  and  the 
is  against  allowing  a  recoveiy  of  the  danger  of  loss  to  him  imminent,  the 
city  upon  such  matters  at  all  in  the  contractor  or  warrant  holder  had  thii 
absence  of  an  express  lawful  contract  same  right,  and  the  courts  have  all  the 
to  that  effect  or  in  cases  where  the  time  been  open  to  him.  Bv  force  of  the 
money  has  been  collected  on  the  assess-  contract  such  officers  should  be  heki  to 
ment  and  is  in  the  city  treasury."  In  be  more  directly  his  agents  or  repre- 
other  words,  the  opinion  of  the  court,  sentatives  than  the  agents  of  the 
resulting  from  its  examination  of  the  general  taxpayers  for  the  purpoaes  of 
cases,  was  that,  as  the  contractor  was  the  assessment,  if  they  were  such  tax- 
chargeable  with  notice  of  the  powers  payers'  agents  at  all  in  the  premiseB. 
of  the  municipality,  the  loss  must  fall  [But  quaref]  By  the  contract  theeoD- 
upon  him  and  not  upon  the  general  tractor  has  in  effect  adopted  the  mar 
taxpayers.  On  tliis  point  the  court  chinery  proWded  for  raising  his  mooef 
said:  ''After  all  that  can  be  said  and  through  the  acts  of  such  officer 
done,  however,  as  a  matter  of  right  But  he  has  not  agreed  to  beir  the  coD- 
and  law,  where  one  of  two  parties  must  sequences  of  their  refusal  to  do  their 
suffer,  the  loss  should  fall  upon  the  one  duty.  On  the  contrary  the  coDtmct 
who  lias  had  the  best  opportunity  to  assumes  and  presupposes  tliat  tbey 
protect  himself  and  is  the  most  at  vrUl  dischaige  their  duty.  In  subae- 
tault.  [Hut  is  not  the  city  the  party  quent  cases  this  court  carried  out  the 
most  in  fault?]  It  is  apparent  that  if,  reasoning  of  this  opinion  to  iXs  k)gical 
by  delay  upon  the  part  of  the  council  result,  and  held  that  e^'en  where  the 
to  provide  a  special  fund,  tlie  claim  can  remedy  to  enforce  the  assessmenta  ia 
become  a  general  charge  against  the  no  longer  available,  the  city  is  not 
city,  it  would  be  directly  to  the  in-  liable  ^neraUy  to  the  contractor  for 
terest  of  the  warrant  holder  to  have  the  contract  price.  Wilson  v,  Ab»- 
the  proceedings  delayed  in  order  tliat  deen,  19  Wash.  89;  Rhode  Hud 
he  might  obtain  the  greater  security  Mortgage  A  Trust  Go.  «.  Spokane.  19 
and  avoid  the  possibility  of  loss  Wash.  ol6. 
through  a  failure  of  the  property,  or 
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formance  of  which  the  contractor  has  a  direct  and  immediate  in- 
terest. It  is  an  erroneous  view  that  the  city  authorities  in  this  matter 
are  the  agents  of  the  contra-ctors.  They  are  agents,  if  agents  at  all, 
appointed  by  the  law,  and  their  failure  to  do  their  duty  cannot  be 
imputed  to  the  contractor  as  a  fault  on  his  part.  The  city  is,  we  re- 
peat, under  a  duty  to  the  contractor  —  the  contractor  is  under  no  duty 
in  this  respect  to  the  city,  but  has  a  right  to  have  the  city's  duty  faith- 
fully performed.  Time  and  time  again  has  experience  shown  that 
when  the  contractor  has  completed  his  work  the  city  finds  it  to  be  a 
disagreeable  duty  to  enforfce  the  assessments,  and  it  either  refuses  or 
unreasonably  neglects  to  do  so.  The  abutters  resist  payment,  and 
often  succeed  in  defeating  the  assessment  for  want  of  power  or  of 
regularity  on  the  part  of  the  city.  What  right  has  the  city  to  fold  its 
hands  and  say  to  the  contractor :  "  We  are  not  liable  in  damages  for 
neglect  of  duty ;  your  only  remedy  is  yourself  to  apply  for  a  mandamus 
on  the  city  to  do  its  duty  in  making  or  collecting  the  assessment "  ? 
What  right  has  the  city  to  cast  this  expense  and  burden  on  the  con- 
tractor? The  city  needs  no  mandamus  if  it  wants  to  discharge  its 
duty.  The  writ  will  not  lie  unless  the  city  is  in  fault.  It  is  a  uni- 
versal principle  of  law  and  justice  that  the  neglect  of  a  plain  duty 
of  this  kind  is  actionable  in  damages  in  favor  of  one  who  has  an 
interest  in  the  performance  of  such  duty.  The  practical  eflFect  of 
applying  this  doctrine  to  cases  like  those  under  consideration  is 
salutary.  As  long  as  no  assessment  is  being  enforced,  the  abutter 
and  the  general  tax-payer,  and  too  often  the  city  council,  are  satisfied. 
But  if  the  city  is  held  to  be  liable  in  damages  for  a  refusal  to  act  or 
for  negligence  in  the  discharge  of  its  duty,  then  it  becomes  a  question 
between  the  general  tax-payer  and  the  abutter,  and  the  general  tax- 
payer will  be  interested  to  see  that  the  burden  shall  fall  on  the  abutter 
where  the  scheme  of  the  improvement  and  the  law  have  placed  it. 
Too  often  the  city's  sense  of  justice  can  be  reached  only  by  a  stimulus, 
such  as  an  action  for  damages  communicated  through  the  nerve 
that  leads  directly  to  the  city's  treasury  or  the  tax-payers'  pocket. 
Moreover,  if  the  city  has  to  respond,  it  can  reimburse  itself  by  col- 
lecting the  assessment,  if  the  right  to  do  so  has  not  been  lost  by  its 
own  fault  or  neglect 

In  determining  questions  between  the  contractor  who  has  per- 
formed his  contract  and  has  not  been  paid  and  the  city  which  alone 
has  the  power  to  make  and  collect  the  assessment  and  is  under  a 
statutory  and  contract  duty  to  exercise  the  power  and  enforce  the 
assessment,  the  courts  ought  to  apply  the  principles  so  often  declared 
that  corporations  equally  with  individuals  should  be  held  to  a  care- 
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ful  adherence  to  truth  and  good  faith  in  their  dealings  with  others, 
and  cannot,  by  their  representations  or  silence  or  neglect  of  dutji, 
involve  others  in  onerous  engagements,  and  thus  defeat  the  calcula- 
tions and  claims  their  own  conduct  has  superinduced.* 

If,  however,  the  contract  or  the  statute  in  addition  to  requiring  the 
contractor  to  obtain  payment  from  the  proceeds  of  an  assessment 
expressly  stipulates  or  provides  that  the  contractor  takes  all  the  risk 
of  the  regularity  of  the  proceedings  and  of  the  invalidity  of  the  as- 
sessment and  of  the  inability  of  the  city  to  collect  the  same  from 
any  cause,  or  if  the  charter  contains  a  general  provision  that  in  no 
event  when  work  is  ordered  to  be  done  at  the  expense  of  the  property 
benefited  b  the  city  to  be  held  responsible  for  or  on  account  tbereot 
or  for  any  proceedings  for  the  collection  of  the  assessment  to  pay  the 
same,  the  contractor  can  have  no  recourse  to  a  general  liability  on 
the  part  of  the  city  in  respect  of  the  risks  thus  assumed,  for  he  takes 
upon  himself  all  such  risks  incident  to  the  validity  of  the  assessment 
and  its  collection.^  But  such  stipulations  or  pro\isions  might  not, 
and  unless  so  expressly  stipulated,  ought  not,  to  include  exemption 
from  liability  on  the  part  of  the  city  for  negligent  failure  to  discharge 
its  duty  to  take  the  proper  steps  to  levy  and  collect  the  assessments.' 

The  fact  that  the  city  had  power  to  contract  to  pay  from  its  general 
funds  does  not  enlarge  the  rights  of  the  contractor.  If  the  improve- 
ment b  one  which  might  properly  be  made  at  the  expense  of  the 
property  benefited,  the  decision  of  the  city  that  it  should  be  so  paid 
is  final,  and  controb  the  court  in  determining  the  rights  and  liabili- 
ties of  the  parties.^  But  even  under  such  circumstances  the  dbf 
still  owes  some  duly  to  the  contractor,  for  a  breach  of  which  it  moat 
answer  in  damages.  It  b  still  the  duty  of  the  city  to  place  the  con- 
tractor in  a  position  to  proceed  with  the  work  and  perform  the 

'  Zabriskie  v.  aeveland,  C.  <&.  C.  12  Wash.  465 ;  Fletcher  v.  OahkiMh.  IS 

Railroad  Co.,  23   How.   (U.  S.)  381;  Wis.  228;   Zwietusch  v.  Milwaukee,  55 

Bissell  V.  Jeflfersonville,  24  How.  (U.  S.)  Wis.  369;"  Hall  r.  Chippewa  Falls.  47 

287;     Montpelicr    National    Life    Ins.  Wis.  267 ;  Heller  v.  Milwaukee.  96  "Kh^ 

Co.   V.    Huron    Board    of    Education,  134;  State  v.  La  Crosse,  101  Wis.  206; 

62  Fed.  Rep.  778;    Hughes  County  v.  Rotcr  t?.  Superior,  115  Wis.  243.    See 

Livingston,  104  Fed.  Rep.  306;  Hacket  also  Craycraft    v.    Selvage,    10  BoA 

V.  Ottawa,  99  V.  S.  86.  (Ky.),  696.  • 

*  Pontiac  r.  Talbot  Pa  v.  Co.  94  Fed.         *  If,  under  such  stipulations,  vusth 

Rep.  65;  s.  c.  96  Fed.  Rep.  679;  Park  ments  are  collected  and  received  \is 

Ridge  V.  Robinson,  198  111.  .571 ;    Far-  the  officers  of  the   municipality.  Ui 

rell  V.  Chicago,  198  111.  558;    Belle  view  contractor    or    the    holder   of    


Kansas  City.  84  Mo.  415;  Saxton  v.  St.    411. 

Jof-oph.  CO  Mo.  X'l^i:   Wheelerv.  Poplar        *  Pontiac   v.   Talbot   Pav.  Co..  W 

Bluff.  1 19  Mo.  30;  Thomas  r.  OljTnpia,    Fed.  Rep.  679;  8.  c.  94  Fed.  Rep.  «• 
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conditions  of  his  contract,  and  if  there  is  a  breach  of  this  duty  by 
the  failure  or  neglect  of  the  city,  e.  gr.,  by  omission  to  acquire  the 
necessary  right  of  way,  or  by  failure  to  compensate  abutting  owners 
for  consequential  damages,  the  city  must  respond  in  damages  for 
the  breach  notwithstanding  stipulations  that  the  contractor  shall 
be  paid  from  the  assessment  and  shall  assume  all  the  risks  incident 
thereto,  and  shall  have  no  recourse  against  the  city.^ 

§  828  (483).  Corporate  Oontrol  by  Stipulation.  —  An  agreement 
by  a  contractor  to  execute  a  public  improvement,  under  the  general 
direction  and  supervision  of  a  committee  of  a  city,  makes  such 
committee  —  acting  reasonably  and  honestly,  not  arbitrarily  and 
capriciously  —  exclusively  the  judge,  not  only  as  to  materiab  and 
manner,  but  also  as  to  the  time  of  doing  the  work.^  But  where 
a  written  ccmtract  has  been  entered  into  between  a  municipal  cor- 
poration and  a  contractor,  a  general  provision  of  an  ordinance  that 
the  work  shall  be  done  under  the  directions  of  certain  officers  confers 
no  authority  upon  them  essentially  to  change  or  modify  the  provisions 
cl  the  contract'    If,  in  a  contract  for  a  public  work,  the  corpora- 

*  Aflh  V,  Independence,  79  Mo.  App.  tion  precedent  that  payment  was  not 

70.      If  a   contractor  has   performed  to  be  made  to  contractor  until  confirma- 

labor  and  expended  money  m  an  im-  tion  of  the  assessment,  and  whose  duty 

piovement  and  is  prevented  from  ccrnir-  to  have  confirmation  made,  construed. 

pUUng^   the  work  by  the  act  of  the  Tone  v.  Mayor,  &c.,  70  N.  Y.  157.    The 

municipality  so  that  assessments  can-  contract  between  the  contractor  and 

not  be  made  by  which  he  can  be  re-  the  city  provided  that  the  contractor 

munerated  according  to  the  terms  of  should  be  entitled  to  payment  when  the 

his  contract,  he  can  recover  from  the  work  was  accepted  by  the  board  of 

dty  for  the  work  done  and  the  money  public  works,  and  it  was  held  that  the 

expended  as  for  a  breach  of  the  con-  contractor,  who  had,  in  fact,  completed 

tract.     Dunkirk  v.   Wallace,   19  Ind.  his  work,  might  recover  of  the  abutter, 

Am.  298.  although  a  majority  of  the  board  re- 

'  Chapman    v.     Lowell,     4    Cush.  fused  or  neglected  to  examine  or  accept 

(Maas.)  378,  relating  to  drains  in  the  the  work.     Neenan  v.   Donoghue,  50 

•treeta  of  the  city.    Certain  wells  were,  Mo.  493.    It  is  held  that  the  acceptance 

1^  oontiact,  to  be  construct^  under  by  the  city  authorities  of  work  done 

toe  supervision  and  to  the  satisfaction  under  a  contract  for  a  street  improve- 

of  A  specific  city  officer;   they  were  so  ment  is  only  prima  facie  evidence  that 

eoostnicted  and  approved,  and  it  was  the  work  has  been  done  in  substantial 

hdd  that  the  city  was  concluded  by  compliance  with  the  terms  of  the  con- 

Uie  action  of  the  officer.     Omaha  v.  tract.    Gulick  v.  Connely,  42  Ind.  134; 

.  Ebmmond,  94  U.  S.  98,  supra,  §  823.  but  see  Omaha  v.  Hammond,  94  U.  S. 

As  to  power  of  cfiancery  to  correct  mitt-  98,  supra. 

take  Of  the  engineer  or  other  person        '  Bonesteel  v.  Mayor,  &c.  of  New 

whose  decision  both  parties  to  the  con-  York,  22  N.  Y.  162;  Bond  v.  Newark, 

tract   have  agreed   to  abide  by,  see  19  N.  J.  Eq.  376;   compare  Omaha  v. 

Mansfield  <&.  S.  R.  Co.  v.  Veeder,  17  Hammond,    94    U.    S.    98.      But   the 

Ohio,  385.    Where  there  is  a  condition  authority  of  the  corporation  may  be 

precedent  that  contractor  shall  have  implied  from  its  having  by  its  own  act 

certificate  of  performance  by  corpora-  rendered  extra  materials  necessary  to 

tion,   see    Bowery  National    Bank  v,  conform  the  work  to  the  conditions  of 

Mnyor,  Ac.  of  New  York,  63  N.  Y.  336;  the  contract.    Messenger  v.  Buffalo,  21 

Cameron,  In  re,  50  N.  Y.  502.    Condi-  N.  Y.  196.     See  also  Stuart  v.  Cam- 
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iion  employer  reserves  the  right  to  make  aUeraiions  in  the  form,  dimeD- 
sions,  or  materials  of  the  work,  the  contractor  is  bound  by  any  sudi 
alterations  made  in  good  faith ;  but  such  a  clause  does  not  au- 
thorize the  employer  to  annul  the  agreement,  or  to  stop  the  work  in 
an  unfinished  state. ^ 

§  829.  Stipulations  by  Contractor  to  maint>ain  Pavements  in  Bepiir. 
—  A  common,  if  not  the  general,  method  of  improving  and  main- 
taining streets  imposes  upon  abutting  proprietors  the  cost  of  pav- 
ing, whilst  the  cost  of  ordinary  repairs  b  imposed  upon  the  atj 
at  large.  Contractors  for  street  paving,  in  their  endeavor  to  induce 
municipal  governments  to  adopt  their  pavements,  make  representa- 
tions as  to  its  character  and  durabiUty,  and  it  is  proper  that  some 
remedy  should  be  reserved  to  the  municipality  by  which  it  can  en- 
force their  contracts  and  representations  in  this  regard.  Hence, 
it  has  been  a  common  custom  to  require  from  a  contractor  for  paring 
a  street  a  guarantee  that  he  will  maintain  it  in  repair  for  a  term  of 
years.  When  such  a  stipulation  is  exacted,  does  it  throw  the  cost 
of  the  repairs  upon  the  abutting  proprietors,  who  are  to  be  assessed 
for  the  cost  of  the  paving,  contrary  to  the  general  scheme  of  the 
city's  government ;  or  is  it  a  mere  provision  for  the  protectioD  of 
the  city  against  imperfect  work  ?  In  pavements,  particularly  h 
asphalt,  the  durability  depends  very  largely  upon  the  character  of 
the  work,  the  condition  of  the  foundation,  and  the  mixture  of  the 
material  used ;  and  it  is  not  difficult  for  contractors  to  deceive  Ae 
inspectors  in  regard  thereto.  A  guarantee  on  the  part  of  the  com- 
pany as  to  the  durability  of  the  pavement  affords  a  simple  and  com- 
plete remedy  which  fully  protects  the  public,  and  when  the  time  for 
which  the  guarantee  continues  is  no  longer  than  the  ordinary  dmap 
bility  of  the  pavement  when  laid  with  the  best  workmanship  and 
material,  it  does  not  impose  any  unreasonable  burden  on  the  con- 
tractor. One  view  declares  that  such  guarantee  does  not  contravene 
the  provisions  of  a  municipal  charter  requiring  repairs  to  be  made 

bridge,  125  Mass.  102.    Effect  of  certifi-  the  proper  town  offioers  to  build  a  ntd 

cate  of  approval  of  a  city  officer  where,  cannot  proceed  with  his  contract  after 

by  the  contract,  the  work  is  to  be  done  notice  of  an  appeal,  and  recover  of  t 

to  Ills  approval.    Bond  v.  Newark,  19  town  therefor.    This  decision  is  biied 

N.  J.  Eq.  376;  supra,  §  823.  upon  a  construction  of  the  statute  flf 

As  to  reser\'ed  right  to  dutcontinue  that   State   by   which   the  appetl  ii 

iDork  and  annul  contract.     Bietry  v.  intended  to  sta^  or  suspend  all  pfoeeed- 

New  Orleans,  24  La.  An.  21.  ings  toward  building  tne  road,  ttdthi 

^  Clark  V.  Mayor,  &c.  of  New  York,  4  contractor  was  bound  to  take  hit  eoi- 

N.  Y.  338.    Remedy  of  contractor,  and  tract  subiect  to  the  oontinsency  of  Uit 

measure  of  damages  in  such  a  case,  con-  appeal  allowed  by  law.    ISift  sl  Fltt^ 

sidered.     76.     It  is  held,  in  Vermont,  ford,  28  Yt  280. 
that  a  person  who  has  contracted  with 
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in  the  expense  of  the  city  at  large.  If  the  repairs  are  limited  to  the 
making  good  imperfect  work,  or  the  defective  material  used,  no  addi- 
tional burden  is  imposed  upon  the  abutting  property  owners,  by 
reason  of  a  requirement  of  a  guarantee  for  a  term  of  years. ^  But 
some  courts  appear  to  adopt  a  contrary  view,  and  hold  that  such  a 
guarantee  of  necessity  tends  to  increase  the  cost  of  the  improvement 
and  to  impose  upon  an  abutting  proprietor  the  expense  of  repairs 
contraiy  to  the  charter  provisions,  and  that  a  contract  containing 
such  a  stipulation  is  invalid.^ 

'  Cole  V.  People,  161  111.  16;  Latham  time  of  letting  of  the  contract  both  the 
9,  WUmette,  168  111.  153;  Shank  v.  cost  of  construction  and  the  cost  of  re- 
Smith,  157  Ind.  401 ;  Osbum  v.  Lyons,  pairing  the  pavements  are  chargeable 
104  Iowa,  160;  Allen  v.  Davenport,  107  against  the  abutting  owners,  the  pro- 
Iowa,  90;  Diver  v.  Keokuk  Sav.  Bank,  vision  requiring  a  contractor  to  keep  it 
126  Iowa,  691 ;  Kansas  City  v.  Hanson,  in  repair  for  a  stipulated  period  is  no 
60  Kan.  833;  Barber  Asphalt  Pa  v.  Co.  objection  to  its  validity.  Gibson  v. 
V.  Watt,  51  La.  An.  1345;  Barber  Owens,  115  Mo.  258.  Contract  or 
Arohalt  x'av.  Co.  v.  Gaar,  73  S.  W.  Rep.  gxtaranUe  of  paving  work  held  to  require 
1106;  115  Ky.  334;  Barber  Asphalt  contractor  to  make  onlv  such  repairs 
Pav.  Ck>.  V.  Munn,  185  Mo.  552;  as  he  should  be  required  to  make  pur- 
IforBB  V.  West  Port,  110  Mo.  502;  suant  to  written  notice  served  upon 
Barber  Asphalt  Pa  v.  Co.  v.  Ullman,  him  in  the  manner  provided  in  the 
137  Ma  543;  Seaboard  Nat.  Bank  v.  contract.  O'Keeffe  v.  New  York,  173 
Woesten,  147  Mo.  467;  Barber  Asphalt  N.  Y.  474.  See  also  Southern  Pav.  Co. 
Piftv.  Co.  V.  Hezel,  155  Mo.  391,  rev'g  v.  Chattanooga  (Tenn.  Ch.  App.),  48 
76  Mo.  App.  135 ;  Barber  Asphalt  Pav.  S.  W.  Rep.  92.  Construction  of  con- 
Oou  V.  French,  158  Mo.  534;  Allen  v.  tract  guaranteeing  paving  for  the 
Laboap,  188  Mo.  692;  Gilsonite  Const,  purpose  of  determimng  contractor's 
Co.  V.  Arkansas  McAlester  Coal  Co.,  205  liability ;  Warrenscharf  Asphalt  Pav. 
Mo.  49;  Sedaliav.  Smith,  206  Mo.  346;  Co.  v.  St.  Paul,  69  Minn.  453.  In 
St.  Louis  Quarry  &,  Con.  Co.  v.  Frost,  Massachusetts ,  a  town  may  lawfully 
90  Mo.  App.  677,  688;  Robertson  v.  receive  from  individuals  an  obligation 
Omaha,  55  rJ^eb.  718;  Wilson  v.  Tren-  to  relieve  it  from  the  expense  of  keep- 
tan,  60  N.  J.  L.  394,  aff'd  61  N.  J.  L.  ing  a  piece  of  public  way  in  repair  for 
509;  People  v.  Featherstonhaugh,  172  all  time.  Brookfield  v.  Reed,  152  Mass. 
N.  Y.  112;  McGlynn  v.  Tolwio,  22  568.  Contract  to  repave  a  street  and 
Ohio  CSr.  Ct.  34 ;  Allen  v.  Portland,  35  keep  it  in  repair  for  a  fixed  term  of  years 
Qreg.  420  (distinguisliing  Portland  v.  made  between  municipality  and  pave- 
Bttuminous  Pav.  Co.,  33  Or^.  307);  ment  contractor  held  to  relieve  rail- 
WiUiamsport  v.  Hughes,  21  Fa.  Sup.  road  company  from  obligation  to 
Ct,  443;  Philadelphia  v,  Pemberton,  repair  streets  and  from  liability  for 
208  P&.  214;  Erie  City  v.  Grant,  24  defects  therein  during  the  term  of  the 
Pa.  Sup.  Ct.  109.  See  also  Gilmore  v.  contract.  Binninger  v.  New  York,  177 
Utica,  131  N.  Y.  26.  N.  Y.  199.  A  stipulation  in  a  contract 
If,  however,  the  terms  of  the  con-  that  the  contractor  shall  guarantee  to 
tract  show  that  the  stipulation  to  keep  the  paving  in  repair  for  a  period 
maintain  the  pavement  for  a  term  of  of  one  year,  during  which  time  a  certain 
jeara  includes  decay  from  natural  percentage  of  the  contract  price  shall 
erases,  it  is  inconsistent  with  a  statu-  be  retained,  does  not  tend  to  prevent 

tory  or  charter  provision  imposing  the  competitive   bidding.      Dillingnam    v. 

cmt  of  maintenance  and  repair  upon  Spartanburg,  75  S.  Car.  458,  459. 

the  city  at  large,  and  the  contract  is        <  Montgomery  v.  Bamett,  149  Ala. 

rM.     Bradshaw  v.   Jamestown,  125  119;  43  So.  Rep.  92;  Brown  o.  Jenks, 

N.  Y.  App.  Div.  86;    109  N.  Y.  Supp.  98Cal.  10;  Alameda MacadamizingCo. 

618,  distinguishing  People  v.  Feather-  v.  Pringle,  130  Cal.  226 ;  Excelsior  Pav. 

tODhaugh,  172  N.  Y.  112,  cited  supra,  Co.    v.    Leach    (Cal.),    34    Pac.    Rep. 

Where  under  the  laws  in  force  at  the  116;    Fehler  v.  Gosnell,  99  Ky.  380; 
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It  is  to  be  observed  of  these  conflicting  decisions  iliai  the  dijjerenee 
in  residt  appears  to  arise  rather  from  a  difference  of  opinion  as  to 
the  effect  of  the  guarantee  than  from  any  disagreement  as  to  the  legal 
principle.  The  decisions  which  hold  that  such  a  guarantee  is  a 
proper  provision  for  the  protection  of  the  municipality  and  does 
not  impose  the  expense  of  repairs  upon  the  abutting  proprietors 
seem  to  recognize  three  features  of  the  guarantee  before  the  courts 
as  controlling,  riz. :  that  the  contractor  was  not  required  to  guarantee 
his  work  against  any  other  defects  than  those  for  which  he  might 
properly  be  held  responsible;  that  responsibility  for  defects  arising 
from  causes  for  which  he  was  not  responsible,  as  from  acts  (rf  the 
city  or  its  licensees  in  opening  the  street,  was  not  imposed  upon  the 
contractor;  and  that  tlie  guarantee  did  not  extend  beyond  such 
term  of  years  as  the  pavement  might  naturally  be  expected  to  con- 
tinue in  good  order.  In  some  of  the  cases  which  have  adopted  the 
contrary  view,  the  courts  have  relied  upon  the  fact  that  the  guarantee 
in  question  was  in  effect  an  agreement  to  keep  the  whole  street  in 
repair  for  a  term  of  years,  irrespective  of  the  causes  which  might 
necessitate  the  repairs,  or  at  least  that  it  obligated  the  contractor 
to  repair  defects  in  the  streets  for  which  he  was  not  responsible.' 

Portland  v.  Bituminous  Pav.  Co.,  33  to  escape  its  liability  by  shifting  it  to 
Oreg.  307 ;  McAllister  v.  Tacoma,  9  *  the  shoulders  of  the  oontractor,  and 
Wash.  272 ;  Boyd  v.  Milwaukee,  92  that  in  attempting  to  do  so  it  impoied 
Wis.  456.  See  also  Gosnell  v.  Louisville,  conditions  naturally  tending  to  in- 
104  Ky.  201 ;  Louisville  v.  Selvage,  106  crease  the  cost  of  the  work.  To  tbe 
Ky.  730;  Louisville  v.  Mehler,  108  Ky.  same  effect,  Mulberry  v.  O'Dea,  4  Ctl 
436;  Lindsay  v.  Brawner  (Ky.),  97  App.  385;  Anderson  v.  Fuller,  51  Fb. 
S.  W.  Rep.  1.  The  earlier  New  York  380.  Contra:  Diver  v.  Keokuk  Siv. 
case  of  People  V.  Maher,  56  Him  (N.Y.),  Bank,  126  Iowa,  691,  698.  Althoocha 
81,  is  cither  overruled  or  limited  to  the  stipulation  that  the  contractor  sbsU 
special  and  peculiar  provisions  under  keep  the  pavement  of  a  street  in  repiir 
which  it  arose  by  the  later  case  of  may  be  invalid  as  against  a  propeny 
Peo])le  t;.  Featherstonhaugh,  1 72  N.  Y.  owner  subject  to  assessment,  it  is  A 
112,  cited  5u^ra.  If  the  property  owner  valid  stipulation  when  no  questioa 
has  stood  by  and  seen  the  work  done  arises  of  pavment  from  an  asBnomenL 
luider  a  contract  containing  a  hiain-  Barber  Aspnalt  Pav.  Co.  r.  LouiffV^U', 
tcnance  clause,  he  is  estopped  to  object  12^5  Ky.  687;  97  S.  W.  Rep.  31. 
to  the  legality  of  the  clause.  Bacas  r.  *  Brown  v.  Jenks,  98  CaL  10; 
Adler,  112  La.  806.  In  Blochman  v.  Feliler  v.  Gosnell,  99  Ky.  380;  Baiber 
Spreckels,  135  Cal.  602,  the  same  Aspllalt  Pav.  Co.  v.  Lllman,  137  Mfli 
jjrinriple  w<i8  extended  to  SL  pTovmon  in  543;  Schenectady  v.  Union  CoDn 
a  contract  for  street  work  that  "All  66  Hun  (N.  Y.),  179;  Boyd  ».  Ifr 
loss  or  damage  arising  from  the  nature  waukee,  92  Wis.  456.  In  Portland  «. 
of  the  work  to  be  done  under  these  Bituminous  Pav.  Co.,  33  Oreg.  307,314, 
specifications  shall  be  sustained  by  the  the  court  construed  the  guamntce  i^ 
contnictor."  This  stipulation  was  quired  of  the  contractor  as  bixufingliii 
held  to  look  to  damage  which  might  to  keep  the  pavement  in  repair  nr  ft 
arise  out  of  the  completed  work  and  p>eriod  of  ^  five  years,  althouf^  tht 
subsc(iuently  thereto,  for  which  the  defects  might  he  due  genenDj  ti 
city  would  be  liable.  It  was  held  tliat  traffic  and  disintegration  and  deeaytf 
theprovision  was  void,  and  that  the  law  well  as  to  defects  in  materiali  as^ 
does  not  authorize  the  city  to  attempt  workmanship.     It  held  that  tbe  pmvi" 
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§  830  (485).  Bonds  of  Oontractors  — Statutory  and  Oonimon  Law. 
—  A  statviory  requirement  that  the  city  shall  take  a  bond  from  the  con- 
tractor for  its  protection  is  to  be  regarded  as  mandatory  and  must 
as  a  usual  thing  be  complied  with.^  But  when  the  statute  merely 
requires  that  a  bond  shall  be  given  and  makes  no  provision  as  to 
the  amount  of  the  bond  or  its  form  or  conditions,  the  regulation 
of  such  matters  b  left  to  the  discretion  of  the  officers  representing 
the  municipality.'  The  bond  is  incidental  to  the  contract,  and  the 
obligations  undertaken  by  the  surety  have  reference  thereto;  and 
if  the  contract  is  void  as  ultra  vires  or  unlawful,  no  liability  arises 
on  the  bond  for  a  breach.' 

don  was  vUra  vires  and  rendered  the  statute.  Ratification  by  a  city  of  an 
eontract  invalid  because  the  con-  irregular  contract  extends  to  the  con- 
dition imposed  an  additional  burden  tract  as  an  entirety  and  validates  a 
upon  the  abutting  proprietors.  In  collateral  band  given  by  the  con- 
Allen  V,  Portland,  35  Oreg.  420,  this  tractor  to  the  city  for  the  protection 
case  was  distinguished  on  the  ground  of  laborers  and  materialmen.  Devers  v. 
that  the  undertaking  of  the  contractor  Howard,  88  Mo.  App.  353.  In  Bell  v. 
therdn  was  simply  to  keep  and  main-  Elrkland,  102  Minn.  213,  it  was  held 
tain  the  street  pavement  in  repair  for  a  that  a  recital  in  the  contractor's  bond 
designated  period  of  time  r^^rdless  that  the  contract  is  legal  and  valid 
of  the  quality  of  the  material  stipulated  estops  the  surety  from  attacking  the 
to  be  furnish^  or  supplied  or  the  validity  of  the  contract.  This  decision 
workmanshi|^  to  be  employed,  and  it  was  made  in  a  case  where  the  contract 
hdd  that  a  guarantee  of  the  paving  was  within  the  scope  of  the  corporate 
for  a  period  of  five  years  and  an  agree-  powers  of  the  city,  and  tlie  defence  of 
ment  that  during  that  |>eriod  all  de-  tUira  vires  and  consequent  illegality  was 
feets  in  the  pavement  due  to  its  proper  founded  upon  tlie  omission  of  the 
iiset  a#  a  rcitdvoay  should  be  repaired  city  to  comply  with  the  requirements 
and  made  good  by  the  contractor  was  of  the  statute  or  charter  as  to  the 
plainly  intended  to  be  merely  a  guar-  method  of  making  the  contract, 
anieec^  the  quality  of  the  workmanship  But  in  Kansas  it  has  been  held  that 
and  material  and  was  not  intended  to  if  the  contract  is  tainted  witli  illegality, 
place  upon  the  contractor  the  burden  of  e.  g.,  if  it  is  let  under  conditions  which 
repairing  irrespective  of  the  causes  of  do  not  give  an  opportunity  for  com- 
the  decay.  petition  as  requinxl   by  statute,   tiie 

*  Barker  v.  Southern  Construction  m validity  of  the  contract  rele^ises  the 

Co.,  20  Ky.  Law.  Rep.  796;  47  S.  W.  surety    from    liability    to    a    subcon- 

Rcp.  COS ;  Selpho  v.  Brooklyn,  5  N.  Y.  tractor  or  materialman  who  had  actual 

Aro.  Div.  529,  aflf'd  158  N.  Y.  673.  as  distinguished  from  constnictivc  notice 

■  Sc^ho  V,  Brooklyn,  5  App.  Div.  of     the     illegality     before     furnishinef 

529,  a£rd  158  N.   Y.  673.     See  also  naaterials  or  performing   labor.     Na- 

Bakero.  Bryan,  64  Iowa,  561.  tional  Surety  Co.  v.  Kansas  City,  <&c. 

»  Kansas  City  v.  O'Connor,  82  Mo.  Brick   Co.,    73    Kan.    196:     Atkin   v. 

App.  655;  Portland  v.  Bituminous  Pav.  Wyandotte  Coal  &  L.  Co.,  73  Kan.  768; 

A  Imp.  Co.,  33  Oreg.  307.     But  see  Kansas  City,  &c.  Brick  Co.  v.  National 

KiesBig  V.  AUspaugh,  91  Cal.  231,  234;  Surety  Co.,  157  Fed.  Rep.  620.     But 

KieBBig    V.    AUspaugh,    99    Cal.    452;  see  to  the  contrary,  Kansas  City,  <&c. 

H^h  V.  Robinson,  104  Cal.  239;   Mc-  Brick  Co.  v.  National  Surety  Co.,  149 

If  enemy     v.    White,    115    Cal.    339;  Fed.  Rep.  507.     But  to  defeat  a  re- 

Summerton  v,  Hanson,  117  Cal.  252;  covery    against    the    surety    anything 

where  a  recovery  on  bonds  given  for  short  of  actual  notice  to  the  plaintiff  of 

the  performance  of  a  contract  made  the  illegality  of  the  contract  and  of  the 

with    an    individual    was    sustained  fraudulent  steps  by  which  it  was  pro- 

although   the  contract  was  void  for  cured  is  not  sufficient.     Nat'l  Surely 

fyiure   to   record  it  as   required   by  Co.   v.   Wyandotte  C.  &   L.  Co.,   76 
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The  liabUUy  on  a  contractor's  bond  to  a  municipality  is  governed 
by  the  same  principles  as  are  applied  in  cases  betioeen  individualt. 
Upon  a  breach  of  the  contract,  the  city  can  recover  the  damages 
sustained  thereby  against  the  contractor  and  his  surety; '  and  the 
surety  may  be  released  by  some  positive  act  of  the  city  to  hb  preju- 
dice in  die  same  manner  as  in  ordinaiy  contracts  of  suretyship.' 
Under  bonds  given  by  contractors  the  most  intricate  and  difficuk 
questions  have  arisen  where  third  persons  who  have  furnished  labor 
and  materials  in  connection  with  the  improvement  have  sou^t  to 
enforce  the  liability  of  the  surety,  A  bond  conditioned  m/efdy  for 
the  performance  of  the  work  contracted  for  is  intended  to  indemnify 
the  city,  and  not  for  the  benefit  of  third  parties,  and  cannot  be  sued 

Kan.  914;  92  Pac.  Rep.  1111.  See  also  in  full  without  requiring  the  produetioD 
American  Bonding  Co.  v.  Dickey,  74  of  such  receipts,  tlie  turety  is  rekated 
Kan.  791.  from  the  bond.    Electric  AppUanee  Cb. 

A  contract  with  a  surety  and  a  bond  v.  U.  S.  I^^delity  &  Guaranty  Coi  110 
(which  identifies  tiie  contract  and  Wis.  434.  Tlie  fact  that  the  uorft  to 
makes  it  part  of  the  bond)  executed  to  been  accepted  by  the  city  does  not  ]  le- 
the  city  to  secure  tiie  performance  of  vent  an  action  against  the  Bureiy  for 
the  contract  are  to  be  construed  as  one  defects  arising  subsequently  to  Aoeept- 
instrument.  Scarlcs  v.  Flora,  225  111.  ance.  Newanc  v.  N.  J.  Asphalt  Gb., 
167.  68  N.  J.  L.  458.    Release  by  mateml 

^  Winona  v.  Jackson,  92  Minn.  453.   changes  in  contract,  see  United  S^atei 
A  city  took  a  bond  from  a  contractor  v.  Freel.  186  U.   S.   309;    Chester  r. 
for  an  improvement  which  was  payable   Leonard,  68  Conn.  495,  508. 
by   assessment.     The   contractor   re-        But  immaterial  dianges  and  depi^ 
fused  to  do  any  work,  and  thereupon  tures  from  the  contract,  or  ehangei 
the  city  let  the  contract  at  an  advanced   which  are  not  in  matters  of  stdutasa, 
price.     The  property  owners  were  as-  do  not  amount  to  a  change  in  the 
sesscd  for  the  increase.    Held  tliat  the  identity  of  the  contract,  and  do  not 
bond  was  intended  for  the  protection   release    the    surety.       For    example. 
of  the  city  and  not  for  the  benefit  of  the  payments  to  the  contractor  on  aceount 
property  owners  subject  to  assessment,   of  work  made  at  times  other  than  \hm 
and  tliat  the  cit;^  could  not  recover  stipulated  for  in  the  contract,  are  at 
thereon.    St.  Louis  v.  Wright  Cont.  Co.,  immaterial  departure  and  do  not  affect 
202  Mo.  451.    Where  the  bond  g^ven  the  surety's  liability.     Similarly,  p«f- 
by  a  contractor  contains  no  provision  ments  on  account  made  by  the  dif  a 
for  damages  for  delay,  they  cannot  be  good  faith  on  architect's  certificates  n 
recovered  against  the  surety,  although  provided  in  the  contract  do  not  ideaB 
the  contract  provided  that  the  work  the   surety,  although  it  shoidd  nbi- 
should  be  done  within  a  specified  time  mately  prove  that  these  paymente  woe 
and  that  on  failure  to  complete  within  substantially  in  excess  oftliuB  amount  to 
the  time  the  contractor  should  pay  a  which  the  contractor  wtu  entitled  under 
certain  sum  as  liquidated  damages  for  the  contract.    New  Haven  9.  Natioul 
each  day  whilst  the  work  remained  un-  Steam  Ekx>nomizer  Co.,  79  Conn.  48t 
finished.    Winona  v.  Jackson,  92  Minn.   Changes  in  the  plans  and  specifieeii^ 
453.    As  to  nature  and  extent  of  liabil-  do  not  release  the  surety  when  the  Mi- 
ity  of  surety,  see  New  Haven  v.  Eastern  tract  provides  that  they  may  be  nudB 
Pa  v.  Brick  Co.,  78  Conn.  689.  without  avoiding  tlie  contract.   V^ 

'  Newark  v.  N.  J.  Asphalt  Co.,  68  delphia  v.  Stewart,  201  F^  SSA'> 
N.  J.  L.  458.  When  the  contract  pro-  Chester  v.  Leonard,  68  Conn.  495.  S07. 
vides  that  before  the  final  payment  Changes  in  the  contract  will  not  icfeitf 
shall  be  made  by  the  city  or  be  deemed  the  surety  from  his  liability  under  » 
to  be  due.  the  contractor  shall  present  statutory  bond  to  materialniea,  At 
n^ccipts  in  full  for  all  labor  and  mate-  United  States  v.  National  Surety  0^^ 
rials,  and  the  city  pays  the  contractors  92  Fed.  Rep.  549. 
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on  by  persons  who  furnish  labor  and  material/  even  though  the 
contract  contain  stipulations  to  the  effect  that  the  contractor  will 
pay  for  labor  and  material,  or  will,  before  payment,  produce  receipts 
for  labor  and  material  furnished  in  connection  with  the  work.^ 

It  IS,  however,  within  the  power  of  the  legislature  to  enact  that  at 
the  time  of  the  letting  of  a  contract  the  city  shall  require  the  con- 
tractor to  give  a  bond  with  sufficient  sureties,  conditioned  not  only 
for  the  proper  performance  of  the  work,  but  also  that  the  contractor 
vnll  pay  all  persons  such  sums  as  may  be  due  them  for  labor  and 
materials  fumbhed  and  supplied  in  and  about  the  performance  of 
the  work.'    To  entitle  a  maierialnian  to  recover  upon  a  bond  given 

*■  Steiiing  v.  Wolf,  163  111.  467,  aff'g  cannot  sue  a  surety  on  the  bond  given 

61  m.  App.  515;   Series  v.  Flora,  225  for  the  faithful  performance  of  the  con- 

lU.  167:   Noyes  v.  Granger,  51  Iowa,  tract,  the  engagement  of  the  surety 

227;    Waller  v.  Goble,  ^  Iowa,  113;  being  with  the  city  and  for  its  indem- 

Hunt  V.  King,  97  Io^va,  88;  Green  Bay  iiity    and    protection    and    not    with 

Lumber  Co.  v.  Odebolt  School  Dist.,  third  persons.    Electric  Appliance  Ck>. 

121  Iowa,  663;   Buffalo  Cement  Co.  ».  v.    U.  S.    Fidelity  &  Guar.    Co.,    110 

IfoNaughton,    90    Hun    (N.    Y.),    74,  Wis.  434.     See  also  Spalding  Lumber 

aflTd  156N.  Y.  702;   Parker  v.  Jeflfery,  Co.  v.  Brown,   171   III.  487.     But  in 

26  Orag.  186;    Puget  Sound  Brick  &  Lyman  v.  Lincoln,  38  Neb.  794,  the 

Tile  CSo.  V  IQng  County  School  Dist.,  12  contract  contained  a  provision  that  the 

Wash.  118;    Electric  Appliance  Co.  v.  contractors  should  produce  receipts  of 

U.S.  Fidelity  &  Guar.  Co.,  110  Wis.  434.  claims    from    all    persons    furnishing 

A  bond  which  stipulates  that  the  materials  and   labor  before   payment 

eontractor  shall  be  responsible  for  all  and   acceptance    of    the    work.     The 

unlawfid  damages  to  personal  property  bond  was  merely  conditioned  that  con- 

from    Diligence   ana    carelessness   in  tractons  should  execute  the  stipulations 

doing  the  work  or  in  not  using  proper  made  by  them,  or,  in  default  thereof, 

precaution  to  prevent  injury  to  persons  the  surety   should    pay   the   city   all 

and  property  from  the  work,  and  which  damages  which  might  result  from  such 

indemnifies  the  city  against  all  losses  default.    The  court  held  that  the  city 

or  claims  on  account  of  such  negligence  intended    the   bond   to   protect   from 

orcarelessness,  is  mere/y  an  truiemn%  in  defaults  of  its   contractors  all   those 

favor  of  the  city  and  creates  no  liabilUy  who  might  labor  on  or  furnish  mater- 

in  favor  of  third  persons.      Hence,  a  ials  for  those  buildings,  and  that  they 

person    injured    cannot    maintain    an  could    maintain    an    action    thereon. 

action  on  the  bond  to  recover  damages  See,  contra^  Parker  v.  Jeffery,  26  Oreg. 

for  personal  injuries  sustained  through  186. 

the  n^^igence  of  the  contractor.    Kan-  •  Wilson  v.  Webber,  92  Hun  (N.  Y.), 

flAs  (My  V.   O'Connell,    99    Mo.   357.  466,  aflf'd  157  N.  Y.  693;    St.  Paul  v. 

The  taking  of  a  bond  from  a  railroad  Butler,  30  Minn.  459. 

eompany  to  protect  a  city  against  any  The  subject  of  contractor's  bonds  to 

failure  to  comply  with  an  ordinance  secure  the   performance  of  contracts 

authorizing  a  tunnel  in  a  street,  and  to  with  a  city  and  the  payment  of  laborers 

indemnify    persons    injured    by    the  and   materialmen    is  germane  to  the 

oompan^s    tort,     does     not    impose  subject  of  municipal  legislation,  and 

on  tne  city  any  liability  which  would  may  be  included  in  a  freeholders'  charier 

not  have  otherwise  existed.    Terry  v,  framed  by  a  city  for  its  own  govem- 

Richmond,  94  Va.  537.  ment ;  and  when  so  included  the  charter 

■  Lancaster  v.  Frescoln,  192  Pa.  452.  supersedes  provisions  of  the  general 
Although  a  contract  provides  that  the  statutes  on  that  subject.  Grant  v. 
improvement  shall  be  completed  and  Berrisford,  94  Minn.  45.  Index, 
rea^iy  for  acceptance  free  and  clear  of  Freeholders'  Charters.  Where  a  con- 
all  claims  by  hens  for  labor  performed  tract  with  the  city  for  an  improve- 
or  materials  furnished,  a  materiahnan  ment  expressly  stipulated  that  bond 
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by  a  contractor  there  must  not  only  be  an  intent  to  secure  some 
benefit  to  him,  but  a  promise  must  be  made  for  his  benefit  which 
is  legally  enforceable.* 

In  the  exercise  of  Us  general  'power  to  contract  and  without  ex- 
press statutory  authority,  a  cUy  may  require  a  contractor  to  give  a 
botid  conditioned  for  the  pa}inent  of  such  persons  as  shall  supply 
materials  or  furnish  labor,    llie  exaction  of  this  bond  is  within  the 
ordinary  administrative  duties  of  the  officers  of  the  cit}%  although 
there  may  be  no  statute  expressly  requiring  it.     By  entering  into 
the  contract  the  city  clothes  the  contractor  with  a  certain  degree 
of  credit,  and  it  is  to  its  interest  that  those  furnishing  labor  and 
material  to  the  city  should  know  that  they  are  justified  in  rel}ing 
upon  the  credit  of  the  contractor.     A  reasonable  certainty  that 
materiab  and  labor  will  be  paid  removes  the  temptation  to  furnish 
inferior  work  and  materials  which  always  exists  when  dealing  with 
persons  of  uncertain  credit.    The  bond  therefore  operates  to  pro- 
tect the  city  and  is  for  its  interests.    There  is  also  a  moral  obliga- 
tion which  the  city  may  recognize  (although  it  is  not  bound  to  do 
so),  that  the  city  should  so  far  as  possible  protect  laborers  and 
mechanics  and  see  that  they  are  not  sufferers  by  the  constructioo 
of  the  work.     Laborers,  mechanics,  and  materialmen  are  not  pe^ 
mitted,  in  the  absence  of  an  express  statutory  provision,  to  file  liens 
upon  public  property,  and  a  bond  conditioned  for  their  payment  is 
their  only  protection.    Hence,  the  weight  of  avthoriiy  is  to  the  effect 
that  a  bond  conditioned  for  their  payment  may  be  exacted  viiihod 
express  statutory  authority  and  that  the  person  for  whose  benefit 
the  bond  is  made,  i.  e.,  the  materialman,  mechanic,  or  subcontradiVi 
may  maintain  an  action  upon  it  to  recover  any  sums  due  them.' 

should  be  nven  by  the  contractor  for  Co.  v.  Lauber,  22  Ind.  App.  326;  Sflg 

the  faithful  performance  thereof,  and  v.  Downey,  24  Ind.  App.  262;  Hina 

should  be  conditioned  for  the  [myment  v.  Consolidated  Coal  a  lime  Co.,  29 

by   the   contractor  of  all   claims  for  Ind.  App.  563;    Baker  v.  Bmo,  M 

material  and  labor,  the  acceptance  of  Iowa,  561;  Hipwell  v.  National  Suic^ 

such  a  bond  without  the  latter  con-  Co.,  130  Iowa,  656;  Knapp  9.  Swaney. 

dition  is  a  waiver  of  the  statutory  re-  56  Mich.  345;   St.  Louis  v.  Vod  Phol 

({uirement.     Electric  Appliance  Co.  v,  133  Mo.  561  (overruling  Kansas  OtJ 

U.  S.  Fidelity  &  Guar.  Co.,  110  Wis.  Sewer  Pipe  Co.  v.  Thompson,  120  Va 

434.  218);  Devers  v.  Howard,  144  Ma  671; 

*  Electric   Appliance  Co.   v.   U.   S.  Kansas  City  School  Dist.  v.  Uven,  H7 

Fidclitv  &  Guar.  Co.,  110  Wis.  434;  Mo.  580;  Sample  v.  Hale,  34  Neh.  220: 

Hipwell  V.  National  Surety  Co.,   130  Lyman  v.  Lincoln,  38  Neb.  794;  Drf 

Iowa,  6^)0;    See  also  Parker  v.  Jeffery,  v.  Crume,  41  Neb.  655;   Kaufmaiuit* 

26  Ores.  186.  Cooper, '46    Neb.    644;     Hickman  i. 

«  Union     Sheet     Metal    Works    v.  Layne,  47    Neb.    177;    Fitzgerald  * 

Dodfije,  129  Cal.  31K):  People's  Lumber  McGay,  47  Neb.  816;  Morton  f.  Ha^ 

Co.  V.  Gillanl.  13<)Cal.  Tm:   Williams  v.  vey ,  57  Neb.  304 ;  Qastonia  v. McEntM 

Markland.  15  Ind.  App.  009;   Young  v.  Peterson   Eng.  Co.,   131   N.  Car.  383; 

Young,  21  Ind.  App.  oOd;  Am.  Surety  Philadelphia  o.  Stewart,  195  Pk  30^! 
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The  awarding  of  a  contract  by  which  the  contractor  agrees  to  pay 
for  all  labor  and  material  is  sufficient  consideraiion  to  support  the 
promise  of  such  a  bond  both  by  the  contractor  and  by  his  sureties.* 
If  such  bond  is  required  by  statiUe,  but  the  bond  actually  given  is 
not  in  the  prescribed  form,  it  may  be  enforced  as  a  good  and  vcdid 
common-law  bond  made  for  the  benefit  of  those  with  whom  the  con- 
tractor deab.' 

108  Pa.  422;   201  Pa.  526;   Bowditch  readily  and  on  bett«r  terms  than  could 

IF.  Gouriey,  24  Pa.  Sup.  Ct.  342 ;  State  be  done  without  the  credit.    Thus  the 

V.  Liebes,   19  Wash.  589    (overruling  contractor  can  secure  better  labor  and 

Sears  v.  William^,  9  Wash.  428).    Cortn  cheaper  materials  and   is   enabled   to 

tra:  Green  v.  Kelly ,  45   Minn.    352;  take  the  contract  on  lower  terms  than 

Park  V.  Sykes,  67  Minn.  153;  Lyth  v,  he  could  otherwise  safely  do.     It  also 

MngBton^  14  N.  Y.  App.  Div.  11.  enables   one    with   small    means   and 

In  Philadelphia  v.  Stewart,  195  Pa.  limited  credit  to  compete  with  those 

309,  the  court  said  with  reference  to  more    advantageously    circumstanced. 

the  right  and  power  to  exact  a  bond  The   city  is   thus   enabled  to  secure 

for  the  benefit  of  laborers  and  material-  greater  competition  in  bidding  and  to 

men:  ''There  is  nothing  ultra  vires  or  obtain  better  execution  of  the  work  on 

contrary  to  public  policy  in  this  con-  lower  terms.     It  was  not  only  to  the 

dition.     It  is  the  right  as  well  as  the  interest  of  the  city,  but  its  plain  bus!- 

interest  of  the   city  to  secure  good  ness  duty  to  secure  those  advantages." 

work   upon   its   contracts   for   public  In  Buffalo  Cement  Co.  v.  McNaughton, 

improvements,  and  there  is  no  oetter  90  Hun  (N.  Y.),  74,  aflf'd  156  N.  i .  702, 

poucy  towards  that  end  than  to  satisfy  a  city,   without  statutory  authority, 

honest  and  competent  workmen  that  took  a  bond  containing  a  condition 

tb^  can  rel^  on  being  paid.     There  that  if  the  contractor  should  fail  to 

being    no    n^ht    of    mechanic's    lien  pay  laborers   and    materialmen,  the^ 

against  public  works,  the  work  and  might  sue  ui>on  the  instrument  in  their 

materialmen  are  to  that  extent  in  the  own  names  in  the  same  manner  as  if 

contractor's  power  as  to  pay,  and  that  they  had  been  named  parties  in  the 

fact  has  a  natural  tendency  to  produce  bond.    The  court  held  that  there  could 

•kimped  work  and  inferior  materials  be  no  recovery  upon  the  bond  by  a 

bj  the  class  of  men  willing  to  run  that  materialman  in  the  absence  of  proof 

nsk.    Against  this  risk  the  city  is  en-  that  he  knew  of  the  condition  of  the 

titled  to  protect  itself  by  exacting  as-  bond  before  he  furnished  material  and 

Borance  from  the  contractor  that  he  that  he  furnished  the  material  to  the 

will  pay  his  honest  debts  incurred  in  contractor  relying  upon  the  bond. 

dcnng  the  city's  work."    In  St.  Louis  v.  ^  Williams  v.  Markland,  15  Ind.  App. 

VcmPhul,  133  Mo.  561,  the  city  charter  669;    Young  v.  Young,  21  Ind.  App. 

required  a  bond  to  be  taken  from  the  509;   Lyman  v.  Lincoln,  38  Neb.  794; 

contractors  but   did   not  specify  the  Doll  v.  Crume,  41  Neb.  655;  Kaufmann 

conditions  of  the  bond,  except  tliat  it  v.  Cooper,  46  Neb.  644;    Gastonia  v. 

should  be  for  the  faithful  performance  McEntee  Peterson  Eng.  Co.,  131  N.  Car. 

of  the  contract.    The  court  said :  *'The  363. 

question,  then,  is  this:  Is  the  reauire-  '  Stephenson  v.  Monmouth  Min.  & 
ment  of  the  contract  and  the  condition  Mfg.  Co.,  84  Fed.  Rep.  114  (bond  to 
of  the  bond,  that  laborers  and  material-  citjr  instead  of  to  people  of  State) ; 
men  shall  be  paid,  a  proper  and  reason-  Union  Sheet  Metal  Works  v.  Dodge,  129 
able  incident  to  the  express  power  to  Cal.  390;  People's  Lumber  Co.  v.  Gil- 
improve  the  streets  by  contract  and  to  lard,  136  Cal.  55;  American  Surety  Co. 
require  a  bond  of  the  contractor?  We  v.  Thorn,  9  Kan.  App.  8;  Detroit 
Uiink  it  is,  even  aside  from  any  moral  Board  of  Education  v.  Grant,  107  Mich, 
obligation  the  city  w^as  under  to  pro-  151. 

fceet    the    laborers  and    materialmen.  In  Brown  &  Haywood  Co.  v.  Ligon, 

Such  a  requirement  rives  credit  to  the  92  Fed.  Rep.  851,  the  contractor  ^ave 

Mmtractor  and  enaoles  him  to  secure  to  his  sureties  under  a  contract  with  a 

labor    and    purchase    material    more  county  an  underwriting  bond  for  their 
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A  bond  which  is  conditioned  not  only  for  the  protection  of  the  muni- 
cipality, but  also  for  the  payment  to  all  persons  who  furnish  labor  or 
materials,  is  dual  in  its  nature,  i.  e.,  it  contains  two  promises,  one 
to  the  city  that  the  contractor  should  perform  the  work  in  the  time 
and  manner  agreed,  and  one  to  the  laborers  and  materialmen  to 
pay  them  for  the  labor  and  material  they  should  furnish  or  perfonn 
for  the  contractor.  In  other  words,  there  are  two  contracts  mth 
one  consideration  to  support  both.  The  fact  that  the  municipalitr 
without  the  consent  or  knowledge  of  the  sureties  and  in  violation 
of  the  contract  has  overpaid  the  contractors  during  the  progress  of 
the  work  does  not  release  the  sureties  from  their  obligation  to  the 
subcontractors,  laborers,  and  materialmen,  whatever  the  eflFect  may  be 
upon  the  obligation  of  the  sureties  to  the  city.  The  work  having 
been  done  and  matenab  furnished  before  the  overpaymrat  was 
made,  the  right  of  action  of  the  laborers  or  Inaterialmen  thai  ac- 

protection,     which     was    conditioned  not  material.    If  a  bid  is  accepted  and 

that  tlie  contractor  should  pay  for  all  approved,  the  bond  may  be  executed 

materials  furnished  for  the  improve-  before  the  contract,  or  the  oontnet 

ment.      ^laterialmen   recovered  iudg-  before  the  bond.    In  Red  Wing  Sewer 

ments  against  the  sureties  on  the  bond  Pipe  Co.  v.  Donnelly,  102  Ifimi.  192. 

to  the  county,  but  were  unable  to  col-  it  is  held  that  the  surety  is  estopped  bjr 

lect    by    reason    of    their  insolvency,  a  recital  that  the  contract  has  been 

Their  assignee  thereupon  sued  upon  the  executed  from  showing  the  contnry 

underwriting  bond,  and  it  was  held  to  be  the  fact.    In  Lancaster  v.  Fro- 

that  it  was  not  a  mere  agreement  to  coin,  192  Pa.  452,  a  general  ordinaoee 

indemnify  the  sureties  on  the  bond  to  of  the  city  provided  that  contracton 

the  county;    tliat  there  was  a  breach  should  be  required  to  give  additioul 

of  the  condition  of  tiie  bond,  and  that  bonds  to  the  city  for  the  use  of  iiqr 

the  assignee  was  entitled  to  recover,  persons  who  might  be  aggrieved  by  the 

In  the  absence  of  a  prescribed  statu-  failure  to  pay  for  wofk  done  or  mft* 

tory  form  and  of  a  declaration  that  terials   fumisned.      The   spedsl  oiti* 

bonds    not    in    accordance    therewith  nance  authorizing  the  constructioo  d 

sliall  be  void,  if  a  bond  be  taken  from  the   improvement    and   awarding  the 

a  contractor  under  a  statute  with  a  contract    required    the    contnctor  to 

condition  in  part  prescribed  by  statute  enter  security  for  the  faithfid  perfoni' 

and  in  part  not  so  prescribed,  and  if  it  ance  of  the  contract.     The  ooDditMai 

l>e  clearly  divisible,  a  recovery  may  be  of  the  bond  were  that  the  cootnclar 

liad  upon  it  under  the  part  prescribed  should  complete  the  work  in  a  ttio^ 

))y  stiitute.  The  isuperaadctl  part  may  be  factoiy  manner,   and   that  he  ihiwU 

rejected  as  sun^lusage.  Detroit  Board  of  pay  afi  wages  of  laborers  and  the  price 

Education  v.  (jrant,  107  Mich.  151.    A  of  material.     The  court  held  thitii 

recital  that  a  bond  is  taken  as  a  com-  the  bond  was  given  under  the  apedii 

mon  law,  and  not  as  a  statutory  bond,  ordinance  awarding  the  contract  lod 

does  not  vitiate  it  when  it  contains  its  conditions  corresponded  with  the 

all    the  conditions   re<:)uircd    by  stat-  stipulations    of    the   contract,  it  vv 

ute    for    the    protection    of    laborers  given    to   the    city    primarily  for  iti 

and  materialmen.     Baun  v.  Whatcom  benefit,  that  the  cUy  wob  tKe  anly  f^ 

County.  19  Wash.  626.    The  fact  tliat  entitled  to  site,  and   that  no  reeoffiT 

the  bond  nins  to  the  city  instead  of  to  could  be  had  except  in  its  ligbt  A 

the  St'ito  as  required  l)y  statute  will  judgment  against  tne  city  in  a  suit  by 

not  prevent  a  recovery.     Huggins  v.  the  contractor  in  which  the  city  ru» 

Sutherland,  .39  Wash.  552.    In  Costello  no  question  as  to  laborers  and  materiil- 

V,  Doherty,  55  Minn.  77,  it  was  held  tliat  men  bars  an  action  by  the  latter  in  ibe 

under  the  charter  the  order  in  which  name  of  the  city  to  their  own 

the  bond  and  contract  were  executed  is  Lancaster  v.  Frescoln,  2^  Pa.  6IOl 
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cnied,  and  is  not  affected  by  the  subsequent  action  of  the  municipality 
without  their  consent,  tacit  or  express.^  The  diuU  cluiracter  of  the 
Migalum  and  the  fact  that  the  municipality  and  the  laborers  and 
materialmen  are,  under  the  bond,  as  independent  of  each  other  as 
if  separate  bonds  had  been  given,  relieves  the  city  of  all  duty  to 
laborers  and  materialmen.  It  must  make  payment'  to  the  con- 
tractor according  to  the  terms  of  the  contract,  and  cannot  retain 
moneys  due  him  for  his  default  in  paying  for  labor  and  material, 
even  when  requested  to  do  so  by  the  surety.^  It  has  been  held 
that  the  duty  imposed  by  statute  on  the  city  officers  to  take  a  bond 
b,  so  far  as  it  concerns  those  who  may  furnish  labor  and  materiai, 
a  duty  imposed  upon  them  as  agents  of  the  State  for  the  public  in 
general,  and  not  for  the  corporate  benefit;  that  the  duty  is  imposed 
on  the  officers  and  not  on  the  corporation  as  such ;  and  the  corpora- 
tion in  ^e  cases  cited  was  held  not  liable  to  laborers  and  material- 
men if  its  officers  failed  to  exact  the  necessary  bond  from  the 
contractor.' 

In  the  absence  of  an  express  stipulation  or  statutory  provision  the 
applicaiion  of  moneys  earned  by  the  contractor  to  purposes  other  than 
the  payment  of  labor  and  material  going  into  the  improvement  vio- 
lates no  right  of  the  surety,  and  does  not  affect  the  right  to  enforce 
his  undertaking/    Under  a  bond  given  pursuant  to  a  statvtory  re- 

'  United  States  v.  National  Surety  the    pzx)tection    of    materialmen    and 

Co.,  92  Fed.  Rep.  549;    Kansas  City  laborers  though  required  by  statute. 

School  Dist.  V.  Livers,  147  Mo.  580 ;  A  materialman  was  surety  on  the  bond 

Doll  V.  Crume,  41  Neb.  655;    Kauf-  taken,  and  it  was  held  that  his  relations 

mann  v.  Cooper,  46  Neb.  644;  Ameri-  to  the  contract  were  such  as  to  charge 

can  Surety  Uo.  v.  Waseca  County,  77  him   with   notice   that   the   statutory 

Ifinn.  92;    Bethany  v.  Howard,   149  bond    was    not   taken,    and    tliat    he 

Mo.  504.    See  also  Henricus  v.  Englert,  furnished  material  upon  the  credit  of 

137  N.  Y.  488.  the  contractor,  and  could  not  recover 

'  Anerican  Surety  Co.  v.  Waseca  against  the  officers  of  the  municipality 

County,  77  Minn.  92  (holding  that  the  for   negligence   in    not    requiring   the 

surety  cannot  recover  of  the  munici-  bond.      Although    a    surety    becomes 

pality  money  paid  over  to  the  con-  liable  on  the  bond  to  a  materialman  or 

tractor  after  his  default  in  the  pav-  subcontractor  upon  the  failure  of  the 

meat  of  labor,   &c.,   even   when  tne  contractor  to  pay,  the  liability  of  a 

payment  was  made  contrary  to  the  city  under  a  statute  making  it  liable 

fiIOtest  of  the  surety) ;   Philadelphia  v.  for  the  failure  of  its  officers  to  exact 

[clinden,  205  Pa.  172.  a  bond  is  only  one  of  indemnity  and 

'  Freeman  V.  Cbanute,  63  Kan.  573 ;  depends  upon  the  insolvency  of  the 

Ihk   V.   Duluth,  58  Minn.  182.     This  contractor  and  his  inability  to  pay  in 

view  may  perhaps  deserve  further  con-  the  absence  of  a  provision  expressly 

■ideration  before  its  final  acceptance  —  declaring  that  the  city  shall  tnereby 

the  line  of  dbtinction  between  iStote  and  incur   all    the    liability    of    a   surety. 

corporate  duties  and  benefits  is  often  Wilcox  Lumber  Co.   v.  School   Dist., 

80  fine  as  to  be  indistinguishable  ex-  103  Minn.  43;  114  N.  W.  Rep.  262. 
cept  by  the  judicial  vision  *  The   fact   that   plaintiff   received 

In  Owen  v.  Hill,  67  Mich.  43,  51,  a  from  the  contractor  money  paid  him 

bond  was  taken  for  the  faithful  per-  on  account  of  the  work  and  appHed  it 

lomianoe  of  the  contract,  but  none  for  to  another  and  antecedent  debt,  doea 
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quirement,  the  right  of  the  subcontractor^  laborer,  or  maierialnian  to 
relief  under  the  bond  is  controlled  by  the  terms  of  the  original  con- 
tract with  the  city.  All  such  persons  are  presumed  to  have  notice 
of  the  existence  of  the  contract,  of  its  terms,  and  of  the  rights  and 
obligations  of  the  parties  thereto;  and  to  have  taken  subcontracts, 
contributed  labor,  and  furnished  materials  in  strict  subordination 
to  such  terms,  relative  rights,  and  obligations.^  The  terms  of  the  con- 
tract thus  become  material  in  determining  whether  the  subcontractor, 
materialman,  or  laborer  is  entitled  to  the  benefit  of  the  bond.  For 
example,  when  the  bond  is  taken  for  the  benefit  of  those  who  per- 
form work  or  furnish  material  at  the  request  of  the  contractor  or 
any  subcontractor,  it  may  become  important  to  determine  whether 
the  person  with  whom  the  contractor  has  dealings  is  a  materialman 
or  a  subcontractor,  because  if  the  former,  his  laborers  are  not  within 
the  condition  of  the  bond,  whilst  they  are  entitled  to  its  benefit  if  he 
is  a  sul>con  tractor.^  A  siibcoiUractor  is  an  undercontrador,  —  one 
who  takes  under  the  original  contract,  and  is  to  perform  in  accord- 
ance therewith,  presumably  with  knowledge  of  the  terms  and  condi- 
tions of  the  original  contract.'  A  statutory  bond  conditioned  for  the 
payment  by  the  contractor  or  any  subcontractor  of  indebtedness  to 
any  person  on  account  of  any  labor  performed  or  materials  fumidied 
is  to  protect  m^aterialm£n  and  laborers  at  the  hands  of  the  contractor 
and  subcontractor,  and  is  not  intended  for  the  benefit  of  the  tvlh 
contractor.*    A  statutory  requirement  that  persons  seeking  to  enfoite 

not  prevent  a  recovery  cuminst  the  surety,  due  for  labor  and  material  supplied  or 

People  V.  Powers,  108  Mich.  339.    The  performed  in  and  about  said  work,"  it 

failure  of  a  laborer  to  file  a  claim  with  may    be    enforced    according   to  iti 

the  city  and  to  preserve  and  enforce  terms,  and  a  person  interested  in  the 

his  statutory   preference   against  the  completion  of  the   contract  who  hai 

funds  in  the  city's  hands  does  not  dis-  completed  on  the  failure  and  abandoo- 

charge  the  surety  from  liability  to  him.  ment  of  the  contractor  and  suboon* 

Whitehouse  v.  American  Surety  Co.,  tractor  is  entitled  to  jud^ent  >{piait 

117    Iowa,   328;     Read    v.    American  the   surety.     Philadelphia  v.  >iichdi 

Surety  Co.,   117   Iowa,   10.     A  judg-  Co.,  214  Pa.  265.    In  Combs  v.  JacksoB, 

ment  against  the  contractor  for  ma-  69  Minn.  336,  quarrymasten  wlio  gol 

terials  furnished  is  final  and  binding  on  out  and  delivered   to  the  coDtnclor 

the  surety.     Pliiladelphia  v.  Pierson,  crushed  rock  for  use  in  a  street  improvv- 

217  Pa.  193.  ment,  were  hddto  he  tubcontradcn.tad 

^  Avery    v.    Ionia   Super\'isor8,    71  their  laborers  were  held  to  be  entitled 

Micii.  .')S8.     See  abo  Shaver  v.  Mur-  to  recover  under  such  a  bond. 

dock,  313  Cal.  293.    The  act  of  a  sub-  •  Aveiy   v.    Ionia    Supervison,  71 

contractor  in  taking  the  notes  of  the  Mich.  538. 

contractor  for  the  debt  owing  him  will  *  Avery    v.    Ionia   Supervison»  71 

not    necessarily    reUcve    the    surety.  Mich.  538;    Kansas  City  v.  McDoUjU, 

IJ.  S.  Fidelity  &  Guar.  Co.  v.  Golden  80  Mo.  App.  444.     A  person  agneiBg 

Pressed  Brick  Co.,  191  U.  S.  416.  to  deliver  to  the   contractor  on  ^ 

^  See  Combs  v.  Jackson,  69  Minn,  ground    all    the    stone    for  a  poUk 

336.     If  the  bond  is  conditioned  for  building  cut  and  fitted  and  leaay  ^ 

the  pavment  to  "any  and  all  persons"  the    stone-setter    as    per    plans  m 

of  "all  sums  of  money  which  may  be  specifications   for   the   contiact  ii  * 
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liability  on  a  bond  for  material  and  labor  must  give  notice  of  their 
claims  within  a  prescribed  period  places  a  limitation  of  time  upon  the 
right  to  enforce  the  liability  of  the  sureties.*  The  rendition  of  ser- 
vices to  a  subcontractor  of  the  assignee  instead  of  the  original  con- 
tractor does  not  relieve  the  surety  from  his  liability.' 

§  831  (486).  Olaims  of  Subcontractors,  Laborers,  and  Material- 
men ;  Statutory  Liens.  —  In  the  absence  of  statutory  provision  impos- 
ing a  duty  upon  a  municipality  to  protect  the  claims  of  subcontractors, 
materialmen,  and  laborers,  a  city  usually  owes  them  no  duty.  Stipur 
lotions  of  tlie  contract  requiring  the  contractor  to  pay  for  all  labor 
and  material  are,  as  a  general  rule,  deemed  to  have  been  made  by 
the  city  for  its  own  protection,  and  not  for  the  benefit  of  third  parties, 
and  do  not  confer  any  cause  of  action  against  the  city  in  favor  of 
subcontractois,  materialmen,  or  laborers.'     But  under  some  cir- 

wbcontrador  and  not   a  materialman,  notice  to  be  given  ''within  thirty  days 

Avery  v.  Supervisors,   71   Mich.   538.  from  the  time  such  work  is  completed " 

One  who  sells  and  delivers  for  a  lump  permits  the  filing  of  claims  before  com- 

mm,  curbstone,  &c.,  for  a  street  simply  pletion.     French   v,  Powell,   135   Cal. 

lefls  marketable  material  and  is  not  a  636.     See  also  Merchants  &  Traders' 

tubcontrador.     People  v.  Powers,   108  Nat.  Bank  v.  Mayor,  &c.  of  New  York, 

Mich.   339.     Person   furnishing   brick  97  N.  Y.  355. 

for  a  public  improvement  as  required        '  French  y.  Powell,  135  Cal.  636. 
for  use  is  a  materialman  and  not  a  sub-        '  Columbia   Brick   Co.   v,   Dist.   of 

ynUrador. ,  Staffon  v.  Lyon,  104  Mich.  Columbia,  1  App.  D.  C.  351 ;  Parker  v. 

M9.    Coal  cofhsumed  in  generating  steam  Jeffeiy,   26   Ore^.    186;    Mansfield  v. 

Qouftr  essential  to  the  erection  of  a  re-  New  York,  165  N.  Y.  208,  affV  15  N.  Y. 

^ning  wall  is  material  furnished  "in  Add.  Div.  316;    McKay  v.  New  York, 

>r  about  the  execution  of"  a  contract  46  N.  Y.  App.  Div.  579;   Lancaster  v. 

irithin  the  meaning  of  a  bond  for  the  Frescoln,  192  Pa.  452;   Terry  v.  Rich- 

ienefU   of  the   materialmen.      Zipp    v.  mond,  94  Va.  537:   Electric  Appliance 

Fidelity  &  Deposit  Co.,  73  N.  Y.  App.  Co.  v.  U.  S.  Fidehty  &  Guar.  Ck>.,  110 

Mv.  20.    See  also  City  Trust  &  Surety  Wis.  434.     In  the  absence  of  a  statute 

jo.  V.  United  States,  147  Fed.  Rep.  155.  conferring  a  lien  upon  the  property  of 

3ut  see  to    the  contrary  Philaaelphia  the  cit^r  or  the  funds  in  its  hancis,  a 

K  ICalone,  214  Pa.  90.     But  tools  and  mechanic    cannot    recover    a    general 

mplements  used  in  erecting  a  wall  and  judgment  against  the  city  for  money 

vmaining  after  its   erection   are   not  due  him  by  the  contractor,  there  being 

fkMtarials  "used  in  the  execution  of"  no  privity  of  contract  between  him  and 

iie  contract  and  do  not  entitle  the  the  city.     Albany  v.  Lynch,  119  Ga. 

Mtfty  furnishing  them  to  recover  on  491;    Hicks  v.  Roanoke  Brick  Co.,  94 

;he  bond.    BeaS  v.  Fidelity  &  Deposit  Va.  741 ;  Attica  Bridge  &  Mach.  Works 

3o.,  76  N.  Y.  App.  Div.  526,  aff'cl  178  v.  Johnson,  29  Ind.  App.  257.     As  to 

^.  Y.   581.     It  is  sufficient   for  the  right  of  city  to  retain  part  of  moneys 

vendor  of  materials  to  show  that  they  earned  until  claim  for  materials  fur- 

Rrere   ordered   and   delivered   for  the  nished   has   been   paid,   see   State   v. 

nirpose  of  being  used  in  the  perform-  Webster,  20  Mont.  219.     A  contract 

mce  of  the  contract.      He  need  not  by  a  city  contained  a  provision  that  the 

ihow  that  they  actually  entered  into  contractor  should  indemnify  it  against 

Jbe   construction.      Red    Wing   Sewer  any  daim  for  injuries  arising  from  the 

Pipe  Co.  V.  Donnelly,  102  Minn.  192.  contractor's    negligence    and    that    it 

*  French  v.  Powell,   135  Cal.  636;  might  retain  the  whole  or  any  part  of 

Buggins  V.  Sutherland,  39  Wash.  552.  money  due  the  contractor  until  any 

See  also  Kansas  City  v.  McDonald,  73  suits  or  claims  for  damages  should  bie 

tfo.   App.    439.     A  statute   requiring  settled   and   satisfactory   evidence   to 


1272  MUNICIPAL   CORPORATIONS  §831 

cumstances  it  has  been  held  that  a  city  may  by  the  terms  of  its  con- 
tract convert  the  money  owing  to  the  contractor  iiUo  a  trust  fund  in 
its  hands,  which  is  subject  to  the  equitable  claims  of  subcontractors, 
materialmen,  and  laborers,  e.  g.,  by  a  provision  in  the  contract  that 
payment  shall  not  be  made  until  evidence  shall  be  produced  that  all 
persons  who  have  done  work  or  furnished  materiab  and  who  have 
given  notice  to  the  city  that  their  claims  are  unpaid,  have  been  fullj 
paid  or  secured ;  and  that  if  any  person  so  hanng  done  work  or  fur- 
nished materials  and  given  notice  shall  furnish  satisfactory'  evidence 
that  the  price  of  material  is  owing  to  him  by  the  contractor,  the  city 
shall  retain  the  contract  price  or  such  portion  thereof  as  may  be 
necessary  until  such  liability  shall  be  discharged  or  secured.^    It  has 

that   effect   fumislicd.      Notice    of   a  was  begun  bv  the  contractor's  adsignee 

claim  for  damages  was  filed,  and  the  to  recover  the  balance  payable  under 

city  retained  a  part  of  the  amount  due  the  contract,  and  all  the  persona  who 

to    the    contractor    to    protect    itself  had  filed  i.otices  of  claims  were  made 

against  the  claim.    In  an  action  brought  defendants  with  the  city  under  allcga- 

by    the    contractor    to    recover    the  tions  that  they  claimed  some  interest 

balance  of  the  contract  in  which  the  in  the  balance.     It  was  held  that  the 

claimant  was  permitted  to  intervene,  ordinance    was    authorized    by   law: 

it  was  held  that  the  claimant  was  not  that   its   purpose    was   to   secure  to 

entitled  to  judgment  that  the  citv  pay  persons  fumisldng  labor  and  materi^ds 

his  claim  out  of  the  fund  retained  oy  it ;  to  contractors  some  of  the  advaiitagei 

that  the  claimant  was  not  entitled  to  which  the  lien  laws  of  the  State  f^\t 

be  subrogated  to  the  rights  of  the  city  to  mechanics  and  materialmen:  that 

to  the  fund ;  and  that  he  had  no  cause  the  ordinance  and  the  clause  inserted  in 

of  action  against  the  city.    Mansfield  v.  the   contract   were    intended   for  the 

New  York,   165  N.  Y.  208,  aff'g  15  benefit  of  laborers  and  materialmeo: 

N.  Y.  App.  Div.  316.  and  that  while  the  city  assuiDe<i  no 

^  By  statute  it  was  provided  that  express     responsibility     to    pay    the 

all  contracts  to  be  made  or  let  for  work  laborers  and   materialmen  and  could 

to  be  done  or  supplies  to  be  furnished  not  be  sued  on  such  liability,  it  was 

by  the  city  of  New  York  should  be  placed  under  an  implied  oUufotym  ft* 

made    by    the    appropriate    heads    of  hold  the  numeit  cut  trustee  accordion  to 

departments  under  such  regulations  as  the  terms  and  elTect  of  the  contract, 

then  existed  or  should  thereafter  bo  which  could  be  enforced  in  an  action  to 

established  by  ordinances  of  the  com-  which   all   persons   interested  in  the 

mon  council.    At  the  time  of  the  pas-  money  were  made  parties.    Meirl^antt 

sage    of    the    statute    tlicre    was    an  &  Traders'  Nat.  Bank  v.  Ma\'ur,  Ac. 

ordinance  tliat  in  all  such  contracts  of  New  York,  97  N.  Y.  355.    See  alio 

tiie   head   of  the   department   having  Mechanics  &  Traders'   Nat.  Bank  r. 

charge  thereof  should  cause  to  be  in-  Wlnant,  123  N.  Y.  265.     In  Hamihoo 

scrted  a  provision  tiiat  payment  of  the  v.  Gambell,  31  Oreg.  328,  it  wai  heU 

hist  instalment  due  tiiercunder  should  that  an  ordinance  requiring  the  audi- 

be  retained  until  satisfactory  e\idence  tor   to    withhold    warrants  until  the 

was  produced  tliat  all  persons  having  expiration   of   five  days  after  aooep- 

done  work  or  furnished  materials,  and  tance  of  the  work  by  the  council;  thit 

who  had  given  written  notice  of  claim  laborers,  materialmen,  and  subeotUratkn 

had  been  fully  paid  or  secured,  and  mi^ht  file  notice  of  claim  within  aid 

that  if  any  such  person  should  furnish  period  and  b^n  action  and  cauR  a 

satisfactory  evidence  that  money  was  writ  of  attachment  to  be  issued  withiB 

due  to  him  by  tlie  contractor  under  the  twenty  days  after  acceptance:    ud 

contract,  the  last  instalment,  or  such  tliat  in  that  event  a  sufmaent  amouot 

portion  thereof  as  might  be  necessary,  to  pay  the  claim  should  be  retained 

should  be  retained  until  such  liabiUty  untU  the  determination  of  the  Hfchti 

wus  discliarged  or  secured.     .\n  action  of   the    parties    was    not    ultra  riw. 
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been  held  that  it  is  within  the  power  of  the  legislature  to  impose  an 
absolute  responsibility  upon  the  city  for  claims  of  laborers  working 
on  its  public  improvements  without  violating  any  constitutional 
ri^t'    But  the  usual  method  in  which  the  legislature  has  exercised 

when  the  charter  directed  the  council  with   the   principles  of  public   policy 

to  provide  by  ordinance  the  time  and  recognized    and    establisned    in    that 

manner  of  doing  the  work,  subject  to  State;   that  the  city  was  powerless  to 

certain  restrictions,  one  being  that  a  provide  any  remedy  to  be  used  as  a 

bond  should  be  exacted  for  the  pro-  substitute  for  attachment  or  any  other 

tection  of  laborers,  materialmen,  and  remedy    which    the    legislature    had 

subcontractors.      The     statutory     re-  hitherto  withheld  on  grounds  of  public 

Suirement    of   a    bond    did   not   pre-  policy  or  for  any  other  cause, 

lude  the  council  from  making  addi-  A  contract  for  laying  water  mains 

tional  provision  for  the  protection  of  authorized  the  city  to  retain  a  sufficient 

persons    doing     work    or    furnishing  sum  to  meet  daims  for  damages  which 

materials.  might  arise  from  the  negligence  of  the 

In  State  v.  Liebes,  19  Wash.  589,  it  contractor.     An   action    having  been 

waa  held  that  where  the  statutory  power  begun  against  'the  city,  a  bond  was 

cf  the  dJty  to  contract  for  improvements  given  as  a  substitute  for  the  money  so 

oontains  no  restriction  as  to  the  regu-  retained.     Judgment     was     recovered 

lations  which  it  may  adopt  in  connec-  against  the  city  and  the  contractor  in 

tion  therewith,  a  city  may  stipulate  in  the    action ;     both    appealed ;     there- 

a  contract  that  no  payment  shall  be  after  the  city  against  tne  contractor's 

made  until  the  work  shall  have  been  protest  settled  by  paying  less  than  the 

completed  and  all  labor  paid  thereon,  judgment.     The    contractor   and    his 

and  that  upon  failure  of  the  contractor  surety  were  given  no  opportunity  to 

to  pay  for  labor,  etitev  notice,  the  city  say  whether  tney  would  mdemnify  the 

may   apply   any    money   due   to   the  city  on  condition  that  it  either  prosecute 

payment  of  sucn  labor.    Such  stipula-  the  appeal  or  permit  the  surety  to  do  so. 

ttODB  constitute  the  city  a  trustee  for  the  After  the  settlement  the  city  brought 

benefit  of  unpaid   laborers,  and  they  an  action  on  the  bond.     Held  that  it 

may  maintain  an  action  against  the  was  a  Question  of  fact  whether  or  not 

city  and  the  contractor  to  compel  the  the  settlement  was  made  in  good  faith, 

application  upon  their  claims  of  such  and  if  so  made  whether  it  operated  to 

part  of  the  money  due  the  contractor  the  injury  of  the  principal  and  surety, 

as  may  be  necessary  to  satisfy  same.  If  made  m  bad  faith  with  intention  of 

J3ut  in  Lesley  v.  Kite,  192  Pa.  268,  the  injuring    the    principal    and    surety, 

citv  of  Phiiadelphia   had  adopted  an  the  city  could  not  recover,  unless  it 

criinance  that  the  director  ot  public  showed  that  its  action  did  not  operate 

works  should  give  one  month's  notice  to  the  disadvantage  of  either.     New 

<tf  the  date  of  final  payment  and  satis-  York  v.  Baird,  176  N.  Y.  269,  rev'g  74 

factory  evidence  should  be  furnished  App.  Div.  238. 

that  full  compensation  had  been  made  ^  By  a  Massachusetts  statute^  it  was 

for  all  labor  and  materials  furnished,  enacted  that  a  person  to  whom  a  debt 

previous  to  drawing^  the  warrant  for  is  due  for  hb  own  labor  performed  in 

the  final  payment.    The  Supreme  Ck>urt  constructing    any    buildinf^    or    other 

of  Pennsylvania,  although  its  attention  public  work  owned  by  a  city  or  town 

was  called  to  the  New  York  cases  cited  imder  a  contract  with  any  person  other 

above,  held  that  this  ordinance  did  not  than  such  city  or  town  should  have  a 

create  and  was  not  intended  to  create  right  of  action  against  such  city  or 

any  contractual  or  other  relation  be-  town  to  recover  such  debt  with  costs, 

tween  the  city  and  its  contractors  for  provided  that  he  give  written  notice 

municipal    improvements    or    subcon-  within    thirty    days    and    commence 

tractors  under  the  latter  that  would  the    action    within    sixty    days   after 

authorise  the  maintenance  of  a  suit  in  ceasing   to   perform   such   laoor.      In 

equity  to  impress  a  trust  upon  the  Callahan  v.  Boston,  175  Mass.  201,  the 

fund  in  the  ^nds  of  the  citv  for  the  court  held  that  this  statute  was  constitun 

benefit  of  subcontractors;    that,  if  it  tional,  Holmes,  C.    J.,   sajring:    "The 

<fid,   the  ordinance  would  be  clearly  effect  of  that  act  is  that  if  a  city  or 

ultra  vires,  and  also  void  as  in  conflict  town  sees  fit  voluntarily  to  order  the 
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its  prerogative  for  the  protection  of  sulx*ontractors,  laborers,  and 
materialmen  has  been  to  give  to  them  a  lien  upon  the  moneys  due 
from  the  city  to  the  principal  contractor  analogous  in  all  respects  to 
mechanics'  liens  upon  real  property  owned  by  private  individuals.' 
The  statutory  lien  so  conferred  is  usually  given  to  all  persons  em- 
ployed upon  or  furnishnig  materiab  towards  the  performing  of  any 
work  or  any  public  improvement.^  The  lien  w  effectuated  by  a  notice 
which  must  comply  with  the  statutory  requirements,'  must  state  the 

construction  of  public  works  owned  by  ment "  within  the  meaning  of  such  % 

it,  then  nolens  volens  it  must  assume  a  statute.      Spalding    Lumber    Ga   r. 

part  of  the  responsibility  of  an  era-  Brown,   171   111.  487.     A  statute  con- 

ployer  to  the  workmen  employed  by  the  ferring  a  lien  upon  persons  employed 

contractor  with  whom  it  deals.     It  is  upon    or   fumisliing    materials  for  a 

intended  to  be  a  milder  application  of  public  improvement  does  not  limit  the 

the   principle  of  ^he  mechanics'  lien  lien  to  persons  in  immediate  pririty 

laws.    We  see  no  constitutional  obliga-  with     the     original     contractor,    but 

tion  to  the  law.    It  is  a  familiar  type  of  operates  in  favor  of  one  who  cnntraeif 

statute  and  has  been  upheld  hereto-  tiiih  a  subcontractor  to  furnish  bbor  or 

fore.    Hart  v.  Boston,  R.  B.  &.  L.  R.  material.     Garrison  r.  Borio,  61  X.  J. 

Co.,    121    Mass.    510.     A   compulsory  Eq.  236;  Herman  r.  Essex  County,  71 

relation  of  master  and  ser\'ant  is  not  N.  J.  Eq.  *541;  64  Atl.  Rep.  742.    But 

unknown  even   to  the  common  law.  see  James  P.  Hall  Incorp.  Co.  v.  JerKy 

Benjamin  v.  Dockham,  134  Mass.  418."  Cit^,  64  N.  J.  Eq.  766.    A  manufadurer 

*  Constitutionality  of  statute  su»-  of  iron  pipes  furnished  to  a  contractor 
taincd.  West  Chicago  Park  Com'rs  v.  for  the  construction  of  city  water  works 
Western  Granite  Co.,  200  111.  527.  A  is  within  a  statute  gi\iug  a  lien  to  a 
county  is  a  municipal  corporation  |' mechanic,  merchant,  or  trader'*  who 
witliin  the  meaning  of  a  statute  giving  is  emi>loyed  on  or  furnishes  materiil 
a  lien  for  labor  or  materials  used  m  the  for  a  city  improvement.  Camden  Ina 
construction  of  a  public  improvement.  Works  v.  Camden,  60  N.  J.  Eq.  21i: 
Herman  v.  Essex  County,  71  N.  J.  Eq.  s.  c.  64  N.  J.  Eq.  723.  Express  tMirr 
541;  64  Atl.  Rep.  742.  A  statute  by  subcontractor  of  right  to  statutdt 
giving  a  lien  to  subcontractors^  material-  lien,  see  McCabe  v.  Rapid  TVanat 
men,  and  laborers  for  work  and  labor  on  Subway  Const.  Co..  127  Fed.  Rep.  4^ 
public  improvements  affects  only  the  When  a  statute  makes  it  obligatofv  on 
remedies  which  they  may  pursue  for  the  city  to  retain  a  portion  <^thecoa- 
the  recovery  of  tlieir  debts,  and  it  may  tract  price  for  the  security  of  labonn 
be  made  applicable  to  contracts  entered  and  rnaierlalmen^  this  duty  cannot  be 
into  prior  to  its  enactment.  Smith  v.  evaded.  So  held  in  case  where  ovwr 
Bell,  70  111.  App.  490.  of  all  the  abutting  property,  except 

•  In  Iowa,  the  statutory  right  con-  one  block  owned  by  tne  city,  wm 
ferred  on  subcontractors,  meclianics,  granted  authority  to  grade  a  street  at 
and  materialmen  has  been  held  to  be  a  his  own  cost,  the  contract  to  be  let  l^ 
mere  preferred  claim  and  not  a  lien,  th^  city  for  his  benefit.  Seattle  r. 
Whitehouse  v.   American  Surety  Co.,  Turner.  29  Wash.  515. 

117  Iowa,  328.    Although  the  statute        '  Tenth  Nat.  Bank  v.  Smith  Cout 

cari  have  no  extraterritorial  effect,  yet  Co.,  218  Pa.  581.     General  suj^iiinc$ 

as  it  relates  merely  to  t lie  remedy,  one  of   notice^   see   Seattle   r.   Turner.  29 

who   sells    and    delivers    to   the    con-  Wash.  515:   James  P.  Hall  Incorp.  Co. 

tractor  in  another  State  material   to  v.  Jersey  City,  64  N.  J.  Eq.  706.   The 

be  used  in  the  improvement  may  claim  notice  of  lien  may  be  made  and  vni- 

and  assert  the  statutory  lien.    Mack  v.  fied  by  an  agent  altboush  there  is  no 

Degraff  &   Roberts   Quarries  Co.,   57  express    statutory    provision   to  tlal 

Ohio   St.    463.      A    corporation   is   a  effect.     McDonald   r.    Mayor,  Ac.  rf 

"person"    within    the    meaning   of   a  New  York,   170   N.  Y.  409;  ft^%^ 

statute  conferring;  the  right  to  a  lien.  App.  Div.  73.     Verification  held  to  be 

Gaskell  v.  Beard.  58  Hun  (N.  Y.),  101.  unnecessary.     Clapper   9.  StniOK»  ^ 

A  Bchoolhouse  is  a  "public  improve-  N.  Y.  App.  Div.  53 i. 
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%mount  owing  to  the  claimant  in  good  faith/  and  must  be  filed  with 
JT  served  on  the  proper  officers  of  the  municipality.^  Upon  service 
of  this  notice  the  lien  attaches  to  the  amount  due.    There  can  be  no 

lien  if  there  is  nothing  due  to  the  principal  contractor,  although  the 
defence  of  the  city  that  nothing  be  due  is  founded  upon  payment,^ 

I 

*■  An   error   in   stating   the   amount  meeting  and  is  spread  upon  the  record 

Rrhich  is  not  inconsistent  with  good  of  the  meeting.     West  Chicago  Park 

faith  wiU  not  invalidate  the  notice  of  Com'rs  v.   Western  Granite  Co.,  200 

Lien,  but  if  the  amount  be  stated  in  111.  527. 

such  terms  as  to  disclose  a  fraudulent  '  If  the  creditors  of  a  subcontractor 

purpose  to  impound  a  sum  larger  than  file  a  lien  for  work  performed  by  them 

that  which  was  definitely  known  to  for  the  subcontractor,  it  is  necessary 

!)e  due  to  the  claimant,  the  court  will  not  onlv  that  there  should  be  money 

refuse  to  enforce  any  lien  founded  upon  owing   by   the   city   to   the  principal 

such  notice.     Camden  Iron  Works  t;.  contractor,  but  that  the  principal  con- 

[Sunden,  60  N.  J.  Eq.  211;   s.  c.  64  tractor  should  owe  money  to  the  sub- 

N^.  J.  Eq.  723;  Garrison  v.  Borio,  61  contractor.     If  it  appears  that  there 

^,  J.  Eq.  236;  James  P.  Hall  Incorp.  is  no  indebtedness  of  the  contractor 

'Jo.  V.  Jersey  City,  64  N.  J.  Eq.  766.  to  the  subcontractor,  the  creditors  of 

[f  the  amount  be  overstated^   and    in  the  latter  have  no  lien.     Brainard  v. 

xmsequence  monevs  belonging  to  the  King^  County,  84  Hun  (N.  Y.),  290; 

3ontractor  are  tied  up,  interest  on  the  Garrison  v.  Borio,  61  N.  J.  Eq.  236. 

sxceoB  may  be  allowed   to  the  con-  When  the  defence  of  a  city  is  that  the 

tiactor.    damden  Iron  Works  v.  Cam-  moneys  owing  to  the  contractor  have, 

ien,  60  N.  J.  Eq.  211.  after  the  filing  of  the  plaintiffs'  claim, 

'  The  lien  becomes  perfect  upon  the  been  disbursed  to  others  in  settlement 

service  of  notice  on  the  proper  officers,  of  his  claims,  the  burden  is  on  the  city 

rding  Lumber  Co.  v.  Brown,   171  to  show  that  the  claims  so  paid  were 

487.     But  when  the  statute  re-  prior   in    right    to    that    of    plaintiff. 

juires  an  action  to  be  commenced  within  Iowa  Brick  Co.  v.   Des  Moines,    1 1 1 

ninety  days  from  the  filing  of  the  claim,  Iowa,  272.    The  fact  that  the  statute 

the  money  cannot  be  retained  by  the  makes  it  the  duty  of  the  proper  officer 

munidpahty   after   that   time    unless  to   withhold   a   sufficient   amount   to 

in  action  is  begun  by  the  claimant,  pay  the  claim  'and  provides  that  any 

rhird  Nat.  Bank  v.  Atlantic  City,  126  officer  violating;  the  auty  imposed  upon 

Fed.  Rep.  413.     If  payment  be  made  him  shall  be  liable  on  his  official  bond 

bo  the  contractor  aner  service  of  the  to  the  claimant  for  the  damages  re- 

QOtioe  by  a  subcontractor  or  material-  suiting  from  such  violation,  does  not 

ooan.  such  payment  does  not  defeat  prevent  the  claimant  from  prosecut- 

the  lien  ana  the  city  is  liable.     West  ing  an  action  to  enforce  the  hen.    The 

Clhicago     Park     Com'rs    v.     Western  remedy  against  the  officer  is  not  exclusive 

Qranite  Co.,  200  111.  527.     When  the  but  cumulative.    National  Bank  of  La 

itatute  requires  the  notice  to  be  filed  Crosse  v.  Petterson,  200  111.  215,  affV 

with  the  ''financial  officer  of  the  city,"  102  111.  App.  501;   West  Chicago  Park 

bhe  comptroller  and  not  the  treasurer  of  Comers  v.  Western    Granite  Co.,  200 

the  city  is  the  officer  with  whom  the  111.  527.    Where  the  contract  provides 

claim  uiould  be  filed.    James  P.  Hall  that  moneys  owing  to  the  contractor 

Incorp.  Co.  v.  Jersey  City,  64  N.  J.  Eq.  may  be  retained  until  all  claims  for 

766.      County    auaitor^    and    not    the  damages  resulting  from  n^ligence  or 

oounty  treasurer f  held  to  be  the  proper  carelessness  in  tlie  performance  of  the 

officer  when  claims  were  required  to  work  shall  have  been  settled  and  evi- 

be  filed ''with  the  public  officer  through  dence  thereof  furnished,  and  a  claim 

whose   order  the   payment   is   to   be  for  such  damages  is  filed  and  an  action 

made."     Green   Bay   Lumber  Co.   t;.  brought  against  the   city  thereon,   a 

Iliomas,  106  Iowa,  420.     A  notice  is  subcontractor  cannot  establish  his  lien 

ntfficiently  served  when   it    is   served  upon  the  moneys  so  retained  without 

upon  the  secretary  of  a  board  of  com-  showing  that  the  claim  for  damages 

miflrioners  and  is  actually  brought  to  has  been  settled.    Brown  v.  New  York, 

the  notice  of  the  commissioners  at  a  72  N.   Y.   App.   Div.  420.     See  also 
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or  upon  the  failure  of  the  contractor  to  complete  the  work  and  dam- 
ages resulting  to  the  city  therefrom/  or  upon  a  previous  assignment 
by  the  contractor  of  moneys  payable  to  him  under  the  contract* 
The  remedies  are  similar  in  nature  to  a  suit  for  the  foreclosure  of 
mechanics'  lien,  although  it  might  be  more  proper  to  describe  the 
proceeding  as  in  the  nature  of  a  bill  of  interpleader  brou^t  in  t 
court  of  chancery.' 

S  832.  Assignment  of  OontractB.  —  A  contract  with  a  munidpaEty 
to  furnish  material  and  perform  labor  in  and  about  an  improvement 
is,  on  the  question  of  its  assignability,  subject  to  the  same  general 
principles  as  contracts  between  individiuds.  A  contract  to  pay  money 
may  be  assigned  by  the  person  to  whom  the  money  is  payable,  it 
there  b  nothing  in  the  terms  of  the  contract  which  manifests  the 
intention  of  the  parties  to  it  that  it  shall  not  be  assignable.  But 
when  rights  arising  out  of  the  contract  are  coupled  with  obligations 
to  be  performed  by  the  contractor,  and  involve  stu:h  a  rdation  fljf 
personal  confidence  that  it  must  have  been  intended  that  the  li^ 
should  be  exercised  and  the  obligation  performed  by  him  alone,  the 
contract,  including  both  rights  and  obligations,  cannot  be  asagned 
without  the  consent  of  the  other  party  to  it.^    The  fact  that  a  paity 

Cranford  v.  Brooklyn,  13  N.  Y.  App.  '  If  the  law  has  not  prescribed  the 

Div.  151.  mode  of  enforcing  the  hen,  it  may  ii 

^  As  to  the  right  of  the  contractor  to  enforced  by  a   suit   in   equity.     Wok 

claim  the  benefit  of  set-offs  and  recoup-  Chicago     Park     Com'ra    v,     Weaten 

ments  of  damages  in  an  action  broufftit  Granite  Co.,   200   111.    527;    NatioBdl 

by  the  subcontractor  under  the  New  Bank  of  LaCrosse  v.   Pettenoo,  200 

Jersey  statute,  see  Norton  v.  Sinkhom,  111.  215.     In  New  Jersey  the  eourl  •/ 

61  N.  J.  Eq.  508;    s.  c.  63  N.  J.  Ek).  chancery  is  the  proper  fofum  to  CA- 

313.  force   the   statutory   remedy.     Tbae 

*  McKay  v.  New  York,  46  N.  Y.  can  be  no  personal  judgment  in  luiti 
App.  Div.  579;  McDonald  v.  Ballston  on  those  liens.  DelafielaConstruetioii 
Spa,  34  Misc.  (N.  Y.)  496;  Hackett  Co.  v.  Sayre,  60  N.  J.  L.  449;  Ganinn 
17.  Campbell,  10  N.  Y.  App.  Div.  523.  v.  Bono,  61  N.  J.  Eq.  236.  The  coo- 
In  Illinois,  the  rule  is  adopted  that  tractor  cannot  in  such  a  suit  leeofer 
the  assignee  takes  subject  to  all  the  a  judgment  against  the  city  for  ibt 
equities  against  the  assignor,  and  tliat  balance  owing  him.  United  Slitef 
the  assignment  docs  not  defeat  the  Fid.  &  Guar.  Uo.  v.  Newark,  72  N.  J. 
right  to  file  liens.  Spalding  Lumber  £}q.  ^1;  66  Atl.  Rep.  904.  CSsib 
Co.  V.  Brown,  171  111.  487.  To  perfect  against  imsuccessful  clamiant  in  aetiot 
the  assignment  it  is  essential  tliat  notice  to  enforce  claim.  James  P.  Hall  Is- 
thereof  be  given  to  the  city.  Third  corp.  Co.  v,  Jersey  (Sty,  64  N.  J.  £i|- 
Nat.  Bank  v.  Philadelphia.  126  Fed.  766.  If  the  contractor  faiU  to  6m 
Rep.  413.  An  assignment  of  a  contract  suit  within  the  time  prescribed  uf 
for  a  public  improvement  held  to  be  the  statute,  the  lien  is  lost  and  etosoi 
within  a  statute  requiring  assignments  be  revived  by  any  act  of  the  mOBior 
of  contracts  for  performance  of  labor  paUty.  Roaaelle  Park  v.  MoatgooMiy 
or  the  furnishing  of  material  to  be  (N.  J.  Eq.),  60  AtL  Rep.  954. 
filed  in  the  office  of  the  clerk  of  the  *  Arkansas  Valley  Smelting  Cbi  •• 
county  where  the  property  improved  Belden  Mining  Co.,  127  U.  &  379; 
is  situated.  Brace  v.  Gloversville,  Delaware  County  v.  Di^Mld  Ssfe  Obl, 
167  N.  Y.  452.  133  U.  S.  473;    Buick  v.  Taykv.  19 
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to  the  contract  is  or  represents  a  municipal  corporation,  may  have  a 
bearing  upon  the  question  whether  the  contract  is  assignable  in  whole 
or  in  part  without  its  assent  for  the  reason  that  the  statutes  regulat- 
ing the  making  of  the  contract,  and  the  relationship  of  the  contract- 
ing parties,  may  be  inconsistent  with  an  intent  to  permit  an  assign- 
ment of  the  contract.*  If  the  entire  contract  cannot  be  assigned, 
it  follows,  a  fortiori,  that  a  portion  of  the  contract,  including  both 
the  rights  and  the  obligations  of  the  contracting  party,  cannot  be 
assigned.^  But  in  some  cases  it  has  been  held  that  contracts  with  a 
municipality  to  furnish  material  or  perform  labor,  from  their  nature, 
do  not  imply  any  relation  of  personal  confidence  in  the  contracting 
party,  and  that  they  may  be  assigned  in  their  entirety.^    An  assign- 

U.  S.  634.  If  contract  for  the  con-  a  jail  made  an  assignment  of  a  part 
fltniction  of  a  bridge  is  entered  into  of  the  contract,  including  both  rights 
by  a  city,  the  contractor  giving  bond  and  obligations,  and  the  assignee 
with  sureties  for  its  performance,  and  agreed  to  do  the  iron  work  the  same 
if,  during  the  progress  of  the  work,  the  as  though  the  contract  therefor  had 
contractor  assigns  the  contVact  with-  been  awarded  to  the  assignee  direct. 
out  the  assent  of  the  city,  and  after-  In  considering  the  validUy  of  this  par- 
wards  renoimces  all  interest  in  it,  and  tied  assignment  the  Supreme  Court  of 
refuses  to  go  on  with  the  work,  the  the  United  States  expressed  the 
city  has  the  right  to  dedine  to  permit  opinion  that  the  statutory  provisions 
the  assignee  to  continue  the  work,  before  referred  to,  as  construed  and 
F^ke  V.  Waltham,  168  Mass.  581.  applied  by  the  courts  of  Indiana,  were 
Where  a  contract  to  do  work  for  a  city  inconsistent  with  the  theory  that  the 
is  assigned  as  a  whole  after  a  part  per-  original  contractors  could,  at  their 
fonnance,  the  assignment  inavdes  all  pleasure,  and  without  the  assent  of 
sums  due  for  work  previously  done  the  county  commissioners,  split  up 
under  the  contract  wnich  have  been  the  contract  and  assign  it  in  parts,  so 
retained  by  the  city  to  insure  per-  as  to  transfer  to  different  persons  the 
fonnance,  and  the  assignee  is  entitled  duty  of  furnishing  different  kinds  of 
to  payment  thereof.  Chapin  v.  Pike,  material  and  labor  and  the  right  of 
184 Mass.  184.  Lorin^^  J., said:  '* Where  recovering  compensation  for  such  ma- 
the  contract  as  a  whole  is  assigned,  terial  and  labor  from  the  county  com- 
there  is  no  separation  between  the  missioners.  It  held  that  the  assignee 
benefits  and  burdens.  A  contract  is  covld  not  recover  under  the  contract 
A  single  entity;  and  if  it  is  assinied  from  the  countv  commissioners.-  In 
AS  an  entity,  and  the  contract  is  fully  French  v,  Powell,  135  Cal.  636,  it  was 
executed  except  the  payment  of  cer-  held  that  an  assignment  of  a  contract, 
tain  money  earned  under  the  contract,  even  with  the  consent  of  the  surety 
the  assignee  is  entitled  to  it."  and  the  city,  could  not  shift  the  burden 

*  In  Delaware  Coimty  v.  Diebold  of  the  obligation  in  favor  of  material- 
Safe  Ck>.,  133  U.  S.  473,  488,  county  men  and  laborers;  and  that  persons 
commissionera  in  Indiana  were  au-  furnishing  labor  after  the  assignment 
thoiized  to  build  jails,  &c.,  but  were  might  recover  aj^ainst  the  original 
required  to  let  contracts  after  public  contractor  and  his  surety  under  the 
advertisement    for   bids   and    to   the  bond. 

lowest  responsible  bidder,  taking  from  ^  Delaware  County  v.  Diebold  Safe 
liini  a  bond  with  sureties  to  faithfully  Co.,  133  U.  S.  473;  Burck  v.  Taylor, 
perform  the  work  and  to  promptly    152  U.  S.  634. 

pay  all  debts  incurred  in  the  prosecu-  •  See  Ernst  v,  Kunkle,  5  Ohio  St. 
tkm  of  the  work,  including  labor  and  520.  In  Homer  v.  Wood,  23  N.  Y. 
materials  furnished,  and  any  laborer  350,  it  was  held  that  a  contract  for 
or  materialman  having  a  claim  against  the  use  of  convict  labor  in  the  State 
the  contractor  was  authorized  to  sue  prison  may  be  assigned.  In  Devlin 
upon  that  bond.    The  contractor  for  v.  Mayor,  ic.  of  New  York,  63  N.  Y. 
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ment  of  money  due  or  to  become  due  under  the  contract,  as  distinguished 
from  an  assignment  of  the  contract  itself,  is  generally  sustained  as 
valid.  ^    If,  however,  the  assignment  is  only  of  a  part  of  the  money 

to  become  due  upon  the  contract,  in  some  jurisdictions  at  least,  and 
when  the  amount  ultimately  to  be  paid  under  the  assignment  is  not 
determinate  in  its  nature,  though  capable  of  being  ascertained  upon 
the  performance  of  the  contract,  it  has  been  held  that  the  asngnmeni 
of  a  part  of  the  claim  is  not  binding  on  the  municipality  unless  it 
assents  to  such  severance  of  its  liability.^    If,  however,  the  assign- 

8,  it  was  held  that  there  was  nothing  cannot  be  an  assignment  of  a  pari  of  % 

in  the  spirit  or  the  letter  of  the  statutes  claim  under  the  contract, 
authorizing   the   contract,    or   in   the        *■  Foley   v.    Bullard,   99   Gal.  516; 

public  pohcy,  to  prohibit  the  assignr-  Diggins  v.  Hartshome,  108  Gal.  I^; 

ment  of  a  street  cleaning  contract  with  Bernstein   v.    Downs,    112   CaL    L97; . 

the  assent  of  the  cUy  authorities,  so  lonff  Brackett  v.  Blake,  7  Met.  (Mass.)  335; 

as    the    city    retained    the    personal  Dickev  v.  Porter,  203  Mo.  1 ;  Hall  r. 

obligation  of  the  ori^nal   contractor  BuCTafo,  1  Keyes  (N.  Y.),  193;   FMd 

and  his  sureties  for  its  faithful  per-  v.  Mayor,  &c.  of  New  York,  6  N.  Y. 

formance,  and  that,  in  any  event,  the  179;  rarker  v.  Syracuse,  31  N.  Y.  376; 

city,  by  acting  under  the  contract  after  People  v.  Comptroller,  77  N.  Y.  45; 

it  Iiad  been  assigned,  and  recognizing  Southern     Pa  v.    Co.    v.    ChattanoQgB 

the    assignee,    waived    the    objection  (Teim.  Ch.  App.),  48  S.  \V.  Rep.  S^; 

tliat  the  contract  was  not  assignable.  Hermann  v.  Oconto,  100  Wis.  391. 
Tlie   court   in   so   deciding   expressed        '  In  Cook  v.  Menasha,  103  Wia  6, 

the  opinion  that   the  work  involved  a    contractor    agreed    to    do   certain 

in   the  contract   was   not   of  such  a  pa\'ing  for  a  city  at  a  fibced  price  per 

nature  as  to  call  for  the  exercise  of  square   yard.      He   gave   matenalmm 

any   peculiar   skill,  science,    or   expe-  an  order  requesting  the  city  to  par 

ricnce,  and  tliat  it  fell  within  the  class  them  50  cents  per  square  jatd  for  all 

of  contracts  which  were  assignable  in  material  furnished  by  them  and  lued 

their  nature.     In  Vand^rift  v.  Cowles  in  the  paving.     It  waa  held  that  as 

Engineering  Co.,   161  N.  Y.  435,  the  the    orcler   had   never   been  asBented 

same  court  held  that  a  contract  be-  to  by  the  city,  although  it  had  been 

twecn  individuals  for  the  construction  filed  with  the  city  clerk,  the  (frder  eovii 

of  a   steamboat   was   assu^nable.    .  See  not  operate  as  an  assignment  as  it  only 

also  New  England  Iron  Co.  v.  Gilbert  aCTected  a  part  of  the  contract  price. 

El.  R.  Co.,  91  N.  Y.  153.     In  Taylor  and  was  not  binding  on  the  city  unkM 

V.  Palmer,  31  Cal.  240,  241,  a  contract  it  assented  to  a  severance  of  its  lia- 

for  street  work  was  held  to  be  assign-  bility,  and  that  there  could  be  no  r^ 

able.    In  St.  Louis  v.  Gemens,  43  Mo.  covery  against  the  city  or  against  a 

395,  a  contract  for  grading  and  curbing  bank    to    whom    the    contractor  bad 

a  street  was  held  to  be  assignable  be-  assigned  a  city  warrant  after  makinff 

cause  it  did  not  involve  any  element  the   order  in   favor   of  the  plaintifl. 

of  personal   skill   or  the  rendition  of  Following  Skobis  v.   Ferge,   102  Wifc 

{)ersonal  services.     In  this  case,  how-  122,  where  it  was  held  that  the  debtor 

ever,  11  ic  city  had  recognized  the  as-  has  a  right  to  pay  his  debt  in  solids 

signmcnt.      In   Philadelpliia  v.   Lock-  and  to  refuse  to  be  subjected  to  luiti 

hardt,  73  Pa.  211.  it  was  held  that  a  by  several   claimants.      In  Appeal  d 

contract   with   a   city   was  assignable  Philadelphia,  86  Pa.   179,  it  was  heU 

by  the  contractor    before  he  liad  en-  that  while  a  partial  assignm/ent  of  a 

tered    upon    its    performance.      This  contract  between  individuals  may  be 

case  is  distininiisheil  in  Liter  cases  on  enforced  in  equity,  yet  where  a  muni- 

the   ground    that    the  assignment    in  cipality  is  party  to  a  contract,  it  is  not 

question    was   an   assignment   of   the  bound  to  recognize  partial  assi^nuneou 

entire    contract.      See    Philadelpliia's  of  it.     In  this  case  the  city  had  dravn 

Appeal,  8()  Pa.  179,  182;    Geist's  Ap-  a  warrant  to  the  original  contractor 

peal,  104  Pa.  351;   holding  that  there  after  notice  to  the  city  of  the 
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ment  of  the  contract  be  recognized  by  iKe  inunicipality,  although  such 
recognition  be  only  by  dealing  with  the  assignee  and  treating  him 
as  if  he  were  the  principal  contractor^  the  municipality  is  estopped 
to  contest  the  validity  of  the  assignment  and  the  assignment  is 
effectual.^ 

ment,  and  it  was  held  that  there  could  knowledge,  work  to  be  done  by  the 
be  no  recovery  against  the  city,  assignee  under  it,  it  is  immaterial 
Mercer,  J.,  said;  ''The  question  now  whether  the  contract  is  or  is  not  by 
presented  is  whether  such  a  corpora-  its  terms  assignable,  or  can  be  sublet, 
tion  Is  bound  to  recognize  an  assign-  and  the  city  is  liable  to  the  assignee 
ment  of  a  'part' only  of  its  obligation,  for  the  reasonable  value  of  work  done; 
If  it  must  one  part,  we  see  no  reason  as,  for  instance,  where  after  an  assignee 
wl^  it  must  not  as  many  parts  as  the  has  been  engaged  upon  the  work  on 
oonvenienoe  or  whim  of  the  obligee  a  street  improvement,  lie  is  required 
■hall  induce  him  to  assign.  The  prob-  by  the  city  to  abandon  the  work,  and 
^le  and  natural  effect  of  holding  a  the  city,  without  his  consent,  subse- 
nmnicipalit^  liable  to  each  assignee  (^uently  lets  the  contract  for  the  same 
would  subject  its  officers  to  annoy-  improvement  to  another  person.  Dun- 
•nces  and  the  city  to  litigation  and  kirK  v.  Wallace,  19  Ind.  App.  298. 
costs.  It  is  conceded  that  at  law  the  See  also  Ocorr  &  ^ugg  Co.  v.  Little 
enfoioement  of  such  assignments  would  Falls,  77  N.  Y.  App.  Div.  592,  aff'd 
be  questionable;  yet  it  is  claimed  178  N.  Y.  622.  A  coiUract  to  do  city 
that  th^  are  good  in  equity,  and  there-  printing  made  with  the  proprietors 
lore  this  assignment  may  be  enforced  of  a  newspaper  with  particular  refer- 
hoe.  There  is  no  doubt  that  as  be-  ence  to  the  newspaper  as  the  basis  of 
tween  individuiQs  this  rule  prevails  in  the  contract,  was  assigned  bv  them 
equity.  Whether  it  would  so  be  held  to  parties  to  whom  they  hacf  leased 
oaairist  a  municipal  corporation  is  now  the  newspaper.  In  an  action  to  re- 
we  question.  .  .  .  The  policy  of  the  strain  the  city  from  letting  the  con- 
law  IS  against  permitting  individuals  tract  to  another  party,  it  appeared 
by  their  private  contracts  to  embarrass  that  the  same  paper  was  being  pub- 
toe  finai^cial  officers  of  a  municipalitv.  lished  in  such  a  way  as  to  enable  the 
.  .  .  A  municipal  corporation  should  work  to  be  performed  as  fully  as  it 
not  be  subiectea  to  the  embarrassments,  could  have  oeen  under  its  original 
responsibilities,  and  costs  of  adjudicat-  proprietors;  and  the  court  lield  that, 
log  contracts  to  which  it  was  not  a  if  immediately  upon  the  transfer  of 
carty."  In  Geist's  Appeal,  104  Pa.  the  paper  and  the  assignment  of  the 
351,  assignments  were  made  of  parts  of  contract,  action  had  been  taken  by 
a  claim  against  the  city.  Subsequently  the  city  to  cancel  it  because  of  the 
the  contractor  made  an  assignment  assignment,  there  might  have  been 
for  the  benefit  of  his  creditors,  and  ground  for  claiming  that  it  was  no 
the  assignee  for  creditors  collected  and  longer  in  force,  but  as  it  appeared 
received  the  entire  amount  payable  that  the  contract  was  allowea  to  re- 
under  the  contract.  It  was  held  that  main  in  force  and  apparently  binding 
a  partial  assignment  of  a  claim  upon  upon  the  city  and  the  assignee,  and 
a  municipal  corporation  is  not  binoing  work  had  been  done  by  the  assignee 
upon  the  corporation;  that  such  an  to  the  knowledge  of  the  city,  the  right 
assignment  amounts  merely  to  an  of  the  city  to  forfeit  the  contract  because 
agreement  to  pav  out  of  a  particular  of  the  assignment  was  waived.  Norton 
fund,  and  that,  tnerefore,  as  m  a  ques-  v.  Roslyn,  10  Wash.  44.  The  assignee 
tion  with  the  general  assignee  for  cred-  of  a  contract  under  an  assignment, 
Hors,  the  assignees  of  par&  of  the  claim  which  was  ratified  by  the  city  council,. 
were  not  entitled  to  recover  the  cannot  show  that  the  city  delayed^ 
amounts  assigned  to  them.  liindered,  and  obstructed  the  work  be- 
*  Taber  ».  Feiguson,  109  Ind.  227;  fore  the  assignment,  while  the  contract 
finns  V.  Hines,  121  Ind.  534;  McCub-  belonged  to  the  assignor.  He  alone 
fain  V.  Atchison,  12  Kan.  166.  Where  could  complain  of  the  wrongful  acts 
a  city  acquiesces  in  an  assygnment  of  of  the  city  or  its  officer  in  liindering 
the  contract  by  allowing,  with  its  full  him  or  his  employees  in  its  perform- 
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As  a  general  rule,  a  contract  made  in  contravention  of  a  staivte  is 
void  and  cannot  be  enforced.  The  only  exception  arises  when,  from 
an  cxiimination  of  the  statute,  the  courts  are  able  to  discern  a  diffe^ 
ent  or  limited,  purpose  on  the  part  of  the  lawmakers.^  Statutes 
prohibiting  the  assignment  of  public  contracts  have  usually  been  mte^ 
preted  by  these  principles,  and  if  the  court  has  come  to  the  concIusioD 
that  it  was  not  the  intention  of  the  legislature  to  affect  rights  other 
than  those  strictly  between  the  contracting  parties,  the  operation  of 
the  statute  will  be  limited  in  its  effect  to  the  relation  between  the  (xn- 
tracting  parties.^    Under  a  statute  which  prohibits  a  contractor  from 

ance.    Marshall  v.  San  Antonio  (Tex.  plaintifTs,    he   agreed   to   divide  with 

Civ.  App.),  63  S.  W.  Rep.  138.  them  a  fund  which  he  expected  to 

*  Burck r.  Taylor,  152  U.  S.  634, 649.  receive  from  the  United  States,  on  i 

'  In  Hobbs  v.  McLean,  1 17  IJ.  S.  contract  which  he  had  not  yet  entered 

567,  one  Peck  liaving  in  response  to  an  into.     This  is  the  plainly  expressed 

advertisement  put  in  a  hid  for  furnish-  meaninjg  of  the  partnership  contract. 

iag  wood  and  hay  to  the  government  and  and  it  is  only  by  a  strained  and  forced 

expecting  the  contract  to  be  awarded  to  construction   that   it  can  be  held  to 

hiin,  entered    into    partnership    i\ith  etYect   a   transfer  of   Peck's  contnct 

McLean  and  Harmon,  by  whicli  Peck  with  the  United  States,  and  to  be  i 

was  to  f umisli  one-half  of  the  capital  \iolation  of  the  statute.    We  areoliia 

required    and    McLean    and    Harmon  opinion   that   the    partnership  contrad 

fach  one-fourth,  the  profits  and  losses  of  was  not  opposed  to  the  policy  of  tk 

the  partnership  to  be  di\dded  in  like  statute.    The  sections  unoer  conadez*- 

(proportion.         The    partnership    was  tion  were  passed  for  the  protection  of 

formed   for  the   purpose   of  carrying  the  government.    Goodman  v.  Nibbck, 

out  the  expected  contract.    The  con-  102  U.  S.  556.     They  were  passed  in 

t  met   was  obtained ;    and,  after  per-  order  tliat  the  government  might  not 

formance,  money  therefor  was  paid  to  be  harassed  by  multiplying  the  numlxr 

the  assignee  in  bankruptcy  of  Peck,  of  persons  with  whom  it  had  to  deal  and 

The     other     partners,     McLean     and  might  always  know  with  whom  it  w 

Harmon,  filed  a  bill  to  recover  their  deeding,  imtil  the  contract  was  ooo- 

proportionate  sliare  of  the  profits  \mder  plcted  and  a  settlement  made.    That 

X  lie  terms  of  the  partnership.     It  was  purpose  was  not  to  dictate  to  the  ooo- 

uiged   that   the   partnership   was   in^  tractor  what  he  should  do  with  the 

valid  under   U.   S.   Rev.   St.   §   3737,  money  received  on  his  contract  after 

which  proliibits  the  transfer  of  any  the    contract    had    been   perfonned." 

"contract    or   order   or   any   interest  Speaking  of  this  statute  Mr.  Justice 

therein,"  and  declares  that  "any  such  Brewer ^  m  Burck  v.  Taylor^  152  U.  8. 

transfer  sliall  cause  the  annulment  of  634,  648,  said :  '*By  the  section  quoted, 

the  contract  or  order  transferred,  so  not  only  was  a  transfer  of  the  contnct 

far  as  the  I  >  nited  States  are  concerned."  prohibited,  but  also  the  result  of  such  a 

It  was  held  that  this  statute  did  not  forbidden  transfer  declared.    In  tenni 

constitute  any  defence.     Mr.   Justice  it  was  said  that  any   'such  transfer 

Woofls  said:  '* Interpreting  the  articles  shall    cause    the    annulment   of  the 

(of  co-partnership)  in  the  light  of  the  contract  or  order  transferred  so  iarai 

statute  as  it  is  the  duty  of  the  court  to  the  United  States  is  concerned.'  Ex- 

do.  they  were  not  intended  to  transfer,  pressio  unius  est  exdusio  aUerius.  The 

and  do  not  transfer,  to  the  plaintiffs  exi)re8s  declaration  that  so  far  ai  the 

any  claim  or  demand,  le^al  or  eciui table.  United  States  are  concerned  a  tran^ 

against  the  United  States,  or  any  right  shall  work  an  annulment  of  the  eoB- 

to  exact  payment  from  the  government,  tract  carries  by  clear  implicatioD  the 

by  suit  or'  otherwise.     They  may  be  declaration  tha^  it  shall  have  no  waA 

fairly   construed   to   bo   the   personal  effect  as  between  the  contractor  and 

contract  of  Peck,  by  which,  in  consider-  his  transferee.     In  other  words,  as  to 

ntion  of  money  to  be  advanced  and  them,  the  transfer  is  like  any  otMr 

services    to    be    performed    by    the  transfer  of  property  and  contioQed  bf 
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asngning,  subletting,  or  oihermise  disposing  of  a  contract  with  a  city,  or 
of  his  right,  title,  or  interest  therein,  or  his  power  to  execute  such 
contract  without  the  previous  consent  in  writing  of  the  department 
or  official  awarding  the  same,  and  which  declares  that  the  municipal 
corporation  shall  be  relieved  and  discharged  from  any  and  all  liability 
and  obligations  growing  out  of  the  contract  to  the  contractor  or  to 
his  assignee,  transferee,  or  sublessee,  and  that  he  and  they  shall  for- 
feit all  moneys  earned  thereunder  except  so  much  as  may  be  required 
to  pay  his  employees,  an  assignment  of  the  contract  by  an  individual 
to  a  corporation  renders  the  contract  invalid  and  operates  to  relieve 
the  municipality  from  all  liability  and  obligations  growing  out  of  the 
contract.^  But  in  New  York  it  has  been  held  that  under  such  a 
statute  the  contractor  is  not  prohibited  from  assigning  money  pay- 
able to  him  under  the  contract,  and  that  his  assignee  may  recover 
these  moneys  from  the  municipality.'^  Similar  considerations  govern 

the  aame  rules.  Its  invalidity  is  onlv  contract  involving  a  variety  of  work. 
80  far  as  the  government  is  concerned,  The  prohibition  is  simply  against  as- 
and  it  alone  can  raise  any  question  of  signing,  subletting,  &c.,  the  whole,  or  a 
the  violation  of  the  statute.  Tlie  substantial  part  of  a  contract,  entered 
government  in  effect  by  this  section  said  into  with  a  municipality  so  as  to  put  it 
to  every  contractor,  You  may  deal  \\ith  out  of  the  power  of  tne  original  con- 
your  contract  as  you  please  and  as  you  tractor  to  perform  it.  Hence,  if  a  con- 
may  deal  with  any  other  property  tract  be  awarded  by  a  city  to  a  mason 
belonging  to  you,  but  so  far  as  we  are  for  the  erection  of  a  brick  building,  he 
concerned,  you  and  you  only,  will  be  may  himself  perform  the  mason  work, 
recognized  either  in  the  execution  of  build  the  foundation,  and  erect  the 
the  contract,  or  in  the  payment  of  the  walls,  and  sublet  the  carpenter  work 
consideration."  See  also  as  to  the  effect  to  a  practical  carpenter,  and  plumbing 
of  this  statute,  Dulaney  v.  Scudder,  94  to  a  plumber,  and  so  on,  always,  how- 
Fed.  Rep.  6.  ever,  retaining  a  substantial  part  of  the 

*  Suburban  El.  L.  Co.  v.  Hempstead,  contract  to  be  performed  by  himself 

38  N.  Y.  App.  Div.  355.    The  fact  that  and  all  the  work  to  be  done,  under  his 

the    assignor    is    the    president    and  direction    and    supervision,    for    the 

maimger  of  the  company,  or  that  he  is,  performance  of  every  detail  of  which  he 

MB  he  testifies,  "practically  the  com-  is   accountable   to    the    municipality. 

pany"   itself,    does   not   prevent   the  Ocorr  &  Rugg  Co.  v.  Little  Falls,  77 

statute  from  operating,  nor  does  the  N.  Y.  App.  Div.  592,  aff*d  178  N.  Y. 

rec^pt  of  benefits  by  the  citv  under  622.      An    assignment   of    daims   for 

the  contract.    Surburban  El.  L.  Co.  v.  damages  arising  from  a  breach  of  the 

Hempstead,  38  N.  Y.  App.  Div.  355.  contract  on  the  part  of  the  city  is  not 

■  McKay  v.  New  York,  46  N.  Y.  an  assignment   of  the   contract   pro- 

App.  Div.  579;   Snyder  v.  New  York,  hibit^   by   the   New   York   statutes. 

74  N.   Y.  App.   Div.   421;    Brace  v,  Snyder  v.  New  York,  74  N.  Y.  App. 

Gloversville,  167  N.  Y.   452,  aff'g  39  Div.  421.    The  provision  of  the  charter 

N.   Y.   App.   Div.  25.     To  the  same  of  Duluth  that  no  contract  on  which  a 

effect,  DicKson  v.  St.  Paul,  97  Minn,  bond  or   deposit   is   required   shall   be 

258.     The  statute  of  New   York  pro-  assigned  or  transferred,  and  that  the 

kSbUing   the  assignment f   subletting  or  city  may  on  an  attempted  assignment 

digptMol    of   a    contract    without    the  relet  the  contract  or  complete  it  at  the 

pievious  consent  in  writing  of  the  de-  expense  of  the  contractor  or  his  surety, 

partment    or    official    awarding    the  deals  merely  with  assignments  which 

■une,  has  been  held  not  to  prohibit  the  are  made  before  the  work  or  thing  to  be 

■abletting  of  a  vortum  of  the  contract  done,  forming  the  subject  matter  of 

work  by  one  woo  has  undertaken  a  the  contract,  is  completely  executed. 
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the  effect  of  a  clause  in  a  contract  prohibiting  the  assignment  thereof 
and  providing  for  a  forfeiture  thereof  in  the  event  of  its  being  as- 
signed. Such  a  clause,  forming  a  part  of  the  contract,  has  the  force 
of  law  over  those  who  are  parties  to  the  contract.^  But  this  pro- 
vision is  inserted  in  the*contract  solely  for  the  benefit  of  the  city,  and 
prevents  any  claim  being  asserted  against  it  in  the  absence  of  its 
consent.  It  is  a  shield  to  protect  the  city,  and  is  not  intended  for  the 
benefit  of  persons  with  whom  the  contractor  may  deaL^  Notwith- 
standing such  a  provision  the  contractor  may  assign  moneys  due  or 
to  become  due  under  the  contract,  and  the  assignment  is  valid  and 
enforceable  and  takes  priority  over  statutory  liens  subsequently 
filed.' 

and  not  to  an  assignment  of  the  amount  But  see  contra,  Omaha  v.  Standanl  OQ 

due  to  the  contractor  for  such  perform-  Co.,  55  Neb.  337;   Murphy  v.  Fhtto- 

ance  of  the  work.    Lowry  v.  Duluth,  94  mouth,  78  Neb.  163;  110  N.  W.  RefK 

Minn.  95.  749.    A  clause  in  a  contract  foibiddiRi 

^  Fortimato  v.  Patten,  147  N.  Y.  assignment  is  not  available  to  the  citf 

277 ;   Burck  v.  Taylor,  152  U.  S.  634,  as  a  defence  unless  expressly  pleadeo. 

649;  Murphy  v.  Piattemouth,  78  Neb.  Episcopo  v.  New  Yoric,  35  N.  Y.  lOse. 

163;  110  N.  W.  Rep.  749.  623.       If  a  contract  for  the  erectioD 

'  Fortunato  v.  Patten,   147  N.  Y.  of  a  jail  for  a  city  is^  without  the  cod- 

277.     Where  a  contract  for  a  street  sent  of  the  city,  assigned  prior  to  the 

improvement  in  a  city  contained  a  pro-  conunencement  of  insolvency  proceed- 

viaion^  that  the  contract  should  not  he  ings  by   the   contractor,  the  oMnpee, 

assigned  without  the  consent  of  the  com-  who  after  notice  to  the  city  of  the 

mon  council,  no  one  except  the  con-  assignment  and  record  theieol  in  the 

tractor  can  sue  on  a  precept  issued  to  office  of  the  city  clerk,  completes  tbe 

the  contractor  upon  an  allegation  that  contract  at  his  own  expense  and  firam 

he  has  done  the  work  by  agreement  with  time  to  time  receives  payments  finini 

the  contractor  without  an  averment  also  the  city  on  account  of  the  work,  i» 

of  the  assignment  of  the  contract  with  upon  completion  of  the  buildiK  and 

the  consent  of  the  common  council,  acceptance  by  the  city  eqmjmjf  e*- 

Deffenbaugh  v.  Foster,  40  Ind.  382.  titled  as  against  the  assienee  in  ianir- 

'  Fortunato  v.  Patten,   147  N.  Y.  ency  of  the  assignor  to  the  balaaee  (be 

277;   Episcopo  v.  New  York,  35  N.  Y.  imder  the  contract,  although  ^  it> 

Misc.  623;   Hipwell  v.  National  Surety  terms  it  was  not  assignable  witlMMt 

Co.,  130  Iowa,  656.    See  also  Bank  of  the    written    consent    of    the   city* 

Harlem  v.  Bayonne,  48  N.  J.  Eq.  246.  Staples  v.  Somerville,  176  Maai  237. 
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iO  (485).  Defined.  —  Orders  or  drafts  drawn  by  one  city  officer 
mother  and  vouchers  for  moneys  due,  certificates  of  indebted- 
r  services  rendered,  or  for  property  furnished  for  the  use  of  the 
r  any  device  of  the  kind,  issued  for  liquidating  the  amounts 
lately  due  to  the  public  creditors,  are  necessary  instruments 
Tying  on  the  machinery  of  municipal  administration  and  for 
lating  the  collection  of  taxes.*  A  vxirrant  is  the  command  of 
mcil,  board,  or  official,  whose  duty  it  is  to  pass  upon  the  valid- 
1  determine  the  amount  of  a  claim  against  the  municipality, 
treasurer  to  pay  money  out  of  any  funds  in  the  city  treasury, 
are  or  may  become  available  for  the  purpose  specified,  to 
rnated  person  whose  claim  therefor  has  been  duly  adjusted 
lowed.' 


•  Mr.  Justice  Bradley,  in  Nash- 
Elay,  19  Wall.  (U.  S.)  468,  477. 
\rrants  are  orders  issued  by  the 
and  city  clerk  upon  the  city 
T  to  pay  money  out  of  any 
I  the  city  treasury  which  are  or 
!Come  available  for  the  purpose 
I.  Little  Rock  v.  United  States, 
..  Rep.  418,  421. 
ty  warrants  "are  orders  direct- 
payment  of  a  claim  after  it 
lea  the  scrutiny  of  the  auditing 
Hamilton  County  v.   Sher- 


wood, 64  Fed.  Rep.  103,  107.  "A 
[county]  warrant  is  the  conmiand  of  one 
duly  authorized  officer  to  another, 
whose  duty  it  is  to  obejr,  to  pay  from 
the  county  funds  a  specified  simi  to  a 
designated  person  whose  claim  there- 
for has  been  allowed  by  the  court  of 
county  conmiissioners.  '  Savage  v. 
Matthewtf,  98  Ala.  535,  537.  "A 
county  warrant  or  order  may  be 
defined  to  be  an  instrument,  generally 
in  the  form  of  a  bill  of  exchange, 
drawn  by  the  proper  officer  of  the 
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§851.  Power  to  issue.  —  Being  merely  devices  for  liquidating 
the  amount  legitimately  due  to  the  creditors  of  the  municipality,  and 
instruments  necessary  to  carry  on  the  machinery  of  municipal  ad- 
ministration, the  power  to  issue  warrants  or  orders  on  the  municipal 
treasury,  although  not  expressly  conferred,  may  be  implied  as  in- 
cidental to  municipal  or  ^i/o^i-municipal  corporations,  whenever 
it  is  not  prohibited  or  restricted  by  constitution,  charter,  or  statute.* 
Being  simply  a  means  of  paying  a  debt,  it  is  necessarily  implied 
that  a  valid  debt  or  obligation  of  the  corporation  exists  for  which 
a  warrant  may  be  drawn.  The  warrant  does  not  constitute  a  new 
debt,  or  evidence  of  a  new  debt,  but  is  only  the  prescribed  means 
for  drawing  money  from  the  municipal  treasury  to  pay  an  existing 
debt.^    It  may  also  be  laid  down  that,  as  a  general  rule,  the  power 

county  upon  the  county  treasurer,  N.  J.  L.  191 ;  Lucas  v,  Pitney,  27  N. 
directing  him  to  pay  an  amount  of   J.  L.  221. 

money  specified  therein,  from  a  par-  Bonds  issued  by  the  city  (tf  Littk 
ticular  fund,  to  the  person  named  Rock  on  bank-note  paper,  engnved 
therein,  or  his  order,  or  bearer/'  with  vignettes,  in  the  similitude  of 
Crawford  v.  Noble  County,  8  Okla.  bank-biOs,  intended  to  circulate  u 
450,  456,  per  Hainer,  J.  money,  were  held  to  be  ille^  and  void 

^  Little  Rock  v.  United  States,  103  under  the  legislation  of  Arkanmi,  bolh 
P'ed.  Rep.  418,  421 ;  Buffalo  School  by  the  State  and  Federal  courU. 
Fum.  Co.  V.  School  Dists.,  7  Kan.  App.  Lmdsey  v.  Rottaken,  32  Ark.  610: 
796;  Burrton  v.  Harvey  County  Sav.  Jones  v.  Little  Rock,  25  Ark.  301; 
Bank,  28  Kan.  390.  A  city,  m  the  Merchants'  Nat.  Bank  v.  Little  Rock, 
absence  of  legislative  or  constitutional  5  Dillon  C.  C.  299 ;  s.  c.  98 1'.  S.  308.  In 
restriction,  may  make  warrants  on  a  the  last-named  case  it  was  decided  thit 
specific  fund  payable  in  gold  coin^  this  illegal  money  having  been  paid  out 
although  the  sums  coming  into  the  by  the  city  to  bona  fiat  crediton  for 
fund  may  be  payable  in  any  kind  of  'valid  claims,  and  the  city  having  afta<- 
money.  Kenyon  v.  Spokane,  17  Wash,  wards  called  it  in,  and  bv  the  action  d 
57.  Municipal  certificates  of  indebted-  the  municipal  council  acKnowledpsd  ib 
ness  are  not  ** bills  of  credit"  within  the  indebtedness  for  the  amount  to  the 
meaning  of  the  prohibition  (art.  i.  §  10)  holders  and  promised  to  pay  the  same, 
of  the  National  Constitution  (Balti-  it  was  liable  on  such  acknowledflnent 
more  V.  Board  of  Police,  15  Md.  375),  and  new  promise.  In  Jones  v.  Little 
and  possess  no  elements  of  commercial  Rock,  supra,  the  court  refused  to  iDte^ 
paper.  Chandler  v.  Bay  St.  Louis,  57  fere  by  injunction  at  the  instance  of  ft 
Miss.  327.  taxpayer  to   prevent   that  city  from 

LiabilUy  as  respects  scrip  issued  to  issuing  paper  of  this  cliaracter. 
circulate  as  money,  see  Thomas  v.  Rich-        An    intention    that    state   wanmdt 
mond,    12    Wall.   349,    in    which   the  issued  by  legislative  authority  AoM 
city  was  held  not  to  be  liable.    See  on  circulate  as   money   must  be  deutT 
this  subject,  supra,  §  771,  note,  §  782,  proved  and  cannot  rest  on  inferencie. 
and  also  Houston  &  T.  C.  R.  Co.  v.   Houston  A  T.  C.  R.  Co..  177  U.  8.  ea 
Texas,  177  U.  S.  66;    Allegheny  ttty        »  State  v.  Cook,  43  Neb.  3 1& 
r.  McClurkan,  14  Pa.  St.  81;    Jones  v.        County  warrants   are  valid  vminir 
Little    Rock,   25   Ark.    301 :  Miller  v.   ments  oruy  when  the  board  of  npo^ 
Lynchburg,     20     Gratt.     (Va.)     330;   visors    had   legal    authority  to  iaw 
Smith  V.  New  Orienns,  23  La.  An.  5;  them,  or  to  contract  the  obUgation  oo 
Clark  V.   Des  Moines,    19   Iowa,    199;  which  they  were  founded,  and  are  oot 
Dively  v.  Cedar  Falls,  21    Iowa.  565;  binding  when    issued  in   violatioD  of 
K.  r.  27  Iowa,  227;   Black  r.  Cohen,  52   law  or  in  fulfilment  of  a  contTMt  thtt 
(la.  621 ;  Cheeney  r.  Brookfield,  60  Mo.   the  board  was  prohibited  from  making;. 
53;   Swackhamer  r.  Hackettstown,  37  Sault  Ste.    Marie   o.   Van  Dusan,  40 
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to  issue  a  warrant  does  not  exist  until  the  audit  and  allowance  of 
the  daim  in  the  manner  prescribed  by  statute.^  But  in  many  in- 
stances it  may  be  found  under  the  legislation  applicable  to  the 
municipality  that   the  auditing  and   allowing  the  claim  and   the 

Ifich.  429;  Jefferson  County  v.  Arriglii,  issued  by  the  school  district  officers 
54  Miss.  668;  Nash  v.  St.  Paul,  11  are  affected  by  the  limitation  upon 
Minn.  174;  People  v.  Flagg,  17  N.  Y.  the  power  to  contract;  otherwise  the 
584;  Brady  v.  New  York,  20  N.  Y.  312;  limitation  might  be  evaded.  Hence, 
Hague  V.  rhiladelphia,  48  Pa.  527.  A  these  officers  cannot  make  a  contract 
law  creating  or  authorizing  the  liability  and  give  a  district  warrant  for  the 
of  a  county  is  a  condition  precedent  to  amount  due  thereunder  payable  at  a 
the  exaction  of  payment  from  the  future  time.  School  Dist.  v.  Stough, 
county.  Hess  v,  F^g,  7  Nev.  23.  A  4  Neb.  357;  State  v.  Sabin,  39  Neb. 
contract  made  b>[  a  county  with  an-  570;  Andrews  r.  McGook  School  Dist., 
other  party,  in  which  the  county  agrees  49  Neb.  420 ;  Pomcrene  v.  School  Dist. 
to  pay  for  services  rendered,  in  county  No.  56,  56  Neb.  126 ;  Markey  v.  Sheri- 
warrants,  is  in  effect  a  contract  payable  dan  School  Dist.,  58  Neb.  479.  War- 
in  money,  and  is  not  void.  Babcock  v,  rants  issued  without  authority  of  law 
Goodrich^  47  Cal.  488.  being  void  and  the  municipality  having 

Where  a  municipality  was  without  a  complete  defence  thereto  in  the 
funds  to  meet  its  current  expenses,  it  hands  of  any  holder,  it  cannot  bring 
made  a  verbal  agreement  with  the  an  action  to  recover  the  amount  of 
relator  that  the  relator  should  advance  such  warrants  before  payment  thereof. 
such  sums  as  might  be  required  to  IQamath  County  v.  Leavitt,  32  Oreg. 
meet  the  ciurent  expenses  until  the  437. 

collection  of  the  next  taxes  from  which  ^  Wilson  v.  State,  53  Neb.  113. 
he  was  to  be  repaid.  It  was  held  that  Without  the  sanction  of  the  county 
the  agreement  was  not  so  much  a  loan  board  the  clerk  has  no  authority  to 
of  money  as  a  contract  to  pay  certain  issue,  or  the  treasurer  to  pay  or  counter- 
debts  of  the  municipality,  and  on  the  sign,  any  warrant.  People  v.  Klopke, 
refusal  of  the  mumcipality  to  make  92  111.  134.  Wlien  the  statute  only 
payment  of  the  warrants  issued  to  the  authorizes  the  county  auditor  to  issue 
rd&tor,  although  money  had  been  paid  warrants  on  the  recorded  vote  or 
into  the  treasury  and  applied  on  resolution  of  the  board  of  supervisors, 
warrants  issued  subsequently  to  those  warrants  issued  without  such  recorded 
bdd  by  the  relator,  it  was  held  that  vote  or  resolution  are  void.  Polk 
mandamus  would  lie  to  compel  the  County  v.  Sherman,  99  Iowa,  60.  A 
municipality  to  pay  the  warrants,  warrant  being  in  legal  effect  merely  an 
Gk>ud  V.  Lawrence,  12  Wash.  163.  If  acknowledgment  of  and  promise  to 
a  city  has  no  power  to  make  itself  pay  a  debt,  it  may  be  doubted  whether 
generally  liable  for  an  improvement,  the  legislature  has  the  power  to 
warrants  payable  out  of  the  general  validate  illegal  warrants  without  re- 
funds of  the  city  issued  in  exchange  gard  to  the  validity  of  the  debt  or 
for  warrants  drawn  upon  and  payable  obligation  for  which  they  are  issued. 
ociy  from  an  authorized  special  assess-  Thus,  in  Felix  v.  Wallace  County,  62 
ment  fund  are  without  consideration  Kan.  832,  warrants  had  been  issued 
in  80  far  as  the  general  fund  is  con-  for  a  debt  incurred  under  an  un- 
oemed,  and  are  void.  State  t^.  Moss,  constitutional  statute;  and  it  was  held 
44  Wash.  91.  that    a   statute    which    purported   to 

The  rej^eal  of  an  ordinance  authoriz-  validate  these  warrants  without  at- 
r  the  issue  of  warrants  does  not  tempting  to  validate  the  powers 
lect  the  validity  of  warrants  issued  attempted  to  be  conferred  by,  and 
before  the  repeal.  Kenyon  v.  Spokane,  exercised  under  the  unconstitutional 
17  Wash.  57,  62.  In  Nebraska,  school  law,  was  in  effect  a  legifidative  judg- 
district  officials  can  only  contract  for  ment  against  the  county,  divesting  the 
the  payment  of  debts  incurred  for  county  of  legal  defences,  and  was 
fiimishmg  schoolhouses  with  reference  therefore  a  usurpation  of  the  judicial 
to  money  on  hand  and  at  the  time  powers  vested  by  the  constitution  in 
available  for  the  purpose.  Th^  cannot  the  courts,  and  was  void.  But  qucaret 
cctttmct  on  time  or  credit.    Warrants 


ing 
ane 
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issuing  of  the  warrant  are  vested  in  the  same  person^  and  thst 
the  making  of  the  warrant  is  in  itself  an  auditing  and  allowing  of 
the  claim.  This  question  must  necessarily  be  determined  by  to 
examination  and  consideration  of  the  charter  and  statuton-  enact- 
ments  applicable  to  the  municipality.  ^Fhe  fact  that  there  is  no  monev 
in  the  treasury  available  for  the  payment  of  the  warrant  at  the  time 
when  it  is  drawn  or  issued  does  not,  m  the  absence  of  any  statute 
to  the  contrar}',  aflFect  the  power  and  duty  to  issue  the  warrant,  if 
there  is  a  debt  immediately  payable.^  It  has  also  been  held,  at  least 
in  the  case  of  warrants  payable  out  of  a  special  fund,  to  which 
moneys  will  accrue  during  an  indefinite  period  in  the  future, — e.g., 
as  water  rents,  —  that  the  city  has  the  power  to  so  arrange  its 
finances  as  to  make  the  warrants  payable  at  stated  future  periods 
of  reasonably  short  intervals,  —  e.g.,  in  the  case  supposed,  at 
yearly  inter\'als.-     But  when   the  statute  expressly  provides  that 

*■  Little  Rock  v.  United  States,  103  intervals  extending  over  a  period  d 
Fed.  Rep.  418;  Burrton  v.  Harvey  years.  But  in  Coler  v.  Siting,  15 
County  havings  Bank.  28  Kan.  390;  S.  Dak.  415,  it  was  held  that  when 
Anderson  v.  Issaquena  County,  75  by  statute  warrants  were  receiv- 
Miss.  873;  State  v.  Hoffman,  35  Ohio  able  for  taxes  and  the  provision  d 
St.  435,  443.  In  Little  Rock  v.  United  the  statute  prescribing  the  form  oi 
States,  103  Fed.  Rep.  418,  the  con-  the  warrants  provided  mer^j^  for 
stitution  and  statute  of  Arkansas  payment  out  of^  any  moneys  in  the 
made  municipal  warrants  receivable  fund  not  otherwise  appropriated,  with- 
in payment  of  city  taxes.  There  was  out  making  any  reference  to  the  piy- 
no  express  limitation  in  either  con-  ment  of  warrants  at  a  future  date,  in 
stitution  or  statutes  of  the  power  to  instrument  directing  payment  thne 
draw  warrants.  It  was  held  tliat  a  city  years  after  issue  was  not  m  compluooe 
had  power  to  issue  warrants  to  pay  with  the  statute  and  was  not  entitled 
just  debts,  although  there  was  no  to  be  received  in  payment  of  txok 
money  in  the  treasury  to  pay  them.  Infra,  §  852. 

and  no  prospect  that  there  would  be  In   Alabama  the   issuance,  by  lu- 

any  within  a  year  of  their  issue.    Tliis  thority  of  the  commissioners'  cooxt,  of 

decision  was  fai^cly  influenced  by  the  interest-bearing  warrants  on  the  county 

fact  that  tlic  creditor  liad,  by  statute  treasurer,  payable  at  a  specified  time 

and  constitution,  the  right  to  use  the  in  the  future,  —  e.  g,  ten  vean  sfter 

warrants  in  payment  of  taxes.  issue,  —  or  payable   severally  at  dif- 

*  In  Kenyon  v.  Spokane,  17  Wash,  ferent  future  dates,  for  the  amount  of  i 

57,  Gl,  a  city  had.  under  legislative  debt  contracted  for  the  building  of  i 

authority,  contracted  for  the  construe-  court-house    is  not  an  issue  o^  bosdi 

tion  of  water  works  and  for  the  purpose  within  a  constitutional  prohibition  of 

of  paying  for  the  cost  of  construction  any  issue  of  bonds  without  the  pre^ioui 

had   crcateil  a  special  fund  to  be  de-  vote  of  a  majority  of  the  dtuens  of 

rived  fn>m   a  percentage  of  the  water  the  county.     ^&lly  v.  Jackson  Goonty 

rents  to  be  received  by  it  in  the  future.  (Ala.),    39    So.    Kep.    167;    foUoving 

It  issued  w:irrants  payable  at   vearly  Matkin  t;.  Marengo  County,  137  Ak. 

intervals  extending  over  a  number  of  155.      Statutory  power  **to  %ssue  contf 

years.      The   court    held   that,  as   tlie  orders*'    gives    no    authority  to  iust 

income  from  the  water  works,  a  per-  negotiable  bonds   payable  at  a  futmo 

centa^e   of   wliicli    was   set   apart   to  day,  with  interest  coupons  attached. 

create    tlie    s[)ooial    fund,    necessarily  The  difference  is  substantial.   Goodnov 

accrued  from  year  to  year,  it  was  only  v.    Ramsev    County,     11    Minn.   81; 

a  reasnnable  arrangement  of  the  city  Shawnee  Countv  v.  Carter,  2  Kad.  115; 

finances  to  make  difTert>nt  instalments  Hull  v.  Marehidl  County,  12  Iowa.  142- 
of    the    warrants    payable    at    yearly 
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warrants  shall  only  be  drawn  when  there  is  in  the  treasury  an  un- 
expended balance  of  the  fund  on  which  it  is  drawn,  a  warrant  drawn 
in  excess  of  the  amount  in  the  fund  is  void.^ 

Without  express  authority  from  the  legislature  a  municipality  can-- 
not  discount  its  warrants  to  its  creditors  so  as  to  make  them  equiva- 
lent to  cash,  or  issue  warrants  for  more  than  the  sum  actually  due 
the  claimant;  and  as  to  the  excess  they  are  void,  and  the  holder  will 
be  treated  only  as  the  equitable  assignee  of  the  valid  legal  claim  of 
the  payee.'  To  give  a  warrant  validity,  it  is  essential  that  it  should 
be  delivered  to  the  person  entitled  thereto.' 

§  852.  Statutory  Beqtiirements  as  to  Form.  —  When,  by  statute  or 
charter,  provision  is  made  as  to  tlie  form  in  which  warrants  shall  he 
drawn,  such  provisions  come  within  the  general  rule  that  where  the 
statute  specifies  the  manner  in  which  a  municipal  officer  shall  per- 
form an  act,  the  provisions  of  the  statute  operate  as  a  qualification 
or  restriction  upon  the  powers  of  the  officer.    Hence,  when  the  statute 

'»  O'Dell  V.  Scranton,  126  Mo.  App.  136  Cal.  403.     A  warrant  is  not  "is- 

19.  sued  *'  until  it  is  delivered  to  the  person 

*  Shirk  V.  Pulaski  County,  4  Dillon  entitled  thereto.  A  forgery  of  the  in- 
C.  C.  209;  Goyne  v.  Asliley  County,  31  dorsement  of  the  warrant  by  the  au- 
Ark.  652;  Foster  v.  Coleman,  10  Cal.  ditor  and  a  wrongful  delivery  by  the 
278;  Clark  v.  Des  Moines,  19  Iowa,  199;  auditor  to  another  person,  do  not  de- 
Bauer  V,  Franklin  County,  51  Mo.  205;  prive  the  creditor  of  iiis  nght  to  a  valid 
Enldne  v,  Steele  County,  4  N.  Dak.  warrant  for  his  debt.  The  fact  that 
339,  346,  quoting  text ;  Kellogg  v.  the  creditor  has  a  remedy  by  action  on 
School  Dist.  No.  10,  13  Okla.  285;  the  auditor's  bond  will  not  preclude 
Municipal  Security  Co.  v.  Baker  County,  liim  from  enforcing  this  nght  by 
33  Oreg.  338;  Amott  v.  Spokane,  mandamna.  The  remedy  on  tlie  bond 
6  Was£  442;  Million  v.  Soule,  1«5  is  not  adeauate  to  compel  the  per- 
Wash.  261.  A  municipality  cannot  fonnance  of  the  official  duty  of  the 
contract  for  services  and  agree  tliat  if  auditor.  American  Bridge  Co.  v. 
warrants  issued  in  payment  thereof  Wheeler,  35  Wash.  40.  A  county 
are  at  a  discount,  an  adcfitional  amount  treasurer  made  payments  on  the  bills 
«hall  be  issued  sufficient  to  cover  the  of  creditors  when  presented,  placed  the 
discount.  Erskine  v.  Steele  County,  bills  in  his  cash  drawer,  and  afterwards 
4  N.  Dak.  339,  347.  If  the  creditor  re-  from  time  to  time  fastened  packages  of 
oeiving  a  county  warrant  is  obliged  to  tlte  bills  together  and  deUvened  them 
aell  it  at  a  discount  in  order  to  convert  to  the  county  commissioners,  who 
it  into  cash,  the  county  is  not  liable  for  made  out  warrants  for  the  aggregate 
the  ^  difference  between  the  amount  amount  of  each  package,  naming  one 
reatised  and  the  amount  of  the  claim,  or  more  of  the  claimants,  adding  the 
Cleveland  Coimty  v.  Seawell,  3  Okla.  words  **et  aV  The  warrants  were  not 
281-  delivered  to  the  several   persons  en- 

■  Commonwealth    v,   Crawford  titled  to  them  and  by  them  presented 

County,  20  Pa.  Co.  Ct.  Rep.  593.     If  to  the  county  treasurer.     It  was  heKl 

warrants  are  drawn  and  executed  and  that  they  were  not  legal  warrants  for 

handed  to  a  person  to  be  delivered  to  payments  out  of  the  public  moneys  of 

the   payee,   and   are   by  that   person  tlie  county  in  the  treasurer's  liands,  an<l 

'viTon^ully  cashed  and  the  inoneys  ap-  could  not  be  received  as  evidence  of 

propnated,  there  is  no  delivery  of  the  payments  made  by  the  county  treasurer 

warrants  to  the  person  entitled  thereto,  by  warrant  of  law.     York  County  v. 

Robertson  v.  Alameda  Library  Trustees,  Thompson,  215  Pa.  578. 
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prescribes  the  form  in  which  a  warrant  shall  be  drawn,  the  statutory 
requirement  must  be  substantially  compHed  with;  otherwise  the 
warrant  is  void.*  When  so  required  by  statute,  a  warrant  muM  be 
sealed,  and  if  not  sealed,  it  is  void.^  It  must  be  signed  by  the  officer 
designated  in  the  statute.^  Other  requirements  as  to  the  form  of 
warrants  which  are  regarded  as  mandatory  and  which  result  in  in- 
validity for  non-compliance  are  provisions  that  warrants  shall  show 
on  their  face  that  they  are  made  payable  from  taxes  already  levied 
when  such  taxes  are  collected ;  *  that  they  shall  express  on  their 
face  the  amount  levied,  and  appropriated  to  the  fund  on  which  they 
are  drawn  and  the  amount  already  expended;  ^  and  that  they  shall 
specify  the  purpose  for  which  they  are  issued/    But  where  an  at- 

*  Lucas  V.  San  Francisco,  7  Cal.  lations,  and  ordinances."  The  chief 
463;  Martin  v.  San  Francisco,  16  Cal.  bui^css  has  no  power  over  wamDU 
285.  When  the  statute  prescribes  the  and  cannot  in  effect  veto  them  by 
form  and  merely  provides  for  payment  directing  the  treasurer  to  refuse  to  pay 
out  of  any  mone>rs  in  the  fund  not  them.  Commonweulth  v.  Diamond 
otherwise  appropriated  without  any  Nat.  Bank,  9  Pa.  Super.  Ct.  118:  Coin- 
provision  contemplating  payment  of  monweaith  r.  Sholtis.  24  Pa.  Super.  Ct. 
the  warrants  at  a  fixed  future  date,  an  487.  Signature  of  majority  of  board  of 
instrument  directing  paijnieni  at  a  fixed  trustees  of  school  district  held  to  be 
future  date  three-years  after  issue  is  not  sufficient.  State  v.  Morton,  51  3.  Car. 
a  compliance  ^^ith  the  statute,  and  is  323.  Where  a  warrant  is  regular  on  it» 
not  entitled  to  the  benefit  of  another  face  and  is  signed  by  the  assigtant 
statutory  provision  making  warrants  auditor  instead  of  the  auditor,  it  ^ifl 
receivable  for  taxes.  Coler  i'.  Sterling,  be  presumed  that  the  assistant  auditor 
15  S.  Dak.  415,  supra,  §  851.  Re-  bad  authority  to  act  in  the  absence  of 
quirement  of  registration  ^itliin  one  any  evidence  as  to  his  power.  Houston 
year  of  issuance  construed  to  be  a  con-  v.  Stewart,  40  Tex.  Civ.  App.  499;  90 
dition  of  legal  validity  without  which  S.  W.  Rep.  49. 

warrants  were  of  no  effect  and  not  to  *  Coles  County  v.  Goehring,  209  DL 
operate   as   a   statute   of   limitations.    142. 

Taylor  v.  Chickasaw  County,  74  Miss.  •  Nat.  Life  Ins.  Co.  v,  Dawes  Gountr* 
23.  67  Neb.  40. 

»  Smeltzer  v.  White,  92  U.  S.  390;  •  Bingham  County  v.  First  Nat. 
Prescott  V.  Gonser,  34  Iowa,  175;  Bank,  122  Fed.  Rep.  16;  Bayerquer. 
Springer  v.  Clay  County,  35  Iowa,  San  Francisco,  1  McAllister,  175.  176: 
243.  Travelers  Ins.  Co.  v.  Denver,  11  Colo. 

•Valley  Bank  v.  Brodie,  9  Ariz.  434,439;  Raymond  t».  People,  2  Colo. 
17;  Coles  County  V.  Goehring,  209  111.  App.  329;  McNutt «.  Lemhi  County.  12 
142;  Decatur  v.  McKean,  167  Ind.  laaho,  63;  Glidden  v.  Hopkins,  47 
249.  A  statute  reauired  the  signature  111.  525;  Tunica  County  r.  Rhodv. 
of  warrants  by  the  nead  of  the ''appro-  85  Miss.  500;  Reeve  v.  Oshkosh,  33 
priate  department."  It  was  held  that  Wis.  477.  Warrants  wliich  are  void  ca 
tlic  clerk  of  council  and  all  officials  their  face  for  failure  to  comity  with  ft 
f'liarged  with  details  pertaining  to  the  statutoiy  requirement  that  they  ipedtf 
city  government  were  within  the  the  liability  for  w^hich  they  are  ariwD, 
meaning  of  tlic  statute,  although  they  cannot  be  validated  by  ratificttkm. 
miglit  not  properly  he  siiid  to  be  heads  Bingham  County  v.  First  Nat.  Bink, 
of  departments.  Bailey  v.  Philadelphia,  122  red.  Rep.  16;  Glidden  v.  Hopkina. 
167  Pa.  St.  569.  A  municipal  warrant  47  III.  525.  A  statutory  requirement 
given  in  payment  of  a  lawful  debt  in-  that  any  warrant  shall  show  on  its  fu* 
rurrcd  in  the  ordinary  business  affairs  |'that  the  city  council  has  directed  itf 
of  the  municipality  is  not  within  a  issuance  and  for  what  purpose"  doei 
statute  requiring  the  chief  bui-gess  or  not  require  that  the  order  shall  wpeeOf 
mayor  to  sign  all  "by-laws,  rules,  regu-  the  special  fund  out  Of  whiefa  the  piif' 
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tempt  has  been  made  to  comply  with  the  statute  a  distinction  has 
been  dra^n  between  the  irregular  and  defective  exercise  of  the  power 
vested  in  the  officers  issuing  the  warrants,  and  the  doing  of  an  act 
in  excess  of  the  legal  powers  of  the  corporation ;  and  it  has  been 
held  that  where  the  warrant  shows  that  the  officers  attempted  to 
comply  with  the  requirements  of  the  statute,  the  fact  that  their  action 
is  not  in  strict  compliance  therewith  does  not  necessarily  invalidate 

the  warrant.^ 

» 

§  853  (500).  Pajrment  and  Cancellation  of  Warrants.  —  Payment 
by  the  treasurer  or  proper  officer  of  a  municipal  corporation  of 
its  orders  or  warrants  ipso  facto  extinguislies  them.  If  lent,  re- 
issued, or  put  into  circulation  again  by  the  officer,  after  he  has  once 
obtained  credit  therefor,  they  are  not  valid  securities,  not  even,  it 
seems,  in  the  hands  of  an  innocent  holder.^ 

oaeht  is  to  be  made.    Minor  v.  Logging,  Chemung  County,  5  Penio  (N.  Y.),  517. 

14  Tex.  Civ.  App.  1.5,  17.  In  Chemung  Canal  Bank  v.  Ciiemung, 

■  In  Gray  v.  reoria  Board  of  School  5  Denio  (N.  Y.),  517,  it  was  held  that 
Inspectors,  231  111.  63,  warrants  could  where,  without  any  fraudulent  intent, 
>nly  be  drawn  and  issued  against  and  in  the  holder  of  valid  county  orders  ex- 
inticipation  of  the  collection  of  taxes  changed  them  with  the  treasurer  for 
ilieaoy  levied  to  the  extent  of  seventy-  others  w^hich  were  in  fact  paid  but 
five  per  cent  thereof,  and  were  required  wliich  had  never  been  allowed  him  in 
to  show  on  their  face  that  they  were  his  accounts,  the  debt  represented  by 
io  drawn.  Warrants  were  issued  the  valid  orders  was  not  extinguished 
itating  that  they  were  in  "anticipation  and  was  sufficient  cause  to  support  a 
a  taxes  of  1905."  It  was  held  that  settlement  with  the  county  allowing  it. 
this  statement  fairly  implied  tliat  the  If,  after  payment  of  warrants,  a  clerk 
treasurer  should  pay  the  warrants  from  who  has  no  duty  or  authority  con- 
^  tax  of  1905,  ana  while  the  warrants  nected  with  the  redemption  of  them 
(rere  defectively  executed,  they  were  steals  them,  fraudulently  effaces  the 
oot  wholly  void,  and  therefore  pay-  marks  of  cancellation,  and  puts  them 
ment  of  the  warrants  out  of  the  tax  in  circulation,  the  municipality  is  not 
irould  not  be  enjoined  at  the  suit  of  a  liable  to  a  purchaser  in  good  faith 
taxpayer  in  the  absence  of  evidence  without  notice.  Dist.  of  Columbia  v. 
that  the  tax  had  not  been  levied,  or  Cornell,  130  U.  S.  655.  See  also 
that  the  warrants  exceeded  the  amount  McConnell  v.  Simpson,  36  Fed.  Rep. 
uitborized  to  be  issued.  In  Neal  750.  A  municipal  corporation  is  not 
Ranking  Co.  v.  Chastain,  121  Ga.  500,  liable  for  the  increased  face  value  of 
it  was  held  that  a  failure  to  register  warrants  wliich  the  clerk  has  fraudu- 
wxrrania  as  required  by  law  might  sub-  lently  raised  after  issuance.  Chandler 
ordinate  the  payment  of  the  warrant  v.  Bay  St.  Louis,  57  Miss.  327.  A  pur- 
to  other  warrants  duly  registered,  but  chase  by  the  county  treasurer's  deputy, 
irould  not  render  the  warrants  void,  who  performs  all  the  duties  of  the 
^UXtutory  form  of  county  warrants  held  office,  of  coimty  warrants  at  a  time 
to  be  directory f  and  a  mere  departure  when  he  had  county  funds  in  his  hands, 
from  such  form  to  be  no  defence  to  an  which  he  did  not  account  for  at  the 
iction  on  the  warrant.  Young  v.  expiration  of  his  term,  was  held  to  be 
□smden  County,  19  Mo.  309.  a  payment  of  warrants  with  the  unao- 

■  Nashville  v,  Ray,  19  Wall.  (U.  S.)  counted  funds  rendering  the  warrants 
168,480;  Dist.  of  Columbia  r.  Cornell,  void  in  the  hands  of  the  deputy's 
130  U.  S.  655;  McConnell  v,  Simpson,  transferee.  Allen  v.  McCreary,  101 
)6  Fed.  Rep.  750;  Allen  v.  McCreary.  Ala.  514.  County  warrants  which 
101  Ala.  514;  Chemung  Canal  Bank  v.  were  paid  by  the  treasurer  were  mis- 
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§  854  (501).  Bight  of  Action  on  Warrants.  —  A  creditor  of  a  if^va 
is  not  bound  to  receive  an  order  on  the  treasurer,  but  may  sue  upon 

laid  and  he  settled  his  accounts  with  question  were  payable  in  tlie  order  of 
the  county^dthout  getting  credit  for  the  their  issuam*e  or  of  their  presentatioi!. 
amount  so  paid.  It  was  held  that  the  and  not  in  the  discretion  of  tlie  par- 
warrants  were  extinguished,  and  that  ticular  offirer  whose  duty  it  was  to  iiay 
the  treasurer  could  not,  upon  their  tlicni.  The  general  custom  of  ■:.«? 
subset [uent  discovery,  maintain  an  treasurer  of  a  city  was.  when  cJirrerit 
action  tliereon  against  the  county,  warmnts  on  the  general  fund  payable 
The  remedies  of  the  treasurer  in  such  to  a  person  nam^  or  order  were  pr»- 
casc  discussed,  but  not  decided.  I>ane  sen  ted  to  him,  to  give  the  holler  t!  ? 
t7.  Hunt  County,  13  Tex.  Civ.  App.  315.  amount  thereof  and  require  ;in  iir 
Payment  to  bearer  in  good  faith  held  to  dorsement  on  the  buck.  This  was  (i-x.-: 
exonerate  the  county.  Sweet  v.  Car\'er  xnthout  regard  to  tlie  order  of  t'f!* 
County,  16  Minn.  106.  Indictment  issuance  or  presentation,  and  wit  Lout 
for  iviolation  of  statute  making  it  un-  regard  to  tlic  question  whether  the 
lawful  for  a  cit^  officer  to  buy  city  warrant  was  payable.  The  ireas'irer 
warrants,  see  Tnne  v.  People,  36  Colo,  then  placed  tiie  warrants  in  his  cisii 
473.  box  and  treate<i  them  as  cash  until 

The  question  whether  a  warrant  disposed  of  to  third  persons.  When 
has  been  paid  is  often  one  of  intention,  several  warrants  had  accumulated,  tliey 
Bardsley  v.  Stembcii;,  18  Wash.  612,  were  taken  from  the  cash  box  an'l 
rev'g  on  rehearing,  17  Wash.  243,  cited  listed  on  a  separate  sheet.  The  original 
infra  more  fully.  A  check  teas  drawn  list,  after  being  copied  in  a  letter-press 
by  the  county  treasurer  in  payment  of  book,  was  attaclied  to  the  wamDtiL 
toarrants,  but  before  presentation,  with  The  warrants,  ^"ith  the  list  attached, 
due  diligence,  the  bank  upon  which  were  then  disposed  of  to  third  persons, 
the  check  was  drawn  failed.  It  was  and  at  the  time  of  deliven*  were 
held  that  the  check  was  not  payment  marked  "not  paid  for  want  of  fimds." 
of  the  warrants  until  paid,  and  that  the  They  were  paid  for  at  par.  and  the  cash 
holder  of  the  warranto  was  entitled  to  received  placed  in  the  treasurer's  cash 
recover  thereon,  although  they  had  box  from  which  the  warrant*  wew 
been  marked  paid.  Chambers  v.  taken.  Sometimes  the  warrants  were 
Custer  County,  8  Idaho,  724;  Green  deposited  in  the  bank  where  the 
V.  Custer  County,  8  IjJaho,  721.  A  treasurer  kept  the  city  funds,  and  in 
clerk  of  a  county  treasurer,  during  the  such  case  they  were  treated  and  cred- 
lat tor's  absence,  paid  a  county  warrant  ited  as  a  deposit  of  cash  and  the  bank 
which  was  not  yet  due,  because  other  sold  the  warrants  to  ita  customers.  Ii 
prior  warrants  on  tlie  same  fund  had  was  held  that  these  tramtactunui  did  nrt 
not  been  paid.  The  clerk  was  ignorant  show  an  intent  to  pay  the  warropt^.  and 
of  the  fact  that  the  warrant  was  not  that  the  warrants  were  not  invalid  in 
payable.  It  was  held  that  the  county  tlie  hands  of  persons  to  whom  thev 
treasurer  might  recover  the  amount  were  delivered  by  the  city  treasurer  or 
paid  from  the  person  receixing  it  upon  their  assi^ees.  The  reasons  in-iufinif 
the  ground  of  mistake  in  fact,  the  pay-  the  court  m  reaching  this  deci«don  were 
ment  being  treated  as  invalid  because  that  the  warrants  were  pjii  1  oiit  of 
made  contrary  to  law.  Morrow  v.  order  and  before  due  and  Tiithout 
Surber,  97  Mo.  1 '>'>.  legal  authority  to  pay:   that  tliey  were 

A  course  of  dealing  may  be  entered  carried  as  cash;  tfiat  the  city  rweix^d 
upon  by  tlie  treasurer  as  the  re.sult  of  the  face  of  the  warrants  on  the  disposal 
which  wamints  are  turned  over  to  of  them;  that  no  defalcation  by  the 
persons  or  bunks  advancing  money  treasurer  was  shown,  and  that  the 
thereon  at  the  request  of  the  munici-  custom  was  known  to  the  finance  com- 
pality  or  its  treasurer,  and  when  such  mittee  of  the  city  and  the  city  comp- 
is  the  case  and  under  the  peculiar  cir-  troller.  In  holding  that  the  wamnta 
rurnstanres  of  some  of  the  cases,  it  has  were  not  paid,  the  court  condrmDed 
been  hold  tliat  the  transaction  did  not  the  practice.  Bardsley  r.  Stembeif.  18 
amount  to  pa\nnent  of  the  warrants.  Wash.  612,  rev'g  on  re-hearins.  17 
although  th(*  course  of  dealing  was  not  Wash.  243.  See  further  on  thesuDJect. 
to  be  commended.  Tacoma    v.    German    American   aav. 

In    Washington,    the    warrants    in  Bank,    15    Wash.    294;     New    York 
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his  original  cause  of  action.*  If  the  creditor  accepts  a  warrant,  he 
is  charged  with  the  duty  of  presenting  it  to  the  treasurer  upon  whom 
it  is  drawn,  or  of  alleging  facts  which  excuse  presentment,  before  he 
can  maintain  an  action  upon  it.  As  such  an  instrument  is  in  effect 
an  order  by  the  debtor  on  himself,  if  presented  and  payment  be  re- 
fused, the  town  is  liable  instantly  and  without  notice  of  non-pay- 
ment' A  municipal  corporation  is  not  bound  like  a  private  person 
to  seek  its  creditor  to  make  payment  of  its  debt.  Hence  no  action 
can  be  maintained  on  a  warrant  or  other  obligation  of  the  city  with" 
out  a  previous  demands    If  payment  of  the  warrant  is  not  restricted 

Security  &  Trust  Co.  v.  Tacoma,  21  fund  warrants  assigning  the  warrants 

Wash.  303.  to  liini  for  the  benefit  of  the  special 

The    decision    of    the    Washington  fund.    He  can  only  go  into  the  market 

Supreme  Court  was  followed  by  the  and  buy  in  competition  witli  others, 

Supreme  Court  of  Colorado  in  M&nitou  and  the  holder  is  entitled  to  have  liis 

V,  Firet  Nat.  Bank,  37  Colo.  344;    86  general    fund    warrant    marked    *'not 

Pac.  Rep.  75.    In  that  case  the  credit  paid  for  want  of  funds"  when  tiiere 

of  a  town  being  below  par,  its  warrants  are  no  moneys  in  the  general  fund. 

were  at  a  discount.     Thereupon  the  although    the    treasurer   tenders    him 

town    treasurer    and    certain    of    the  the  amount  out  of  the  special  fund. 

citizens    presented    the    condition    of  State  v.  Young,  18  Wash.  '41-    To  the 

ai^airs  to  a  bank  and  asked  its  assist-  same  effect,  State  v.  Bartley,  41  Neb. 

ance.    An  arrangement  was  made  that  277. 

the  town  should  keep  its  account  ^dth        ^  Ex  parte  Willis,  74  Ark.  498,  citing 

the  bank  exclusively,  and  that  when  text;    Benson  v.   Carmel.  8  Me.    112; 

the  treasurer  brought  deposits  to  the  Willey  v.  Greenfield,  30  Me.  4;>2.    But 

bank^  the  warrants  of  the  town  prop-  the  acceptance  of  a  warrant  issued  in 

erly  mdorsed,  stamped,  and  deposited  full  satisfaction  of  the  claim  has  been 

by  him  should  be  received  and  carried  held  to  estop  the  claimant  from  re- 

as  cash  or  credited  to  the  treasurer's  covering   the   difference   between   the 

aocount   as   cash  to   an    amount  not  amount  of  the  claim  and  the  amount 

exceeding  ten  thousand  dollars.     On  allowed,  particularly  where  a  memor- 

the  presentation  of  certain  legal  war-  andum  is  indorsed  upon  it  that  the 

rants  the  treasurer  stamped  them  as  amount  allowed  is  in  full  satisfaction 

"presented;  no  funds,'' had  the  holder  of   the   claim.      La  Plata   County  v. 

indorse  the  warrants,  and  gave  him  a  Morgan,  28  Colo.  322. 
check  on  the  bank.     Thereupon  the        ^  Speer  v.  Kearney  County,  88  Fed. 

warrants  were  deposited  by  the  treas-  Rep.  749,  citing  text ;  Central  v.  Wil- 

urer  in  the  bank.    It  was  held  that  the  coxsen,  3  Colo.  566;  Benson  v.  Carmel, 

transaction  did  not  disclose  a  payment  8  Me.  112;  Pease  v.  Cornish,   19  Me. 

wod  satisfaction  of  the  warrants;   tiiat  191;  East  Union  v.  Ryan,  86  Pa.  459. 

they  had  not  been  cancelled  and  re-  In  Varner  v.  Nobleborough,  2  Me.  121, 

issued  at  the  time  they  were  deposited  Mellen,  C.  J.,  says :  "No  suitable  reason 

with  the  bank,  and  that  they  were  can  be  given  why  a  town  should  be 

valid    in    its    hands.      Distinguishing  subjected  to  the  perplexity  of  costs  of 

IfcConnell  v.  Simpson,  36  Fed.  Rep.  an  action  before  the  payee  of  an  order 

750.  will  do  liis  duty  and  request  payment. 

A  statute  which  authorizes  the  State  .  .  .  There  is  an  implied  engagement 

treaaurerto ''invest"  moneys  belonging  to  conform  to  established  usage  and 

to  a  special  fund  in  the  purchase  of  present  the  order  for  payment."     As 

warrants  on  the  general  fund,  ''at  the  to  mode  of  presentment  see  Steel  v. 

face  or  par  value  thereof,  without  re-  Davis  County,   2   G.   Greene   (Iowa), 

gard  to  mterest  due  thereon, "  does  not  469 ;  Campbell  v.  Polk  County,  3  Iowa, 

authoriae  him  to  tender  the  holders  of  467. 

general    fund    warrants    the    amount        '  Pekin  v.   Reynolds,  31    111.   529; 

thereof  out  of  the  special  fund  and  Sibley  v,  Pine  County,  31  Minn.  201; 

insist  upon  the  holder  of  the  general  Taylor  v.  New  York  City,  67  N.  Y.  87, 
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to  any  particular  fund,  it  is  not  necessar}'  in  an  action  against  the 
city  either  to  allege  or  prove  that  the  municipality  has  funds  in  the 
treasury  to  j)ay  it.*  But  it  is  otherwise  when  the  warrant  is  payable 
only  from  a  particular  fund.  To  entitle  the  creditor  in  such  a  case 
to  remedy  by  action  or  mandamus^  it  is  necessary  for  the  plaintiff 
to  allege  and  prove  affirmatively  that  there  is  money  in  the  fund,' 
and  this  is  also  the  rule  when  the  warrants  are  only  pa}'able  in  the 
order  of  presentation  and  registration.' 

The  general  nile  is  that  the  indorsee  or  transferee  of  a  warrant 
mav  sue  thereon  in  his  own  name  as  the  holder  of  a  chose  in  action 
against  the  municipahty ;  *  but  in  some  jurisdictions,  under  the  prac- 

rev'g  5  Daly  (N.  Y.),  4So;   O'Keeffc  v.  to    decline    to  pay  a  warrant  on  the 

New  York  City,  176  N.  Y.  297.  aff'g  ground  of  its  illeigality,  see  Xeal  Bank- 

80  N.  Y.  Add.  Div.  626:    Holihan  v.  ingCk).  v.  Chastain»  121  Ga.  500;  E\-Ma 

New  York  City,  33  N.  Y.  Misc.  249;  v.  Bradley,  4  S.  Dak.  83:  .Bechtel  r. 

Monteith    v.    Parker,    36    Oreg.    170;  Fry,  217  Pa.  591;    Wolf  r.  Oiler,  16 

Dalrymple  r.  Whittingham,  26  Vt.  345.  Pa.   Co.   Ct.    Rep,    235;    Shattuck  v. 

Mandamus  wiU  lie  to  compel  the  pay-  Kincaid,    31    Oreg.    379,    399;    GoU- 

ment  of  a  warrant  duly  issued.    Wyker  smith  v.  Baker  City,  31  Oreg.  249. 

V.  Francis,   120  ^Vla.  509;    Somerville  *  ConnersWlle  v.   Conners\'iUe  Hy- 

V.  Wood,  115  Ala.  534,  537:    Ward  v.  draulic   Co.,    86    Ind.    184;     King  r. 


Forkner  (CaL),  50  Pac.  Rep.  713 
Forbes  v.  Grand  County,  23  Colo.  344 
Becney  v.  Irwin,  6  Colo.  App.  66 
Neal  Banking  Co.  v.  Chastain,  121  Ga 
500;  State  v.  Adams,  161  Mo.  349 
Martin   v.    Clark,    135    X.    Car.    178 


Frankfort,  2  Kan.  App.  530;  InteniA- 
tional  Bank  v,  Franldin  County,  63 
Mo.  105  (overruling  Howell  r.  Rey- 
nolds County,  51  Mo.  154);  Aull  Sav. 
Bank  v.  Lexington,  74  Mo.  1(M; 
HefBeman   v.    Pennington   County,  3 


Commonwealtli  v.  Diamond  Nat.  Bank.   S.  Dak.  162;   Ivane  v.  Hughes  County, 
9  Pa.  Super.  Ct.  118.     But  in  the  Fed-    12  S.  Dak.  438. 

cral  Courts,  mandamus  is  an  auxiliary  *  Board  of  Education  r.  Foley,  88 
remedy  and  will  not  is.sue  until  the  111.  App.  470;  s.  c.  90  111.  App.  4M; 
rendition  of  a  judgment  in  an  action  on  Union  County  v.  Mason,  9  Ind.  97; 
the  warrant.  Chickaming  v.  Car-  Travelers  Ins.  Co.  v.  Denver  11  CoIol 
penter,  106  U.  S.  663:  Jerome  v.  Rio  434;  Hockaday  v,  Chaffee  County,  1 
Grande  County,  18  Fed.  Rep.  873.  See  Colo.  App.  362. 
Index,  Mandamus.  In  Washington,  no  '  Brannon  v.  White  Lake  Towwhip. 
action  lies  on  a  warrant  and  the  remedy  17  S.  Dak.  83;  Stewart  v.  Coster 
is  exclusively  by  mandamus  to  compel  County,  14  S.  Dak.  155;  Statev.Cim|h 
payment.  Questions  of  fact  affectmg  bell,  7  S.  Dak.  568.  See  also  Westen 
the  legality  of  the  warrant  may  be  Tow^nLot  Co.  v.  Lane,  7  S.  Dak.  1;  ».c 
tried  in  a  proceeding  or  action  for  on  rehearing,  7  S.  Dak.  599. 
vmndamus.  Clou«i  v.  Sumas,  9  Wash.  *  Kearney  County  r.  Inine.  126 
399.  See  also  Abornothy  v.  Medical  Fed.  Rep.  689,  694 ;  Crawford  CwmtT 
Lake,  9  Wash.  112.  But  in  Oregon  it  v.  Wilson,  7  Ark.  214;  Mills  Nat.  Bank 
is  held  that  the  remedy  by  mandamus  v.  Herold,  74  Cal.  603,  607;  People  t. 
under  an  ordinary  city  warrant  is  not  Hall,  8  Colo.  485;  Gemiania  Bank*. 
exclusive,  and  the  holder  may  sue  the  Trapnell,  118  Ga.  578,  5S0:  CampbeB 
city  thereon.  Goldsmith  v.  Baker  v.  rolk  County,  3  Iowa,  467;  Clark  f. 
City,  31  Oreg.  240.  criticising  Cloud  Des  Moines,  19  Iowa,  199:  Clark  f. 
t'.  Sumas,  9  Wash.  399,  and  saving  that  Polk  County,  19  Iowa,  248;  Enwy 
that  case  stands  alone  in  liol^ing  that  v.  Mariaville,  56  Me.  315;  Int.  Banki. 
remedy  on  an  ordinary  city  warrant  is  Franklin  County,  65  Mo.  105;  W* 
exclusively  by  mandamus.  To  the  rymple  v.  Whittingham,  26  Vt  345. 
effect  that  an  action  will  lie  on  a  city  The  question  is  much  influenced  by 
warrant,  see  Connersville  v.  Conners-  code  or  statutory  provisiODs  as  to 
ville  Hydraulic  Co.,  86  Ind.  184.  parties  and  foraos  of  action  modifying 

As  to  the  power  of  the  city  treasurer  the  common-law  rules  as  to  cboiei  ia 
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tice  which  there  prevails,  no  right  of  action  exists  in  the  name  of  the 
assignee  and  he  must  sue  in  the  name  of  the  person  to  whom  it  is 
issued.*  But  when  a  judgment  is  recovered  against  the  municipality 
on  a  warrant,  the  judgment  as  a  general  rule  does  not  alter  or  destroy 
the  priority  of  the  holder  of  the  warrant,  or  of  the  holders  of  other 
warrants  on  the  fund.  The  remedies  incident  to  the  debt  are  car- 
ried into  the  judgment  and  are  not  lost  or  destroyed  by  merger;* 
and,  on  the  other  hand,  the  rendition  of  the  judgment  does  not  en- 
title the  judgment  creditor  to  any  priority  over  warrants  which  are 
by  law  entitled  to  prior  payment.' 

ftctioii  and  the  proi)er  parties  plaintiff  West  v.  Foreman,  21  Ala.  400;  Savage 

to  sue  thereon.    Right  of  indorsee  to  sue  v.  Matthews,  98  Ala.  535,  537. 

w  enforce  by   mandamus   in  his  own  ^  United  States  v.   King,   74   Fed. 

name,  see  Justices  v.  Orr,  12  Ga.  137;  Rep.  493. 

Floyd  County  v.  Day,  19  Ind.  450;  •  Grand  County  v.  People,  16  Colo. 
Wvely  V.  Cedar  Falls,  21  Iowa,  565;  App.  215;  First  Nat.  Bank  v,  Morton 
Kelleyr.  Brooklyn,  4  Hill  (N.  Y.),  263;  County,  7  Kan.  App.  739.  When 
lloss  V.  Oakley,  2  Hill  (N.  Y.),  265;  warrapts  are  payable  in  the  order  of 
darke  v.  School  District,  3  R.  I.  199.  presentment,  the  fact  that  a  warrant 
*  In  Smith  v.  Cheshire,  13  Gray  duly  presented  is  sued  on,  and  a 
(Mass.),  318,  it  is  held  that  the  remedy  judgment  recovered  thereon,  does  not 
(rf  a  holder  of  a  warrant  is  by  action  in  destroy  the  priority  of  the  holder  and 
the  name  of  the  person  to  whom  it  is  judgment  creditor  arising  from  the  pre- 
iasued  as  in  the  ordinary  case  of  a  suit  sentment.  United  States  v.  King, 
by  the  assignee  of  a  chose  in  action;  74  Fed.  Rep.  493.  Similarly  imder 
the  assignee  cannot  sue  in  his  own  such  circumstances,  the  recovery  of 
name.  See  also  Hyde  v.  Franklin  judgment  does  not  enlarge  the  cred- 
County,  27  Vt.  185 ;  Taf t  v.  Pittsf ord,  itor  s  rights.  He  still  remains  only  en- 
28  Vt.  286,  289.  In  Pennsylvania,  it  titled  to  payment  of  his  debt  in  the 
\b  held  that  an  order  to  pay  money  out  order  of  presentation,  and  does  not 
of  the  funds  of  a  municipality  is  not  a  acquire  any  right  to  payment  in  pri- 
paper  on  which  an  action  will  lie,  being  ority  to  warrants  previously  presented 
netther  a  bill,  nor  check,  nor  contract,  merely  by  the  fact  that  he  has  recov- 
Dor  a  satisfaction  of  the  original  in-  ered  a  judgment.  Grand  County  v. 
d^tedness,  nor  a  negotiable  instru-  People,  16  Uolo.  App.  215.  When  the 
ment  upon  which  the  holder  may  sue  statute  requires  the  treasurer  to  dis- 
in  his  own  name.  Dyer  v.  Covington  burse  moneys  only  on  warrants  drawn 
Township,  19  Pa.  200;  Allison  v.  by  the  local  authorities,  the  order  of 
Juniata  County,  50  Pa.  351 ;  East  the  court  directing  payment  is  a  suffi- 
Union  Townslup  v.  Ryan,  86  Pa.  459 ;  cient  warrant  to  the  treasurer.  United 
llaneval  v.  Jackson  Township,  141  Pa.  States  v.  King,  74  Fed.  Rep.  493. 
426;  O'Donnell  v.  Philaclelphia,  7  When  payment  of  a  warrant  is  ^tiaranr- 
Phila.  (Pa.)  234 ;  Snyder  v.  Bovaird,  teed,  there  can  be  no  recovery  against 
122  Pa.  442 ;  Commonwealth  v.  Sholtis,  the  guarantor  until  the  warrant  has 
24  Pa.  Super.  Ct.  487.  But  where  a  been  presented  to  the  treasurer  as  re- 
contractor  for  an  improvement  gives  quired  by  statute  and  payment  refused, 
a  materialman  an  order  on  the  city  and  Germania  Bank  v.  Trapnell,  118  Ga. 
the  city  thereupon  issues  its  warrants  578;  Rochford  v.  School  Dist.,  19  S. 
to  the  materialman,  payable  to  him.  Dak.  435;  Greely  v.  McCoy,  3  S.  Dak. 
the  warrants  so  issu^  are  evidences  218.  A  warrant  was  drawn  in  the 
ol  mdebtedness  which  will  support  an  ordinary  form  by  the  county  board 
action  by  the  payee  who  need  not  sue  of  education.  It  recited  that  the  con- 
in  the  right  ot  the  contractor.  Cole-  sideration  for  which  it  was  issued 
man  V.  New  Kensington,  140  Fed.  Rep.  was  property  **  purchased  for  the  use 
684.  In  Alabama,  warrants  are  not  of  the  public  schools  of  said  county" 
•as^piable  so  as  to  be  made  the  foun-  and  the  money  was  ordered  to  be  paid 
dation  of  an  action  by  the  transferee,  ''out    of    the    public    funds    for    the 
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§  855  (502).  Presumption  of  VaUdity  and  Liability.  —  County  and 
city  orders  signed  by  the  proper  officers  are  prima  facie  binding  and 
legal.  These  officers  will  be  presumed  to  have  done  their  duty.  Such 
orders  make  a  prima  facie  cause  of  action.  Impeachment  must  come 
from  the  defendant* 


§856  (487,503).  Negotiability;  Bights  of  Bona  Fide  Holden.- 
We  have  already  discussed  the  implied  power  of  a  municipalit}'  to 
borrow  money,'  and  in  the  next  chapter,  in  treating  of  Municipal 
Bonds,  we  shall  discuss  the  power  of  the  municipality,  without  ex- 


individitaUy  guaranteed  by."  It  was  &fiss.  23;  Cheeney  r.  Brookfidd,  60 
tield  that  the  indi\ndiial  liability  of  the  Mo.  53 ;  Wright  v.  Kinney,  123  S.  Car. 
signers  was  as  guarantors  only  and  618;  D  County  v.  Sauer,  8  Okla.  235: 
that  they  could  not  be  sued  as  makers  Crawford  v.  Noble  County.  8  Okla.  450, 
of  the  warrant;  tliat  the  warrant  was  455;  Goldsmith  v.  Baker (hty.  31  Oref. 
the  instrument  of  the  board  and  not  of  249;  Frankl  v.  Bailey,  31  Chcf^.  2SS, 
the  makers  as  individuals;  and  that  Sliattuck  v.  Klncaid,  31  Oreg.  379,399; 
the  guarantee  was  merely  a  collateral  Seton  v.  Ho>'t,  34  Oreg.  266,  277; 
undertaking.  Grermania  Hank  v.  Trap-  Edinburgh  Am.  Mtge.  Co.  r.  MitcheO. 
nell,  118  Ga,  578.  On  a  sale  of  war-  1  S.  Dak.  593;  MerchanU  Xat  Bank 
rants  the  seller  guaranteed  tliat  they  v.  Mc  Kinney,  2  S.  Dak.  106;  Ueffleouo 
were  "genuine  and  legally  issued."  U  v.  Pennington  County,  3  S.  Dak.  162; 
was  held  that  the  guarantee  covered  Kane  v.  Hughes  County,  12  S.  Dik. 
any  invalidity  arising  from  lack  of  438;  Stephens  v.  Spokane.  11  Wash, 
seals  as  required  by  statute.  Smeltzer  41,  47,  quoting  text;  State  r.  Hutty, 
V.  White,  92  U.  S.  390.  39  Wash.  624 ;    Bigelow  v.  Waahbuni, 

»  Wall  V.  Monroe  County,  103  U.  S.  98  Wis.  553;  School  Dist.  Xo.  3  ?. 
74;  Thompson  v.  Searcy  County,  57  Western  Tube  Co.,  5  Wyo.  185;  s.  c. 
Fed.  Rep.  103.0;  Hamilton  County  v.  13  Wyo.  304;  Appel  r.  State,  9  Wm 
Sherwood,  64  Fed.  Rep.  103. 107;  Speer    187,  197. 

V.  Kearney  County,  88  Fed.  Rep.  749,  Such  debts  "do  not  stand  od  the 
756;  Rolhns  v.  Rio  Grande  County,  90  footing  of  those  contracted  under  i 
Fed.  Rep.  575;  Lake  County  v.  Keene  special  conditional  grant  of  power.'* 
Five-Cents  Sav.  Bank.  108  Fed.  Rep.  Floyd  County  r.  Day,  19  Ind.  450. 
505,  515;  Coffin  v.  Kearney  County,  supra;  People  v.  Mead,  24  N.  Y-  114; 
114  Fed.  Rep.  518;  Kearney  County  ante,  chap.  xi.  §  393;  supra,  f  858. 
V.  Ir\'ine,  126  Fed.  Rep.  689;  Coffee  When  warrants  are  regular  on  their 
County  Com'rs  Court  v.  Moore,  53  Ala.  face,  the  city  must  assume  the  hurdnef 
25;  Grayson  v.  Latham,  84  Ala.  546;  proving  that  they  were  issued  contniy 
Mills  National  Hank  ?».  Herold,  74  Cal.  to  law  without  the  adoption  of  an 
r>03;  Mulnix  v.  Mutual  Ben.  L.  Ins.  ordinance^  appropriating  money  to  piT 
Co.,  23  Colo.  81;  Lake  County  v.  them.  Hubbell  v.  South  HutcUiisoii. 
Standley,  24  Colo.  I,  15;  San  Juan  64  Kan.  645.  But  a  paper  purportinc 
County  V.  Oliver.  7  Colo.  App.  515;  to  be  a  municipal  warrant  am  9d 
Neal  Banking  Co.  v.  Chastain,  121  Ga.  prove  itself.  To  establish  a  right  to 
.WO;  People  r.  Johnson.  100  111.  i^7:  recovery  thereon,  it  is  necemaxf  tP 
Hamilton  v.  Newcastle  &  D.  R.  Co..  9  prove  the  signature  in  the  ofdumy 
Ind.  359;  Floyd  County  r.  Day.  19  manner  w-hen  the  execution  of  tK 
Ind.  450 ;  ("onnersville  v.  Conncr3\ille  warrant  is  put  in  issue  by  the  plfHhy 
Hydraulic  Co.,  80  Ind.  1S4:  Clark  v.  Apache  Count v  ».  Earth,  177  U.  8.  fift. 
Dcs  Moines,  19  Iowa.  199.211:  Leaven-  rev'g  6  Ariz.  13.  See  also  Robeitooi 
worth  County  v.  Keller.  6  Kan.  510;   v.  Alameda  Libraiy  Trustees,  136  CJ- 


Walnut  Township  r.  Jordan,  38  Kan.    403. 
562;      Buffalo     School- Fum.     Co. 


V.        »  Ante,  §§  278-293. 
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press  grant  of  authority  to  do  so,  to  make  and  deliver  negotiable 
instruments.^  The  question  whether  there  is  any  implied  power  in 
the  oflScers  of  a  town,  county,  or  city  corporation  to  issue  warrants 
or  orders  which  shall  be  free  from  equities  in  the  hands  of  holders 
has  been  disposed  of  by  a  long  line  of  decisions  which  denies  to 
these  warrants  or  orders  the  principal  attribute  of  negotiability,  viz., 
freedom  in  the  hands  of  bona  fide  transferees  from  equrties  m  favor 
of  the  municipality.  This  result  is  arrived  at  as  much  by  reason  of 
the  purpose  or  object  intended  to  be  attained  by  these  instruments 
as  by  a  consideration  of  the  lack  of  power,  inherent  or  implied,  on 
the  part  of  municipalities  to  make  and  issue  negotiable  instruments 
without  clear  statutory  authority  therefor.  Such  warrants  or  orders, 
drawn  for  ordinary  municipal  expenses,  are  not  intended  to  have  the 
qualities  of  commercial  paper,  but  are  instruments  authorized  for 
convenient  use  in  conducting  the  current  and  ordinary  business  of 
the  corporation  and  as  a  means  of  anticipating  its  ordinary  revenue. 
It  would  overwhelm  municipalities  with  ruin  lo  hold  that  such  war- 
rants or  orders  have  the  qualities  of  negotiable  paper,  especially  that 
quality  which  protects  an  innocent  holder  for  value  from  defences 
of  which  he  has  no  notice,  actual  or  constructive.  All  holders  of 
such  warrants  or  orders,  even  when  payable  to  order  or  bearer,  stand 
in  the  shoes  of  the  payee,  and  their  rights  and  remedies  are  often 
essentially  different  from  those  of  the  holders  of  authorized  negoti- 
able municipal  bonds.  Such  is  the  sound  doctrine,  and  such  is  the 
doctrine  of  the  authorities  without  exception.^ 

»  Post,ii  874-887.  v.  East  Hartford,  70  Conn.  18,  citing 

•  The  Floyd  Acceptances,  7  Wall,  text;   People  v.  Johnson,  100  111.  537; 

(U.  8.)  666;  Carroll  County  v.  United  Morrison  v.  Austin  State  Bank,  213  111. 

SUtes,  18  Wall.  (U.  S.)  71;   Nashville  472;    Connersville  v.  Connersville  Hy- 

V,  Ray,  19  Wall.  (U.  S.)  468;   Wall  v.  draulic  Co.,  86   Ind.    184;     Davis  v. 

Monroe  County,  103  U.  S.  74;  Ouachita  Steuben  School  Township,  19  Ind.  App. 

County  V,    Wolcott,    103   U.   S.   559;  694;  Hammond  v.  Evans,  23  Ind.  App. 

Ottawa  V.  Nat.  Bank,  105  U.  S.  342, 345;  501 ;  Clark  v.  Des  Moines,  19  Iowa,  199, 

Dist.  of  Columbia  v.  Cornell,  130  U.  S.  211,  214;    Clark  v.  Polk  County,   19 

655,  661;    Shirk  v.  Pulaski  County,  4  Iowa,  248;    First  Nat.  Bank  v.  Gates, 

DillonC.  C.  209,  213;   United  States  v.  66   Kan.   505;    Garfield  Township  v. 

Miller   County,   4    Dillon   C.   C.   233;  Crocker,  63  Kan.   272;    Sturtevant  v. 

Thompson  v.  Searcy  County,  57  Fed.  Liberty,  46  Me.  457;  Emery  v.  Maria  ville. 

Rep.  1030;   Watson  v.  Huron,  97  Fed.  56  Me.  315;   Perkins  v.  Milford,  59  Me. 

Rep.  449;  Coleman  v.  New  Kensington,  315,316;  Hussey  v.  Sibley,  66  Me.  192, 

140  Fed.  Rep.  684;  Allen  v.  McCreary,  196; 'Parsons  r.  Monmouth,  70  Me.  262, 

101  Ala.  514;   Ex  parte  Willis,  74  Ark.  264;  Smith  w.  Cheshire,  13  Gray  (Mass.), 

498;    People  v.  County,  11  Cal.  170;  318;    Cheshire  v.   Rowland,   13   Gray 

People  V.  Gray,  23  Cal.  125;    76.  447;  (Mass.),  321,  323;    Miner  v.  Vedder,  66 

Shakesp^r    v.    Smith,    77    Cal.    638;  Mich.  101;  Field  r.  Highland  Park,  141 

Bank  of  Santa  Cruz  County  v.  Bartlett,  Mich.  69;  Matthis  v.  Cameron,  62  Ma 

78  Cal.    301;    People  v.  Rio  Grande  504;  School  Dist.  v.  Stough,  4  Neb.  357; 

County,  11  Colo.  App.  124;   People  v.  State  v.  CJook,  43  Neb.  318;  Bartley  v. 

Hall,  8  Colo.  485,  citing  text;  Gkx>dwin  State,  53  Neb.  310,  335;    Halstead  v. 
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§  857  (504).  Defences;  EstoppeL — A  municipal  corporation  U 
not  estopped,  after  a  warrant  upon  its  treasury  has  been  issued,  to 
set  up  the  defence  of  ultra  vires,  or  fraud,  or  want  or  failure  of  con- 
sideration?     A  city  may,  where  the  remedy  at  law  b  inadequate, 

Mayor,  &c.   of   New    York,  5    Barb,  municipality  is  void,  warrants  issued 

(N.  Y.)  218,  aff'd  3  N.  Y.  430;  Wright  to  satisfy  the  judgment  are  also  void, 

r.  Kinney,  123  N.  Car.  618;  McPeetere  State  v.  Tanner,  45  Wash.  348. 
V.    Blankenship,    123    N.    Car.    651 ;         By  the  Gvil  Code  of  California,  the 


N.  Dak.  G27;  Crawford  v.  Noble  warrant  delivered  to  a  contractor  m 
County,  8  Okla.  450;  Kellogg  v.  School  part  payment  of  the  contract  price 
Dist.,  13  Okla.  285;  Jack  v.  Wicliita  pursuant  to  arcliitect's  certificate  duly 
Nat.  Bank,  17  Okla.  4:{0;  89  Pac.  Rep.  made,  and  assigned  b^r  the  contnctor, 
219;  Goldsmith  v.  Baker  City,  31  Oreg.  is  not  affected  by  notices  of  claimi  d 
249,  2.52,  citinc:  text;  Frank!  v.  Bailey,  materialmen,  &c.  given  after  the 
31  Oreg.  285;  Klamath  County  v.  assignment,  nor  is  it  affected  by  the 
Leavitt,  32  Oreg.  437;  Livingston's  subsequent  default  of  the  contnctor 
Appeal,  9  Pa.  Suf)er.  Ct.  110;  Living-  in  proceeding  with  the  completioD  of 
ston  V.  School  Board,  15  Pa.  Super.  Ct.  the  work.  Long  Beach  School  Dist  t. 
358;  Commonwealth  v.  Slioltis,  24  Pa.  Lutge,  129  Cal.  409. 
Super.  Ct.  487,  489 ;  Hubbell  v.  Custer  >  Thomas  v.  Richmond  (scrip  to 
City,  15  S.  Dak.  55;  Loomis  v.  Brown  circulate  as  money),  12  WaU.  (U.  &} 
County,  15  S.  Dak.  606;  Hyde  v.  349;  Webster  County  v.  Taylor,  W 
Franklin  County,  27  Vt.  185;  West  Iowa,  117;  Clark  v.  Des  Moinei,  W 
Philadelphia  Title  Co.  v.  Olympia,  19  Iowa,  199;  Clark  v.  Polk  Countf,  19 
Wash.  150;  Hubbard  v,  Lyndon,  28  Iowa,  248;  Hodges  v.  Buffalo,  2  Denio 
Wis.  674;  School  Dist.  v.  Western  (N.  Y.),  110;  Halstead  r.  New  Yoik,  8 
Tube  Co.,  5  Wyo.  185.  "To  invest  N.  Y.  430;  BrowTi  v.  Utica,  2  Baib. 
such  documents  with  the  character  of  (N.  Y.)  104;  Anthony  r.  Adams,  1  Met. 
commercial  pap)er,  so  as  to  render  them  (Mass.)  284,  2S6;  Commonwedth  r. 
in  the  lumds  of  bona  fide  holders  Sholtis,  24  Pa.  Super.  Ct.  487  otim:, 
absolute  obligations  to  pay,  however  text;  Municipal  Sec.  Co.  r.BakerOountj, 
irregularly  or  fraudulently  issued,  is  an  33  Oreg.  338;  Hubbell  v.  Custer  (Sty, 
abuse  of  their  tnie  character  and  pur-  15  S.  Dak.  55.  See  also  cases  dted 
pose.  It  lias  the  effect  of  converting  a  above  to  §  856.  The  allowance  of  s 
municipal  organization  into  a  trading  claim  by  a  county  board  is  not  finil 
company,  and  puts  it  in  the  power  of  and  conclusive.  Such  allowance  ii 
corrupt  officials  to  involve  a  political  prima  facie  evidence  of  the  correetDHi 
community  in  irretrievable  bankruptcy,  of  the  claim;  **but."  says  Kingmaik, 
No  such  {)ower  ought  to  exist,  and  m  C.  J.,  "the  settlement  of  an  acoountby 
our  opinion  no  such  power  docs  legally  the  county  board  is  not  more  sacnd 
exist,  unless  conferred  by  legislative  than  a  settlement  made  by  individnak" 
enactm(;nt,  either  express  or  clearly  The  court  therefore  held,  and  propei^ 
implied.''  Per  Mr.  Justice  Bradley  in  so,  that  the  allowance  of  a  claim  by  the 
Nashville  v.  Ray,  19  Wall.  (U.  S.)  468,  county  was  not  an  adjudieatum  in  the 
477.  sense  that  it  would  conclude  the  eoun^ 

A  city  borrowed  money  on  time  and  as  to  the  amount  allowed  when  sued 
pledged  as  security  checks  or  warrants  upon  the  warrant  drawn  in  purBUuee 
on  the  city  treasury.  The  pledgee  sold  of  such  allowance.  Leavenworth  Gonnty 
the  warrants  before  maturity  of  the  v.  Keller,  6  Kan.  510;  Nashville  f.  to- 
loan.  It  was  held  that,  inasmuch  as  the  19  Wall.  (U.  S.)  468;  Shirk  v.PidMD 
pledgee  had  no  power  to  sell  before  County,  4  Dillon  C.  C.  209;  (Jbewej 
default,  the  puroliaser  acquired  no  v.  Brookfield,  60  Mo.  53;  pod^  ehsp^ 
title  to  tlie  warrants  as  against  the  xxxii.  But  see  as  to  the  rule  u  ATcv 
city.  Nashville  v.  Ray,  19  Wall.  (U.  S.)  York,  where  it  is  held  that  the  iDow- 
468,  481.      If   a  judgment    against   a   ance  of  a  claim  against  a  municiptlity 
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maintain  a  bill  in  equity  to  cancel  warrants  illegally  issued.^  Tax- 
payers may  enjoin  the  issue  of  illegal  warrants  or  scrip.^    It  has 

18  a  judicial  determination  which  can-  749,  758.  When,  by  promises  to  pay  or 
not  be  reopened  when  once  decided,  other  misrepresentations,  a  city  induced 
if  it  is  within  the  jurisdiction  of  the  the  holders  of  warrants  to  refrain  from 
auditing  board,  Osterhoudt  v.  Ri^ney,  acting  until  the  debt  for  which  void 
9S  N.  Y.  222 ;  Nelson  v.  Mayor,  &c.  of  warrants  were  issued  was  barred  by  the 
New  York,  131  N.  Y.  4;  People  v.  statute  of  limitations,  the  city  was 
Clarke,  174  N.  Y.  259.  Warrants  may,  held  to  be  estopped  to  plead  the 
it  seems,  be  usurUms.  Clark  v.  Dcs  invalidity  of  the  warrants.  Hubbeli  v. 
Moines,  19  Iowa,  199;  post,  §  867,  note.  South  Hutchinson,  64  Kan.  645. 

When  warrants  are  issued  for  an  *  Coffee  County  Com'rs  Court  v. 
illegal  purpose  to  the  knowledge  of  the  Moore,  53  Ala.  25,  citing  text;  Pulaski 
payee,  a  recital  therein  tiiat  they  are  County  v.  Lincoln,  9  Ark.  320;  Web- 
issued  for  a  lawful  purpose  does  not  ster  County  v.  Taylor,  19  Iowa,  117; 
estop  the  city  from  disputing  their  Paris  Tp.  Trs.  v.  Cherry,  8  Ohio  St.  564 ; 
valioitv  in  a  smt  by  a  bona  fide  indorsee  Glastenbury  v.  McDonald,  44  Vt.  450. 
for  value  who  had  no  notice  of  the  In  Mississippi,  a  board  known  as  the 
illegality ;  they  are  subject  in  his  liands  board  of  police  are  authorized  by  law 
to  all  the  equities  of  the  city  against  to  audit  and  allow,  upon  due  proof,  all 
the  original  payee.  Watson  v.  Huron,  claims  against  the  county;  and  coun- 
97  Fed.  Rep.  449.  When  a  county  is  ties  in  that  State  cannot  be  sued  di- 
prohibited  from  issuing  warrants  ex-  rectly.  The  action  of  the  board  in 
oeeduig  85  per  cent  of  the  tax  levy  allowing  claims  for  matters  of  county 
against  whicn  they  are  drawn,  a  war-  cliaiige,  and  in  ordering  warrants  to 
rant  issued  in  excess  thereof  is  void,  and  issue  therefor,  is  final  and  conclusive 
an  indorsement  on  the  warrant  of  a  on  the  county,  in  the  absence  of  fraud, 
false  statement  of  the  amount  of  the  until  it  is  reversed  or  vacated.  Carroll 
levy  which  makes  the  warrant  on  its  v.  Tishamingo  Police  Board,  28  Miss. 
Face  appear  to  be  within  the  statutory  38.  But  the  weight  of  authority  is 
limit,  cloes  not  estop  the  county  from  otherwise.  Sliirk  v.  Pulaski  County, 
asserting  its  mvalidity.  National  Life  4  Dillon  C.  C.  209. 
Ins.  Co.  V.  Dawes  County,  67  Neb.  40.  Effect  of  issuing  new  orders  for  old. 
See  also  Bacon  v,  Dawes  Coimty,  66  See  Clark  v.  Des  Moines,  19  Iowa,  199; 
hrdl>.  191.  A  warrant  was  void  because  Chemung  Canal  Bank  v.  Chemung 
it  was  issued  without  consideration  and  County,  5  Denio  (N.Y.),  517;  Lake  v. 
wns  in  excess  of  the  corporate  powers.  Williamsburch  Trustees,  4  Denio  (N. 
[t  was  held  that  neither  the  original  Y.),  520;  Shirk  v.  Pulaski  County,  4 
issue  of  the  warrant  nor  its  renew^  by   Dillon,  C.  C.  209. 

in  issue  of  new  warrants  after  transfer  On  warrants  or  orders  the  statute  of 
;o  a  bona  fide  holder  estopped  the  limitcdions  does  not  begin  to  run  until 
tillage  from  denying  liability  when  payment  is  denied.  Justices  of  Bibb 
itied  by  a  bona  fide  purchaser.  Field  v.  Co.  Inferior  Court  v.  Orr^  12  Ga.  137. 
^ghland  Park,  141  Mich.  69.  See    Carroll    v.    Tishamingo    County 

But  it  has  been  held  that  a  munici-  Board  of  Police,  28  Miss.  38 ;  De  Cor- 
lality,  by  executing  warrants  appar-  dova  v.  Galveston  (bonds),  4  Tex.  470; 
sitly  regular  on  their  face  and  inducing  Kenosha  v.  Lamson  (coupons),  9  Wall. 
eBOera  or  investors  to  advance  money  (U.  S.)  477;  supra,  §  856,  note;  Baker 
»n  or  buy  them,  is  estopped  from  deny-  v.  Johnson  County,  33  Iowa,  151.  In 
n|(  their  validity  or  effect  on  tne  Nebraska,  county  warrants  are  not 
^und  that  in  tneir  execution  or  in  within  the  limitation  statutes.  Brewer 
ht  preliminary  proceedinj^  which  v.  Gtoe  County,  1  Neb.  373. 
vananted  their  execution,  its  officers  '  Colbum  v.  Chattanooga  (Tenn.)^ 
ailed  to  comply  with  some  law  or  rule  17  Am.  Law  Reg.  n.  s.  191 ;  post, 
4  action  relative  to  the  mere  time  or  §§  1579,  1586.  A  taxpayer  cann&C 
nanner  of  their  procedure  with  which  enjoin  the  payment  of  a  county  warrant 
hg^  might  have  complied,  but  which  where  he  has  a  complete  and  adequate 
hey  carelessly  or  n^ligently  disre-  remedy  at  law  by  appeal  to  the  dis- 
^axded,  e.  g.,  issuing  warrants  at  an  trict  court  from  the  allowance  of  the 
kdjoumed  or  special  session  of  a  board,  claim.  Taylor  v.  Davey,  55  Neb.  153, 
$peer  v,  Kearney  County,  88  Fed.  Rep.   distinguishing  Ackerman  v.  Thummel, 
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also  been  held  that  if  money  be  paid  under  a  void  warrant  issued 
for  an  unauthorized  debt,  such  money  may  be  recovered  by  the 
municipality  as  for  money  had  and  received  to  its  use.* 


§  858.      Transfer  and   Assignment;   Equities    between   Sncceiiifi 
Holders. —  Although  ordinary  municipal  warrants  are  not  negotia- 
ble instruments  in  the  sense  that  a  bona  fide  holder  takes  them  free 
from  any  equities  or  defences  available  to  the  municipality,  ther 
are  so  far  negotiable  or  assignable  that  they  may  be  transferred  bjf 
delivery  when  payable  to  bearer,  or  by  indorsement  and  deliverji 
when  payable  to  a  specified  person  or  his  order.*     The  capacity 
of   being  transferred   by  indorsement    and   delivery   is  the  only 
negotiable  characteristic  which   the  courts  concede  to  municifAl 
warrants  with  any  degree  of  unanimity.    In  other  respects,  whilst 
there  are  cases  which  have  determined  the  rights  and  interests 
of  the  parties  in  municipal  warrants  upon   the  theory  that  they 
are  negotiable  in  their  character,  except  that  they  do   not  pos- 
sess the  attribute  of   freedom  from   defences  or  equity  in  favor 
of  the  maker  in  the  hands  of  bona  fide  holders,  yet  these  deci- 
sions seem  to  be  contrary  to  the  weight  of  authority.    Even  with 

40  Neb.  95,  where  the  issuance  and  mcnt.  This  quality  renden  them 
payment  of  a  county  warrant  was  en-  more  convenient  for  the  purpoflo  of 
joined,  but  the  statute  did  not  au-  the  holder,  and  has  undoubtedly  led 
thorize  any  appeal  by  a  taxpayer  to  the  idea  so  frequently,  but  m  ve 
whose  only  adequate  remedy  there-  think  erroneously,  entertained,  thtt 
fore  was  by  injunction.  they    are    invested    ^ith    that   other 

*  National  Surety  Co.  v.  State  Sav.  cliaracteristic  of  commerdal  paper,— 
Bank,  150  Fed.  Rep.  21;  Clark  v.  freedom  from  all  legal  and  equitable 
School  Dist.  No.  16,  84  Ark.  516;  defences  in  the  liands  of  a  bona  fdi 
McDonald's  Adrax.  v.  Franklin  County,  holder."  Per  Mr.  Justice  Bradky  in 
125  Ky.  205;  100  S.  W.  Rep.  861;  Web-  Nashville  r.  Ray.  19  Wall.  (U.  S.)  468, 
Kt^^r  V.  Douglas  County,  102  Wis.  181.  478.  Hut  in  an  action  on  a  vamnt. 
But  no  nM^over>'  back  can  be  had  fn)m  the  plaintitT*s  possession  of  a  wamnt 
bona  fide  purchasers  of  illegal  or  fraudu-  wiiich  is  payable  to  another  peraOD 
lent  warrants  who  took  them  in  good  "or  order,''  is  not  sufficient  to  sustain 
faith  and  collected  the  money  in  igno-  a  judgment  for  the  plaintiff  without  in- 
rance  of  the  fraud  or  illegality.  Web-  dorsement  or  other  proof  of  title 
St  or  V.  Douglas  Countv,  102  Wis.  181.      School  Dist.  v.  Reeve,  56  Ark.  68. 

^^  "Nasliville  v.  Ray,  19  Wall.  (U.  S.)  In  People  v.  Gray.  23  Cal.  125,  it 
•40S.  478;  Wall  v.  \lonroe  County,  103  was  held  that  a  warrant  drawn  by  the 
r.  S.  74;    Watson  v.  Huron,  97  Fed.    county    auditor    upon    the    trewuier 


nev.  123  N.  Car.  618;  Crawford  v.  See  also  Martin  v.  San  Francisco,  16 
Noble  County.  8  Okla.  4.')0;  Heffleman  Cal.  285.  But  this  decision  seenn  to 
V.  Pennington  County.  3  S.  Dak.  162.  have  been  departed  from  in  the  Utff 
"Custom  and  usace  may  have  so  far  case  of  Mills  Nat.  Bank  r.  Herold.  74 
as.sirnilatP(l  thcni  in  n»jrular  commercial  Cal.  603,  606,  and  is  in  conflict  wththt 
pai)er  as  to  niiko  tlioin  noffotiable,  that  general  course  of  decision. 
IS.  transferable  by  dcliverj'  or  indorse- 
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respect  to  the  transfer  of  municipal  warrants  it  has  been  held  that 
the  legislature  may  deprive  them  of  all  attributes  of  negotiability  as 
by  enacting  that  warrants  shall  only  be  paid  to  the  payee  named  in 
them,  hid  legal  representative  or  his  assignee,  by  a  writing  in  a  form 
prescribed  by  statute,  and  that  no  bank  assignment  shall  confer  any 
title.*  Ordinary  warrants  drawn  by  one  officer  upon  another  officer 
of  the  same  corporation  are  not  hills  of  exchange,  as  such  bills  involve 
the  idea  of  two  parties,  but  are  orders  by  the  corporation  on  itself, 
—  mere  directions  to  the  treasurer  to  pay  the  amount  to  the  bearer.' 
When  a  warrant  is  payable  from  a  specific  fund,  it  is  further  deprived 
.of  any  negotiable  character  by  reason  of  the  fact  that  its  payment  is 
dependent  upon  the  sufficiency  of  the  fund,  and  it  does  not  constitute 
an  absolute  and  certain  promise  to  pay  such  as  is  required  to  bring 
an  instrument  within  the  rules  of  die  law  merchant  applicable  to 
biUs  of  exchange  and  promissory  notes.'  The  fact  that  warrants  are 
transferable  by  indorsement  and  delivery  does  not,  according  to  the 
weight  of  authority,  confer  upon  the  person  in  whose  possession  they 
may  be  the  right  and  power  to  transfer  them  free  from  equities  af- 
fecting his  title.  In  other  words,  not  only  are  municipal  warrants 
subject  in  the  hands  of  a  bona  fide  purchaser  to  any  equities  and 
defences  in  favor  of  the  municipality,  but  the  title  of  such  botia  fide 
purchaser  is  also  subject  to  any  equities  in  favor  of  persons,  who 
may  have  a  better  right  or  title  thereto  than  the  person  from  whom 

*  laenhour  v.  Barton  County,  190  Polk  County,  19  Iowa,  247;  Hasey  v. 
Ma  163.  In  this  case  the  court  did  not  White  Pigeon  Beet  Su^r  Co.,  1  Doug. 
oonsider  whether  the  statute  applied  (Mich.)  190;  Miner  v.  Vedder,  66  Mich. 
to  warrants  issued  before  as  well  as  101;  State  v.  Cook,  43  Neb.  318;.  Fair- 
after  its  enactment.  Under  this  child  v.  Ogdensbur^h,  C.  &  R.  R.  Co., 
statute  an  assignment  which  is  not  15  N.  Y.  337;  Bufl  v.  Sims,  23  N.  Y. 
made  in  the  statutory  form  is  ineffect-  570,  572 ;  Miller  v.  Thomson,  3  Man. 
ual  to  transfer  legal  title.     State  v.  &  Gr.  576. 

Harrison,  99  Mo.   App.  57;    72  S.  W.         •  Bayerque    v.    San    Francisco,    1 

Rep.  469.     But  although  the  assign-  McAllister,  175;    Martin  v.  San  Fran- 

ment  is  in  blank  and  not  in  the  form  cisco,  16  Cal.  285;   Morrison  v.  Austin 

required  by  the  Missouri  statute,  and  State  Bank,  213  111.  472,  rev'g  113  111. 

notwithstanding  the  provision  of  the  App.    651;     Dclfosse   v.    Metropolitan 

statute  that  '^o  blank  indorsement  Nat.  Bank,  98  111.  App.   123.     When 

shall  transfer  any  right  to  a  warrant,''  the  statute  provides  that  instruments 

the  assignee  acquires  by  deliver]^  and  in  writing  whereby  one  person  acknowl- 

poaseesion  of  indicia  of  ownersliip  an  edges  any  sum  to  be  due  to  any  other, 

equitable  title  which  will  sustain  an  shall  be  taken  to  be  due  and  i)a^able 

action  a^pdnst  a  wrong-doer  for  con-  to  the  person  to  whom  such  writmg  is 

version  m  the  warrant.    Craig  v.  Maspn,  made  and  assignable  by  indorsement  as 

64  Mo.  App.  342.  bills  of  exchange  are,  and  authorize  the 

'  Tensas  Police  Jury  v.  Britton,  15  assignee  to  sue  in  his  own  name,  a  city 

WalL  (U.  8.)  566;  Nashville  v.  Ray,  19  warrant  is,  by  virtue  thereof,  a  nego- 

Wall.  <U.  S.)  468;   Ez  parte  Willis,  74  tiable  instrument,  and  an  allegation  of 

Aric  498;    86  S.  W.  Rep.  301,  quoting  consideration  is  not  necessary  in  an 

text;    Dana  v.  San  Francisco,  19  Cal.  action  thereon.     Travelers  Ins.  Co.  v, 

486;   Justices  ».  Orr,  12  Ga.  137;  Peo-  Denver,  11  Colo.  434. 
pie  V.  Johnson,  100  III.  537 ;   Clark  v. 
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he  receives  them.*  But  although  the  title  of  a  bona  fide  purchaser 
is  subject  to  equities  in  favor  of  persons  having  a  prior  right  thereto, 
if  the  holder  or  owner  of  a  warrant  permits  a  situation  to  arise  whidi 
justifies  the  later  purchaser  in  relying  on  the. indicia  of  ownership 
in  the  person  from  whom  he  receives  the  warrant,  the  true  owner 
will  be  estopped  to  assert  his  superior  right.^    In  some  cases  it  has 

*  After  a  warrant  liad  been  in-  the  purchaser  acciuires  title  tbereio. 
dorsed  in  blank,  it  was  lost  by  the  Cordon,  C.  J.,  said;  *'The  great  wci^Ll 
payee  and  passed  into  the  hands  of  an  of  authority  is  that  a  county  or  city 
innocent  purchaser  for  value  from  the  warrant  possesses  all  of  the  qualitio 
finder.  It  was  held  that  the  purchaser  of  negotiable  paper  but  one,  luiinely, 
acquired  no  title  to  the  warrant  and  that  it  is  op)en  to  any  defences  that 
could  not  recover.  People  v.  Johnson,  might  have  been  made  to  the  claim 
100  111.  537.  A  warrant  issued  to  a  co-  upon  which  it  is  founded,  for  all  pur- 
partnership  was  accepted  in  payment  poses  invohdng  its  title  it  must  be 
of  an  individual  debt  of  one  of  the  treated  as  negotiable.  Union  Sav. 
partners.  The  person  so  receiving  it  Bank  v.  Gelbach,  8  Wash.  497;  Dist. 
transferred  it  to  an  innocent  purchaser,  of  Columbia  v.  Cornell.  130  U.  S.  655; 
It  was  held  that  the  title  of  the  latter  Fuiigerson  v.  Staples^  S2  Me.  159; 
was  subject  to  tlie  equities  existing  in  Garvin  v.  Wiswell,  83  III.  215;  Cratr- 


'g  113  111.  App.  651.  Municipal  is  not  aflectcd  by 
orders  or  warrants  were  pledged  and  liad  no  right  to  sell  the  warrant." 
were  retained  by  the  pledgor  subject  Much  may  be  said  in  favor  of  this  view, 
to  the  right  of  the  pledgee.  It  was  but  an  examination  of  the  cases  cited 
hold  that  a  i>erson  who  purchased  them  shows  tliat  they  fall  short  of  supportio; 
from  tlie  payee  without  notice,  took  the  broad  principle  upon  which  the 
them  subject  to  the  equities  of  the  court  relied,  and  that  they  do  not 
pledgee.  Miner  v.  Vedder,  66  Mich,  go  further  than  to  lay  down  the  rule 
101.  Where  county  warrants  were  un-  tliat  a  municipal  warrant  has  such 
lawfully  received  and  misa[)propriated  n^otiable  characteristics  as  to  pe^ 
l)y  a  person  who  liad  no  right  to  re-  mit  its  transfer  by  indorsement  and 
foive  them,  it  was  held  that  a  pur-  delivery,  except  in  the  case  of  Ful|:e^ 
rhaser  from  that  person  acquirccf  no  son  v.  Staples,  82  Me.  159.  Mipra,  where 
title  to  them.  First  Nat.  Bank  v.  the  purchaser  of  a  void  municipil 
dates,  66  Kan.  505.  W^here  a  county  warrant  was  held  to  be  entitled  to 
treasurer  was  forbidden  by  law  from  recover  from  the  vendor  thereof. 
dealing  in  warrants  and  instead  of  can-  It  has  been  held  that  if  a  warrant » 
celling  a  warrant  marked  it  "not  paid "  assigned  to  two  different  persons,  both 
and  sold  it,  it  was  hold  that  a  subse-  acting  in  good  faith,  the  aasignee  who 
quont  lioldcr  wlio  purchased  it  ^\'ithout  first  gives  notice  of  Ills  claim  has  the 
notice  of  tlie  illegality  did  not  stand  prior  and  better  rifht  to  it,  tbouf:fa  his 
in  any  hotter  position  than  tlie  person  assijamment  is  the  later  in  date.  Jark 
to  whom  the  treasurer  sold  the  warrant,  v.  Wichita  Nat.  Bank,  17  Okla.  4ofl: 
and  could  not  recover  on  the  treasurer's  89  Pac.  Rep.  219,  dting  Spain  r. 
bond.  McConncll  v.  Simpson,  36  Fed.  Hamilton's  Admrs,  1  Wall.  (U.  S.) 
Rep.  7r)0.  604 ;      Methven   v.    Staten   Island  L 

Hut  in  Fidelity  Trust  Co.  V.  Pabner,  H.  &  P.  Co.,  66  Fed.  Rep.  113; 
'22  Wasli.  473.  a  contrary  \iew  was  Dearie  v.  Hall,  3  Russell,  1 ;  LovwMp 
adopted  by  the  Supreme  Court  of  v.  Cooper,  3  Russell,  30. 
Washington;  and  it  was  held  that,  so  *  Delfosse  v.  Metropolitan  Nit- 
far  as  any  gucMum  invohing  title  is  con-  Bank,  98  111.  App.  123.  A  contiBCtor 
cerned,  a  city  warnint  is  governed  by  assigned  a  contract  ^Hth  a  township  to 
the  rules  applicable  to  negotiable  paper,  a  bank  to  secure  a  debt.  The  tan* 
Ilence,  if  a  city  warrant  is  indorsed  in  allowed  him  to  retain  the  original  coo- 
blank  and  is  sold  to  a  bona  fide  pur-  tract,  and  he  agreed  to  collect  the  wb- 
chaser  by  one  to  wliom  it  has  been  tract  price  and  remit  it  to  the  bant 
temporarily  entnistc<i  by  its  real  owner,  The    contractor    obtained   a   wanant 
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been  held  that  warrants  have  so  far  the  characteristics  of  negotiable 
paper  as  to  render  persons  transferring  them  by  indorsement  liable 
as  indorsers.^  More  recently  the  Supreme  Court  of  Maine  has  held 
that  if  a  warrant  is  passed  by  a  debtor  to  his  creditor  to  satisfy  a 
debt,  both  parties  acting  in  good  faith,  the  transaction  is  not  pay- 
ment if  at  die  time  it  was  worthless  because  made  in  excess  of  the 
corporate  powers,'  and  same  court  has  also  held  that  the  indorse- 
ment and  transfer  of  an  overdue  town  order  by  the  payee,  for  value 
raises  a  contract  on  his  part  that  the  order  is  genuine  and  is  the  legal 
promise  of  the  town  that  it  purports  to  be;  and  that  if  it  proves  to 

from  the  township  in  payment  of  the  promissory  note  of  the  corporation 
debt,  and  transferred  it  to  a  third  and  properly  declared  upon  as  such. 
person  for  value  without  notice.  It  In  Bull  v.  Sims,  23  N.  Y.  570,  an  or- 
was  held  that  the  bank  by  permitting  dinary  warrant  drawn  by  the  mayor  of 
the  contractor  to  retain  the  originm  a  city  upon  the  city  treasurer  was  held 
contract  and  other  indicia  of  ownersliip  to  be  in  the  nature  of  a  negotiable 
was  estopped  to  assert  its  superior  promissory  note  and  to  be  properly 
right  to  the.  warrant,  and  that  the  treated  as  sucli  for  the  purpose  of  sus- 
equities  of  the  second  assignee  should  taining  the  liabihty  of  the  indorser. 
prevail.  Washington  Tow^nsliip  v.  In  that  case,  the  action  was  by  an 
first  Nat.  Bank,  147  Mich.  571.  indorsee  against  the  defendant  as  in- 

'  C^mipbell  V.  Polk  County,  3  Iowa,  dorser  of  the  following  instrument: 
467;  Fairchild  v,  Oedensbursh,  C.  &  R. 

R.   Co.,    15   N.    Y.    337;     Hodges   v.  Milwaukee,  Aug.  1,  1859. 

Schuler,  22  N.  Y.  114;  Bull  v.  Sims,  23  The  treasurer  will,  on  or  before  the 
N.  Y.  570.  In  the  New  York  decisions  1st  day  of  Februaiy  next,  pay  to  the 
it  is  to  be  observed  that  this  liability  order  of  E.  Sims,  nfty  dollars,  out  of 
*  was  based  upon  the  theorv  that  the  any  funds  belonging  to  the  city  not  before 
warrant,  thoujgh  not  a  bill  oi  exchange,  specially  appropriated ^  the  same  ha\dng 
was  the  promissory  note  of  the  mumci-  been  this  day  allowed  for  dredging, 
pality.  In  Miller  v.  Thomson,  3  Man.  and  chargeable  to  the  general  city 
A  Or.  576,  the  Court  of  Common  Pleas  fund. 

in  Eng^nd  had  determined  that  an  H.  L.  Page,  Mayor, 

instrument  in  the  form  of  a  bill  of        R.  R.  Lynch,  Clerk. 
exchange  drawn  on  a  joint  stock  bank 

by  the  nuuiager  of  one  of  its  branches  It  was  held  that  the  defendant  in- 
by  order  of  the  directors  might  be  curred  the  responsibility  of  an  indorser 
declared  upon  as  a  promissory  note,  of  negotiable^  paper,  and  that  the 
The  court  said  that  there  were  not  two  plaintiff  was  not  oound  to  show  the 
distinct  parties  as  drawer  and  drawee,  existence  of  funds  in  the  city  treasury 
which  was  essential  to  constitute  a  bill  sufficient  to  pay  the  w^arrants.  and  not 
of  exchange,  and  that  being  so  the  only  specially  appropriated  at  the  time  of  its 
alternative  was  that  the  instrument  maturity.  But  in  Keller  v.  Hicks,  22 
was  a  promissory  note,  and  properly  Cal.  457,  the  court  held  that  county 
declared  upon  as  such.  In  Fairchild  warrants  are  merely  a  means  pre- 
V.  Otedensburgh,  C.  &  R.  R.  Co.,  15  scribed  by  law  for  drawing  money  from 
N.  Y.  337,  the  president  of  a  corpora-  the  county  treasuiy  and  are  not  ne- 
tton  made  a  warrant  on  its  treasurer  gotiable  paper,  anci  that  the  assignor 
in  favor  of  the  corporation.  It  was  by  indorsement  of  a  county  warrant  is 
hddyfoUowing  the  English  decision,  that  not  liable  to  the  assignee  as  an  in- 
as  both  the  drawer  of  the  warrant  or  dorser  of  negotiable  paper,  nor  as  an 
order,  and  the  party  to  whom  it  was  assignor  of  an  instrument  in  writing 
addressed  represented  the  corporation,  promising  to  pay  money  or  acknowl- 
neither  incurred  nor  were  expected  to  edging  money  to  be  due  under  a 
incur    any    personal    obligation,    the  statute  relating  to  bonds  and  bills. 

gaper  lacked  the  essential  elements  of  a        •  Hussey  v.  Sibley,  66  Me.  192. 
ih  of  exchange,  and  was  simply  the 
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be  invalid,  the  transferee  may  either  sue  the  indorser  on  hb  contract 
and  recover  the  contents  of  the  order  according  to  its  tenor,  or  may 
sue  for  the  consideration  paid  and  interest  thereon/ 

§  859.  Order  of  Pa3nnent. — It  is  within  the  power  of  the  l^;is- 
lature  to  prescribe  the  order  of  payment  of  warrants y  —  e,  g,,  diat 
they  be  paid  in  the  order  of  issuance,  or  the  ord^r  of  presentation 
and  registration ;  ^  and  a  statutory  provision  which  is  in  force  at  the 
time  when  warrants  are  issued  that  they  shall  be  paid  in  a  prescribed 
manner,  • —  e.  g.,  the  order  of  presentation  and  registration,  —  creaia 
a  contract  for  precedence  with  the  warrant  holders  which  cannot  be 
impaired  by  subsequent  legislation.'  The  date  of  presentation  and 
registration  establishes  the  right  of  precedence  of  warrants  when 

*  Furgerson  v.  Staples,  82  Me.  159.  Davis,  9  Wash.  600.  See  also  BanUer 
In  this  case,  the  court  defined  the  con-  v.  Stembeig,  18  Wash.  612.  An  ardl- 
tract  of  the  indorser  of  due  negotiable  nance  wliich  directs  that  wamnta 
j>aper  and  sustained  the  liability  of  the  slmll  be  paid  in  the  order  of  presenta- 
muorser  of  the  warrant  or  order  on  the  tion  and  registration  was  hem  not  to 
principles  applicable  thereto.  Has-  impair  the  obligation  of  tlie  contnct 
kelly  J.,  said,  "Town  orders,  although  in  warrants  issued  prior  to  its  »dq>* 
not  commercial  paper  to  the  extent  tliat  tion.  First  National  Bank  v.  Arthur, 
transfer  to  an  innocent  holder  shuts  10  Colo.  App.  283.  W^hen  a  city  ordi- 
out  equitable  defences,  may  be  nego-  nance  provided  that  when  any  wm- 
liable  m  form  under  the  same  rules  of  rant  should  be  presented  to  the  trei»- 
law  that  would  be  applicable  to  nego-  urer  for  payment,  and  if  there  were  no 
tiable  paper,''  citing  Parsons  v.  Mon-  funds  in  his  hands  he  should  re^f^ister 
mouth,  70  Me.  262,  which,  however,  such  warrant,  indorse  on  its  face  the 
only  holds  tliat  town  orders  are  so  far  date  and  time  of  such  rejBi:istTy,  and  the 
negotiable  as  to  pass  by  indorsement  warrant  should  draw  interest  tbeie- 
and  delivery,  ana  that  they  may  be  from,  it  was  held  that  it  was  the  duty 
sued  on  by  the  transferee.  It  has  been  of  the  treasurer  to  pay  such  wamnts 
held  that  if  the  purchaser  of  a  warrant  in  the  order  of  their  registration,  al- 
lias  a  cause  of  action  against  the  vendor  though  neither  the  charter  nor  the 
on  the  ground  that  tl\e  warrant  is  void,  ordinances  of  the  city  expressly  pie- 
being  Lssued  for  a  claim  not  legally  scribed  the  order  in  which  the  treat- 
allowable,  the  cause  of  action  accrues  urer  should  pay  city  warrants.  Flrrt 
immediately  upon  the  purchase,  and  National  Bank  v.  Arthur,  10  Gda 
the  statute  of  limitations  commences  App.  283. 

to  run  from  that  date,  in  tlie  absence  of  *  Phillips  v.  Reed,   109  Iowb,  188, 

any  actual  misrepresentation  or  fraud-  194,  B.  c.   107  Iowa,  331;    Eiden^ler 

ulent  concealment,  other  than  silence  v.  Tacoma,  14  Wash.' 376,  383  (dinp- 

as  to  tlie  considemtion  for  the  warrant,  proving  Emerv.Spaulding,17Nev.289). 

Stewart  v.  Bank  of  Indian  Territory,  When  warrants  are  payable  from 

08  Kan.  755.  a  special  fund  in  the  order  of  tiieir 

*  First  Nat.  Bank  v.  Arthur,  10  presentation,  the  fact  that  the  dty 
Colo.  App.  283;  Raton  Water  Works  provides  for  an  issue  of  refuMfing 
Co.  V.  Raton,  9  N.  Mex.  70.  Prior  to  warrants  at  a  reduced  rate  of  intenrt 
the  enactment  of  the  Washington  payable  from  the  same  fund,  tirf 
statute  re(iuiring  the  presentation  and  thereby  places  in  the  fund  moaef* 
registration  of  warrants,  it  was  held  suflBcient  to  immediately  pay  the  CD- 
that  it  was  the  duty  of  the  treasurer  to  tire  original  issue,  does  not  vioUtetfy 
pay  w-arrants  drawn  upon  a  particular  right  of  the  holder  of  the  orip» 
fund  in  the  order  either  of  tlieir  date  warrants  in  the  absence  of  a  proTMO" 
or  the  time  of  presentation  for  pay-  therein  for  a  stated  period  of  payneBt 
ment.     La  France  Fire  Engine  Co.  v.  Kenyon  v.  Spokane,  17  Wash.  SI,  ©• 
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the  statute  so  prescribes,*  and  the  municipality  owes  the  holder  of 
the  warrant  a  duty  to  pay  in  that  order,  and  for  a  breach  of  that 
duty  the  warrant  holder  is  entitled  to  redress  by  action  against  the 
municipality.' 

The  question  whether  each  year's  revenue  is  to  be  treated  as  a 
separate  fund  for  the  payment  of  warrants  during  that  year  to  the 
extent  at  least  of  providing  for  the  year's  necessary  expenses, 
thereby  postponing  or  precluding  the  payment  therefrom  of  war- 
rants drawn  in  previous  years,  is  necessarily  to  be  determined  by 
the  legislation  of  the  particular  State,  or  by  the  charter  or  statute 
applicable  to  the  particular  city.' 

*  Shannon  v.  Huron,  9  S.  Dak.  356.  Wash.  500.  See  also  to  the  same  effect 
The  failure  of  a  city  treasurer  to  keep  First  Nat.  Bank  v.  Arthur,  10  Colo, 
the    registration    book    required    by  App.  283. 

statute  does  not  excuse  the  failure  of  '  In  loioa,  under  the  statutes  and 
his  successor  to  pay  the  warrants  in  practice  in  that  State,  payment  in  the 
the  order  of  their  registration  when  order  of  presentation  applies  only  as 
they   were   properly   stamped   as   re-   between   warrants  issueKl  in  a  given 

Suired  by  the  statute.  First  Nat.  year.  Phillips  v.  Reed,  109  Iowa,  188 ; 
iank  V.  Arthur,  12  Colo.  App.  90.  s.  c.  107  Iowa,  331.  As  to  the  rule  in 
8ee  also  Freeman  v.  Huron,  10  S.  Dak.  CalifomiUf  under  the  constitution  and 
368.  But  the  indorsement  of  the  city  statutes  of  that  State,  see  Shaw  v. 
treasurer  on  the  warrant  being  a  Statler,  74  Cal.  258 ;  and  §  210,  an(e,  as 
ministerial  act  does  not  fix  the  time  of  to  the  constitutional  limitation  of 
the  presentation  of  the  warrant  where  indebtedness  based  upon  income  and 
it  had  been  actually  presented  previ-  revenue.  In  Missouri,  a  warrant  does 
ously  thereto.  Muhlenberg  v.  Tacoma,  not  become  unenforceable  merely  be- 
21  Wash.  306.  cause  the  available  funds  for  its  pay- 

■  Biason  v.  Purdy,  11  Wash.  591;  ment  arising  from  the  jrear's  revenue 
Lorence  v.  Bean,  18  Wash.  36;  are  exhausted  before  it  is  reached  for 
Bardsiey  v,  Sternberg,  18  Wash.  612;  payment.  It  is  payable  out  of  any 
EidemiUer  v.  Tacoma,  14  Wash.  376;  surplus  revenue  m  the  hands  of  the 
Potter  V.  New  Whatcom,  20  Wash,  treasurer  that  may  arise  in  subsequent 
589;  Northwestern  Lumber  Co.  v.  years  after  payment  of  the  current 
^)erdeen,  22  Wash.  404;  N.  Y.  Sec.  expenses  for  these  years;  the  old 
A  Trust  Co.  V.  Tacoma,  21  Wash.  303;  warrants  are  payable  from  such  sur- 
Shannon  v.  Huron,  9  S.  Dak.  356.  plus  revenue  in  the  order  of  presenta- 

When  a  statute  directs  that  warrants  tion  and  not  pro  rata.    State  v.  Johnson, 
shall  be  paid  in  the  order  of  their  issu-    162  Mo.  621.    See  also  Wilson  v.  Knox 
anoe,  and  another  statute  provides  that  County,  132  Mo.  387.    In  South  Dakota, 
warrants  shall  draw  interest  from  the  it  is  held  that  when  the  statute  requires 
date  of  presentation  and  non-payment,   the  payment  of  warrants  in  the  order  of 
a  warrant  holder  is  entitled  to  the  pay-  their  presentation  and  registration,  the 
ment  of  his  warrant  and  interest  in  the  naoneys  accruing  yearly   to   the   par- 
order  of  the  issue,  although  payment  of  ticular  fund  must  be  so  applied  and 
interest  may  prevent  the  payment  of  cannot  be  used  for  the  payment  of 
Mibsequent  warrants  held  by  others,   claims  out  of  order,  even  for  current 
State  V,  St.  John,  30  Wash.  630.     A   necessary  expense.   Freeman  v.  Huron, 
dty   may   be   enjoined    from   paying   10  S.   Dak.   368.     See  also  State  v. 
warrants  out  of  their  order.     Hull  v.  Campbell,  7  S.  Dak.  568.    A  city  can- 
Ames,  26  Wash.  272.     In  Washington  not    divide    the    amount    levied    for 
it  has  been  held  that  the  remedy  of  a  general    city   purposes    into   separate 
warrant  holder  in  case  of  refusal  to  pay  funds  appropnatea  to  the  pa3nnent  of 
his  warrant  in  its  order,  is  bv  mandamus,   warrants  issued  in  anv  particular  year 
Cloud   V.    Sumas,^  9   Wash.   399;     La  so  as  to  deprive  the  holder  of  general 
France   Fixe  Engine  Co.  v.  Davis,  9  fund  warrants  issued  in  a  prior  year  of 
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§  860  (505).  Warrants  Payable  out  of  a  Particular  Pond.  —  It  is 
apparent  from  what  has  been  said  that  the  means  provided  by  law 
for  the  payment  of  the  debt  control  the  manner  in  which  the  warrants 
drawn  to  pay  it  shall  be  paid.  If  the  debt  be  payable  from  the  general 
funds  of  the  municipality,  then  the  warrants  should  be  drawn  payable 
from  the  general  funds.*  And  it  has  been  held  that  when  a  debt  is 
incurred,  which  is  a  general  liahUify,  the  city  cannot,  without  statu- 
tory authority,  direct  in  the  warrant  thai  such  debt  shall  be  paid  from 
a  specified  fundy  e.  g,  "expense  fund/'  or  "advertising  fund,"  which  is 
created  by  it  for  its  own  convenience,  and  not  by  direction  of  law. 
If  warrants  are  so  drawn,  the  reference  to  the  fund  will  be  regarded 
either  as  surplusage,  or  as  describing  the  purpose  for  which  the  debt 
was  created,  and  the  warrants  will  be  held  to  be  payable  from  the 

the  right  to  use  his  warrants  in  pay-   hand  to  pay  all  the  warrants  simul- 
ment   of   his   taxes.      Western   Town   taneously  registered.    United  States  v. 
Lot  Co.  17.  Lane,  7  S.  Dak.  1.    In  Wash-   Macon  County  Court,  75  Fed.  Rep.  259. 
ington,  it  is  held  that  a  statute  declaring  To  the  same  effect,  Potter  v.  Black,  It 
that  county  taxes  sliall  be  based  upon   Wash.  186.    But  in  State  v.  Grant,  3 J 
estimated  county  expenses  for  the  en-  Greg.  370,  it  was  held  that  when  the 
suin^  year,  is  not  to  be  construed  as  city  charter  reauires  the  treasurer 
restricting  the  funds  arising  from  the   receive  and  safety  keep  all  mone3rs 
annual  tax  levy  in  any  given  year  to   pay  the  e^une  out  on   warrants 
the  payment  only  of  sucn  obligations  orders,  he  is  under  no  duty  and  caxm 
as  may  be  incurred  during  the  fiscal   be  Compelled  to  make  a  partial  paym< 
year   following   the    levy.      Mason   v.   on  a  warrant,  though  he  is  directed 
Purdy,  11  Wash.  591;  State  v.  Hopkins,   do  so  by  the  city  council.     He  is  ei 
12  Wash.  602;    State  v.  Hopkins,   14   titled  to  have  the  warrant  delivered 
Wash.  59;    Eidemiller  v.  Tacoma,  14    him  as  evidence  of  the  payment. 
Wash.  376,  380.  »  A  city  order  "payable  out  of  t 

In  State  t7.  Cornell,  60  Neb.' 694,  the  general  fund  not  otherwise  appropi 
court  held  that  legislative  authority  to   ated,"  is  payable  out  of  the  g*^n«*i       ^ 
draw  money   for   the   satisfaction   of  funds  of  the  municipality.     Reeve       "*. 
just  claims  is  not  extinguished  by  the   Oshkosh,  33  W^is.  477.    A  school  disti^k^^^ 
wrongful  refusal  of  the  auditing  officers  order  ''payable  out  of  any  moneys      mh 
to  act  within  the  proper  time,  a  con-  the  school  fund,  not  otherwise  appw*> 
stitutional  provision  tliat  **all  appro-   priated,"  is  an  order  payable  out  of  lUltie 
priations   shall   end    with   such   fiscal   general  funds  of  the  school  district,  axicf 
Quarter'' being  made  on  the  assumption  is  not  payable  from  a  special  fun^- 
tuat  the  authority  given  will  be  exer-   Brown  v.  Jacobs  School  Board,  77  Wlf- 
cised  in  favor  of  all  persons  having   27.    A  town  order  in  similiar  terms  » 
valid  claims  on  the  treasury.    Where,   payable  from  the  general  funds  of  the 
therefore,   a  State  officer  refused   to  town.    Brown  v.  Jacobs,  77  Wig.  29. 
approve  a  claim  before  the  end  of  the        An  instrument  in  this  form:  *'Ctiy 
fiscal    quarter,    the    court   granted    a  of  Brooklyn  y  sa.    To  the  City  Treasurer. 
mandamus  to  compel  the  issuance  of  a  Pay  A.  L.,  or  order,  $1500  for  awaid 
warrant  for  the  amount  of  the  claim.   No.   7,  and  charge  to  Bedford  road 

When  warrants  are  payable  in  the  assessment,  &c.,"  held  not  to  be  pay- 
order  of  presentment  for  registration,   able  out  of  any  special  fund.    Kelley  f. 
it  was  hela  tliat  the  holder  of  a  warrant,   Brooklyn,  4  Hill   fN.   Y.),  263.     An 
which  is  one  of  a  laige  number  regis-   order  or  warrant  of  a  city  condudiiif; 
tered  at  the  same  time,  may  require  the  with  the  words  ''and  charge  the  same 
distribution  of  such  funds  as  are  avail-  to  the  account  of  Union  Avenue"  is 
able    among    the     different     warrant   payable  out  of  the  particular  fund  in- 
holders,  and  that  it  is  not  necessary  dicated,  and  is  not  a  general   cUim 
that  there  should  be  sufficient  funds  on  against    the    corporation.       I^ke    r. 
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general  funds  of  the  municipality.*  But  when  a  city  has  authority 
to  create  and  contract  with  jeference  to  a  particular  fund,  and  to 

make  the  debt  payable  therefrom  only,  or  when  J)y  law  the  debt  or 
obligation  is  chargeable  against,  and  payable  only  out  of  the  particu- 
lar fund,  a  warrant  drawn  on  such  fund  is  chargeable  against  and 
payable  from  VuU  fund  only,  and  there  can  be  no  recovery  from  the 
city,  unless  there  is  some  breach  of  duty  on  its  part.^    And  if  by  law  a 

WiUiamsburgh,  4  Dcnio  (N.  Y.),  520.  as  descriptive  of  the  purpose  for  which 

A   city   warrant   was  drawn   payable  the  debt  was  created.     Montague  v. 

"out  of  the  20th  Street  sewer  fund."  Horan,  12  Wis.  599.    When  the  general 

It  was  held  that  this  was  a  direction  to  fund  is  the  only  lawful  source  of  pay- 

the  city  treasurer  to  make  pavment  out  ment  for  the  publication  of  a  tax  list, 

of  the  particular  fund  which  by  statute  and  there  is  no  ''advertising  fund" 

was  required  to  be  raised  by  assess-  known  to  the  law,  a  warrant  drawn  on 

znent^  and  that  recovery  could  only  be  the    "advertising   fund"    is   in   effect 

had  in  the  event  that  there  was  money  drawn     against     the     general     fund. 

in  the  fund  to  pay  it.     Travelers'  Ins.  Dakota  County  v.  Bartlett,  67  Neb.  62; 

Co.  V.  Denver,  11  Colo.  434.  Kane  v.  Hughes  County,   12  S.   Dak. 

But  a  distinction  must  he  observed  438.      When  the   warrant  is  by   law 

between  orders  payable  out  of  a  partic-  payable  from  any  funds  in  the  treas- 

ular  fund  and  those  which  evidence  a  urer's    hands    applicable  thereto,  the 

general    corporate    liability,    but    are  municipality  cannot,  by  dividing  the 

directed  to  be  charged  to  a  particular  general     fund     against     which    it    is 

account.    Clark  v.  Des  Moines,  19  Iowa,  chargeable  into  several  separate  fimds, 

199,  222.     See  also  Bayerque  v.  San  defeat    payment.      The    entire    fund 

FranciBco,   1   McAllister,    175;    Camp-  remains    applicable    under    the    law, 

bdl   V.    Polk   County,    3    Iowa,    467;  and   so   long  as  any  of  that  money 

Union  County  v.   Mason,  9   Ind.   97;  remains    in    the  hands  of   the  treas- 

Peasev.  Cornish,  19  Me.  191;  Montague  urer,    the    warrants    must    be    paid 

V.  Horan,  12  Wis.  599.    An  order  pay-  therefrom.     Carter  v.   Tilghman,    1 19 

able  "out  of  any  funds  belonging  to  Cal.  104. 

the  dty  not  before  specifically  applied,  •  Campbell  v.  Polk  County,  49  Mo. 

the  same  having  this  day  been  allowed  214;   Cook  v.  Putnam  County,  70  Mo. 

for  dredging  and  chargeable  to  general  668 ;    Moody  v.  Cass  County,  74  Mo. 

city  fund,"    is   a   direction    to  make  307;   8.  c.   85   Mo.   477;    Campbell  v. 

payment  out  of  the  general  funds  of  the  Polk  County,  76  Mo.  57;    Loomis  v. 

city.    Bull  V.  Sims,  23  N.  Y.  570,  cited  Brown  County,  15  S.  Dak.  606;  German 

more  fully  supra,  §  858,  note.  American  Sav.   Bank  v.  Spokane,   17 

»  Carter  r.  Tilghman,  119  Cal.  104;  Wash.  315;    Wilson  v.   Aberdeen,   19 

Dakota  County  v.  Bartlett,  67  Neb.  62 ;  Wash.  89 ;    Northwestern  Lumber  Co. 

Abrahams  v.  Omaha,  80  Neb.  271;   114  v.  Aberdeen,  22  Wash.  404. 

N.    W.    Rep.    161;    Kane   v.    Hughes  If  the  particular  fund  against  which 

County,    12    S.    Dak.  438;    Montague  the   warrant   is   drawn   has   been  ex- 

V.  Horan,    12  Wis.    599;      Marvin    r.  hausted  without  the  fault  or  neglect  of 

Jacobs,  77  Wis.  31;   School  Dist.  No.  3  the  city,  and  no  means  of  replenisliing 

V.  Western  Tube  Co.,  5  Wyo.  185;  s.  c.  the  fund  exist,  there  can  be  no  recovery. 

13   Wyo.   304.     A  countv   order  was  The  general  fund  is  not  liable.     Cookr. 

drawn    payable    '*out    of    the    unap-  Putnam  County ,  70  Mo.  668 ;  Moody «. 

piopriated   money    belonging   to   said  Cass  County,  74  Mo.  307 ;   8.  c.  85  Mo. 

county,    for  jail   purposes."      Bylaw  477;  Campbell  v.  Polk  County,  76  Mo. 

the  entire  funds  of  the  county  were  57;      Northwestern     Lumber    Co.     v. 

treated  as  one  fund  out  of  whicli  all  Aberdeen,  22  Wash.  404. 

labilities  were  to  be  discharged.     It  If  a  claimant  against  a  special  fund 

ms  held  that  the  county  was  generally  has  neglected  to  present  his  claim  until 

iable;    that  it  could  not  plead  lack  of  the  fund  has  been  lawfully  exhausted, 

noncy  in  a  specified  fund;    and  that  he   cannot   compel   a   warrant  to   be 

mder    the    circumstances   the    words  issued  against  that  fund  for  the  amount 

'for  jail  purposes"  were  to  be  regarded  of  his  claim.    Parks  v.  Hays,  11  Colo. 
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particular  claim  is  to  be  paid  ovi  of  a  special  fund,  a  warrant  or  order 
issued  therefor  should  be  made  payable  out  of  such  fund;  if  made 
payable  from  the  treasury  generally  by  the  officers  issuing  it,  the 
corporation  is  not  bound  by  their  act.*  But  a  city  which  contracts 
with  reference  to  a  spw'ial  fund,  and  issues  a  warrant  pa}'able  there- 
from, is  under  the  duty  of  performing  all  the  legal  steps  necessan*  to 
the  raising  of  the  fund.*  In  connection  with  the  obligation  of  a  city 
arising  from  contracts  entered  into  by  it,  we  have  already  discussed' 
the  duty  which  it  owes  persons  contracting  with  it  to  create  the 
fund  for  the  pa}Tnent  of  an  obligation  which  is  payable  therefrom 
exclusively,  the  circumstances  under  which  it  becomes  generallv 
liable  for  the  failure,  neglect  or  refusal  to  perform  that  duty,  and 
the  remedies  available  to  the  creditor.  We  have  there  pointed  out 
the  divergence  in  the  decisions  of  the  different  States  on  these  sub- 
jects. A  warrant  being  simply  a  means  of  paying  the  debt,  what 
has  there  been  said  applies  to  the  rights  and  remedies  of  the  hold- 
ers of  warrants.^    If  moneys  belonging  to  the  particular  fund  have 

App.  415.  It  tias  been  hold  that  when  r.  Fargo,  12  X.  Dak.  360.  See  Index. 
a  warrant  is  payable  only' from  a  fund  Contractor;  Contracts;  Local  Imvtm- 
to  be  providca  by  a  specuil  assessment,  ments.  It  has  been  held  that  vnen  % 
the  sufficiency  of  the  assessment  to  city  contracts  ^nth  reference  to  i 
create  the  fund  is  to  be  detennined  in  sp^ecial  fund  to  be  derived  from  in 
the  proceeding  to  levy  it  before  the  assessment,  its  obligation  is  only  to 
city  co\mcil  and  by  np()eal  from  the  exercise  ililigence  in  the  coUectioD  of 
determination  of  the  city  council.  The  the  fund  and  it  cannot  bind  itself  to 
mere  fact  that  the  s[)ecial  assessment  raise  tlie  fund  within  a  certain  time, 
levied  is  not  sufficient  to  meet  the  Stephens  v.  Spokane.  14  Wash.  2*. 
warrant  does  not  render  the  city  liable  If  an  assessment  to  pro\nde  a  spn.iil 
for  the  dififcrence  out  of  its  general  fund  for  tlie  payment  of  warranis  is 
fund.  Potter  r.  New  Whatcom,  25  invalid,  a  holder  of  a  warrant  is  «- 
Wash.  207.  If  a  wairant  is  drawn  on  a  titled  to  a  re-assessment  if  it  can  be 
special  fund,  e.  g.,  a  street  improvement  made,  and  may  enforce  tliat  ri^ht  by 
fund,  pursuant  to  the  ti»nns  of  the  con-  mandamus.  W  aldron  r.  Snohomuh.  41 
tract  with  tlie  payee,  and  the  city  has  Wash.  566. 
power  to  contnict  to  pay  either  out  of  '  Ante,  §  827. 
the  general  fund  or  out  of  a  special  *  in  Washington,  wsimkTiisioTtktvy 
fund,thecity  may  provide  by  ordinance  improvement  payable  out  erf  a  speciJ 
moneys  to  niert  a  tleficiencv  of  the  fund  cannot  b«  collected  out  of  a  gvB- 
8T)ecial  fund  out  of  the  general  funds  of  eml  fund  of  the  city,  although  the 
tne  city,  and  the  special  fund  warrants  remedy  to  collect  from  the  *ped»l 
\\ill  be" entitled  to  payment  therefrom,  fund  is  lost  liiithout  the  neglect  ofthf 
Quaker  City  Nat.  Hank  r.  Tacoma,  27  city.  Soule  r.  Seattle.  6  Wash.  315: 
Wash.  2.^)9.  Wilson    r.    Aberdeen,    19   Wash.  »; 

*  Tippecanoe  Countv  r.  Cox.  6  Ind.  Northwestern  Luml)er  Co.  r.  .\bw- 
403;  Campbc'll  ?'.  Polk'Coimty.  49  Mo.  deen,  22  Wash.  404:  Kenyon  r.  Spo- 
214;  Horo  r.  Phillips  Count V.  4  Dillon  kane.  17  Wash.  57:  Stephens' r.Spokstf. 
C.  C.  216.  22:^  citing  text;  Johnson  v.  14  Wash.  29S.  aflF'g  44  Pac.  Rep.  541: 
New  Orleans.  46  I^.  An.  714;  Fer-  Pptter  r.  New  W'hatoom.  25  Wtfh. 
nandez  v.  New  Orleans,  46  I  a.  An.  207.  See  to  the  same  eflFect.  Turner*. 
1 130.  Guthrie.  13  Okla.  26:  Theis  r.  Washitt 

»  Warner  r.  New  Orleans.  167  U.  S.  County,  9  Okla.  643;  Diggs  r.  LobiU. 
467,  478;  New  Orleans  r.  Warner.  175  4  Okla.  232;  Denver  r.  Nat.  Exchanff 
IT.  S.  120.  129;   Pine  Tree  Lumber  Co.    Bank,  34  Colo.  387.    The  holder  of  the 
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been  received  by  the  city,  a  diversion  of  these  moneys  from  the 
fund  b  a  breach  of  contract  for  which  the  city  is  liable  to  the  holder 
of  warrants  drawn  on  the  fund.*  Thus  payment  of  warrants  drawn 
on  the  fund  and  issued  or  presented  subsequent  in  time  to  other 
warrants  drawn  thereon  is,  when  the  warrants  are  payable  in  the 
Older  of  their  issuance  or  presentation,  a  misappropriation  render- 
ing the  city  generally  liable  upon  the  earlier  warrants,  if  the  effect 
of  such  payments  is  to  exhaust  the  fund  and  leave  the  prior  war- 
rants unpaid.' 

warrant   may    compel    the    municipal  589;    Quaker  City  Nat.  Bank  v.  Ta- 

officers  to  proceed  to  collect  the  fund  coma,  27  Wash.  259. 

by  mandamus.    If  the  remedy  by  man-  '  Northwestern  Lumber  Co.  v.  Aber- 

damiia  is   not   adequate,   a   court   of  deen,  22  Wash.  404 ;  Hemen  v.  Ballard, 

equity  has  power  to  make  and  enforce  40  Wash.  81 ;   Quaker  City  Nat.  Bank 

the    assessment.      German    American  v.  Tacoma,  27  Wash.  259.    In  an  action 

Sav.  Bank  v.  Spokane,  17  Wash.  315.  to  ctiai^ge  the  city  ^\ith  liability  for  tlie 

No  ^neral  liability  attaches  to  the  alleged  'wron^ul  diversion  of  a  special 

city  in  respect  of  a  warrant  so  long  as  fund  the  plaintiff  must  allege  that,  if 

it  18  posdble  to  raise  the  special  fund,  the  funds  nad  not  been  diverted,  there 

Mere  neglect  or  delay  on  the  part  of  would  have  been  sufficient  money  in 

the  city  which  does  not  defeat  the  col-  the  fund  to  satisfy  warrants  against 

lection  of  the  fund  does  not  render  it  the  fund  issued  in  the  regular  order 

generally  liable.    Stephens  v.  Spokane,  and  prior  in  dates  and  numbers  to  those 

14  Wash.  298;  German  American  Sav.  held  by  the  plaintiff.     Northwestern 

Bank  v.  Sgokane,  17  Wash.  315  (over-  Lumber  Co.  v.  Aberdeen,  35  Wash.  636. 

ruling  McEwan  v.  Spokane,  16  Wash.  But  a  city  by  misappropriating  moneys 

212).     When  the  city  has  reached  its  belonging  to  a  special  fund  does  not 

limit  of  debt  under  the  constitution,  render  itself  liable  to  pay  the  warrants 

a  general  liability  cannot  be  imposed  drawn  upon  that  fund  as  if  they  were 

upon  it  in  Vespect  of  warrants  payable  warrants  drawn  upon  its  general  funds. 

from  a  special  fund.     German  Amen-  In  other  words,  the  act  of  misappro- 

can  Sav.  Bank  v.  Spokane,  17  Wash,  priation  does  not  make  such  special 

315.  lund  warrants  general-fund   warrants 

In  Oregon,  when  a  warrant  is  j)ay-  of  the  city.    Hence,  the  remedy  of  the 

able  from  a  special  fund  to  be  raised  holder  of  the  warrants  is  by  action  for 

bjr  assessment,  the  failure  of  the  mu-  damages,   and   not   by   mandamus  to 

nidpAlity  to  comply  with  any  of  the  compel  the  payment  of  the  warrants 

requirements  of  the  charter  to  supply  out  of  the  general  fund.    Quaker  City 

such  fund,  or  any  unreasonable  delay  Nat.  Bank  v.  Tacoma,  27  Wash.  259. 

in  collecting  money   to   pay  for  the  See  also  Hockaday  v.  Chaffee  County, 

improvements,  gives  the  contractor  a  1  Colo.  App.  362.     Where  the  treas- 

rignt  of  action  ex  delicto  against  the  urer  is   required  to  give   notice  that 

city  for  damages,   notwitlistanding  a  there  are  moneys  in  the  special  fund 

provision  in  the  contract  that  he  shall  available  for  the  payment  of  warrants, 

look  for  payment  to  such  special  fund  the  limitation  ot  action  for  damages 

only,  anci  tnat  he  will  not  require  the  by   reason   of   a   misappropriation   of 

municipality  to  pay  the  same  out  of  the  funds  only  begins  to  run  from  the 

Any  other  fund.     Jones  v,   Portland,  time  of  actual  notice  of  the  misappro- 

35  Oreg.  512.  priation,  and  not  from  tlie  time  when 

*  State  V.  Pillsbury,  30  La.  An.  705;  it  occurs.     The  fact  that  the  record 

ValleaM  v.  Newton  County,  81  Mo.  591 ;  shows    the    payment    of    subsequent 

\vre8  V.  Thurston  County,  63  Neb.  96;  warrants  is  not  sufficient  to  put  the 

PhuTBton  County  v.  Mclntyre,  75  Neb.  statute     in     operation.       New     York 

J35:    Pine  Tree  Lumber  Co.  v.  Fargo,  Security  &  Trust  Co.  v.  Tacoma,  30 

12    N.    Dak.   360;    Red  River  Valley  Wash.  661 ;  Northwestern  Lumber  Co. 

^at.   Bank  v.  Fargo,   14  N.  Dak.  88;  v.  Aberdeen.  35  Wash.  636;   Hemen  v. 

'otter   V.    New  Whatcom,   20  Wash.  Ballard,  40  Wash.  81 ;     Northwestern 
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§  861.     Power  to  call  in  Warrants  for  Examination,  OanceQatioii 
and  Re-issue.  —  It  is  within  the  power  of  the  legislature  of  a  State  to 
enact  a  law  providing  that  all  warrants  issued  by  a  city  or  other  mu- 
nicipality Tiiay  be  called  in  for  the  purpose  of  examination,  cancella- 
tion,and  reissue,and  such  a  law  is  valid  as  to  all  warrants  issued  after 
its  enactment.*     Such  a  statute  is  designed  to  enable  the  officers 
having  charge  of  the  financial  affairs  of  the  municipality  to  bring 
before  them  for  review,  adjustment,  and  renewal  all  the  outstanding 
warrants  of  the  municipality,  that  they  may  know  the  amount  of  the 
debt,  detect  forgeries  and  frauds,  incorporate  interest  which  has  been 
long  standing  in  a  new  warrant  with  the  principal,  assign  each 
warrant  to  payment  out  of  its  appropriate  fund,  and  make  arrange- 
ments for  payment  according  to  priority  or  other  just  claim  of 
preference.    As  a  means  of  enforcing  the  power  thus  conferred,  the 
legislature  may  also  declare  that  warrants  not  presented  after  due 
notice  shall  no  longer  exist  as  debts  against  the  municipality.'   It  haa 
also  been  held  that,  under  such  a  statute,  the  order  cancelling  the 
warrants  and  substituting  others  in  their  place  has  not  the  force  of  a 
judicial  determination  concluding  either  the  payee  or  the  municipality. 
'^There  is  no  litigation  between  adversary  parties  which  can  give  to 
the  result  any  greater  efficacy  than  the  award  of  an  ordinary  bcaid 
authorized  to  audit  claims  against  a  municipal  body,  and  the  re- 
issued warrants  are  still  subject  to  any  defence  which  was  avaihUe 
to  the  municipality  as  against  the  original.' 

§  862.  Subrogation  of  Holder  of  Void  Warranta  to  Debt. —  It  may 
be  laid  down  that,  as  a  general  rule,  if  the  indebtedness  for  whidi 
a  warrant  is  issued  is  a  valid  obligation  of  the  municipality,  the 
holder  of  the  warrant,  in  the  event  that  it  proves  to  be  void  for 
any  reason,  will  he  subrogated  to  tfie  debt  to  pay  which  it  was  issued.* 

Lumber  Co.  v.    Aberdeen,    44  Wash,  ceedings  under  the  Arkanmu  statute, 

261.  see  Men  v.  Bankston,  33  Ark.  740; 

'  Ouachita  County  v.  Wolcott,  103  Howell  v.  Hogins,  37  Ark.  110;  Ln* 

I'.  8.  5.59;    Pared  v.  Hames,  25  Ark.  v.  Perkins,  48  Ark.  238;    WatkiiH  f. 

261;   Allen  v.  Bankston,  33  Ark.  740;  Eureka  Springs,  49  Ark.  131;  Newtoi 

Desha   County   v.    Newman,   33   Ark.  v.   Askew,   53   Ark.    476;    Crudup  f. 

788,793;  Coi)e  v.  Collins,  37  Ark.  649,  Richardson,   61    Ark.  259;    Baker  t. 

660.     But  the  opinion  has  been  ex-  York,  65  Ark.   142;    Miller  Countj  r. 

pressed  that  such  a  statute  is  uncon-  Gazola,  65  Ark.  353;    Nevada  Coat^ 

Htitutional  as  to  warrants  issued  prior  v.  Williams,  72  Ark.  394;   YdlCSou^ 

to  tlie  time  of  its  enactment,  because  v.  Wills,  83  Aric.  228. 

it  attempts  to  import  into  them  a  con-  •  W^all  v,  Monroe  County,  108  U.  8. 

<iition    and    obligation    not   originally  74. 

contained  in  tliem.    Condon  r.  Eureka  *  Shirk  v,  Pulaski  Goun^,  4  DiBoa 

t^prings,  135  Fell.  Rep.  566.  CO. 209;  Blanchard v. Chaffee Oounty. 

'  Ouachita  County  v.  Wolcott,  103  15  Colo.  App.  410;    Butta  Ccmnty  f. 

U.  S.  559.    As  to  the  practice  and  pro-  Jackson   Banking  Co.,    129   Ga.  801; 


J  863  WARRANTS   ON   MUNICIPAL  TREASURY  1309 

■ 

But  if  the  indebtedness  for  which  the  warrants  were  issued  b  in 
excess  of  the  corporate  powers  of  the  municipality  to  incur  under  any 
circumstances,  no  recovery  can  be  had  either  upon  the  debt  or  upon 
the  warrants.* 

§  863.  Statutory  Proyisiona  making  Warrants  Receivable  for  Muni- 
cipal Taxes  and  Debts. —  A  provision  of  a  statute  which  declares 
that  warrants  issued  by  a  municipality  shall  be  received  in  payment 
of  taxes  and  debts  owing  to  the  municipality,  forms  a  part  of  the 
obligation  of  the  contract  evidenced  by  the  warrant,  and  cannot  be 
impaired  by  subsequent  legislatioii,^    When  the  holder  of  a  warrant  is 

Coles  .County    v.   Goehring,    209    111.  Coffin   v.    Kearny   County,    114    Fed. 

142;    Board   of   Education   v.    Foley,  Rep.  518;    Kearny  County  v,  Irvine, 

flO  111.   App.   494 ;    s.  c.  88  111.  App.  126  Fed.  Rep.  689. 

470;    Johnson  v.  Cedar  School    Cor-  Where    tlie    payee    has    accepted 

poration,    117    Iowa,    319.     See   also  county  orders  for  a  debt  against  the 

Chemung    Canal    Bank    v.    Chemung  county,    and    has    parted    with    such 

County,  5  Denio  (N.  Y.),  .517;  National  orders,  he  cannot  sue  the  county  for 

Surety  Co.  v.  State  Sav.   Bank,    156  the  original  debt.     Crawford  County 

Fed.  Rep.  21.  v.  Wilson,  7  Ark.  214.     See  Allison  v. 

An  unpaid  and  dishonored  warrant  Juniata  County,  50  Pa.  351. 
on  the  corporation  is  not,  prima  facie  *  Harrison  County  v.  Ogdcn,  133 
at  least,  an  extinguishment  or  nova-  Iowa,  9.  See  chapter  on  Municipal 
tion  of  the  original  debt.  Gold-  Bonds,  post;  Index,  Estoppel;  Ultra 
.Schmidt  v.  New  Orleans,  5  La.  An.  436 ;  Vires.  The  purchaser  of  mvalid  war- 
Short  V.  New  Orleans,  4  La.  An.  281.  rants  issued  by  a  city  for  money 
If  a  x»unty  incurs  a  lawful  liabilty  received  cannot  recover  against  the 
for  a  current  expense,  and  issues  its  city  in  respect  of  the  money  received 
warrants  on  the  treasury  for  its  pay-  by  it,  unless  the  city  rightfully  received 
ment  and  subsequently  procures  an-  the  money  and  used  it  for  legitimate 
other  person  to  pay  the  same  out  of  a  purposes.  Watson  p.  Huron,  97  Fed. 
loan   which   he  makes  to  the  county,  Rep.  449. 

upon  disaffirmance  of  the  illegal  loan  *  State    v.    Rives,    12    Ark.    721; 
by  the  county,  the  lender  is  subrogated  People  v.  Hall,  8  Colo.  485.     In  Ar- 
io  the  rights  of  the  warrant  holder  whose  kansas,   by   the   constitution   and   by 
warrant  was  paid  out  of  proceeds  of  statute,  all   county  warrants   are   re- 
•the  illegal  loan.    Butts  County  v.  Jack-  ceivable  for  all  county  taxes  except 
mm  Banking  Co.,  129  Ga.  801;  60S.  E.  those  levied  to  pay  indebtedness  ex- 
Rep.  149.    If  warrants  are  surrendered  isting  at  the  time  of  the  adoption  of 
in  exchange  for  funding  bonds  and  the  the  constitution  and  interest  thereon. 
bonds  prove  to  be  invalid,  the  pur-  This  right  attaches  although  the  taxes 
chaser  of  the  bonds  from  a  ^rson  to  may  have  been  levied  for  a  special  pur- 
whom  they  were   orignally  issued  is  pose.    Stillwell  v.  Jackson,  77  Ark.  250. 
entitled  to  be  subrogated  to  the  right  In    this    State,    a   w^arrant    or    order 
to  enforce  the  indebtedness  evidenced  of  the  school    trustees    is    receivable 
l^  the  surrendered  and  cancelled  war-  for  school  taxes,  but  not  for  county 
rants.     Irvine  v.   Kearny  County,  75  taxes;    county  warrants  are  receivable 
Fed.    Rep.    765;     Coffin    v.    Kearny  for  county  taxes,  but  not  for  school 
County,  114  Fed.  Rep.  518;    Kearny  taxes.     Wallis  v.  Smith,  29  Ark.  354. 
County  V.  Irvine,  126  Fed.  Rep.  689.  A  statutory  provision  giving  a  tax- 
Under  such  cireumstances  the  statute  payer  the  right  to  use  city  warrants  in 
of  limitations  does  not  begin  to  run  the  payment  of  his  tax  is  not  qualified 
agunst  a  suit  by  the  holder  of  the  in-  by  a  general  provision  that  taxes  shall 
nalid    bonds    until    the    municipality  be  paid  in  gold  or  silver  coin,  or  that 
repudiates  the  bonds  or  the  indebted-  warrants  shall  be  paid  in  the  order  of 
for  which  the  bonds  were  issued,  their  presentation.     Prescott  v.   Me- 


1310  MUNICIPAL   CORPORATIONS  §  S64 

vested  with  a  statutory  right  to  tender  it  in  payment  of  taxes  or  debts 
owing  to  the  municipality,  the  city  cannot,  by  appropriating  its  tax 
levy  into  separate  funds,  deprive  tiie  warrant  holder  of  his  statutoiy 
right*  But  the  statutory  right  to  tender  warrants  in  payment  of 
taxes  and  debts  owing  to  the  municipality  does  not  prevent  the  city 
from  making  a  lease  or  other  contract  containing  a  stipulation  that 
the  moneys  payable  to  it  thereunder  shall  be  payable  only  in 
currency.^ 

§  864.  Liability  of  Municipal  Officers  for  Miafeasance. — Warrants 
are  instruments  by  which  the  money,  property,  or  rights  of  the 
municipality  may  be  affected,  and  therefore  are  sitch  instniments  qm 
may  he  forged?  A  warrant  may  also  be  the  subject  of  larceny.*  If  a 
municipal  officer  prepares  and  issues  or  disposes  of  warrants  unlaw- 
fully, or  with  intent  to  defraud,  and  such  warrants  are  paid  by  the 
city,  the  act  is  a  misfeasance  in  ofHce  and  a  remedy  may  be  had  by 

Namara,  73  Cal.  236.     Acceptance  of  lation  in  the  waijants  themsel^'eB  is 
warrants  or  orders  in  payment  of  taxes  unavailing  to  change  their  legal  dlfect 
pursuant  to  statute,  see  Marinette  v.  and    prevent    their    tender    for  any 
Oconto  County,  47  Wis.  216.    When  city  debt  irrespective  of  number  or 
a  county  warrant  contains  a  provision  date.    Ex  parte  Willis,  74  Ark.  49^ 
that  the  claim   is  allowed  subject  to        *  Heleita  v.  Turner,  36  Ark.  577. 
all    delinquent    taxes    owing    by    the        '  Smith  v.  State,  29  Fla.  408;  Wool- 
payee,  the  county  treasurer  may  de-  dridge  v.  Stat«,   49   FTrf.   137;    Sute 
duct  delinquent  taxes  from  the  amount  v.    Fenley,     18    Mo.    445.     See  abo 
called  for  by  the  warrant.     State  v.  People  v.  Bibby,  91  Cal.  470;  State 
Miller,  145  Ind.  598.    See  also  Funk  v.  v.    Morton,    51    S.    Car.    323.     Bat 
State,  166  Ind.  455.  in  Raymond  v.  People,  2  C(do.  App. 
*  The  citv  council  cannot  appropri-  329,   it  was  held   that   the  crime  of 
ate  its  tax  levy  into  a  separate  fund  foigery  cannot  be  predicated  on  an  in- 
for  each  year,  and  apply  it  to  the  pay-  strument  purporting  to  be  a  wanani. 
mcnt  of  warrants  issued  durine  the  which  is  void  on  its  face  for  failure  to 
year,  so  as  to  deprive  the  holder  of  show  the  purpose  for  which  it  is  dim 
general-fund  warrants  issued  in  a  prior  as  requires  by  statute, 
year  of  the  right  of  usin^  his  warrants        *  State  v.  Morgan,  109  Tenn.  157; 
in  the  payment  of  taxes  m  the  manner  69  S.  W.  Rep.  970.    If  the  auditor  ap* 
prescribed  by  statute.    Western  Town  propriates    and    converts    a    warrant 
Lot  Co.  V.  Lane,  7  S.  Dak.  1;  s.  c.  on  wliich  is  in  his  custody  ready  for  de 
rehearing,  7  S.  Dak.  599.    To  the  same  livery  to  the  creditor  of  the  munici- 
ofTect,  English  v.  Oliver,  28  Ark.  317;  pality,  he  is  guilty  of  larceny  under  • 
Reynolds   r.    Norman.    114   Mo.    509.  statute  which  declares  that  "if  vxf 
When  city  warrants  are  declared  by  agent,  clerk,  officer,  servant,  or  penea 
statute  to  Ik?  receivable  in  payment  of  to  whom  any  money  or  other  property 
taxes  for  city  purposes  and  tor  all  debts  shall  be  entrusted     shall  frauduMBtlf 
<lue  the  city  without  regard  to  time  or  convert  the  same  to  his  own  use.  fce 
date  of  issuance,  or  the  purpose  for  shall  be  guilty  of  larceny.    By  virivi 
which  issued,  the  city  cannot  provide  of  his  office,  he  became  the  legal  f* 
by  ordinance  that  warrants  thereafter  todian  and  bailee  of  the  warrant  by 
issued  shall  be  paid  acconiing  to  the  operation  of  law;    and  also  by  open- 
luimber  of  issue,  and  shall  not  be  ao-  tion  of  law  held  it  as  agent  for  the 
ceptcd  for  city  debt  before  previous  owner  for  puiposes  of  deli\'erv.    ft«t« 
numbers  have  *bet»n  paid  or  the  money  v.  Raby,  31  mish.  HI.    See  a^ State 
acrumulate<i    in    the    hands    of    the  v.  White,  66  Wis.  343. 
treasurer.    The  insertion  of  such  stipu- 
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the  city  against  the  sureties  on  the  official  bond  of  the  officer.*  If  the 
treasurer  pays  a  warrant  lawfully  drawn  to  a  person  who  has  no 
authority  to  receive  pajmient,  he  and  his  sureties  are  liable  on  his 
bond.'  But  no  recovery  can  be  had  by  the  city  upon  the  bond  of  the 
treasurer  if  he  pays  a  warrant  which  is  valid  on  its  face,  but  which  in 
point  of  fact  was  issued  for  a  claim  for  which  the  municipality  is 
not  legally  liable.  The  treasurer  is  not  obliged  to  overrule  the 
judgment  of  the  city  council  or  other  officer  issuing  the  warrant.' 

§  865.     Limitation  of  Actions  on  Warrants.  —  A  municipal  warrant 
is  an  instrument  constituting  a  promise  to  pay,  or  an  acknowledgment 

*  In  Cricket  v.  State,  18  Ohio  St.  9,        The  county  treasurer  was  forbidden 

23,  it  was  held  that  if  the  auditor  with-  by  law  to  buy,  sell,  or  deal  in  county 

out   lawful   authority   obtains   money  warrants.    Upon  pa^rment  of  a  warrant 

from  the  municipality  by  drawing  a  he  did  not  cancel  it,  but  marked  it 

wamint  in  his  own  favor  for  a  sum   ''not  paid  for  want  of  funds"  and  sold 

claimed   to   be   due    him   for   official  it.    In  an  action  by  a  subsequent  pur- 

services,  his  act  is  a  misfeasance  in  chaser  in,  good  faith  without  notice  it 

office    rendering   the   siu^ties   on    his  was  held  that  he  could  not  maintain  an 

bond  liable.    In  Greenville  v.  Anderson,  action    on    the    treasurer's    bond    to 

58  Ohio  St.  463,  a  city  clerk  drew  war-  recover  the  amount  of  the  warrant ; 

rants  payable  to  creditors  of  the  city  that  the  person  receiving  the  warrant 

or  bearer  for  amounts  greater  than  from  the  treasurer  was  chargeable  with 

were  due  to  the  creditors  in  whose  knowledge  of  the  statute  and  must 

favor  they  were  drawn  and  greater  have  known  that  the  treasurer  had  no 

than  had  been  authorized  by  the  coun-  authority  to  deal  in  county  warrants, 

cil.     He  obtained  from  the  treasurer  and  that  a  bona  fide  holaer  did  not 

the  whole  amount  represented  by  the  stand  in  any  better  position  than  the 

warrants  and  appropriated  the  excess  person  to  whom  the  treasurer  delivered 

to  his  own  use.     He  also  drew  other  the  warrant.     McConnell  v.  Simpson, 

warrants  payable  to  creditors  of  the  36  Fed.  Rep.  750. 

city  or  bearer,  presented  them,  and  ob-        '  In  State  v.  Lewis,  6  Ohio  Dec.  221, 

tained    and    appropriated    the    whole  the  treasurer  paid  a   warrant  to  an 

money,  and  other  warrants  to  persons  agent  of  the  payee  who  was  only  a 

to  whom  the  city  was  not  indebted  or  sales  agent  and  had  no  authority  to 

bearer,  obtained  the  money  called  for  collect  and  receive  the  money.    It  was 

thereby,  and  appropriated  it.     It  was  held  that  he  was  liable  on  liis  bond; 

held  that  his  acts  constituted  a  breach  and  that  mandamus  would  not  he  to 

of  his  official  duty;    that  the  sureties  issue    a    new    w^arrant    because    the 

on  his  bond  were  liable  to  the  city  for  auditor  had  exhausted  his  power  to 

the  loss  occasioned  thereby ;   and  that  issue  a  warrant  for  the  claim. 

the  negligence  of  the  treasurer  in  pay-        '  East  St.  Louis  v.  Flannigen,  69  111. 

ing  the  warrants  did  not  excuse  the  A  pp.  167.     If  a  county  treasurer  pays 

malfeasance  of  the  clerk  or  affect  the  illegal  warrants  notwithstanding  notice 

liAbilit^r  of  the  sureties.     But  in  State  from  the  officers  drawing  the  same  not 

V.  Harrison,  99  Mo.  App.  57 ;  72  S.  W.   to  pay,  the  remedv  is  by  action  against 

Rep.  409,  the  court  held  that  the  act   the  treasurer  on  his  bond  and  not  by 

of  a  county  clerk  in  seUing  at  a  discount   mandamus  by  the  municipality  to  com* 

s  county  warrant  foiged  Whim,  was  not   pel  him  to  replace  the  amoimt  in  the 

an  act  performed  in  an  official  capacity;   municipal  treasury.     Mandamus  does 

and  that  a  purchaser  of  the  warrant  ^oiUd  not  lie  to  redress  injurious  results  from 

noi  recover  on  the  clerk's  official  bond  acts  already  done,  but   only  to  com- 

oonditioned  for  the  faithful  performance  pel    the    performance    of    a    present 

of  the  duties  of  the  office.    See  also  to  duty.     State  v.  Bowman,  66  S.  Car. 

the  same  effect  National  Surety  Co.  v.    140. 

State  Sav.  Bank,  156  Fed.  Rep.  21. 
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of  the  debt  upon  which  it  is  issued,  and  the  making  and  deliveiy  of 
the  warrant  arrests  the  running  of  the  statute  of  limitations  agamst  the 
right  of  action  upon  the  debt.^  The  cause  of  action  upon  a  warrant 
comes  within  the  operation  of  the  statute  of  limitations  from  the  time 
when  the  warrant  becomes  payable  according  to  the  methods  and 
procedure  prescribed  by  the  statutes  and  laws  of  the  particular 
State.2 

A  statute  which  is  applicable  to  unsealed  instruments  applies  to, 
and  bars  an  action  on  municipal  warrants,  unless  they  are  required 
by  statute  to  be  sealed.*  But  if  the  statute  requires  a  seal  and  the 
warrants  are  sealed  pursuant  thereto,  they  become  writings  obligai- 
tory  or  specialties,  and  are  not  within  a  statute  applicable  to  unsealed 
instruments/  In  those  jurisdictions  where  the  right  to  sue  accrues 
to  the  holder  of  the  warrant  immediately  upon  demand  and  refusal 
of  payment,  the  statute  of  limitations  runs  from  the  date  of  the 
warrant,  or  the  date  of  pajinent  specified  therein,  being  the  dates 
respectively  when  paj-ment  may  be  demanded.^    But  when  a  warrant 

*  Walnut  Township  v.-  Jordan,  38  Fed.  Rep.  888;  Thompson  r.  Searcy 
l\an.  562,  566;  Flaggf.  St.  Charles,  48  County,  57  Fed.  Rep.  1030;  Condon  r. 
La.  An.  765;  Abrahams  v.  Omaha,  80  Eureka  Springs,  135  Fed.  Rep.  566; 
Neb.  271;  114  N.  W.  Rep,  161.  Crudup  v.  Ramsey,  54  Ark.  168;  King 

'  A  defence  of  the  statute  of  limita-  v.  Frankfort,  2  Kan.  A  pp.  530;  Bufifsio 
tions  cannot  be  rendered  inefifective  by  School  Fum.  Co.  r.  School  Dists.. 
taking  up  an  outlawed  order  or  warrant  7  Kan.  App.  796;  Peny  v.  Vemiilion. 
and  Usuing  a  new  order  or  warrant  in  its  21  La.  An.  645;  Wuson  r.  Kiaox 
place.  Snyder  r.Bovaird,  122  Pa.  442;  County  (Mo.),  28  S.  W.  Rep.  896; 
(ommon wealth  v.  Sholtis,  24  Pa.  Pelton  v.  Cra^-ford  County,  10  IMs. 
Super.  Ct.  487.  Where  warrants  were  69.  When  an  action  may  be  iMin- 
dcstroycd  by  fire  and  duplicates  were  tained  on  warrants  without  rci^rd 
issued  for  the  same  amount,  bearing  the  to  the  existence  of  assets  in  the 
date  of  the  original  issue,  which  fund  from  which  they  are  payibk 
duplicates  were  intended  to  stand  as  they  are  regarded  as  paysDle  oi 
e\idence  of  the  debt  for  which  the  lost  demand,  and  the  statute  of  limitatkiii 
warrants  were  issue<i,  it  was  held  that  begins  to  run  against  them  from  tbe 
the  statute  commenced  to  run  from  date  of  their  issue.  Bodman  v.  JohnsoD 
the  date  of  original  issue,  and  not  from  County,  1 15  Iowa,  296.  In  this  csie 
the  time  of  the  Issue  of  the  duplicates,  the  court  relied  upon  the  fact  that  tbe 
School  Dist.  V.  Cromer,  52  Ark.  454.       coimty  authorities  had  power  to  ni* 

'  Condon  v.  Eureka  Springs,  135  money  by  assessment  until  expauci 
Fed.  Rep.  566;  Crudup  v.  Ramsey,  payable  out  of  the  fund  were  sttiif&d 
54  Ark.  168.  See  chapter  on  Mu-  distinguishing  in  that  respect  Wetmoie 
nicipal  Bonds:  Index,  Limitation  of  v.  Monona  County,  73  Iowa,  88,  wtcie 
Actions.  a  warrant  was  payable  out  of  a  spcri6e 

*  Condon  v.  Eureka  Springs,  135  fund  and  the  county  had  no  meant  d 
Fed.  Rep.  566 ;  Heffleman  v.  Penning-  raising  the  fund.  When,  by  the  law  rf 
ton  County,  3  S.  Dak.  162.  If  a  seal  is  the  jurisdiction,  a  cause  df  actioi 
attached  to  a  warrant  unthout  authority  accrues  immediately  upon  demand  asd 
of  law,  the  character  of  the  warrant  is  refusal,  the  fact  that  tm  fund  on  wbkb 
not  changed,  and  it  is  governed  by  the  warrants  are  drawn  has  been  depletid 
Ftatute  applicable  to  unsealed  instru-  has  been  held  not  to  pre\'ent  the  n»- 
nients.  Condon  v.  Eureka  Springs,  135  ning  of  the  statute  of  limitatioBi> 
Fed.  Rep.  566 ;  Cioidup  v.  Ramsey,  54  Thompson  tr.  Searcy  County,  57  F«4 
Ark.  laS.  Rep.  1030. 

*  Goldman  r.   Conway  County,   10 
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is  not  due  and  payable  and  a  cause  of  action  does  not  accrue  uiUil  there 
are  funds  in  the  treasury  applicable  to  its  payment,  the  statute  of 
limitations  does  not  begin  to  run  until  money  for  the  payment  of  the 
warrant  is  in  the  treasury,  or  liability  on  the  warrant  is  repudiated. 
This  rule  has  been  applied  in  Nebraska,  where  it  has  been  held  that 
when  a  creditor  accepts  a  warrant  payable  out  of  the  general  funds 
of  the  municipality,  it  is  implied  as  a  condition  of  the  contract  that 
it  is  only  payable  when  there  are  funds  in  the  treasury  to  pay  it/ 
and  also  in  other  jurisdictions  when  the  warrant  is  payable  out  of  a 
special  fund  and  the  obligation  of  the  city  with  reference  thereto  is 
limited  to  the  duty  to  collect  the  fund  and  apply  it,^  and  when 
warrants  are  not  due  and  payable  until  regularly  reached  in  the 
order  of  their  presentation  or  registration.^  It  has  also  been  held  that 
when  orders  or  warrants  are  not  payable  until  funds  are  provided, 
and  it  is  by  statute  made  the  duty  of  the  treasurer  to  publish  a  call  for 
warrants,  or  notice  that  he  is  prepared  to  pay  them,  the  statute  does 
not  run  until  the  call  has  been  made,  or  notice  given  as  required  by 
statute/ 


»  King  Bridge  CJo.  v.  Otoe  County,  66  Kan.  594,  597;    Miller  v,  Haskell 

124  U.  S.  459;  Brewer  t>.  Otoe  County,  County,    66   Kan.    730;     Brannon   v. 

1  Neb.  373;   Bacon  v.  Dawes  County,  White  Lake  Townsliip,  17  S.  Dak.  83. 
66  Neb.    191.    See  also  Chapman    r.        *  Seward  County  v.  Shepherd,  71 

Douglas  County,  107  U.  S.   348,  354,  Kan.  61 ;   Potter  v.  New  Whatcom,  20 

359.  Wash.  5i89.     **A  warrant,  under  our 

*  New  Orleans  v.  Warner,  175  U.  S.  statutes,  is  a  promise  to  pay  it,  in  its 

120,  130;  Justices  v.  Orr,  12  Ga.  137;  order  of  issue,  when  money  applicable 

Wetmore  v.  Monona  County,  73  Iowa,  to  it  comes  into  the  treasury;  and  its 

88;   Fernandez  v.  New  Orleans,  46  La.  maturity,  by  analogy  with  a  note,  is 

An.  1 130 ;    Rogers  v.  Omaha,  75  Neb.  the  time  when  the  treasurer  gives  notice 

318;  Greer  County  v.  Clarke,  12  Okla.  of  his  readiness  to  pay  it,  and  stops 

197;  Barnes  v.  Turner,  14  Okla.  284.  interest."      Union    Savings    Bank    v. 

See  also  Lincoln  Coimty  v.  Liming,  133  Gelbach,  8  Wash.  497;   Potter  v.  New 

U.  8.  629.  Whatcom,  20  Wash.  589,  591.     If  the 

Warrants   which   are   payable  only  treasurer  has  issued  a  call  for  certain 

out  of  a  partidUar  fund  and  then  only  warrants  stating  that  funds  sufficient 

when  there  are  moneys  to  the  credit  to  pay  them  are  in  his  hands,  and  that 

of  the  fund,  are  not  within  a  statute  the  warrants  will  cease  to  draw  interest 

of  limitations  applicable  to  ''actions  on  from  a  certain  date,  and  the  bank  in 

bills   of  exchange,    notes   payable   to  which  the  money  is  deposited  becomes 

order  or  bearer,   except   bank  notes,  insolvent,  so  that  the  warrants  cannot 

those  on  all  effects  negotiable  or  trans-  be  paid  on  presentation,  the  effect  is 

fenble   by  indorsement   or   delivery,  the  same  as  if  the  county  had  never 

and   those  on   all    promissory   notes,  provided  the  money,  and  the  statute 

whether  n^otiable  or  otherwise."  New  does  not  begin  to  run.    Miller  v.  Has- 

Qrieans  v.  Warner,  175  U.  S.  120.  kell  County,  66  Kan.  730.     A  refusal 

■  Grayson  v.  Latham,  84  Ala.  546;  to  pay  a  warrant  on  presentation  for 

Forbes  v.  Grand  County,  23  Colo.  344  lack  of  funds  estops  the   city  from 

(overruling  Schloss  v.  Pitkin  County,  claiming  that  there  was  money  in  the 

1  Colo.  App.  145);   School  Dist.  No.  5  fund  sufficient  to  meet  it,  andthestat- 

».    First    Nat.    Bank,    63    Kan.    668;  ute  does  not  begin  to  run.     Hubbell 

Hubbell  V.  South  Hutchinson,  64  Kan.  v.  South  Hutchinson,  64  Kan.  645. 
645;   Van  Auken  v.  Garfield  Township, 
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In  Arkansas,  where  warrants  are,  by  constitution  and  statute, 
receivable  in  payment  of  taxes  and  debts  owing  to  the  municipality, 
it  has  been  held  that  the  statutory  limitation  of  actions  on  warrants 
does  not  aflFect  the  right  of  the  holders  to  have  the  warrants  received 
ill  piiyment  of  taxes  and  debts.  Hence,  in  proceedings  under  a 
statute  to  compel  the  production  of  warrants  for  examination  and 
verification  and  for  reissue,  if  found  valid,  the  court  held  that  oui- 
lawc»d  warrants  should  be  reissued,  but  should  state  that  they  are 
receivable  for  taxes  or  debts,  but  are  not  payable  out  of  the  funds  in 
the  city  treasury.*  ' 

§  866.  Mandamus  to  issue  Warrants. —  After  a  demand  or  claim 
has  been  audited,  proved,  or  established  by  the  action  of  the  city 
council,  or  other  officer  designated  by  law,  or  by  the  judgment  of  a 
court  of  competent  jurisdiction,  the  drawing  of  a  warrant  for  the 
payment  thereof  is  a  purely  ministerial  duty,  and  does  not  involve 
the  exercise  of  any  discretion.  After  a  claim  has  been  audited  and 
allowed  in  the  manner  prescribed  by  law,  the  drawing,  signing, and 
attesting  of  a  warrant  upon  the  treasurer  for  the  amount  due  is  a 
duty  incumbent  on  the  proper  officer;  and  upon  a  refusal  to  per- 
form such  dut}%  he  may  be  compelled  to  discharge  it  by  jnandamusr 

*  Hill  V.  Loj^n  County,  .57  Ark.  400.   t?.  Hayden,  13  Colo.  App.  51 ;  Prime  r. 
See  also  Daniel  r.. Askew,  36  Ark.  487;    McCarthy,  92  Iowa,  569;  Bankof  Coo- 
Howell  V.  Hogins,  37  Ark.  110;   Whit-  nierce  v.  Stone,  108  Ky.  427;  Albertur. 
thorne  v.  Jett,  39  Ark.  139.    In  Pelton  Torrent,  98  Mich.  512;    Clappv.Titus. 
V.  Crawfonl  County,  10  Wis.  69,  it  was   138  Mich.   41;     Stater.   Fraker,  166 
held  that  thougli  an  action  on  county  Mo.    130;    State  v.   Cass  County,  53 
warrants  might  be  barred  by  statute,   Neb.  767;  State  v.  Scarle,  79  Neb.  Ill: 
the  warrants  still  remained  receivable    112  N.  W.  Rep.  380;  Matter  of  FM, 
for  taxes.    But  in  South  Dakota^  it  has   148  N.  Y.  16o ;    People  v.  Clarke,  174 
been  held  that  although  the  statute  is  N.  Y.  259,  rev'e  79  N.  Y.  App.  ttv. 
only  direct^  against  actions,  and  does  78 ;    People  r.  Coler,  56  N.   i .  App. 
not  specifically  preclude  the  receiving  Div.  459,  aff'd  166  N.  Y.  144;  Stater. 
of    warrants    for    taxes    pursuant    to   Headlec,    17    Wash.    637;     Ameriean 
statutory'  provision  therefor,  the  stat-  Bridge   Co.  v.  Wheeler,  35  Wash.  40: 
nlo  of  limitations  bars  a  proceeding  or  State  v.  Richter,  37  Wis.  275;  Stater, 
action  by   mar\damus    to   compel  the   Bom,  97  Wis.  542;    Appel  v.  Statf .  ^ 
treasurer  to  accept  a  warrant  m  pay-  Wyo.    187;    Altgelt  v.  Campbell  (Tei. 
rnont  of  taxes.     Coler  v.  Sterling,   15  Civ.     App.),     78    S.    W.    Rep.    96^: 
S.  Dak.  41.5  (disapproving  and  refusing  State  v.   Massillon,  24   Ohio  Cir.  Ct 
to  follow  Pelton  v.  Crai^-ford  County,  249.     See  further  chapter  on  lUndi- 
10  Wis.  (vi,  supra).  mus,  post. 

-  I  jttlc  R(Krk  t\  T'nited  States,  ia3  It  has  been  held  that  manitMU 
Veil.  Rep.  418:  Jack  v.  Moore,  66  Ala.  will  lie  to  compel  the  makio;  rf* 
1S4;  Jeffcrsonian  Pub.  Co.  r.  Hilliard,  warrant,  although  there  is  no  taoBtf 
lOo  Ala.  .')7G;  Smith  r.  McCutchen,  in  the  treasury,  but  the  controBBf 
146  Ala.  Ao5\  Halxrock  r.  (Goodrich,  47  reason  for  the  decision  wm  thrt  » 
Cal.  488;  McFarland  v.  McCowen,  98  Colorado  the  power  to  islue  want^ 
Cn\.  329:  Robertson  v.  Alameda  Li-  in  anticipation  of  the  reveDm  ji 
hrarv  Trustees.  136  Cal.  403;  Lowell  v.  recognizea.  Lowell  r.  BoDwy,  /* 
Bonney,  14  Colo.  App.  230;  McMurrey  Colo.    App.   230.     When  the  «tt^ 
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But  judgment  and  discretion  cannot  be  controlled  by  mandamiLS, 
and  the  writ  will  not  issue  to  compel  the  making  and  delivery  of  a 
warrant  in  advance  of  the  allowance  and  audit  of  the  claim  by  the 
oflRcer  in  whom  the  statute  vests  the  power  and  duty  of  passing  on 
its  validity.*  It  is  also  laid  down  that,  notwithstanding  the  audit  and 
allowance  of  the  claim,  mandamits  will  not  issue  to  compel  the 
officer  to  draw  his  warrant  therefor,  if  the  claim  is,  in  fact,  of  such  a 
nature  that  its  allowance  is  in  excess  of  the  authority  of  the  auditing 
officers,  and  such  a  violation  of  the  law  as  to  justify  the  refusal  of  the 
officer  to  draw  a  warrant.^    And  in  some  jurisdictions  maiidamus  is 

requires  the  money  to  be  in  the  treas-  St.  541 ;  State  v.  Hiers,  51  S.  Car.  388. 
ury  when  the  warrant  is  drawn,  man-  Mandamus  will,  not  issue   to  compel 
damu9  to  compel  issuance  of  a  warrant  the  making  and  delivery  of  a  warrant 
will  only  lie  when  it  is  shown  that  the  when  the  amoimt  of  the  claim  is  di»- 
money  is  available  for  the  purpose,  puted.      Kensington    Electric    Co.    v. 
Patterson  r.  State  (Neb.),  89   N.  W.  Philadelphia,   187  Pa.  446.     The  fact 
R^.    989.     When   the   claim  is  pay-  that  the  amount  of  the  claim  can  be 
abie    out .  of   a  specific   fund    or   ap-  computed  by  the  officer  who  issues  the 
propriation  which  has  been  exhausted,  warrants  from  documents  on  file  in  his 
mandam'us  will  not  he  to  compel  the  office,  does  not  dispense  with  an  audit 
issue    of   the   warrant.      Bosworth   v,  by  proper  board.    Smith  v.  McCutchen, 
Schuck,  118  Ky.  458;  State  v.  Ginton,  146  Ala.  455.    In  Washington,  it  is  held 
28  La.  An.  72;   State  v.    Frazee,    105  thaXtheavdUingof  the  salary  of  an  officer 
La,  250;   Weston  v.  Dane,  51  Me.  461.  which  is  fixed  by  law  is  unnecessary,  as 
Where   the    trustees    of   a   library  the  auditor  is  without  discretion  to  allow 
board  allowed  claims  and  made  war-  or  reject  it,  and  that  mandamus  to  com- 
rants  therefor  which  were  entrusted  to  pel  the  issuing  of  a  salary  warrant  will 
the  Ubrarian  of  the  board  for  delivery  lie  without  any  audit.    Abemethy  v. 
but  the  librarian  failed  to  deliver  them.  Medicine  Lake,  9  Wash.  112;   State  v. 
wTODfffull^  obtained  payment,  and  ab-  Dageett,  28  Wash.   1 ;    State  v.  Mc- 
soonded,  it  was  held  that  the  effect  Quade,  36  Wash.  579.    See  also  Rob- 
was  the  same  as  though  the  warrants  erts  v.  Erickson,  117  Wis.  324. 
had  been  draw^i  and  destroyed  by  the        ^  Linden    v.    Case,    46    Cal.     171 
board    before    delivery.      The    claims  McFarland  v,  McCowen,  98  Cal.  329 
having  been  allowed  and  approved  and  Walton  v.  McPhetridge,  120  Cal.  440 
admitted  thereby  to  be  correct,  it  was  Perrin    v.    Honeycutt,    144    Cal.    87 
hdd  to  be  the  plain  duty  of  the  board  Murphy  v.  Bondshu,  2  Cal.  App.  249 
to  draw  warrants  therefor,  and  not-  Warn  v.  Cook,  78  111.  App.  Ill;  James 
withstanding  the  acts  of  the  hbrarian,  v,  Seattle,  22  Wash.  654. 
mandamus  would  he  in  favor  of  an  as-        In  New  York,  an  illegal  audit  can  be 
flignee  of  the  claims  to   compel    the  attacked  either  directly  or  collaterally 
board  to  draw  and  to  dehver  warrants  because  it  is  void,  but  it  is  not  so  in 
directing    the   treasurer    to    pay    the  the  case  of  an  audit  that  is  based  upon 
daim.    Kobertson  v.  Alameda  Library  a  legal  power  to  act  but  is  erroneous  as 
Trustees,  136  Cal.  403.  to  some  matter  of  fact  or  law.     The 
The  fact  that  a  suit  is  pending  on  decisions  of    boards    of    audit    come 
the  daim  does  not  prevent  its  audit  within  the  rule  which  forbids  the  re- 
and  allowance,  and  the  officer  whose  opening  of  a  matter  once  judicially 
duty  it  is  to  sign  and  issue  the  warrant  determined    under    competent    juris- 
eaimot  refuse  to  do  so,  because  of  the  diction.    Chenango  County  v.  Birdsall, 
pendency   of   the   suit.      Jefifersonian  1    Wend.    (N.    Y.)    453;     People    v. 
Fub.  Co.  V,  Billiard,  105  Ala.  576.  Schenectady  County,  35  Barb.  (N.  Y.) 
»  Smith  v.  McCutchen,  146  Ala.  455;  408;     People   v.    Stocking,    50   Barb. 
BoMtey  r.  Snow,  131  Cal.  51 ;  Knopf  r.  (N.    Y.)    573;     Onondaga   County   v. 
Conann,  112  111.  App.  320;  Davw  v.  Briggs,  2  Denio  (N.  Y.),  26;  People  v. 
jMtt^  eO  Kan.  651 ;  Wilson  v.  State,  Clarke,  174  N.  Y.  259.    But  boards  of 
53  Neb.  113;  Selby  v.  State,  63  Ohio  audit  in  allowing  accounts  are  limited 
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refused  when  the  officer  against  whom  it  is  sought  shows  any  circum- 
stances establishing  that  there  is  substantial  doubt  as  to  the  validitr 
of  the  claim,  and  the  claimant  is  left  to  his  remedy  by  action  against 
the  municipahty  in  which  the  question  of  liability  may  be  put  in 
issue  and  tried. ^ 

If  the  claim  has  been  disaUowed  by  the  auditing  board,  the  remedy  of 
the  creditor  is  not  by  mandamiLs,  unless  the  statutes  or  procedure  of 
the  particular  State  have  modified  the  rules  of  the  common  law,'  but 
is  by  appeal  from  the  disallowance,  where  that  remedy  is  givoi  by  stat- 
ute,' or  by  action  against  the  municipality  for  the  amount  of  the  debt 

to  the  powers  conferred  upon  them  by  the  mayor  to  sign  the  wairantB  not- 
the  statute,  and  when  they  transgress  withstanding  the  original  in\'alidity  of 
their  limitations  their  acts,  hke  those  the  contract.     Frederick  v.  People,  83 
of  ^ any  other  tribunal  or  jurisdiction.  111.  App.  89.    The  mayor  cannot  insist 
are  void,  and  an  audit  by  them  is  only  on  the  deduction  from  a  warrant  pay- 
conclusive  when  they  act  within  their  able  to  an  alderman  for  a  lam-ful  d^ 
jurisdiction.      Osterhoudt    v.    Rigney,  of  a  sum  claimed  to  have  been  illecaDy 
98  N.  Y.  222 ;  Nelson  v.  Mayor,  £c.  of  paid  to  the  alderman,  and  withliold 
New  York,   131   N.  Y.  4;    People  v.  liis  signature  to  the  warrant  until  fuch 
Clarke,  174  N.  Y.  259.     Hence,  when  deduction  is  made.    The  proper  coane 
the  claim  is  one  which  might  be  le-  is  to  sue  to  recover  the  money  wioqg- 
gally  audited  and  allowed,  thedetermi-  fully  paid,  and  the  mayor  has  no  an- 
nation  of  the  board  of  audit  is  final,  and  thority  to  f>ass  on  the  \'aliditY  or  in- 
the  ofl&cer  whose  duty  it  is  to  issue  a  validity  of  the  payment.     AJbeita  r. 
warrant  cannot  refuse  to  do  so  on  the  Torrent,  98  Mich.  512. 
ground  that  too  laige  a  sum  has  been        *  O'Hara  v.  Fagan,  56  X.  J.  L.  279; 
allowed.     People  v.  Clarke,  174  N.  Y.  Padavano  v.  Fagan,  66  N.  J.  L.  167; 
259.     In  James  v.  Seattle,  22  Wash.  State   v.    Albright,    UN.    Dak.  22; 
654,  it  was  held  that  where  a  city  is  Appel  v.  State,  9  Wyo.  187. 
witliout  power  to  authorize  the  pay-        *  In     Washin^an,     ordinaiy    coo- 
men  t  to  a  member  of  the  council  of  his  tract  debts  of  cities  are,  by  statute,  to 
ex]ienditures  while  investigating  mu-  be  paid  by  issuing  of  warrants  payable 
nicipal  affairs  pursuant  to  ordinance,  in  their  order  with  interest  from  dite 
the    city    comptroller    may    properly  or  presentation.    It  is  not  contemplated 
refuse    to    coimtersign    the    warrant  that  the  owner  of  an  allowed  claim 
directing  the  payment  of  such  claim,  shall  sue  the  corporation  generally  upon 
The  county  auditor  may  defend   an  the  original  contract,  when  the  owk 
action  for  mandnmus  to  compel  him  or  other  officer  refuses  to  issue  a  ^fwi- 
to  issue  a  warrant  on  ground  that  the  rant;   nor  that  the  holder  of  a  wanant 
statute    creating    liability    is    uncon-  which  the  treasurer  refuses  to  pay  ahall 
stitutional.      Stato    r.    Blumborg,    46  get   a   judgment    upon    the   wanant 
Wash.  270;  89  Pac.  Rep.  708.    But  the  Such  a  judgment,  like  a  judgment  upon 
oflicer  allc^ng  that  the  allowance  of  a   claim   disallowed,    would  acain  be 
the  claim  was  in  excess  of  the  jurisdic-  settled  by  a  warrant  and  take  its  tun 
tion  or  powers  of  the  auditing  board  or  in  the  order  of  payment.    Henee,  the 
officer  must  Jissume  tlie  burden  of  es-  remedy  of  the  owner  of  an  allowed 
tablisliin^  that  fact  by  proper  evidence,  claim  is  by  mandamtu  to  issue  a  wv- 
The  cre<litor  is  prima  facie  entitled  to  rant,  and  of  the  holder  of  a  warrant  by 
payment  by  reason  of  the  allowance  of  mandamus  to  compel  payment.   Under 
his  claim.    MoClowan  v.  Ford.  107  Cal.  the  statute,  disputed  questions  of  fact. 
177.    The  auditing  by  the  city  council  such   as   payment    already  made  or 
of  claims  for  street  lighting  and  order-  forgery,  can  be  tried  in  an  actioD  of 
ing  the  issuing  of  warrants  therefor,  mandamus,  Abemethy  v.  Medical  lake* 
held  to  be  a  ratification  of  the  executed  9  Wash.  112;  Cloud  «.  Sumas,  9  Wajh. 
part  of  an  invalid  lighting  contract,  399;  Bacon  v.  Tacoma,  19  Wash.  674. 
and  it  thereupon  became  the  duty  of        •  State  v,  Cornell.  54  Neb.  ?2. 
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In  some  jurisdictions  it  has  been  held  that  the  officers  whose  duty 
it  is  to  audit  and  allow  claims  may  rescittd  their  action,  and  may 
direct  either  that  a  warrant  do  not  issue,  or  if  issued  that  it  be  not 
paidy  and  under  such  circumstances  a  refusal  to  issue  the  warrant  or 
a  refusal  to  pay  is  justified,  and  the  party  is  left  to  his  remedy  by 
action ; '  and  in  other  jurisdictions  it  is  held  that  officers  issuing,  or 
authorizing  the  issue  of  warrants,  may  revoke  them  for  fraud  or 
mistake,  or  because  issued  without  legal  authority,  but  they  cannot 
capriciously  revoke  or  rescind  them,  or  recall  authority  for  their 
payment  after  they  have  been  issued.^ 

§  867  (506).  Interest  on  Corporate  Indebtedness. —  By  reason  of 
the  sovereignty  of  the  United  States  and  consequent  exemption  from 
the  operation  of  statutes  not  expressly  made  applicable  to  it,  it  is  a 
well-settled  rule  that  interest  is  not  allowed  on  claims agahist  the  United 
States,  unless  the  government  has  stipulated  to  pay  interest,  or  it  is 
given  by  express  statutory  enactment.^  For  the  same  reason  a  State 
is  not  liable  for  interest  on  its  debts,  unless  its  consent  thereto  has 
been  given  by  statute,  or  by  an  express  stipulation  in  a  lawful  contracIT 
with  one  of  its  officers.*    On  the  Uability  of  counties,  Ununs,  cities, 

»  State  t>.  Cook,  43  Neb.  318;  Tucker  Canal  Com'rs,  5  Denio  (N.  Y.),  401,  the 

V.  Ireddl  County  Justices,  3  Ired.  Law  court  held  that  the  State  of  New  York 

fN.  C^r.),  434;    Dey  v.  Lee,  4  Jones  was  liable  to  pay  interest  upon  the 

Law    (N.    Car.),    238;    Abemathy    v.  amount  of  a  legal  appraLsement  of  dam- 

Phifer,   84   N.    Car.    711;     Frankl   v,  ages  for  land  taken  tor  public  use  after 

Bailey,  31  Oreg.  285.    See  also  People  demand  for  payment  upon  the  officer 

V.  Klopke,  92  111.  134.  whose  duty  it  was  to  make  payment. 

'  Somerville  v.  Wood,  115  Ala.  534,  In  so  ruling  the  court  was  influenced 

538.      In  New    York,  an  audit  or  al-  by  the  fact  that  the  debt  was  for  com- 

lowance  of  a  claim  is  a  judicial  deter-  pensation  for  property  taken,  and  that 

mination   which   cannot  be  reopened,  failure  to  pay  interest  after  demand 

if  it  is  within  the  jurisdiction  of  the  au-  might  result  in  the  owner  of  the  prop- 

ditiDg   board    or    officer.      People    v.  erty  receiving  less  tlian  just  compen- 

darke,  174  N.  Y.  259.                             ^  sation.     But  the  court  used  language 

■  United  States  v.  Sherman,  98  U.  S.  which  seemed  to  imply  that  where  a 
565;  Tillson  v.  United  States,  100  U.  S.  debt  was  legally  owing  by  the  State  it 
43,  47;  Harvey  v.  United  States,  113  was  liable  for  interest  thereon,  saying: 
U.  S.  243,  248;  United  States  v.  Bay-  ''The  State,  as  such,  is  not  liable  to  pay 
aid,  127  U.  S.  251 ;  United  States  v.  either  principal  or  interest,  as  it  cannot 
North  Carolina,  136  U.  S.  211,  216;  be  suea  by  a  citizen  and  of  course  can- 
Gordon  V.  United  States,  7  Wall,  not  be  compcUeil  to  pay  an^  debt.  But 
'^T.  S^)  188;  Marine  v.  Lyon,  62  Fed.  where  questions  of  public  indebtedness 
sp.  153;  United  States  v.  Barber,  74  come  before  the  judicial  tribunals 
Fea.  Rep.  483;  Watts  ».  United  States,  through  the  agency  of  public  officers 
129  Fed.  Rep.  222.  over  whom  the  courts  have  jurisdiction, 

•  United  States  v.  North  Carolina,  they  do  not  hesitate  to  dispose  of  them 

136  U.  S.  211;  Carr  v.  State,  127  Ind.  upon   the   same   legal    and    equitable 

2Q4;   Bledsoe  v.  State,  64  N.  Car.  392,  principles   which   govern   judicial   de- 

397;    Attorney-General  v.  Cape  Fear  cisions  as  between  individuals.    They 

Nav.    Co.,    2   Iredell    Elq.    (N.    Car.)  apply  the  settled  rules  of  law  to  such 

444,   454;    State  v.   Board  of  Public  cases,  and  adjudicate  upon  the  pay- 

WoikB,  36  Ohio  St.  409.    In  People  v.  ment  of  both  principal  and  interest 
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and  other  municipal  organizaiions  for  interest  on  debts  owing  by 
them  a  divergence  of  opinion  has  arisen.  Thus,  in  some  jurisdictioos, 
counties  are  regarded  as  instrumentalities  of  the  sovereign  State, 
organized  to  promote  the  general  welfare,  and  consequently  cannot 
be  made  to  pay  interest  on  corporate  debts  in  the  absence  of  a 
statute  or  express  stipulation  therefor  in  a  lawful  contract.* 

This  principle  has  also  been  so  extended  as  to  exempt  towns  from 
liability  for  interest.^  And  in  Illinois,  and  possibly  some  other 
States,  the  principle  lias  been  so  far  extended  as  to  hold  that  when 
there  is  no  statute  expressly  imposing  the  liability,  municipal  corpma- 
tions  of  all  classes  (including  cities)  are  not  chargeable  with  interest 
on  claims  against  them  in  the  absence  of  an  express  agreement 
therefor,  the  only  exception  being  where  money  is  wrongfullT 
obtained  and  illegally  withheld  by  the  municipality.'    But  even  in 

in  the  same  manner  as  in  other  cases.  50    Pa.    St.    351 ;     Common^-ealth  r. 
It  is  only  in  such  cases  that  the  judicial  Philadelphia   County,    4   Seig.   A  R. 
tribunals  can  direct  the  payment  of  a  (Pa.)  126;    Camp  v.  Knox  County,  3 
public  debt,  and    there    Ls  no  reason  Lea    (Tenn.),    199;     Ashe    r.    Harris 
why,  in  directing  such  pavment,  the  County,  55  Tex.  49.    See  as  to  interat 
public  agents  should  not  be  directed  on    Coupons,    chapter    on    Municipal 
to  do  as  ample  justice  as  an  individual  Bonds,  past;   Index,  Coupons;  Intend. 
would  be  required  to  do.    Hence,  if  the         In  Florida,  it  has  been  held  that  as  a 
question  of  the  liability  of  the  State  to  county  is  not  liable  for  interest  oo  its 
the  payment  of  a  claim  for  damages  debts  in   the  absence  of  an  expmi' 
come  properly  before  a  judicialtribuiud,  stipulation  or  a  statute  expressly  im- 
whether  so  brought  up  by  the  public  posing  the  liablity,  an  agreement  by 
officer  or  the  other  party,  the  tribunal  the  county  with  a  third  penon  tfaat  if 
in    adjudicating    upon    the    question  he  will  cash  the  county  warrantt,  the 
will,  if  it  determines  the  claim  against  county  will  pay  interest  thereon  UDtil 
the  State  to  be  just,   in  addition  to  they  are  paid  is  uUra  vires  and  void, 
directing  its  payment,  also  direct  the  JacKsonvitle     Nat.     Bank     r.    Dm*!! 
payment  of   interest  thereon,   where  it  County.  45   Fla.   496;  State  v.  Stew- 
would  in  other  cases  direct  such  in-  art,  49  Fla.  259.    In  l/toA,  counties  have 
terest  to  be  paid.  .  .  .  Indeed  there  no  authority  to  incur  indebtedness  bea^ 
can  be  no  reason  why  the  State,  refusing  ing  interest,  or  to  issue  interest-beaiiiv 
or  unable  to  pay  a  just  debt,  should  warrants    without    express   legislative 
not  pay  interest  thereon  in  the  same  authority.       Daggett    v.     Lynehj    18 
manner  as  individuals.    The  rule  can-  Utah,  49.    In  Wisconsin,  it  is  exprariT 
not  be  enforced  us  against  the  State,  provided  by  statute  that  county  ordeis 
it  is  true,  as  it  can  be  against  indixid-  shall  not  bear  interest.     Alexander  r. 
uala,  because  it  is  not  amenable  to  the  Oneida    County,     76    Wis.    56.    61; 
judicial  tribunals:   but  it  is  practically  Mueller  v.  Cavour,  107  Wis.  599,  605. 
enforced  whenever  it  can  be.  when  its        '  Dyer  v.  Covington,  19  Pa.  St  200: 
officers  properly  come  or  are  brought  Snyder  Township  v.  Bovaird,  122  ft- 
before  such  tribunals."  St.  442;  Bigelow  v,  Washburn,  98  Wis. 
*  Jacksonville  Nat.  Rank  v.  Duval  553,  557;   Mueller  v.  Cbvouf,  107lfia 
County,  45  Ha.  496:    Pike  County  v.  599,  605.    In  Wisconsin,  it  is  beldUisi 
Hosford,    11    111.    170:    Hall    r.  Jack-  no  interest  can  be  paid  on  town  onJeOr 
son    County.    9,3    111.    ,'^,52;     Madison  unless  the  voters  of  the  town  haw 
County  r.  liirtlctt,  2  111.  67:    Warren  authorized   the   payment   thereof  bf 
County  r.   Kloin.  51   Mi.ss.  807:    Clay  vote  under  a  statute  autboriiinf?  tlv 
County  V.  Chickasaw  County,  64  Miss,  voters  to  declare  whether  town  orto 
5.34:    Anderson  r.   Issafjuena  County,  sliall  bear  interest,  and  at  what  late 
75  Miss.  873:    Monteith  r.  Parker,  36  Mueller  v.  Cavour,  107  Wis.  5W.  Og- 
Oreg.  170;    Allison  r.  Juniata  County,        '  People  v.  Tazewell  County.  22  ID* 
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those  jurisdictions,  where  the  implied  liability  of  the  municipality  for 
interest  is  denied,  liability  therefor  may  be  incurred  by  reason  of 
stipulations  in  contracts  law f idly  made.  Thus,  when  the  municipality 
has  power  to  contract  for  property  or  services,  e.  g,,  for  the  erection  of 
a  court-house,  and  there  is  no  restriction  of  law  as  to  the  amount  of 
the  price  or  the  method  of  its  payment,  it  may  contract  to  pay  by 
delivering  interest-bearing  orders  or  warrants,  and  such  orders  will 
be  valid  and  collectible,  both  principal  and  interest.*  And  in  the 
case  of  cities  having  power  to  conti*act  and  to  adopt  ordinances  for  the 
government  of  their  affairs,  provision  may,  in  the  absence  of  statutory 
restriction,  be  made  by  ordinance  for  the  payment  of  interest  on  war- 
rants or  orders  on  the  city  treasury  after  presentation  for  payment  and 
refusal  thereof,  and  thereafter  interest  may  be  recovered  on  these 
warrants.^  But  the  more  generally  accepted  rule,  when  not  con- 
trolled by  statute,  is  that  the  obligation  to  pay  interest  on  debts  owing 
by  municipal  corporations  does  not  differ  from  the  obligation  of  an 
individual  to  pay  interest  on  his  debts,  and  therefore  that  they  are 
liabk  the  same  as  individuab  to  pay  interest  thereon  at  the  legal 
rate  after  a  default  in  payment.^    In  the  case  of  warrants  drawn  on 

147;  Johnson  v.  Stark  County,  24  in  payment  of  a  contract,  the  creditor 
IIL  75;  Pekin  v.  Reynolds,  31  III.  529;  is  not  precluded  from  recovering  in- 
People  V.  Salomon,  51  III.  .37,  52;  terest  when  the  statute  expressly  pro- 
Chicago  V.  People,  56  III.  327 ;  Cook  v,  vides  that  warrants  shall  b^ar  interest 
Soutli  Park  Com'rs,  61  III.  115;  Cliicago  from  the  time  of  presentation  for  pay- 
V.  Alloock,  86  III.  384;  South  Park  ment  and  registration  upon  non-pay- 
Com'rs  V,  Dimlevy,  91  III.  49;  Hall  v.  ment.  State  v.  Barret,  25  Mont.  112. 
Jackson  County,  95  III.  352.;  Vider  v.  *  Shipley  v.  Hacheney,  34  Oreg. 
Chicago,  164  lU.  354;  Peoria  v.  Fruin-  303;  Scranton  v.  Hyde  Park  Gas  Co., 
Bambrick  Const.  Co.,  169  III.  36;  Dan-  102  Pa.  382;  State  v.  Stout,  43  Wash. 
ville  V,  Danville  Water  Co.,  180  III.  235;   501. 

Coles  County  v.  Goehring,  209  III.  142,  »  Brown  v.  Johnson  County,  1  G. 
163;  Mt.  Morris  v.  Williams,  38  III.  Greene  (Iowa),  486;  Buffalo  School 
App.  401.  Fum.  Co.  v.  School  Dists.,  7  Kan.  App. 

*  Frankford,  Ac.  Safe-Deposit  Co.  796;  Robbins  v.  Lincoln  County  Ct., 
V.  Jackson  County,  98  Fed.  Rep.  942 ;  3  Mo.  57 ;  Isenhour  v.  Barton  County, 
Jackson  County  v.  Rendleman.  100  III.  190  Mo.  163 ;  Murphy  v.  Omaha,  33 
379.  But  warrants  cannot  be  drawn  to  Neb.  402 ;  Yellowley  v,  Pitt  County, 
expressly  bear  interest  when  the  con-  73  N.  Car.  164;  Seton  v.  Hoyt,  34  Oreg. 
tract  upon  which  they  are  issued  does  266;  Shipley  v.  Hacheney,  34  Oreg. 
not  provide  therefor.  Coles  County  v.  303;  Monteith  v.  Parker,  36  Oreg.  170; 
Goehring,  209  III.  142.  See  also  Hall  Langdon  v.  Castleton,  30  Vt.  285; 
V.  Jackson  Coimty,  95  III.  352.  Seymour  v.   Spokane,   6  Wash.   362 ; 

In  Kentucky  it  has  been  held  that  State  v.  Stout,  43  Wash.  501.  In  /Can- 
when  a  contract  for  a  public  building  sas,  municipal  warrants  may  provide 
obJIs  for  payment  in  warrants,  nothing  for  the  payment  of  interest.  Buffalo 
b^ng  said  about  interest  on  the  con-  School  Fum.  Co.  v.  School  Dists., 
tiact  price,  the  warrants  cannot  be  7  Kan.  App.  796.  In  Kentucky f  it  is 
issued  to  bear  interest.  Kline  v,  held  that  under  a  contract  to  pay  for 
Jefferson  County  (Ky.),  101  S.  W;  a  bridge  when  completed,  a  county 
Rep.  356.  But  in  Montana,  on  the  is  liable  for  interest  on  the  contract 
<^ber  hand,  the  court  has  held  that  price  until  paid.  Morris  v.  Bell  County 
imder  an  agreement  to  accept  warrants  (Ky.),  50  S.  W.  Rep.  531.     See  also 
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the  city  treasurer  there  is  no  default  in  payment  until  a  demand  has 
been  vwde,^  and  when  a  warrant  is  payable  out  of  the  general  funds, 

Washington  County  Coiirt  v.  McKee  G07;  Holihan  r.  New  York  Cilv.  33 
(Ky.),  13  S.  W.  Rep.  909.  Under  the  N.  Y.  Misc.  249.  But  when  an  audit  of 
Missouri  statute  providing  generally  the  claim  is  necessary  before  action 
that  creditors  shall  be  allowed  in-  may  be  begun  thereon,  interest  can 
terest  at  the  rate  of  six  per  cent  per  only  be  allowed  from  the  time  of  the 
annum,  it  is  held  tliat  county  warrants  audit.  Cooke  v,  Saratoga  Springs,  23 
ilraw  interest  after  presentment  to  Hun  (N.  Y.),  55.  Where,  howe\'er.  i 
the  treasurer  and  refusal  by  him  to  claim  is  due  and  payable  and  has  b^n 
pay  tlie  same,  the  court  regarding  the  demanded,  the  fact  tliat  by  statute 
general  statute  as  to  interest  as  no  action  can  be  brought  against  the 
broad  enough  to  embrace  all  debtors,  city  until  thirty  days  has  elapsed  oaoe 
( ountics  as  well  as  individuals.  Rob-  the  claim  was  presented  to  the  comp- 
l>in8  V.  Lincoln  County  Court,  3  Mo.  troller,  does  not  prevent  the  accnuog 
o?;  State  v.  Pacific,  61  Mo.  155.  of  interest.    Roebling  Sons  Co.  r.  New 

A  city  in  Nebraska  made  a  contract  York  City,  110  N.  Y.  App.  Div.  366i 
for  certam  work  pavable  on  completion.  Liability  of  county  to  State  for  inUnti 
The  statute  provided  in  general  terms  on  quota  of  State  taxes  apportioned  to 
for  the  payment  of  interest  on  past  due  it,  see  People  v.  New  York  County, 
demands  without  expressly  naming  5  Cow.  (N.  Y.)  331 ;  People  r.  Myen, 
cities.  It  was  held  that  the  city  was  138  N.  Y.  590,  aflTg  66  Hun  (N.  Y.), 
liable  for  interest  under  the  statute.  167;  People  r.  Fitch,  148  X.  Y.  71, 80. 
Murphy  v.  Omaha,  33  Neb.  402.  Max-  In  assessing  damages  for  a  tort  the 
wellf  J.,  said:  **The  law  is  general  in  jury  may  include  interest  in  a  \Trdict 
its  terms,  and  applies  to  cities  as  well  against  the  city.  Orr  v.  New  Yi»rk 
as  natural  persons.  ...  In  the  ab-  City,  64  Barb.  (N.  Y.)  106.  See  also 
sence  of  any  contract  that  payment  Greer  v.  New  York  City,  3  Robt. 
shall  be  delayed,  the  city  will  be  liable  (N.  Y.)  406;  Wilson  v.  Troy,  135  N.  Y. 
for  interest  hke  any  other  debtor.  .  .  .   96. 

In  ordinary  business  transactions  a  In  Yellowley  v.  Pitt  County,  7J 
city  will  be  re<juired  to  conform  to  the  N.  Car.  164,  the  question  of  liability 
ordinary  nilcs.  for  interest  on  county  wamnts  «m 

In  Nao  York,  the  liability  of  a  city  held  to  come  within  and  be  govaud 
for  interest  on  a  debt  wliich  is  due  and  by  the  general  statute  regulating  the 
payable  and  payment  of  which  has  payment  of  interest  on  obugations. 
Deen  demanded,  is  sustained  by  the  Oregon.  In  this  State  the  niJe  li 
courts,  althougli  there  does  not  seem  recognized  that  neither  the  State  by 
to  have  l)een  any  discussion  as  to  the  reason  of  its  sovereignty,  nor  a  county, 
foundation  of,  or  reason  for  the  rule  which  is  an  instrumentality  of  the 
adopted.  See  Taylor  v.  New  York  State  oi^anized  to  promote  the  ffiota^ 
City,  67  N.  Y.  87,  rev'g  5  Daly  (N.  Y'.),   welfare  and  to  exereisc  some  degree  rf 


N.  Y.  297,  afF'g  86  N.  Y.  App.  Div.  therefor.  Seton  t».  Hoyt,  34  Oref .  266: 
626;  Richmond  County  Society  v.  Monteith  v.  Parker,  36  Oreg.  170.  M 
New  York  City,  73  N.  Y.  App.  Div.   when  the  statute  provida  that  the 


*  When  a  warrant  is  issued  for  the  County,  31  Minn.  201.  To  the  effect  thit 

pa3rmcnt   of   money    by    a    city,    the  the  city  is  not  bound  to  seek  its  creditor 

municipal  corporation  is  not  bound,  like  and  that  a   demand   is  necesMiy  to 

a  private  person,  to  seek  its  creditor  to  make  interest  accrue  on  a  debt  oww 

make    pajinent    of   its    indebtedness;  by  it,  see  Taylor  v.  New  York  CSty,  w 

the  law  implies,  from  the  issue  of  the  N.  Y.  87,  rev'g  5  Daly  (X.  Y'.).  485J 

warrant,  that  it  is  payable  upon  de-  O'Keefife  v.  New  York  'City,  176  N.  Y. 

mand   at   its    treasury.      Monteith   v.  297,  affg  86  N.   Y.   App.  Div.  fflS; 

Parker,  36  Oreg.  1 70 ;    Pekin  v.  Rey-  HoUhan  v.  New  York  (Sty,  33  N.  Y. 

nolds,    31    111.    529;     Sibley    v.    Pine  Misc.  249. 
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interest  only  begins  to  run  from  the  date  of  the  demand,  and  refusal 
of  payment.*  It  is  generally  conceded  that  where  money  has  been 
illegally  exacted  by  the  city,  —  e.  gr.,  for  a  void  or  illegal  levy  of  taxes, 

—  under  such  circumstances  that  the  person  paying  it  is  entitled  to 
recover  it  back,  interest  on  such  moneys  is  recoverable.^  Some  cases 
also  hold  that,  as  warrants  are  contracts  to  pay  money,  a  statutory 

county  treasurer  slmll  pay  all  orders  tercst  until  there  is  money  in  the  fund 
of  the  county  clerk  when  presented,  if  available    for   payment.      Johnson    v. 
there  is  any  money  in  the  treasury  for  New  Orleans,  46  La.  An.   714;    Fer- 
the  purpose,  but  if  not,  he  sliall  indorse  nandcz  v.  New  Orleans,  46  La.   An. 
thereon  **not  paid  "  for  want  of  funds,  1130.    A  city  issued  warrants  or  orders 
it  is  implied  that  the  holder  of  the  war-  on  its  treasurer,  payable  when  funds 
rant    \*'ill    wait    for    payment    until  should  be  collected  therefor  from  cer- 
sufficient  money   has  accumulated  in  tain  tax  sales,  with  interest.    The  funds 
the  usual  course  of  public  business  to  being  collected,  the   common   council 
pay  the  claim,  and  that  the  county  ordered  the  treasurer  to  notify  holders 
TOl  pay  the  legal  rate  of  interest  upon  of    warrants,    by    publication   in   the 
the  order.     Seton  v,  Hoyt,  34  Oreg.  official  paper,  to  present  the  same  for 
266.    As  cities  are  given  a  more  corn-  payment,    and    tnat    interest    would 
plete  organization,  they  are  to  be  re-  cease  after  a  certain  day.     It  did  not 
garded  as  natural  persons  in  respect  to  appear   that   plaintiff   knew   of  such 
contracts,  and  are  liable  for  interest  in  publication,    though   duly   made.      It 
the    same    manner    under    a   general  was  held  tliat  the  city  was  liable  for 
statute  regulating  the  rate  of  interest,  interest   on   the   warrants   o^-ned   by 
Monteith   v.    Parker,    36    Oreg.    170;  plaintiff  down  to  the  time  of  their 
Shipley  v.  Hacheney,  34  Oreg.  303.  presentation.      A  city  cannot  set  up  in 
In  Waskington^  in  holding  that  cities  bar  of  an  action  to  recover  a  debt  due 
and  other  municipal  corporations  are  from  it,  that  it  was  once  willing  and 
liable  for  interest  at  the  legal  rate,  al-  offered  to  pay  it;  nor  can  it  stop  interest 
though  the  statute  on  the  subject  does  upon  its  oohgations  by  publishing  a  no- 
net expressly  apply  to  them,  the  court  tice  in  a  newspaper  that  such  interest 
says  that  strict  legal  reasoning  may  be  will  cease  after  a  certain  date,  when 
otherwise,  but  that  the   custom   has  the  warrants   bear  interest.      Read  v. 
grown  up  of  paying  interest  on  munici-  Buffalo,  74  N.   Y.  463.      A   warrant 
pal  debts  and  no  reason  in  justice  ex-  had  been  presente<l  for  payment  and 
lata  why  municipalities  should  be  ex-  had   been  indorsed  by  the  treasurer 
empt  therefrom.    Seymour  v.  Spokane,  "not  paid  for  want  of  funds."    It  was 
6  Wash.  362.  subsequently  siurendered,  and  others 
*  First  National   Bank  v.   Arthur,  issued  in  its  stead  for  the  same  aggre- 
10  Colo.  App.  283 ;  Monteith  v.  Parker,  gate  amount  and  dated  and  indorsed 
36  Greg.  170;    Freeman  v.  Huron,  10  as  the  original.     It  was  held  that  the 
8.  Dak.  368;  State  v.  Stout,  43  Wash,  reissue  diaf  not  constitute  payment  of 
501-    When  the  statute  and  the  war-  the  original,  but  was  merely  a  change 
rants    themselves    require    that    they  of  the  evidence  of  indebteidness,  and 
should  be  presented  for  payment  and  that  the  holder  was  entitled  to  interest 
payment  demanded,  interest  does  not  from  the  date  of  presentation  of  the 
D^gin  to  run  until  presentation;    but  original  warrant.    Monteith  v.  Parker, 
the  commencement  of  an  action  is  a  36  Oreg.  170, 

sufficient  demand  upon  the  city  to  make  '  Boott  Cotton  Mills  v.  Boston,  159 

interest  begin.   New  Orleans  v.  Warner,  Mass.  383 ;    Boston  &  S.  Glass  Co.  t?. 

175  U.  S.  120,  146,  147.    To  cause  war-  Boston,   4  Met.   (Mass.)    181;    Grand 

rants  to  bear  interest  a  demand  must  Rapids    v.    Blakely,    40    Mich.    367; 

"be  made  upon  the  treasurer  de  facto,  Boston  &  M.  R.  Co.  v.  State,  63  N.  H. 

and  not  upon  a  mere  claimant  of  the  571 ;  Amoskeag  Mfg.  Co.  v.  Manchester, 

office  who  is  not  in  possession  thereof.  70  N.  H.  336;   Matter  of  O'Beny,  179 

Valley  Bank  «.  Brodie,  7  Ariz.  17;  76  N.  Y.  285;   Southern  R.  Co.  v.  Green- 

P*c.  Kcp.  617.  In  Louisiana,  it  has  been  ville,  49  S.  Car.  449 ;  Galveston  County 

li^d  that  when  warrants  are  payable  out  v.  Galveston  Gas  Co.,  72  Tex.  509. 
^  a  particular  fund  they  do  not  bear  in- 
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provision  which  makes  the  warrants  bear  interest  at  a  prescribed  rate 
from  the  time  of  presentation  and  refusal  becomes  a  part  of  the 
contract,  and  such  stipulation  for  interest  cannot  be  affected  by  a 
subsequent  law  reducing  the  rate.' 

<  Seton    V,    Hoyt,    34    Oreg.    266;  497;    Williams  v.  Shoudy,  12  Wash. 
Shipl^  V.   Hacheney,  34  Oreg.   303;  362. 
Unioif  Sav.  Bank  v.  Gelbach,  8  Wash. 
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§  870  (484).  Evidences  of  Indebtedness;  Ke^tUblo  Bonds.— 
We  have  elsewhere  discussed  the  power  of  the  legislature  to  authix^ 
ize  the  issue  of  municipal  bonds  in  aid  of  railway  and  other  Eb 
enterprises,'  and  have  also  considered  the  express  and  implied  poiw 
of  municipal  corporations  to  borrow  money  and  issue  obligations 
therefor.^  It  appropriately  belongs  to  this  place,  however,  to  notice 
more  at  length  the  different  kinds  of  corporate  securities  and  the  ri^ts 
and  remedies  of  the  holders  thereof,  and  to  this  general  subject  Ik 
present  chapter  will  be  devoted. 

§  871  (486).  Municipal  Bonds. —  Such  bonds,  negotiable  m 
form,  payable  at  a  future  day,  intended  for  sale  on  the  market  and 

^  Ante,  §  280  et  seq.,  and  see  postf  '  Ante,  §  278  et  aeg.;  «ii|ira,  fSH 
§  886  et  seq.  note. 
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issued  pursuant  to  legislative  authority,  are,  notwithstanding  they 
are  under  seal,  clothed  with  all  the  attribiUes  of  commercial  paper, 
pass  by  delivery  or  indorsement,  and  are  not  subject  to  equities 
(where  the  power  to  issue  them  exists)  in  the  hands  of  holders  for 
value  before  due.  Without  notice.  Such  bonds  usually  have  coupons 
attached,  which  partake  of  the  nature  of  the  bond,  are  likewise  negoti- 
able, may  be  detached  and  held  separately  from  the  bond,  and  the 
holder  may  sue  thereon  in  his  own  name,  without  producing  or  being 
interested  in  the  bonds  to  which  they  were  originally  attached.  Such 
securities  are  made  to  raise  money  by  their  sale,  and  this  object  would 
be  defeated  if  they  were  subject  to  equities  (where  the  power  to  issue 
exists)  in  the  hairds  of  bona  fide  holders.  The  propositions  in  this 
section  of  the  text  are  so  well  settled  as  to  be  no  longer  open  to 
question.* 

§  872  (507).  Implied  Power  to  borrow  Money  and  issue  Oommordal 
or  Negotiablo  Paper  considered.  —  Much  conflict  of  opinion  has 
existed  in  the  American  courts  touching  the  implied  power  of  public 
and  municipal  corporations  to  issue  commercial  or  negotiable  instrun 
meniSy  that  is,  instruments  free  from  equities  in  the  hands  of  innocent 
holders  for  value.  In  respect  of  public  or  quasi  corporations,  such 
AS  counties,  &c.,  as  distinguished  from  municipal  corporations 
proper,  the  general  current  of  authority  is  against  the  proposition 
that,  as  ordinarily  organized,  they  possess  any  such  implied  power. 

*  Mercer    County    r.    Hackctt,     1  18  Gratt.    (Va.)    338;    Lynchbui^   v. 

Wall.  (U.  S.)  83,  denying  Diamond  v.  Slaughter,  75  Va.  57;  Durant  v.  Iowa 

Lawrence   County,    37    Pa.    St.    353;  County,  Woolworth  C.  C.  69;  State  r. 

Meyer  v,  Muscatine,   1  Wall.   (U.  S.)  Madison,  7  Wis.  688;  Clark  v,  Janes- 

384;     Gelpcke  v.  Dubuque,   lb.    175;  ville,  10  Wis.  136;  Maddox  v.  Graham, 

Moran    v,    Miami    County,    2    Black  2  Met.  (Ky.)  56;  Kerrv.  Corry,  105Pa. 

(U.  S.),  722;    aapp  v.  Cedar  County,  St.  282;  Ackley  School  District  v.  Hall, 

6  Iowa,  15;  Morris  Canal  Co.  v.  Fisher,  113  U.  S.  135;  New  Providence  v. 
1  Stockt.  Ch.  (N.  J.)  667;  Craic  v.  Halsey,  117  U.  S.  336;  Cripple  Creek 
VickBbuis,31Mis8.216;  Jackson  V.York  v.  Adams,  36  Colo.  320,  327,  quoting 
A  C.  RaiGoadCo.,  48  Me.  147;  Chapin  text;  Oubre  v.  Donaldson  ville,  33  La. 
-0.  Vermont  A  M.  R.  Co.,  8  Gray  (Mass.),  An.  386;  Martin  v.  Caddo  Par.  Police 
675;     Lynde    v.    Winnebago    County  Jury,  32  La.  An.   1022;  in/ra,  §  956. 

ilowa  court-house    bonds),    16   Wall.  Municipal  bonds  payable  to  bearer  are 

U-  S.)  6;   Gould  v.  Steriing,  23  N.  Y.  negotiable    by    delivery.     Gardner   v. 

439;  Gark  v.  Des  Moines,  19  Iowa,  199,  Haney,  86  Ind.  17;  Fair  v.  Lyons,  13 

213,  and  cases  cited;  White  v.  Ver-  Fed.  Rep.  377.     Post,  §  879. 

mont  A  M.  R.  Co.,  21  How.   (U.  S.)  Municipal   corporations   may   plead 

575;  New  York  Bank  v.  New  York  &  the   statute   of   limitations   in    actions 

N.  H.  R.  Co.,  13  N.  Y.  599;  s.  c.  4  against  them  on  their  bonds  payable 

Duer,  480;  Bank  of  Rome  v.  Rome,  19  at  a  fixed  time.     De  Cordova  v.  Gal- 

N.  Y.  20;  Aurora  v.  West,  22  Ind.  88;  veston,  4  Tex.  470.    See  Underbill  v. 

Bartholomew  County  r.  Bright,  18  Ind.  Sonora  Trs.,    17  Cal.    172;    Baker  v, 

^;   Barrett   v.  Schuyler  County  Ct.,  Johnson  Co.,  33  Iowa,  151;  post^  %  1188 

44    Mo.     197;    DeVoss   v.    Richmond,  et  seq. 
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And  the  power  is  not  mcident  to  the  authority  to  make  specified 
expenditures  or  to  make  local  improvements,  but  it  has,  under 
special  circumstances,  been  implied,  where  on  the  whole  such  seems 
to  have  been  the  legislative  intention  and  there  is  nothing  to  rebut 
it,  from  other  powers,  such  as  the  express  power  to  borrow  monej.' 
But  m  view  of  the  more  complex  and  diversified  powers  usually 
conferred  upon  chartered  or  municipal  corporations  proper,  there 
has  been  a  tendency  on  the  part  of  some  courts  to  hold  that  such 
corporations,  as  usually  existing  in  this  country,  have  an  incidental 
or  implied  power  to  issue  commercial  securities.  The  line  of  argu- 
ment is  substantially  this:  Trading  and  commercial  corporations 
have  this  power  as  an  incidental  means  of  effecting  their  objects,  irfiy 
not  municipal  corporations  as  well  ?  Municipal  corporations  are 
clothed  with  large  powers,  which  naturally,  if  not  necessarily,  oblige 
them  to  use  credit  or  to  create  debts ;  therefore,  if  they  may  create 
debts,  they  may  borrow  the  money  to  pay  them ;  and  if  they  may 
borrow  money,  they  have  the  incidental  power  to  do  like  other  bor- 
rowers, namely,  give  a  negotiable  bill,  note,  or  bond  therefor.  The 
whole  argument  is,  in  our  judgment,  unsound.  It  is  true  that  in  this 
country  private  business  corporations  are  usually  considered  to  have 
the  incidental  power  to  borrow  money  or  give  negotiable  paper  as 
an  evidence  of  their  indebtedness,  but  in  England  it  is  held  that 
express  power  is  necessary  to  enable  even  railway  corporations  to 
draw,  indorse,  or  accept  bills  of  exchange.'  But  admit  that  the 
American  doctrine  is  otherwise,'  and  that  it  is  rightly  so,  still  there 
is  no  resemblance  between  private  and  public  or  municipal  corpwa- 
tions  in  this  regiird.  The  latter  are  simply  agencies  of  government 
They  are  not  organized  for  trading,  commercial,  or  business  pu^ 
poses.  They  have,  in  general,  but  one  mode  of  meeting  their  lia- 
bilities, and  that  is  by  taxation,  and  it  is  upon  this  resource  that 
creditors  must  be  taken  to  rely.  For  hundreds  of  years  in  Enghnd 
such  corporations  have  existed,  without  it  ever  being  contended  that 
they  could,   without  express  authority,   issue  commercial  pap^- 

*  Tensas  Par.  Police  Jury  v.  Britten,  '  See  observationfl  of  ByUi,  J.,  ia 
15  Wall.  (U.  S.)  566.  The  ordinary  Bateman  v.  Mid-Wales  Railway  Ob., 
powers  possessed  by  counties,  as  Law  Rep.  1  C.  P.  510. 
agencies  of  the  State  in  the  adminis-  *  Stratton  v.  Allen,  16  N.  J.  Ea.  3S9; 
t ration  of  public  affairs,  do  not  give  McCullough  v.  Moss,  5  Denio  (N.  Y.}» 
the  incidental  authority  to  issue  nego-  567;  Straus  v.  Eagle  Ins.  Co.,  5  Ol*> 
liable  bonds  and  coupons.  See  Lynde  St.  59;  2  Kent's  Com.  229;  1  Vboob^ 
r.  Winnebago  County,  16  Wall.  (U.S.)  6.   Notes    and    Bills,    165;     Desmond  t. 

Distinction  between  public  and  Jefferson,  19  Fed.  Rep.  4^,  holdin; 
municipal  corporations,  in  the  sense  tliat  a  power  to  purchase  property — 
referred  to  in  the  text,  see  ante,  §§  34,  as  a  fifre-engine  —  implies  power  to 
02,  97,  109.  issue  negotiable  bonds  for  the  purpoie. 
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Private  corporations  are  much  more  vigilant  and  watchful  of  their 
bterests  than  it  is  possible  for  public  or  municipal  corporations  to 
be.  The  frauds  which  unscrupulous  officers  will  be  enabled  success- 
fully to  practise,  if  an  implied  and  unguarded  power  to  issue  negoti- 
able securities  is  recognized,  and  which  the  corporation  or  the  citizen 
will  be  helpless  to  prevent,  is  a  strong  argument  against  the  judicial 
establishment  of  any  such  power.  And  the  argument  is  unanswer- 
able, when  it  is  remembered  that  in  ascertaining  the  extent  of  corpo- 
rate powers  such  as  the  one  now  under  consideration,  there  is  no  rule 
of  safety  but  the  rule  of  strict  construction ;  *  and  that  such  an  im- 
plied power  is  not  necessary,  however  convenient-it  may  be  at  times, 
to  enable  the  corporation  to  exercise  its  ordinary  and  usual  express 
powers,  or  to  carry  into  effect  the  purposes  for  which  the  corporation 
is  created. 

§  873.  Incidontal  Power  to  give  Acknowledgment  of  Debt.  —  An 
examination  of  the  cases  seems  to  show  that  the  proposition  that  there 
is  an  implied  power  on  the  part  of  municipal  corporations  to  issue 
negotiable  securities  was  first  made  as  an  incident  to  the  power  of 
municipal  corporations  to  incur  debt  and  to  give  evidences  of  indebt- 
edness. It  is  the  generally  accepted  doctrine  that,  when  a  municipal 
corporation  has  the  power  to  contract  a  debt,  such  power  carries 
with  it,  by  implication  where  there  is  nothing  to  rebut  it,  the  right 
to  give  an  appropriate  acknowledgment  of  the  debt  and  to  agree  with 
the  creditor  as  to  the  time  and  mode  of  payment;  and  it  has  been 
frequently  declared  that,  in  the  absence  of  any  statutory  provision, 
there  is  no  rule  of  law  limiting  the  extent  of  the  credit.  From  this 
broad  general  principle  it  has  been  laid  down  that  where  a  municipal 
corporation  has  lawfully  contracted  a  debt,  and  especially  where  it 
is  expressly  authorized  to  borrow  money,  it  has  the  implied  power, 
unless  restricted  by  its  charter  or  by  statute,  to  evidence  the  same  by 
an  appropriate  written  acknowledgment.^    The  power  to  incur  debt, 

»  Ante,  J§  131,  238,  239.  Slack  v.  MaysviUe  &  L.  R.  Co.,  13  B. 

*  Tensas  Par.  Police  Jury  v.  Britton,  Mon.  (Ky.)  1,  20;   Municipality  No.  1 

15  Wall.  (U.  S.)  566;    Merrill  r.  Mon-  v.  McDonough,  2  Rob.  (La.)  244,  250; 

ticeUo,  138  U.  S.  673,  687,  691 :   Allen  Kelley  v.  Brooklyn,  4  Hill  (N.  Y.),  263; 

9.  Intendant  of  Lafayette,  89  Ala.  641;  Ketchum  v.   Buffalo,    14   N.   Y.   356 

Galena  v.  Corwith,  48  111.  423;    Rich-  (market-house    bonds    given    on    25 

mond  V.  McGirr,  78    Ind.  192;   Rush-  years*  time   held  valid);     Douglass  v. 

villeOasCo.  17.  Rushville,  121  Ind.206;  Vireinia  City,  5  Nev.  147;    Bank  of 

dark  V.   Des   Moines,    19  Iowa,   199;  ChiBicothe    v.    Chillicothe,    7    Ohio, 

Witter  r.  Polk  Coimty  Sup.,  112  Iowa,  Part  ii,  31;    Commonwealth  v.  Pitts- 

380;  Wyandotte  v.  Zeitz,  21  Kan.  649;  burgh,  34  Pa.  St.  496;  Commonwealth 

Burrton  v.  Harvey  County  Sav.  Bank,  v.   Pittsburgh,   41    Pa.   St.   278,   284; 

28  Kan.    390;    Buffalo   School    Fum.  Williamsport    v.    Commonwealth,    84 

Co.  V.  School  District,  7  Kan.  App.  796;  Pa.  St.  487;    Conunonwealth  v.  Pitts- 
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to  agree  with  the  creditor  as  to  the  time  and  mode  of  payment,  and 
to  give  an  appropriate  evidence  of  the  existence  of  the  debt,  naturally 
led  to  discussion  and  controversy  as  to  the  form  of  acknowledgment 
An  acknowledgment  for  the  debt  may  take  various  forms;   it  may 
be  a  warrant  on  the  treasury;  a  promissory  note;  a  single  bond 
for  the  payment  of  the   particular  debt;   or  an  issue  of  bonds 
intended  to  have  the  characteristics  of  negotiable  paper.    The  right 
to  give  to  the  evidence  of  indebtedness  the  characteristics  of  negoti- 
ability was  claimed  as  an  incident  to  the  right  to  contract  the  debt, 
to  fix  the  term  of  credit,  and  to  give  an  evidence  of  indebtedness. 
But  in  cases  which  recognize  the  existence  of  the  principle  that  a 
municipal  corporation  may  give  an  appropriate  evidence  of  indebted- 
ness for  a  debt  lawfully  incurred,  it  has  been  pointed  out  that  a  power 
to  contract  to  'pay  a  person  a  sum  of  money  at  the  end  of  a  year  for 
doing  certain  work,  and  the  power  to  borrow  from  another  upon  a 
credit  of  a  year  for  the  purpose  of  paying  for  such  work,  might  seem 
.at  first  view  to  be  substantially  identical;   the  amount  is  the  same 
and  the  time  of  payment  the  same;   the  creditor  only  is  different 
But  the  materixd  difference  between  the  two  powers  is  that  when  the 
power  of  the  municipal  corporation  to  use  its  credit  is  limited  to  con- 
tracting directly  for  the  accomplishment  of  the  object  authorized 
by  law,  then  the  avails  or  consideration  of  the  debt  cannot  be  diverted 
to  any  illegitimate  purpose,  whilst  if  the  money  is  borrowed  the  cor- 
poration will  be  liable  to  repay  it,  although  no  part  of  the  money 
may  have  been  applied  to  the  object  for  which  it  was  obtained.^    A 

burgh,  88  Pa.  66,  84 ;   Clarke  v.  School    bond    for   that    amount,    payable   in 
District,  3  R.  I.  199;   Adams  v.  Mem-  twenty-five  years,  with  hall-yestriy  in- 
phis  &  M.  R.  Co.,  2  Coldw.   (Tenn.)   terest  at  the  rate  of  seven  per  cent  per 
645.     See  also  and  compare  Bateman  annum.     That  Austin,   on   the  same 
V.  Mid-Wales  R.  Co.,  L.  R.  1  C.  P.  510.   day,  conveyed  the  lots  to  the  city  for 
*  Ketchum  v.  Buffalo,  14  N.  Y.  356.   the  consideration  of  $35,000,  and  that 
In  this  case  the  city  of   Buffalo  had   on  the   day  following  the  city  gave 
charter  power  "to  establish  and  regu-  Austin  its  bond,  as  fouows: 
late  marKets."    The  Court  of  Appeals,        "Issued  pursuant  to  a  resolution  of 
as  well  as  the  lower  courts,  held  that  the  common  council  of  the  said  city: 
this  gave  the  city  the  power  to  pur-  ^  rk^^^w^    k« 

chase     market     grounds,     and     they  Buffalo,  December  27,  1853^ — ^ 

further  held  that  there  being  nothing   "$35,000.00. 

in  the  charter  or  general  laws  of  the  '  "Be  it  Known,  that  the  (Sty  CV 
State  forbidding  the  purchase  to  be  Buffalo  owes  to  the  bearer  the  surn^  of 
made  on  credit,  the  city  had  power  to  thirty-five  thousand  dollars,  beanxig 
make  the  purchase  on  credit.  The  interest  at  the  rate  of  seven  per  cent 
opinion  thus  stat<?s  the  facts  of  the  per  annum,  payable  semi-annualijTy,  ^ 
case:  "The  complaint  then  states  that  the  comptroller  s  office  in  the  said  city, 
on  the  26th  of  December,  1853,  the  and  the  principal  reimbursable  at  w 
common  council  of  Buffalo  passed  a  same  place  on  the  27th  of  Deceiiit>*^' 
resolution   accepting  an   offer  of  the    1878. 

<lefendant,  Austin,  to  sell  the  city  two  "In  testimony  whereof,  I,  ^ 

lot^  for  market  grounds,  at  the  price  of  undersigned,  mayor  of  the  ^*>' 

$.35,000,  and  take  from  the  city  its  of  Buffalo,  have,  pursuant  io  a 
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distinction  has  been  drawn  in  the  cases  cited  between  the  pov^er  to 

contract  a  debt  or  even  to  borrow  money  and  to  give  a  suitable  ac- 

resolution  of  the  common  coun-  Greneral   v.   Life   and    Fire   Insurance 

cU  of  said  city,  passed  the  26th  Company,  9  Paige  (N.  Y.),  470;    Mc- 

[ufl.]  day  of  December,  1853,  hereto  Cullough  v.   Moss,    5   Denio   (N.   Y.), 

subscribed  my  name  and  allixed  567.    .  .  .    But  it  is  useless  to  multiply 

the  seal  of  the  said  city,  the  day  arguments     upon    this     point.       1  he 

and  year  above  mentioned.  power  of   a   corporation   to   contract 

•'[Signed]  Eli  CJook,  Mayor,  upon  its  credit  cannot  reasonably  be 

''[Countersigned]  M.  Cadwallader,  denied;    and  if  it  may  do  so  at  all. 

Comptroller.*'  there  is,  I  think,  no  rule  of  law  which 

limits  the  length  of  such  credit.  If  a 
The  suit  was  one  brought  by  tax-  corporation  may  make  an  executoiy 
payers,  making  the  city  and  Austin,  contract  for  property  or  services,  it 
the  vendor  of  the  lancl,  parties,  and  must,  of  necessity,  have  power  to 
praying  a  decree  that  the  city  liad  no  agree  upon  the  mode  and  terms  of  pay- 
right  to  make  the  purchase  or  execute  ment;  and  to  say  that  it  cannot  also 
the  obligation,  and  that  the  convey-  agree  as  to  the  time  of  payment  b  to 
ance  from  Austin  be  declared  null  and  make  a  distinction  which  rests  upon 
void,  and  that  the  bond  be  surrendered  no  sound  principle,  and  is  not  war- 
for  cancellation,  and  the  city  be  per-  ranted  by  any  authority, 
petually  enjoined  from  levying  any  tax  **If,  tnen,  the  city  of  Buffalo  had 
or  assessment  on  the  taxable  property  power,  under  its  charter,  to  purchase 
of  the  city  for  payment  of  the  bond  or  ground  for  a  market^  it  had  authority, 
interest  thereon.  No  question  as  to  so  far  as  the  charter  is  concerned,  to  do 
bona  fide  holders  existed.  so  upon  a  credit  to  wliich  there  was  no 
The  lower  court,  and  the  Supreme  limit  but  its  own  discretion,  and  the 
Court  at  general  term,  and  the  Court  right  to  give  the  single  bill  in  question 
of  Appeals  all  concurred  in  deciding,  would  follow  as  a  necessary  conse- 
as  stated  in  the  head-note,  that:  quence.  Power  to  contract  the  debt 
**The  city  of  Buffalo  has  power,  uiider  must  carry  with  it  power  to  give  a 
the  provision  in  its  charter  authorizing  suitable  acknowledgment  of  the  in- 
it  'to  establish  and  regulate  markets,'  debtedness,  in  the  form  either  of  a 
to  purchase  market  grounds ;  and  there  promissory  note  or  a  single  bill.  I  can 
is  nothing  in  its  charter  or  in  the  gen-  conceive  no  well-grounded  rule  which 
eral  law  of  the  State  forbidding  the  would  concede  one  of  these  powers 
purchase  to  be  made  on  credit.     Ac-  and  deny  the  other,  and  no  such  dis- 


market  site  for  the  sum  of  $35,000,  and  ceded  that  the  city  had  power  to  pur- 
^ve  its  bond  for  that  amount  payable  chase  ground  for  a  public  market.  If 
in  twenty-five  years,  with  semi-annual  so,  there  b  nothing  in  the  charter  or 
interest;  Held,  that  the  bond  was  general  law  of  the  State  forbidding  the 
binding  on  the  city."  purchase  to  be  made  on  credit.  It  has 
In  the  opinion  of  Setden^  J.,  it  b  never  been  doubted  tliat  a  municipal 
said:  "But  admitting  that  the  city  corporation  may  become  a  debtor  for 
had  a  right  to  make  the  purchase,  it  is  property  which  it  b  authorized  to  ac- 
denied  that  it  could  purchase  upon  quire.  Whether  the  credit  be  long  or 
credit  and  execute  the  Dond  given  for  snort  is  not  a  question  of  power,  but  of 
the  purchase  money.  The  power  of  discretion  on  the  part  of  the  corpora- 
corporations  in  general  to  make  con-  tion;  and  the  parties  may  contract  on 
tracts  and  incur  debts  in  the  prosecu-  that  subject  as  they  shall  deem  proper. 
tion  of  their  legitimate  business  would  A  corp)oration  authorized  to  do  an  act 
seem  to  be  firmly  establbhed,  not  only  has,  in  respect  to  it,  the  power  to  make 
by  universal  practice,  but  by  repeated  all  contracts  that  natural  persons  could 
judicial  decision.  Mott  v.  Hicks,  1  make."  See  also  Hubbard  v.  Sadler, 
Cow.  (N.  Y.)  513;  Moss  v.  Oakley,  2  104  N.  Y.  223.  The  only  doubt,  if  any 
Hill  (N.  Y.),  265;  Kellev  v.  Brooldyn,  exists,  as  to  the  decbion  in  the  Ket- 
4  Hill  (N.  v.),  263;  Moss  v.  McCul-  chum  Case^  is  whether  a  mere  general 
lough,  5  Hill  (N.  Y.).  131  :  Attorney-  charter  power,   among  many  others. 
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knowledgment  therefor  and  the  power  to  issue  negotiable  bonds  and 
put  them  on  the  market  as  evidence  of  a  debt  or  loan.  To  con- 
tract a  debt  by  borrowing  or  otherwise  and  to  give  a  bond  or  obliga- 
tion therefor  which  may  circulate  in  the  market  as  a  negotiable 
security  free  from  any  equities  or  defences  that  may  be  set  up  by 
the  maker  of  it  are,  it  is  said,  in  their  nature  and  legal  effect,  different 
transactiotis}  The  result  of  the  decisions  at  the  present  time  is  that 
whibt  the  courts  of  some  States  appear  to  recognize  the  right  to  give 
to  evidences  of  indebtedness  issued  by  municipalities  the  character- 
istics of  commercial  paper  by  virtue  merely  of  an  implied  power 
arising  from  the  power  to  contract  debt  and  to  give  an  appropriate 
evidence  thereof,  the  great  weight  of  authority  is,  as  we  shall  see, 
to  the  effect  that  the  power  of  a  municipal  corporation  to  issue  com- 
mercial paper  is  not  an  ordinary  incident  to  the  exercise  of  the  usual 
corporate  functions,  and  must  be  expressly  or  otherwise  plainly 
conferred  by  legislative  enactment.' 

§  874.  Implied  Power  to  issue  Kegotiablo  SecnritioB;  Dedaioiia  §( 
United  States  Supreme  Oourt.  —  The  modem  tendency  of  decision  is 
well  exemplified  in  the  decisions  of  the  Supreme  Court  of  the  United 
States  on  the  subject  of  the  implied  power  to  issue  negotiable  securi- 
ties. That  court  is  now  committed  to  the  view  that  the  power  to 
borrow  money  or  to  contract  a  loan  does  not  necessarily y  at  least ,  indvdi 
the  implied  power  to  issue,  as  evidence  of  such  loan,  negotiable  bonds 
or  commercial  securities  conferring  upon  bona  fide  holders  immunity 
from  legal  or  equitable  defences,^  but  when  the  question  first  came 
before  it,  it  held  that  a  power  given  in  a  city  charter  to  borrow  money 

''to  establish  and  regulate  markets/'  all  these  are  essentially  UgiMim 
contemplated  an>'thing  more  than  that  powers  which  it  is  the  province  cl  the 
if  the  power  was  exercised  and  market  representatives  of  the  peoj^  assembled 
property  acquired,  it  should  be  paid  in  the  legislature  to  exercise  themaelvBi 
for  out  of  tne  current  taxation  and  or  to  ddegate  to  municipal  or  qiufl- 
current  resources  of  tlie  city.  Such  a  municipal  corporations  to  be  ezerdied 
power  is,  we  think,  much  less  extensive  free  from  every  restriction  not  ex- 
and  very  ditlerent  from  an  express  pressly  imposed  by  the  constitution  d 
power  "to  borrow  money/'  Negotiable  the  State  or  the  malienable  rights  d 
jKiper  is  almost  always  required  and  man." 
issued  for  money  borrowed.  It  seems  to  the  author  that  exnes 

^  Merrill  v.  Monticello,  138  U.  S.  power  **to  borrow  money"  stanoe  or 
673,  referred  to  infra;  Brenham  v.  may  stand  in  a  different  category  tf  to 
German  Arnericran  Bank,  144  U.  S.  173,  its  extent  and  implications.  fitNO  the 
referred  to  in-lni.  ordinary  power  to  mcur  debt  in  theex- 

^  In  Seward  County  (Kan.)  v.  iEtna  ercise  oi  the  usual  municipal  funrtioi* 
Life  Ins.  Co.,  90  Fed.  Kep.  222,  San-  See  infra,  {  874. 
born,  C.  J.,  siiys:  **The  fyower  to  borrow  !  See  ante,  §§  278-296,  where  tta 
money,  to  incur  indebtedness,  to  make  subject  of  the  genend  nature  and  ei- 
contnicts,  to  i.ssue  bonds  on  behalf  of  tent  of  the  power  to  bonow  moo^' 
the  people  of  the  State,  or  on  behalf  of  treated. 
any    political    subdivision    thereof,  — 
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for  any  public  purpose  conferred  upon  a  city  the  power  to  issue 
negotiable  bonds  to  rabe  the  money. ^    In  the  cases  which  immedi- 

^  In  Rogers  v,  Burlington,  3  Wall,  money  was  borrowed  but  the  bonds  of 

(U.  S.)  654,  it  was  held  that  statutory  the  city  were  loaned;  and  that  borrow- 

power  granted  to  the  city  of  Burling-  ing  money  and  loamne  credit  were  not 

ton,  Iowa,  **to  borrow  money  for  any  convertible  terms.    This  case  was  fol- 

public  purpose ''  gave  authority  to  the  lowed  in  Mitchell  v.  Burlin^n,  4  Wall. 

:uty  to  borrow  money  to  aid  a  railroad  (U.  S.)  270.     These  decisions  are  ex- 

u)mpany  in  building  a  road  for  public  pressly   overruled,    on  this   point,   in 

travel  and  transportation;    and  that,  Brenham  v.  German  American  Bank, 

18  a  means  of  borrowing  money  to  ac-  144  U.  S.  173. 

xunpUsh  such  ptLrpose,  the  city  might  The  power  ''to  borrow  money  for 
i$gue  il8  bonds  to  be  sold  by  the  railroad  any  puolic  purpose "  ought  not,  we 
30mpany  to  raise  the  money.  Bonds  think,  ever  to  have  been  held  to  axi- 
were  issued  and  delivered  to  the  com-  thoiize  the  city  to  borrow  money  to 
[>any.  They  were  coupon  bonds  in  the  aid  a  railway  company,  and  to  that  ex- 
usual  form,  and  were  secured  by  first-  tent  the  case  of  Kogers  v.  Burlington, 
nortgage  bonds  of  the  company.  Suit  3  Wall.  (U.  S.)  654,  is  clearly  over- 
waa  brought  by  a  bona  fide  holder  for  ruled,  but  we  do  not  understand  the 
ralue  to  recover  against  the  city  on  Supreme  Court  of  the  United  States 
KNipons,  and  the  case  came  up  on  a  to  have  decided  that  express  power 
iemurrer  to  the  petition.  Tne  de-  "to  borrow  money"  will  not  under  any 
nurrer  was  sustained  by  the  Circuit  circumstances  include  the  right  to  issue 
Court  and  judgment  rendered  for  the  bonds  negotiable  in  form.  Other  legis- 
Bity;  but  the  Supreme  Court  reversed  lative  provisions  and  the  circumstances 
that  judgment.  As  to  the  power  to  may  negative  such  right  as  in  the  Bren- 
iasue  n^otiable  bonds  it  was  said :  ham  CasCf  infra.  On  the  other  hand 
"Gcmimon  experience  shows  that  the  the  other  legislative  provisions  and  cir- 
tfsttinj^  o/ boncM  b^r  a  municipal  corpora-  cumstances  may  be  such  as  clearly  to 
tion  as  material  aid  in  the  construction  show  that  the  power  may  exist  by  im- 
di  a  railroad  is  merely  a  customary  and  plication  from  the  powers  granted,  the 
ymvenient  mode  of  borrowing  rnoney  to  object  to  be  attained,  and  the  usual 
ftcoomplish  the  object;  ana  it  cannot  method  pursued  in  such  cases.  No 
Qoake  any  difference,  so  far  as  respects  universal  rule  can,  we  think,  be  laid 
the  present  question,  whether  the  bonds  down.  Each  case  must  be  decided  on 
18  issued  by  the  defendants  were  sold  in  its  own  exact  circumstances,  the  ulti- 
the  market  by  their  officers  or  were  first  mate  object  being  to  ascertain  the  leg- 
ielivered  to  the  company  and  were  by  islative  intention. 
\h&T  agents  sold  for  the  same  purpose.  Express  authority  to  a  city  to  sub- 
.  .  .  Technically  speaking,  it  may  be  scribe  for  stock,  to  be  paid  for  by  "cer- 
»id  that  the  transaction,  as  between  tificates  of  loan,"  authorizes  it  to  issue 
the  company  and  the  defendants,  was,  negotiable  bonds  with  coupons  at- 
in  form,  a  contract  of  lending;  but  as  tached,  such  "certificates  of  loan"  and 
between  the  defendants  and  the  per-  "bonds''  being  considered  identical. 
ions  who  purchased  the  bonds  in  the  Amey  v.  Allegheny  City,  24  How. 
luaket,  it  was  undeniably  a  contract  (U.  S.)  364.  Power  by  public  corpora- 
3f  borrowing  money;  and  the  same  re-  tions  to  issue  negotiable  bonds  may  be 
naric  applies  to  the  transaction  in  its  inferred  from  the  power  to  subscribe 
practical  and  legal  effect  upon  all  sub-  for  stock  in  railroad  companies  and  to 
lequent  holders  of  the  securities  who  make  payment  for  it  in  bonds.  Curtis 
bave  since  become  such  for  value  and  v.  Butler  County,  24  How.  (U.  S.)  435; 
in  the  usual  course  of  business."  Jus-  Bushnell  v.  Beloit,  10  Wis.  195.  Ex- 
tioe  Field  delivered  a  dissenting  opinion  press  legislative  authority  to  a  city  to 
in  which  Chief  Justice  Chase  and  Jus-  subscribe  for  stock  in  a  railroad  "as 
tices  Orier  and  MUUr  concurred,  and  fully  as  any  individual  **  authorizes  the 
which  said,  as  to  the  authority  of  the  issue  by  the  city  of  negotiable  bonds  in 
dty  to  issue  the  bonds,  that  there  was  payment  therefor.  Seybert  v,  Pitts- 
no  such  authority  either  in  the  charter  burgh,  1  Wall.  (U.  S.)  272,  approving 
of  the  city  or  in  any  other  legislation  Commonwealth  v.  Same,  41  Pa.  St. 
oC  the  State ;  that  the  authoritv  con-  278. 
lened  was  to  borrow  money;   that  no 


1332  MUNICIPAL   CORPORATIONS  §  874 

ately  followed  this  decision,  the  Supreme  Court  modified  or  limited 
these  views.  Thus  it  held  *  that  the  trustees  or  representative  officers 
of  a  parish,  county,  or  other  such  local  jurisdiction,  invested  with 
the  usual  powers  of  administration  in  specific  matters,  and  the  power 
of  levying  taxes  to  defray  the  necessary  expenditures  of  the  jurisdic- 
tion, had  no  implied  authority  to  issue  negotiable  securities  payable 
in  the  future  of  such  a  character  as  to  be  unimpeachable  in  the  hands 
of  bona  fide  holders  for  the  purpose  of  raising  money  or  funding  a 
previous  indebtedness.  In  the  opinion  of  the  court  it  is  stated  that 
the  police  jury  of  a  parish  of  Louisiana,  which  issued  the  negotiable 
bonds  in  question  in  that  case,  had  no  express  authority  to  issue 
them ;  that  the  power  could  not  be  implied  from  the  ordinary  powers 
of  local  administration  and  police,  which  were  conferred  upon  the 
boards  and  trustees  of  political  dbtricts;  that  it  was  one  thing  for 
county  and  parish  trustees  to  have  the  power  to  incur  obligations 
for  work  actually  done  in  behalf  of  the  county  or  parish  atid  to  give 
proper  vouchers  therefor,  and  a  totally  diflferent  thing  to  have  the 
power  of  issuing  unimpeachable  paper  obligations,  which  mi^t  be 
multiplied  to  an  indefinite  extent ;  and  that  although  the  authority 
of  such  bodies  to  issue  negotiable  paper  might  be  implied  in  some 
cases  from  other  and  express  powers  granted,  those  implicatioos 
should  not  be  extended  beyond  the  fair  inferences  to  be  gathered 
from  the  circumstances  of  each  case.  In  the  next  case  in  whidi  the 
court  had  occasion  to  consider  the  question,'  it  held  that  the  power 
to  issue  commercial  paper  uns  foreign  to  the  objects  of  the  creatkn 
of  the  political  divisions  of  counties  and  townships  and  was  not  to 
be  conceded  to  such  organizations  unless  by  virtue  of  express  legis- 
lation, or  by  very  strong  impUcation  from  such  legislation ;  and  that 
the  power  conferred  by  the  statutes  of  Tennessee  upon  a  county  to  erect 
a  court-house,  jail,  and  other  necessary  county  buildings,  did  not 
authorize  the  issue  of  commercial  paper  as  evidence  of,  or  securi^ 
for,  a  debt  contracted  for  the  construction  of  such  a  building.  Thcw» 
after,  the  court  further  held  ^  that  a  grant  to  a  municipal  corpontioD 
of  power  to  appropriate  moneys  in  aid  of  the  construction  of  a  rail- 
road, accompanied  by  a  provision  directing  the  levy  and  coUectioo 
of  taxes  to  meet  such  appropriation,  and  prescribing  no  other  mode 
of  payment,  did  not  authorize  the  issuing  of  negotiable  bonds  m 
payment  of  such  appropriation.    Subsequent  decisions  ^  held  diat 

*  Tensas  Par.  Police  Jury  v.  Britten,        •  Concord  v.  'Rchlnmm,  121  U.  S. 
15  Wall.  (U.  S.)  566.  165. 

*  Claiborne  County  v.  Bnx)ks,  111        *  KeDey  v,  Milan,   127  U.  S.  130; 
V.  S.  400.  Norton  v,  Dyenbuxg,  127  U.  3.  !«. 
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the  power  granted  to  a  municipal  corporation  to  become  a  stockholder 
in  a  railroad  company  did  not  carry  with  it  the  power  to  isstie  negoti^ 
able  bonds  in  payment  of  the  subscription,  unless  the  latter  power 
was  expressly,  or  by  necessary  implication,  conferred  by  the  statute; 
and  ^  that  a  municipality  has  no  power  to  issue  its  bonds  in  aid  of 
a  railroad  except  by  legislative  permission.  In  the  next  case^  the 
court  held  that  the  power  conferred  by  a  statute  on  a  municipal  cor- 
poration to  subscribe  for  the  stock  of  a  railroad  company  did  not 
include  the  power  to  issue  negotiable  bonds  representing  a  debt,  in 
order  to  pay  for  that  subscription ;  and  it  was  said  that  that  rule  was 
well  settled.  In  the  opinion  of  the  court  (delivered  by  Mr.  Justice 
Field) f  the  court  said,  "The  inability  of  municipal  corporations  to 
issue  negotiable  paper  for  their  indebtedness,  however  incurred, 
unless  authority  for  that  purpose  is  expressly  given  or  necessarily 
implied  for  the  execution  of  other  express  powers,  has  been  affirmed 
in  repeated  decisions  of  this  court." '  Thereafter,  in  the  course  of 
the  opinion  it  was  said  that  implied  power  of  a  municipal  corpora- 
tion to  borrow  money  to  enable  it  to  execute  the  powers  expressly 
conferred  upon  it  by  law,  if  existing  at  all,  did  not  authorize  it  to 
create  and  issue  negotiable  securities  to  be  sold  in  the  market  and 
to  be  taken  by  the  purchaser  freed  from  the  equities  that  might  be 
set  up  by  the  maker;  and  that  to  borrow  money,  and  to  give  a  bond 
or  obligation  therefor,  which  might  circulate  in  the  market  as  a 
negotiable  security,  freed  from  any  equities  that  might  be  set  up  by 
the  maker  of  it,  were  essetitiaUy  differeni  transactions  in  their  naiure 
and  legal  effect,*^     Still  more  recently  the  Supreme  Court  of  the 

^  Young  V.  Clarendon  Township,  132  chaser  for  value.    The  court  held  the 

U.  S.  340.  bonds    to    be    void.      The    opinion, 

'  Hill  v.  Memphis,  134  U.  S.  198.  Lamar,  J.,  admits  that  if  the  town  had 

•  Citing  Tensas  Par.  Police  Jury  v.  borrowed  the  money  to  pay  the  old 
Britton,  15  Wall.  (U.  S.)  566;  Claiborne  bonds  and  issued  the  refundmg  bonds 
County  V.  Brooks,  111  U.  S.  400;  Kelley  to  evidence  the  obligation,  such  bonds 
9,  liiian,  127  U.  S.  139;  Young  v,  would  have  been  valid  (p.  687);  but 
Clarendon  Township,  132  U.  S.  340.  the  opinion  seems  to  base  its  conclu- 

•  Merrill  v,  Monticello,  138  U.  S.  673.  sion  that  the  refunding  bonds  were  void 
In  this  case  it  appeared  that  towns  upon  the  ground  that  what  was  done 
in  Indiana  had  express  power  ''to  6or-  was  not  a  ''borrowing"  of  money,  but 
row  money  or  incur  any  debt"  on  certain  was  the  "issue  for  sale  in  open  market 
conditions.  The  town  of  Monticello  of  bonds  as  commercial  securities  with 
owed  a  valid  debt  evidenced  bv  bonds  immunity  in  the  hands  of  a  bona  fide 
which  had  matured,  and  on  which  the  holder  for  value  from  equitable  de- 
town  was  liable  to  be  sued  and  to  have  fences,"  which  the  opinion  holds  to  be 
judgment  go  against  it.  To  pay  this  essentially  different  transactions.  But 
debt  the  town  issued  ten-year  refund-  qucere  on  this  point.  Why  was  not 
ing  bonds  negotiable  in  form,  placed  what  was  done  a  "borrowing"?  It  is 
them  with  an  agent  to  sell,  who  sold  a  usual  mode  of  municipal  borrowing 
them  and  absconded  with  the  pro-  to  offer  its  securities  for  sale  in  the 
ceeds.  The  action  was  upon  these  re-  market.  What  better  mode  could  the 
funding  bonds  by  a  good  faith  pui^  town  have  adopted  under  the  circum- 
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United  States  had  occasion  to  consider  the  validity  of  bonds 
aileg^  to  liave  been  made  under  the  provisions  of  a  charter  of  a 
city  having  very  limited  powers  of  taxation  "that  the  city  councfl 
shall  have  the  power  and  authority  to  borrow  for  general  purposes 
not  exceeding  fifteen  thousand  dollars  on  the  credit  of  the  city." 
Pursuant  to  ordinance,  negotiable  bonds,  payable  to  bearer,  were 
made  and  issued.  An  action  was  begun  upon  the  coupons  attached 
to  the  bonds,  and  was  contested  by  the  city  on  the  ground  that  the 
city,  although  it  had  the  power  to  borrow  money,  had  not  the  power 
to  issue  negotiable  bonds  therefor,  and  that  they  were  void  for  all 
purposes,  and  in  the  hands  of  all  persons.  The  court  declared  that 
it  was  clear  that  in  exercising  its  power  to  borrow  on  its  credit,  for 
general  purposes,  the  city  could  give  to  the  lender,  as  a  vouchor  for 
the  repayment  of  the  money,  evidence  of  indebtedness,  in  the  shape 
of  non-negotiable  paper ;  but  that  did  not  cover  the  right  to  issue 
negotiable  paper  or  bonds,  unimpeachable  in  the  hands  of  a  bona 
fide  holder.  The  power  to  borrow  would  not  be  nugatory  when  un- 
accompanied by  the  power  to  issue  n^odable  bonds  therefor.  The 
confining  of  the  power  in  the  case  before  the  court  to  a  borrowing 
of  money  for  general  purposes  on  the  credit  of  the  city,  would  limit 
it  to  the  power  to  borrow  money  for  ordinary  governmental  pu^ 
poses,  such  as  are  generally  carried  out  with  revenues  derived  from 
taxation ;  and  the  presumption  is  that  the  limited  grant  of  the  power 
in  the  charter  was  intended  to  confer  the  right  to  borrow  money  in 
anticipation  of  the  receipt  of  revenue  taxes,  and  not  to  plunge  the 
corporation  into  a  debt  on  which  interest  must  be  paid  at  a  high 
rate  for  a  term  of  years.  It  is  easy  for  the  legislature  to  confer  upon 
a  municipality,  when  it  is  constitutional  to  do  so,  the  power  to  issue 

stances  of  this  case?  Was  it  to  sit  still,  borrow  money  or  incur  any  debt"  ^ 
be  sued,  and  have  judgment  go  against  not  include  the  power  to  borrow  fortbe 
it,  to  be  enforced  by  taxation  for  the  purpose  of  refunding  the  old  boiidi» 
whole  debt  at  once?  One  portion  of  and  hence  quoad  the  case  before  the 
the  opinion  seems  to  rest  the  judgment  court  there  was  not  even  power  to  bn^ 
of  the  court  that  the  refunding  bonds  row  money,  and  consequently  no  im- 
were  void,  not  for  w^ant  of  considera-  plied  power  as  incident  to  the  power  to 
lion,  but  because  although  power  "to  borrow  to  issue  the  n^eotiaole  toi- 
borro  w  money"  was  conferrea  there  was  year  refunding  bonds.  The  town  hid 
no  "express  power  to  issue  negotiable  express  power  "to  borrow  money"  for 
bonds  as  evidence  of  such  loan  and  no  im-  purposes  not  spiecified,  and  whitevcr 
plied  power  because  the  existence  of  it  may  be  the  limitations  on  BUchapoWt 
IS  not  necessary  to  carry  out  any  of  w^hy  should  it  not  include  the  power 
the  purposes  of  the  municipahty"  to  oorrow  money  to  pay  the  matiind 
(p.  G92).  Three  judges  did  not  sit,  and  valid  outstanding  bonds  of  the  tovB? 
the  exact  pround  of  the  court's  judg-  This  is  a  very  different  thing  from  !»• 
ment  against  the  validity  of  the  re-  ognizing  that  the  borrowing  poirer  ex- 
funding  bonds  is  not  very  clear.  Per-  tended  to  selling  its  securities  to  pS 
haps  it  may  be  tliat  the  court  was  of  the  current  expenses  of  the  town. 
opinion  tliat  the  express  power  "to 
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negotiable  bonds;  and  under  the  well-settled  rule  that  doubt  as  to 
the  existence  of  such  power  ought  to  he  determined  against  its  exist- 
ence, it  ought  not  in  the  case  before  the  court  to  be  held  to  exist  as 
an  incident  to  a  simple  power  to  borrow  money  for  general  purposes. 
The  court  in  its  opinion  reviewed  the  previous  cases,  and  held  that 
there  was  no  authority  to  issue  negotiable  bonds;  and  even  a  bona 
fide  holder  could  not  recover  upon  them  or  their  coupons.* 

*  Brenham    v.    German    American  614;    Coflan  v.  Indianapolis,  59  Fed. 

Bank,  144  U.  S.  173.     In  the  opinion  Rep.  221,  227;   Lehman  v.  San  Diego, 

of  the  court  in  this  case  Justice  blotch-  83  Fed.  Rep.  669 ;  Oquawka  v.  Graves, 

ford  referred  to  §§  507  and  507a  of  the  82  Fed.  Rep.  568;  German  Ins.  CJo.  v. 

4th  edition  of  this  work  (§§  872,  878,  Manning,  95  Fed.  Rep.  597,  overruling 

of  this  edition)  in  support  of  the  prop-  78  Fed.  Rep.  900;    Watson  v.  Huron, 

osition    that    the    power    to    borrow  97  Fed.  Rep.  449;  Giiman  v.  Femaid, 

money,  unaccompanied  by  the  power  141    Fed.    Rep.   941,   942.     See   also 

to  issue  negotiable  bonds,  would  not  Bangor  Sav.   Bank  v.   Stillwater,   46 

have    been    nugatory.      A    dissenting  Fed.  Rep.  899;    Hopper  v.  Covington, 

opinion  was  read  by  Justice  Harlariy  in  8  Fed.  Kep.  777,  anNl  118  U.  S.  148. 

mdeh  Justices  Brewer  and  Brown  con-  See  anUf  §  287. 

Gurred.  In  the  dissenting  opinion,  Brenham  Case  commented  on:  In  re- 
Justice  Harlan  referred  to  the  views  of  spect  of  the  BrenhamCaae  the  author, 
the  author  of  this  work  as  expressed  in  in  view  of  its  great  importance,  ven- 
§§  507  and  507a  (4th  edition)  de-  tures  to  observe  that  it  has  sometimes, 
scribing  as  unsound  and  dangerous  the  as  he  thinks,  mistakenlv  been  sup- 
doctrine  ''that  a  public  or  municipal  posed  to  lay  down  the  doctrine  that 
corporation  possessing  the  implied  express  power  to  a  municipal  corpora- 
pother  to  borrow  money  for  its  ordinary  tion  to  borrow  money,  without  more, 
purposes,  and  as  incidental  thereto,  the  will  not  under  any  circumstances  au- 
power  to  issue  commercial  securities,  thorize  the  issue  of  bonds  in  negotiable 
that  is,  paper  which  cuts  off  defences  form,  and  that  if  bonds  are  so  issued 
when  it  is  m  the  hands  of  a  holder  for  they  are  void,  even  in  the  hands  of 
value  acquired  before  it  is  due'';  and  bona  fide  holders.  The  decision  of  the 
ezpressea  approval  of  the  views  laid  majority  of  the  court  in  that  case  as- 
down  by  the  author  in  the  4th  edition  serts  no  such  general  or  universal  doc- 
<rf  this  work,  §  125,  that  **Exjpress  trine.  On  the  contrary,  the  court  care- 
power  to  borrow  rrumey,  perhaps  in  all  fully  confined  its  decision  to  the  facts 
"-'™,   but  especially  if  conferred  to  in  *'the  present  case,"  which  facts  were 


^ect  objects  for  which  large  or  un-  peculiar,  and  as  appears  in  the  report 

usual  sums  are  required,  as,  for  ex-  of  the  case,  are  as  follows:    The  City 

ample,  subscriptions  to  railroads  and  of   Brenham,    chartered    February   4, 

other  public  improvements,  will  ordi-  1873,  had  a  population  of  "over  4000 

naiilv  be  taken,  if  there  be  nothing  in  and  less  than  10,000  inhabitants "  (p. 

the  legislation  to  negative  the  infei^  178).     The  Constitution  of  Texas  of 

enoe,  to  include  the  power  (the  same  as  1876  (art.  xi.  §§  3  to  7),  contained  pro- 

if  conferred  upon  a  corporation  organ-  visions  applicable  to  various  classes  of 

iaed  for  pecuniary  pront)  to  issue  ne-  municipal  corporations.    Section  4  of 

gotiable  paper  with  all  the  incidents  art.  xi.  deals  with  cities  and  towns  hav- 

of  negotiability."  ing,   like   Brenham,   a   population   of 

Brenham  v.  German  American  Bank,  10,000  inhabitants,   or  less.     It  pro- 

144  U.  S.  173,  supra^  is  cited,  approved,  vides   that    they    may    be    chartered 

and  followed  in  Barnum  v.  Okolona,  only  by  general  iaw,  and  that  they  may 

148  U.  S.  393 ;  Atchison  Board  of  Edu-  levy,  assess,  and  collect  an  annual  tax 

csdon  V.  DeKay,  148  U.  S.  591;  Wash-  to  defray  the  current  expenses  of  local 

ington  County  v.  Williams,   111  Fed.  administration,  but  such  tax  shall  n^ever 

Rep.    801,    806;     Coffin    v.    Kearney  exceed  in  any  one  year  one- fourth  of  one 

County  Com'ra,  57  Fed.  Rep.  137,  141 ;  per  cent.  Section  5  o\  art.  xi.  deals  with 

Ashuelot  Nat.  Bank  v.  School  District,  cities  of  more  than  10,000  inhabitants, 

Si  Fed.  Rep.  197,  aff'g  41  Fed.  Rep.  and  gives  lai^er  powers.     Section  3  of 
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§  875.     DecisioxiB  of  State  Oonrta  denjring  Oeneral  Implied  Power  to 
Usue  Negotiable  Bonds.  — The  decisions  of  the  Supreme  Court  of  the 

art.  xi.  applies  to  all  municipal  corpora-  Constitution,  was  complete,  if  that  de- 
tions,  and  is  as  follows:  "No  county,  fence  was  not  cut  off  by  the  negotiable 
city,  or  other  municipal  corp)oration  character  of  the  bonds :  that  is  to  say. 
shall  hereafter  become  a  subscriber  to  the  city,  in  direct  violation  of  tlie  dm- 
the  capital  of  any  private  corporation  stitution,  issued  bonds  to  aid  a  raUroaJ. 
or  association,  or  make  any  apjjropria-  and  concealed  and  misstated  the  farts 
turn  or  donation  to  the  same,  or  in  any-  in  the  ordinance  and  in  tlie  bonds  by 
wise  loan  its  credit;  but  tliis  shall  not  stating  tliat  they  were  issued  for  "gen- 
be  construed  to  in  any  way  affect  any  eral  purposes."  When  the  city  \siue*l 
obligation  heretofore  undertaken  pur-  these  bonds  it  disposed  of  the  same,  as 
suant  to  law."  stated  by  the  court  at  pages  ISl  to  1S2, 

The  charter  conferred  upon  the  city  as  follows:  *'In  the  present  case  it  ap- 
the  following  powers:  '*Art.  iii.  §  2.  pears  that  Mensing  bougtit  from  the 
That  the  city  council  sliall  liave  the  defendant  $5000  of  the  boiuLa  at  9.) 
power  and  authority  to  borrow  for  gen-  cents  on  the  dollar,  and  that  the  other 
eral  purposes  not  exceeding  ($15,000)  $7000  of  the  bonds  were  sold  h}'  the 
fifteen  thousand  dollars  on  the  credit  citv  for  the  same  price,  it  thus  reeei\'iii{ 
of  said  city.  Art.  v-ii.  §  1.  Bonds  of  the  onW  $11, 400  for  $12,000  of  the  bonds, 
corporation  of  the  C^ty  of  Brenham  and  suffering  a  discount  on  them  of 
shall  not  be  subject  to  tax  under  this  $600.  The  city  thus  agreed  to  pay 
act."  Under  these  constitutional  re-  $12,000,  and  interest  thereon,  for 
strictions  and  charter  powers  the  city,  $11,400  borrowed." 
on  June  7,  1879,  passed  an  ordinance  These  bonds  were  afterwards  bou^t 
'Ho  provide  for  the  issue  and  sale  of  by  the  plaintiff,  the  German  .\merican 
$15,000  in  coupon  bonds  of  the  city,  to  Bank,  without  actual  notice  of  any 
borrow  money  for  general  purposes."  facts  other  than  those  disclosed  on  the 
and  under  that  authority  issued  bonds  bonds.  The  majority  of  the  court  (four 
dated  July  31,  1879,  of  various  denomi-  judges  dissenting)  held  that  under  the 
nations,  aggregating  $15,000.  These  foresting  constitutional  and  charter 
bonds  were  entitled ''Bonds for  General  provisions,  the  form  of  ordinance  and 
Purposes,  $15,000."  They  were  pay-  form  of  bond,  the  plaintiff  was  not 
able  to  bearer  twenty  years  after  date,  entitled  to  recover.  The  majority  did 
redeemable  after  ten  years,  bearing  not  undertake  to  lay  down  any  rule  u 
ten  per  cent  interest,  and  with  coupons  applicable  to  any  other  case,  and  con- 
attached.  The  bonds  contained  no  re-  fined  their  opinion  strictly  to  the  case 
cital.  except  that  they  were  authorized  before  them,  and  made  it  turn  upon  the 
by  the  ordinance  of  June  7,  1879.  verv  peculiar  and  limitcKl  charter  povtn 

The  action  was  upon  504  coupons  of  the  city  of  Brenham,  imder  the  Cod- 

of  these  bonds.    The  city  defended  on  stitution  of  the  State  and  the  charter 

the  ground  tliat  the  bonds  were  issued  of  the  city.    This  appears  bv  the  fol- 

without  authority  and  were  void,  set-  lowing  extract  (p.  18!2):    "'the  powr 

ting  up  in  support  of  this  plea  that  to  borrow  the  $11,400  would  not  bait 

$12,000  of  the  ^15,000  bonds  were  is-  been  nugatory  unaccompanied  by  the 

sued  to  aid  a  railroad  company,   in  power  to  issue  ne^tiable  bonds  theif- 

direct  violation  of  ^  3,  art.  xi.  of  the  Conn  lor  [citing  authonties].     The  conjinms 

stitution,  above  quoted,  and  that  $3000  of  the  power  in  the  pretent  caae  to  the 

of  the  bonds  only  were  used  for  proper  borrowing  of  money  for  general  pur- 

city  purposes.    At  p.  182,  the  Supreme  poses  on  the  credit  of  the  city  limits  it 

Court  of  the  Tnited  States  says:    "It  to  the  power  to  borrow  money  foro^ 

appears    by    the    record    that    depot  dinary  governmental  purposes,  audi  v 

grounds  in  and  the  right  of  way  through  are  generally  carried  out  with  lerennn 

the  City  of  Brenham  were  bought  for  derived  from  taxation;    and  the  p«- 

the  Gulf.  Colorado,  and  Santa  Fe  Rail-  sumption  is  that  the  gnmt  of  the  p(ys*f 

road   Company   \Nith   money   realized  was  intended  to  confer  the  lignt  to 

from  the  sale  of  bonds  Issued  under  the  borrow  money  in  anticipation  of  tte 

ordinance  of  June  7,   1879.  and  that  receipt  of  revenue  taxes,  and  not  to 

$3000  of  such  bonds  were  used  by  the  plunge  the  municipal  corporatioo  into 

city  for  fire  department  purposes."  a  debt  on  which  interest  must  be  paiJ 

The  <lcfcnce  to  the  bonds,  under  the  at  the  rate  of  ten    per    centum  pff 
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Dnited  States  on  this  subject  seem  to  be  either  consonant  with,  or 
to  have  had  a  controlling  effect  upon,  the  decisions  of  many  of  the 
States  upon  the  same  subject.  In  Illinois,  for  example,  in  one  of  the 
3arlier  cases,  the  court  used  language  to  the  effect  that  municipal 
x>rporations,  like  any  other  corporation,  had  the  inherent  right  to 
Wiy  its  debts  or  provide  for  their  payment,  —  to  fund  them  if  it 
leemed  that  to  be  the  best  policy,  and  issue  the  necessary  evidences 
hereof,  and  as  a  corollary  it  said  that  a  city  being  in  debt,  which  is 
evidenced  by  scrip  or  by  promissory  notes,  might  change  the  form 
>f  indebtedness  to  interest-bearing  bonds  without  any  express  au- 
hority  in  its  charter.  But  later  decisions  of  the  same  court  have  not 
tdheml  to  these  views,  and  the  court  has  found  it  necessary  to  limit 

Anum,  semi-annually,  for  at  least  ten  indebted  does  not  per  se  confer  au- 

f«ara."  thority  to  issue  renewal  or  refunding 

The  decisive  question  in  the  case  negotiable  bonds.    Oquawka  v.  Graves, 

fas  whether  the  city  had  power  to  82  Fed.  Rep.  568.     In  Bangor  Savings 

■me   bonds   negotiable  in   tne  sense  Bank  v.  Stillwater,  46  Fed.  Rep.  899, 

hat    they  would    cut  off  equities  in  a  case  which  involved  the  power  of  a 

lie  handls  of  bona  fide  holders.     The  city  in  Minnesota  to  issue  a  negotiable 

ity  of    Brenham  being  a  small  mu-  certificate  of  indebtedness,  the  Circuit 

liopality,  and  being  by  the  constitu-  Court    held    that   municipal    corpora^ 

km  expressly  restricted  to  the  levy  of  tions  have  no  power  to  utter  com- 

jk  <^nniml  tax  to  defray  the  current  ex-  mercial    paper  unless   it  is  expressly 

lenses  of  the  local  government  of  not  conferred    upon    them    by    law.    or 

ixoeedinff  one-fourth  of  one  per  cent  a  is    clearly  implied  from    some  other 

rear,  and  the  bonds  containing  no  reci-  power  expressly  given;    and   that  in 

ml  to  estop  the  city,  and  the  bonds  ha V-  the   absence    of   such   statutory    au- 

Dg  been  issued  to  aid  a  railroad  in  direct  thority,    it    cannot    issue    negotiable 

iolation  of  §  3  of  art.  xi.  of  the  Con-  bonds  even  in  payment  for  property 

titution,  the  Supreme  Court,   under  which    it    has    purchased    under    its 

hese  peculiar  circumstances,  held  that  charter  powers. 

he  city  had  no  authority  to  clothe  the  Summarizing  the  effect  of  the  de- 

K>nds  which  it  issued  with  a  negotiable  cisions  of  the  united  States  Supreme 

famracter  in  such  a  sense  that  they  Court  upon  this  question,  it  has  been 

roald  cut  off  equities.  said  that  they  establish  the  following 

It  was  expressly  admitted  in  the  propositions:  Firsts  that  an  express 
Bajority  opimon  tfaiat  the  city  of  Bren-  power  conferred  upon  a  municipal  cor- 
lam  had  the  power  to  issue  bonds,  poration  to  borrow  money  for  corporate 
!lie  only  question  was  whether  it  could  purposes  does  not  in  itself  [necessarily] 
lothe  them  with  a  negotiable  char-  carry  with  it  an  authority  to  issue  ne- 
eter  which  would  cut  off  defences  when  gotiable  securities;  secondf  that  the 
he  bonds  were  in  the  hands  of  a  holder  hitter  power  will  never  be  impUed,  in 
or  value  who  acquired  them  before  favor  of  the  municipal  corporation,  un- 
b^  were  due.  The  court  said  (p.  181):  less  such  implication  is  necessary  to 
'Toat  in  exercising  its  power  to  bor-  prevent  some  express  corp)orate  power 
ow  money  not  exceeding  S  15,000  on  from  becoming  utterly  nugatory;  and 
te  credit,  for  general  purp)oses,  the  city  thirdf  that  in  every  case  where  doubt 
cnild  give  to  the  lender,  as  a  voucher  arises  as  to  the  right  of  the  municipal 
or  the  repayment  of  the  money,  evi-  .corporation  to  execute  negotiable  sc- 
ience of  indebtedness  in  ^  shape  of  cunties  the  doubt  should  be  resolved 
^ton^negaiiabU  paper ,  is  quite  clear;  but  against  the  existence  of  any  such  ri^ht. 
hat  does  not  cover  the  right  to  issue  Ashuelot  Nat.  Bank  v.  School  Dist., 
lecotiable  paper  or  bonds  unimpeach-  56  Fed.  Rep.  197,  afiTg  41  Fed.  Rep. 
me  in  the  hands  of  a  bona  fide  holder."  514. 

The  fact  that  the  municipality  is 
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and  qualify  such  dicta.  It  is  now  the  settled  law  in  this  State  that  as 
municipalities  are  created  for  governmental  purposes,  the  borrowing 
of  money,  the  purchase  of  property  on  long  time,  and  the  giving  of 
commercial  paper,  are  not  inherent  or  even  powers  usually  conferred, 
and  unless  endowed  with  power  in  their  charter  or  other  statutes, 
they  have  not  authority  to  make  and  place  on  the  market  such  paper, 
and  persons  dealing  in  it  must  see  that  the  power  exists.' 

*  Illinois.  In  Galena  v.  Corwith,  48  without  any  express  authority  in  its 
111.  423,  the  city  had  power  to  borrow  charter.  It  is  an  inherent  power  and 
so  much  money  as  it  might  deem  necea-  vital,  without  which  such  oi^ganixations 
sary  and  expedient,  not  exceeding  could  not  live."  In  Hardin  County  r. 
twenty  thousand  dollars  in  any  one  McFarlan,  82  111.  138,  it  is  said  that  the 
year,  and  to  issue  bonds,  &c.,  therefor,  decision  in  Galena  v.  Corwith,  48  III 
In  an  action  upon  two  bonds  made  by  423,  supra j  was  rendered  upon  the 
the  city  it  was  contended  tliat  the  city  ground  that  the  city  by  its  charter  faad 
was  prohibited  from  funding  its  exist-  power  to  borrow  money,  and,  not  hay- 
ing debt  and  giving  written  evidences  ing  been  restricted  as  to  the  means  d 
thereof  either  by  bonds  bearing  interest  exercising  this  power,  could  issue  tbe 
and  on  long  time,  or  in  any  other  form  bonds,  and  the  court  added  that  it  vit 
the  parties  might  aeree  upon.  It  was  held  in  Chestnut  Highway  Com'n  r. 
held  that  the  citj  had  power  to  pro-  Newell,  80  lU.  587,  that  more  was  said 
vide  f6r  its  existmg  debt,  although  it  in  the  Cra/emz  Case  than  the  subject  jut- 
might  exceed  the  amount  which  it  was  tified,  and  that  it  needed  modification 
authorized  to  borrow,  and  that  the  confining  it  to  cases  where  the  charter 
bonds  were  valid.  Breese,  C.  J.,  said :  of  incorporation  exprrasly  grants  the 
"Every  corporation,  or  everv  natural  power,  for  a  corporation  cannot  exercise 
person,  has  the  undeniable  and  inherent  any  powers,  save  those  granted,  or 
right  to  pay  its  debts,  or  pro\ade  for  necessarily  impli^  in  order  to  cany 
their  payment  —  to  fund  them,  if  that  into  effect  a  granted  power, 
be  deemed  the  best  pohcy,  and  issue  In  Folsom  v.  School  Directon,  91 
the  necessary  evidences  thereof.  It  111.  402,  a  school  district  was  authoiiied 
will  not  be  denied  municipal  corpora-  to  borrow  money  for  its  necessary  pa^ 
tions  have  i>ower  to  contract  debts,  and  poses  and  to  issue  bonds  executea  by 
without  limit,  unless  restricted  by  their  two  officers  or  two  members  of  the 
charters.  Having  this  power,  it  fol-  board.  It  borrowed  money  and  made 
lows  they  can  provide  tor  their  pay-  an  order  upon  the  treasurer  payabfe 
ment,  in  such  mode  as  they  and  the  one  year  after  date  with  interest  naf- 
holders  of  the  indebtedness  may  agree  able  semi-annually.  The  oourt  nw 
upon.  We  believe  it  to  be  well  settled  that  its  power  to  execute  acknowIedg^ 
doctrine,  that  corporations  have  all  the  ments  oi  the  debt  was  not  confined  to 
powers  of  ordinary  persons,  as  respects  the  issuing  of  bonds,  sayinff  "power  to 
their  contracts,  except  when  they  are  borrow  money  carries  with  it  at  cflo- 
expressly,  or  by  necessary  implication,  mon  law  the  power  to  give  evidenct  d 
restricted,  and  that  they  have  all  the  the  loan,  —  usually  carries  with  it  the 
powers  necessary  to  carnr  out  an  ex-  {x>wer  to  execute  promissory  notes  aod 
pressly  granted  power.  The  right  be-  simple  contracts  incident  to  tbe  kaa: 
stowed  by  the  charter  to  borrow,  by  no  but  mere  power  to  borrow  money  does 
means  niillifios  the  power,  vital  to  every  not  carry  with  it  as  an  incident  thi 
corporation,  to  pay  its  debts  or  provide  power  to  issue  a  bond  or  issuing  an  is- 
for  their  payment  by  postponing  the  strument  under  seal."  In  Lippineott 
payment  to  a  future  day,  and  issuing  v.  Pana,  92  111.  24,  it  was  held  that 
evidences  thereof .  We  do  not  think  the  where  a  law  authorises  the  donatioD 
citation  of  any  authority  necessary  to  of  inoney  by  a  municipal  corponUiPD 
establish  a  proposition  so  plain.  A  to  aid  in  the  construction  of  a  rwlnw^ 
city  being  in  debt,  which  is  evidenced  and  provides  for  levying  a  tax  to  n>^ 
by  scrip  or  by  promissory  notes,  mav  the  amounts  donated  as  they  becoBS 
surely  change  the  form  of  the  indebted-  due,  neither  tbe  corporation  nor  its 
ness  to  interest-bearing  bonds,  and  this  officers   have    the    power   to   boftov 
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In  Iowa,  the  decisions  of  the  Supreme  Court  took  a  somewhat 
similar  course,  and  although  dicta  are  to  be  found  in  the  early  cases, 
which  seem  to  support  the  existence  of  an  implied  power  to  issue 
negotiable  securities,  the  Supreme  Court  has  now  definitely  held 
that  such  imphed  power  does  not  exist. ^    A  similar  rule  is  adopted 

montev  or  to  issue  bonds  in  paynrient  of  v.  Peoria  County,  59  111.  412;  liisscll 
such  donation,  and  bonds  issued  in  pay-  v.  Kankakee,  64  111.  249 ;  Burr  v.  Gar- 
ment thereof,  are  void.  See  also  Mid-  bondale,  76  111.  455;  Law  v.  People,  87 
dleport  9.  iEtna  Life  Ins.  Co.,  82  111.  111.  385,  394. 

b&Z\  Dixon  County  V.  Field,  111  U.  S.  ^  Swanson  v.  (Htumwa,  131  Iowa, 
83.  In  Hewitt  v.  Normal  School  Dist.,  540;  s.  c.  anU,  §  284. 
94  111.  528,  it  was  said  that  in  Illinois  In  /mra,  a  cliarter  provision  au- 
municipal  corporations  are  not  usually  thorizing  a  city  council  '*to  borrow 
endowed  with  power  to  enter  into  money  Tor  any  object  or  purpose  in 
traffic  or  general  ousincss,  and  are  only  their  discretion  and  to  pledge  the  faith 
created  as  auxiliaries  to  the  govern-  of  the  city  for  t!ie  payment  tliereof," 
ment  in  carrying  into  effect  some  which  also  authorizes  the  city  to  levy 
special  government  policy,  or  to  aid  taxes  for  the  payment  of  snch  debts, 
in  preserving  the  order  and  in  promot-  does  not  empower  the  city  to  issue  long- 
ing the  well-being  of  the  locahty  over  time  interest-bearing  bonds  in  payment 
wmch  their  authority  extends.  Where  of  current  debts  evidenced  by  city  war- 
a  ooiporation  is  created  for  business  rants.  Heins  v.  Lincoln,  102  l9wa,  69. 
purposes,    all    persons    may    presume  Followed  in  Witter  v.  Polk  County.  1 12 


being  created  for  governmental  pur-  773;  Oilman  v.  Femald,  141  Fed.  Rep. 
poses,  the  borrowing  of  money,  the  pur-  94 1.  In  Clark  v.  Des  Moines,  19  Iowa, 
chase  of  property  on  time,  and  the  199,  —  an  action  upon  certain  city 
awing  of  commercial  paper,  are  not  in-  warrants,  —  it  was  held  that,  when  the 
nererUf  or  even  powers  usually  con-  officers  in  a  city  liave  no  express  power 
ferred;  and  unless  endowed  with  such  to  issue  for  current  ordinary  debts 
power  in  their  charter  or  by  statute,  negotiable  pa'per  wliich  sliall  be  free 
tbey  have  not  authority  to  make  and  from  equities  m  the  liands  of  purchasers 
place  on  the  market  such  paper,  and  and  it  is  not  necessary  as  an  incident 
persons  dealing  in  it  must  see  that  the  to  those  granted,  or  to  carry  out  the 
power  exists.  See  also  Harding  v.  purposes  or  objects  of  the  corporation, 
Kockford.  R.  I.  &  St.  L.  R.  Co.,  65  111.  it  cannot  be  held  to  exist  by  implica- 
90;  MarahallCountyv.Cook,  38  111.  44;  tion.  The  court  said  tliat  it  is  held 
Hardin  County  V.  McFarlan,  82  111.  138.  that  banking  and  trading  corpomtion.** 
In  Coquard  v.  Oquawka,  192  111.  have  the  implied  or  incidental  i>ower  to 
355,  the  court  held  that  municipal  cor-  make  negotiable  paper,  and  it  declared 
porations,  organized  as  they  are  for  tliat  to  this  doctrine,  as  applied  to 
restricted  governmental  purposes,  liave  conmiercial  corporations,  it  could  see 
no  power  to  issue  commercial  paper  no  objection,  but  it  did  see  many  an<i 
unless  such  power  has  been  conferred  serious  objections  to  treating  the  ordi- 
by  statute;  and  without  such  power  nary  warrants  of  counties  and  cities 
such  paper  is  void,  even  in  the  hands  of  as  possessing  all  of  the  incidents  and 
an  innocent  holder  for  value  before  qualities  of  commercial  paiKjr.  In 
maturity.  See  also  Bourdeaux  v.  ^lark  v.  Polk  County,  19  Iowa.  248,  it 
Coquard,  47  111.  App.  254.  In  this  was  held  that  county  warrants  are  not 
Stole,  therefore,  the  decisions  appear  to  ordinarily  negotiable,  and  that  the  clerk 
be  adverse  to  the  existence  of  any  im-  ©f  the  board  of  super\nsors  has  no  power 
plied  power  to  issue  bonds  or  other  to  make  them  so,  the  court  sa^nncr: 
negotiable  securities  which  in  the  hands  "The  clerk  of  the  board  of  siiper\isors. 
of  bona  fide  holders  for  value  will  be  whether  he  is  the  special  or  pmoml 
free  from  any  equities  against  the  per-  agent  of  the  county,  would  have  no  au- 
son  to  whom  they  were  originally  issued,  thority  to  bind  the  county  by  a  nojro- 
See  also  on  the  general  subject,  Smith   tiable  instrument,  unless  he  is  expressly 


1340  MUNICIPAL   CORPORATIONS  §875 

in  Alabartuiy^  Louisiana,^  Maine,*  New  Jersey,^  and  Teouis}  In 
other  States,  dicta  are  frequently  to  be  found  which  tend  to  show 

authorized  by  statute  so  to  do,  or  unless  mately  created  and  are  authorized  to 

it  is  necessary  for  liim  to  do  so  in  order  pledge  the   credit  of   the  district  for 

to  execute  the  power  conferred  or  to  that  purpose.    Tliis  decision  was  ren- 

tliat    enjoyed.      In    Dively    v.    Cedar  dered  upon  the  principle  that  the  bor- 

Falls,  21  Iowa,  5iy5y  it  was  held  that  rowing  of  money   and   the  dischaiige 

scrip  issueil  by  a  municipal  corporation  therewith  of  the  original  indebtednesB 

for  the  purpose  of  being  used  and  cir-  wajs  merely  a  formal  change  in  a  lia- 

culated  as  money  was  absolutely  void,  bility  already  le^timately  created,  and 

and  incidentally  the  court  said  tliat  it  that  it  was  within  the  implied  power  of 

had  held  that,  without  express  power  the  school  district  to  borrow  money 

in  the  charter  so  to  do.  municipal  cor-  therefor. 

porations  have  no  power  to  bind  them-        In  Sioux  Gty  v.  Weare,  59  Iowa,  95. 

selves  by  negotiable  paper  with  all  the  the  city  issued  n^otiable  bonds  to  a 

incidents  to  negotiability.      In  Austin  judgment  creditor  m  satisfaction  of  the 

V.  Colony,  51  Iowa,  102,  the  court  held  judgment.    The  city  was  authoriiedto 

that  the  directors  of  a  school  district  negotiateloans,  and  the  court  held  that 

have  power  to  borrow  money  to  dis-  the  transaction  in  question,  while  not 

charge  a  debt  which  has  been  legiti-  strictly  a  loan,  came  within  the  spiril  of 

*  Cleveland  School  Fum.  Co.  v.  express  permission  of  the  town  in  iti 
Greenville,  146  Ala.  559.  corporate  capacity:    and  that  townt 

'  In  Louisiana^  the  court  has  de-  themselves  cannot  borrow  money  and 
dared  that  the  (question  of  the  right  to  issue  notes  of  a  commercial  character 
issue  and  put  in  circulation  interest-  for  the  execution  of  their  ordiiuuy 
bearing  negotiable  instruments,  —  business  unless  expressly  or  impUedlj 
whether  government,  State,  or  munici-  authorized  by  statute.  As  to  limited 
pal,  —  depends  solely  and  alone  upon  a  powers  of  New  England  towns,  atk, 
proper  and  efficient  grant  of  sovereign  chap.   ii. 

power.  State  v.  Mayor  of  Lafayette,  *  In  Knapp  v.  Hoboken,  39  N.  J. 
49  Ijh.  An.  1748.  See  also  Snelhng  v.  L.  394,  an  action  was  brought  upon 
JofTrion,  42  La.  An.  886;  Sterling  v.  certain  improvement  certificates  under 
West  Feliciana  Par.,  26  La.  An.  59;  seal  made  by  the  defendant  city.  It 
Ix)uisffana  &  N.  W.  Railroad  Co.  v.  was  held  that  the  certificates  in  qaet- 
Police  Jury,  48  La.  An.  331;  Smith  v.  tion  were  not  negotiable,  and  in  tbe 
Madison,  30  I^.  An.  461;  Bertrand  opinion  of  the  court,  after  referring  to 
V.  Vermilion,  28  La.  An.  588;  Lodds  v.  the  opinions  of  Mr.  Justice  Bradlqf'm 
Vermilion,  28  La.  An.  618;  Mathe  v.  Nash\ille  v.  Ray,  19  Wall.  (U.  &)  468. 
Plaquemines,  28  La.  An.  77.  In  Mu-  and  Chief  Justice  BeasUy  in  Hackett** 
nicipality  No.  1  v.  McDonough,  2  Rob.  town  v.  Swackhamer,  37  N.  J.  L.  191. 
(La.)  244,  the  city  liad  authority  to  Depue,  J.,  said:  '*In  both  these  opio- 
purchase  real  estate.  It  contracted  to  ions  ground  is  taken  decidedly  agaimt 
purchase  certain  lands  for  a  lai^e  sum  the  power  of  mimicipal  corporatioof  to 
payable  in  the  bonds  of  the  mimici-  invest  their  obligations  witli  the  chl^ 
pality  twenty-five  years  after  date  acter  and  incidents  of  commennl 
with  interest.  It  was  held  that  hav-  paper,  so  as  to  render  them  in  the  handi 
ing  the  Dower  to  purchase,  the  power  of  bona  fide  holders,  unassailable  by 
to  give  the  evidence  necessary  to  secure  defences  to  which  they  would  be  iidh 
the  price  followed;  tiiat  whether  the  ject  in  the  hands  of  the  immfffr** 
credit  he  long  or  short  was  a  matter  parties,  unless  such  power  is  oonfemd 
of  indifference;  and  that  the  contract  by  legislative  enactment,  either expnv 
was  valid.  Qiurre,  whether  this  de-  or  cleari^  implied.  The  securities  Med 
cision  i.s  qualified  and  limited  by  the  on  in  tms  case  are  not  shielded  finoi 
later  cases  cited  supra  f  such  defences  by  any  legislative  ao- 

'  In  Parsons  v.  Monmouth.  70  Me.  thority,  either  expressly  gimnled  or 
202,  the  action  was  brought  upon  a  arising  from  an  implieaUon  doM 
promissory  note  made  by  the  treasurer  from  the  objects  for  which  they  was 
of  a  town.  The  court  held  that  no  offi-  issued."  See  ante,  (  285. 
«er  of  a  town  has  authority  to  issue  '  In  Robertson  v.  Breedlove,  61 
promissory  notes  in  its  behalf  without  Tex.  316.  it  was  held  that  the 
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Uie  adherence  of  the  courts  of  these  States  to  the  same  rule.^ 
The  weight  of  these  dicta  must  not   be   underestimated.     They 

the  provision  authorizing  loans,  tliat  row  money  it  therefore  had  the  power 

the  issuance  of  bonds  to  the  judgment  to  issue  its  negotiable  bonds  therefor  in 

cr^tor  in  payment  of  the  judgment  the  absence  of  express  authority  so 

im|x>sed  upon  the  city  tlie  same  obU-  to  do.    In  German  Ins.  Co.  v.  Maunine, 

gation  that  it  would  have  imposed  if  95  Fed.  Rep.  597,  overruhng  78  Fed. 

they  had  been  issued  for  money  bor-  Rej).  900,  the  circuit  court  held,  fol- 

rowed  to  pay  the  judgment  creditor;  lowing  Heins  v.  Lincoln,  102  Iowa,  09, 

and  the  court  said:    "Where  a  muni-  that  the  authority  conferred  by  the 

cipol  corporation  procures  money  on  Iowa  statute  of  1873,  which  provides 

time  or  does  an  equivalent  act  as  in  that  loans  may  be  negotiated  by  any 

this  case,  negotiates  for  time  in  the  municipal  corporation  in  anticipation 

payment  of  indebtedness,  it  may  doubt-  of  the  revenue  tliereof ,  does  not  confer 

Ims  give  its   written   obligation,   and  authority  on  such  corporation  to  issue 

there  can,  we  tliink,  be  no  objection  to  negotiable  bonds  in  payment  of  such 

the  obligation  being  given  in  the  form  loans.    This  decision  was  rendered  on 

of  a  bond  or  bonds."    This  case  is  lim-  the  principle  that  the  above  mentioned 

ited  and  distinguished  in  Heins  v.  Lin-  express  authority  to  borrow  did  not 

coin,    102    Iowa,    69,  79,  where    it  is  include  the  implied  authority  to  issue 

said  that  the  court  did  not  intend  to  negotiable    securities    for   the   money 

adopt  the  broad  rule  that  if  a  munici-  borrowed.    See  also  Oilman  v.  Femald, 

pal  corporation  had  the  power  to  bor-  141  Fed.  Rep.  941,  943. 

aioners'  court  of  a  county,  although  it  such  provision  in  regard  to  towns. 
had  power  to  erect  a  court-house,  had  Under  those  provisions  of  the  Constitu- 
no  implied  authority  to  borrow  money  tion,  the  statutes  strictly  regulated  the 
o^  issue  bonds  for  the  purpose  of  paying  powers  of  cities  to  issue  bonds,  and  the 
therefor.  This  decision  was  rendered  court  expressed  the  opinion  that  the 
partly  upon  the  principle  that  a  county  legislature  did  not  intend  to  confer,  by 
IS  not  a  municipal  corporation  with  implication,  upon  minor  municipalities 
full  powers  in  the  same  sense  that  a  such  as  towns,  unlimited  authority  to 
chartered  city  is,  and  partly  upon  the  create  debts  for  any  purpose.  It  there- 
ground  that  the  policy  of  the  State  as  fore  held  that  the  power  to  borrow 
disclosed  by  legislation  was  adverse  to  money  or  to  create  a  debt  was  not  a 
the  existence  of  the  implied  power,  necessary  incident  of  the  power  to  buy 
Although  the  court  denied  the  exist-  grounds  and  build  school-houses,  and 
ence  of  implied  power,  it  expressed  the  should  not  be  implied  against  the  spirit 
opinion  that  the  weight  of  authority,  so  and  policy  manifested  by  contempora- 
far  as  the  decisions  of  the  State  courts  neous  legislation,  as  well  as  by  the 
were  concerned,  seemed  to  favor  its  organic  law.  In  Austin  v.  Nalle,  85 
existence.  In  Waxahatchie  v.  Brown,  Tex.  520,  540,  where  the  question  be- 
67  Tex.  519,  a  town  purchased  a  school  fore  the  court  was  whether  a  power  to 
site  with  buildings  thereon,  executing  issue  bonds  included  the  power  to  make 
bonds  payable  to  bearer.  It  had  stat-  the  bonds  negotiable,  the  court  declared 
utor^r  authority  '*to  purchase  build-  that  before  a  city  in  this  State  can 
ing  sites,  construct  school-houses,  and  create  a  bonded  indebtedness,  the 
generally  to  promote  free  public  educa-  power  must  be  conferred  by  statute. 
tion"  within  its  limits.  It  was  held  It  further  said  that  the  provision  of  the 
that  in  the  absence  of  an  express  stat-  Constitution  prohibiting  cities  from 
utory  provision  conferring  power  to  incurring  debt  unless  provision  should 
create  aebts,  the  town  could  not  issue  be  simultaneously  made  to  assess  and 
bonds  for  the  purpose  of  school  build-  collect  a  sufficient  sum  to  pay  the  in- 
ing.  In  reaching  this  conclusion  the  terest  thereon  and  create  a  sinking 
court  pointed  out  that  in  the  case  of  fund,  "does  not  confer  authority  upon  a 
cities,  the  Constitution  imposed  certain  city  to  create  a  bonded  indebteciness.  It 
restrictions  upon  the  power  to  borrow  merely  authorizes  the  legislature  to 
money  or  issue  bonds,  such  as  requiring  grant  the  power  and  prescribes  a  limita- 
pro vision  by  tax  for  the  payment  of  in-  tion  upon  the  grant.  See  ante,  J  287. 
terest  and  the  creation  of  a  sinking  *  Colorado.  In  Thomas  v.  Grand 
fund.     The  Constitution  contained  no  Junction,  13  Colo.  App.  80,  language  is 
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reveal  the  attitude  and  tendency  of  the  courts  and   may  be  ac- 
cepted  as   fairly   indicative   of   the   rules  which    will   be  applied 

used  by  the  court  in  deciding  a  cognate  into  in  the  hands  of  any  penon.  The 
question  wliich  tends  to  support  the  court  appears  to  have  rehed  upon  the 
view  tliat  a  simple  power  to  borrow  fact  that  counties  are  onJy  quasi  cor- 
money  does  not  necessarily  confer  porations,  and  it  did  not  indicate  whii 
upon  the  municipality  power  to  issue  its  opinion  was  as  to  t  tic  power  of  mu- 
bonds  for  the  money  borrowed.  The  nicipal  corporations  such  as  cities, 
court  said:  "  Borrowing  monev,  strictly  See  also  Rogers  v.  Le  Sueur  County, 
and  ordinarily  speaking,  would  simply  57  Minn.  434,  440. 
empower  the  city  to  negotiate  a  loan  Nebraska.  In  State  r.  School  IHst. 
in  the  usual  and  ordinary  manner  No.  24,  13  Neb.  78,  it  was  held  that 
prevalent  in  commercial  circles,  that  under  a  statute  giving  to  school  districts 
IS,  to  secure  a  loan  from  some  individ-  power  "to  borrow  money"  the  autlior- 
ual  or  company,  and  execute  its  war-  ity  to  do  this  bv  the  issue  and  sale  of 
rant  or  note  or  some  similar  evidence  negotiable  bonds  was  implied.  This 
of  indebtedness  for  it.  .  .  .  The  power  decision  was  rendered  lai^Iy  upon  tbe 
to  borrow  necessarily  gives  bjyr  imph-  ground  tliat  for  many  yeans  it  luid  btea 
cation  the  power  to  execute  the  usual  the  custom  to  raise  money  under  this  au- 
evidences  of  indebtedness  therefor,  thority  by  the  issue  and  sale  of  bonds 
It  was  evident  to  the  legislature,  how-  at  various  rates  of  discount,  and  that 
ever,  that  tliis  power  alone  would  not  this  had  been  done  without  questioo, 
be  sufficient.  .  .  .  The  city  was  not  only  by  the  people  of  the  distncis 
therefore,  in  addition  to  being  given  themselves,  but  also  with  the  acquiei^ 
the  right  to  borrow,  also  empowered  cence  and  evident  approval  of  the  leg- 
to  contract  the  necessary  indebtedness  islative  authority  of  the  State.  The 
and  to  secure  the  money  needed  by  the  court  in  addition  cited  the  cases  of 
issuance  of  its  bonds."  Rogers  v.  Burlington,  3  Wall.  (U.  S.I 

Florida.  In  Hillsborough  County  654;  Tensas  Par.  Police  Jurv  r.  Brit- 
V.  Henderson,  45  Fla.  356,  33  So.  997,  a  ton,  15  Wall.  (U.  S.)  566.  and  Kelky 
case  which  involved  the  power  of  a  v.  Brooklyn.  4  Hill  (N.  Y.),  263.  In 
municipal  corporation  to  make  its  State  v.  School  Dist.  No.  4,  13  Neb- 
bonds  payable  in  gold  coin,  the  court  82,  a  similar  decision  was  rendered  in 
said,  in  its  opinion,  "The  power  of  which  the  argument  was  advanced  thai 
both  municipal  corporations  proper,  the  term  "to  borrow"  pieant  to  cod- 
and  quasi  corporations  such  as  counties  tract  for  the  use  of  money;  and  tha( 
to  issue  bonds,  dcf^ends  upon  express  tiie  power  to  borrow  necessarily  im- 
statutory  grant  of  authority."  pliedf  authority  to  determine  the  time 

Kansas.  In  State  v.  Kansas  City,  of  payment  and  the  character  of  the 
60  Ivan.  518,  the  court  had  before  it  e\adence  of  indebtedness  to  be  Iseued. 
for  consideration  tlie  validity  of  certiiin  whether  in  the  nature  of  notes  or  bondj 
bonds  of  a  city  which  it  held  to  be  in-  payable  in  the  future.  In  support  of 
valid  because  the  statutory  authority  its  ruling  the  court  cit«d  Philadelphia 
conferred  upon  the  city  had  not  l)een  &  R.  R.  Co.'s  Appeal  (Pa.>.  13  Re- 
substantially  complied  with,  and  in  porter,  475.  and  Evansville.  Ac.  R.  Co. 
discussing  the  question  of  the  power  v.  Evansville,  15  Ind.  395.  Under  a 
of  municipality  to  issue  bonds,  it  said,  statute  conferring  upon  certain  rities 
"The  power  to  issue  municipal  bonds  the  right  to  construct  sewers  and  repi- 
exists  only  when  expres.sly  conferred,  late  their  use  it  was  held  that  when  it 
or  when  necessarily  implied;  that  is,  became  necessary  for  a  city  to  con- 
when  it  Ls  a  necessary  means  to  the  struct  a  sewer,  it  had  the  power  to  pro- 
execution  of  some  other  power  which  vide  the  neces-saiy  money  to  pay  for 
is  expressly  conferred."  See  also  the  same  by  the  issuance  of  its  bonds. 
Shawnee  County  v.  Carter.  2  Kan.  115.  such  power  being  incident  to  and  nee- 

Minnesota.    In  Cioodnow  ik  Ramsey  essary  for  the  carrying  out  of  the  au- 

County,  11  Minn.  31.  it  was  held  that,  thority   expressly   granted.     State  r. 

in  the  absence  of  express  statutory  au-  Babcock,  22  Neb.    614:    quartf   But 

tliority,    counties    have   no   power   to  in  Brinkworth  r.  Grable,  45  Xeb.  64'. 

make  and   issue   bonds  or  negotiable  the   Supreme    Court    of  Nebraska,  in 

par)er  r)f  any  kind  tlie  consideration  or  discussing  the  applicability  of  a  statute 

validity  of  Vhirh   cannot  1k»  inquired  to  the  bonds  in  litigation,  said, ''"H* 
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when  the  same  or  similar  question  comes  before  the  courts  for 
adjudication. 

Ktatute  applies  to  all  bonds,  and  it  is  construction  of  a  railroad,  and  in  con- 
settled  Law  that  a  municipal  corpora-  nection  therewith  made  a  deed  of 
tion  has  no  power  to  issue  its  bonds  in  tnist  of  the  property  to  secure  inort- 
aid  of  a  work  of  internal  improvement  gage  bonds  to  the  amount  of  three 
unless  expressly  authorized  by  statute  hundred  thousand  dollars.  It  was 
to  do  so."  Citing  Young  v.  Claren-  held  that  the  purpose  for  wliich  the 
don  Townsliip,  132  U.  S.  340.  property    was    appropriated     was    a 

N,  Dakota.     In  Martin  v.  Tyler,  4  legitimate    city    purpose;      tliat    the 

N.  Dak.  278,  289,  the  court  had  under  power  to  sell  the  property  included  the 

consideration  the  question  of  the  con-  power  to  mortgage  it  or  execute  a  deed 

stitutionality  of  a  statute  for  estab-  of  trust;    andf  that  tiie   bonds  were 

lishing,  constructing,  and  maintaining  valid  obligations  of  the  city.     Qwpre. 

drains.     Tliis  statute  was  attacked  as  See  s.  c.  cited  in  cliapter  on  Corporate 

unconstitutional  on  the  ground  that  its  Property.     In  Taxpayers  of  Milan  v. 

subject  was  not  expressed  in  the  title,  Tenn.  Central  R.  Co.,  11  Lea  (Tenn.), 

the   specific    objection   being   that   it  330,  it  was  held  that  municipal  cor- 

conferred    power   to   issue    negotiable  porations  can   only   subscribe   to   the 

bonds  without  mention  thereof  in  the  stock  of  a  railroad  company  and  issue 

title   of   the   act.     In  answer  to  this  bonds  therefor  under  an  act  of  the 

contention  the  court,  after  citing  the  legislature  conferring  authority  to  do 

cases  in   the   United  States  Supreme  so.     In  Colbum  v.  Railroad  Company, 

Court,  said:    ''These  cases  hola  tliat  94  Tenn.  43,  the  court  i'.eld  that  Sd- 

authority  to  a  municipality  to  make  though  a  county  court  (the  local  county 

improvements   or  incur  indebtedness  authority)  had  authority  to  construct 

does  not  carry  with  it  by  implication  bridges,  it  liad  not  tlie  power,  in  the 

the  power  to  issue  negotiable  paper,  absence   of   a   statute   expressly   con- 

Thifl  proposition  may  be  granted.    The  ferring  it,  to  issue  the  negotiable  bonds 

case  here  is  different."  of  the  county  to  raise  the  money  to 

Oregon.  In  Klamath  Falls  v.  Sachs,  pay  therefor.  The  court  cites,  ap- 
35  Oreg.  325,  where  the  question  before  proves,  and  follows  Claiborne  County 
the  court  was  whether  a  power  to  v.  Brooks,  111  U.  S.  400,  and  Tensas 
"issue  bonds"  conferred  authority  to  Par.  Police  Jury  v.  Britton,  15  Wall. 
issue  negotiable  bonds,  tlie  Supreme  (U.  S.)  566.  It  also  distinguishes  the 
Court  of  Oregon  incidentally  discussed  case  of  State  v.  Anderson  County,  8 
the  decisions  of  the  Supreme  Court  of  Baxter  (Tenn.),  249.  wliere  it  was  said 
the  United  States  on  the  subject  of  that  a  county,  like  any  other  corpora- 
implied  power  to  issue  negotiable  in-  tion,  liaving  a  ri^ht  to  create  debt,  has 
stniments,  and  after  citing  the  au-  the  incidental  nglit  to  issue  tiie  cus- 
thorities,  said:  **Tliese  cases  are  tomary  evidence  of  it  in  such  form  as 
mainly  relied  on  by  plaintiff  in  support  may  be  satisfactory  to  t!ie  parties  in 
of  its  position  (that  the  city  had  no  so  far  as  that  language  might  be  held 
authonty  to  issue  negotiable  bonds  to  imply  the  power  to  issue  bonds  in 
under  a  power  to  'issue  bonds'),  and  evidence  of  the  indebtedness.  See 
we  do  not  question  their  soundness,  also  Burnett  v.  Maloney.  97  Tenn.  697, 
but  their  application  to  the  present  714.  In  Mass  v.  Harpeth  Academy,  7 
controversy  may  well  be  doubted."  Heisk.  (Tenn.)  283,  the  directory  of 
The  court  held  rightly,  we  think,  that  an  educational  institution  borrowed 
express  power  to  issue  bonds  carried  money  on  the  security  of  the  corporate 
with  it  the  power  to  make  them  nego-  property,  and  it  was  held  that  the  power 
tiable,  if  there  is  nothing  in  the  legisla-  to  borrow  money  was  implied  as  an  ap- 
tion  to  negative  such  inference.  propriate  means  to  accomplish  the  oo- 

Tennessee.    In  Adams  v.  Memphis  &  jects  of  the  charter  of  the  institution. 

M.   R.   Co.,  2  Cold.   (Tenn.)  645,  the  Virginia.     In  Richmond  &  W.   P. 

city    of    Memphis    had    authority    to  Land,  <fec.  Co.  v.  West  Point,  94  Va. 

]nirchaae,  receive,  and  hold  real  prop-  668.  the  action  was  brought  upon  a  non- 

erty  for  city  purposes  and  to  sell  or  dis-  negotiable  note  given  by  a  town  for 

pose  of  the  same  for  the  use  and  benefit  the    purchase    price    of    certain    real 

of  the  city.     It  appropriated  certain  estate    acquired    by    it    pursuant    to 

peal  estate  belonging  to  it  to  aid  the  statutory   authority.      Discussing   the 
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§  876.  Implied  Power  to  issue  Negotiable  Securities;  Indiuu.— 
In  Indiana,  no  unifonn  rule  as  to  the  existence  of  an  implied  power 
to  issue  negotiable  securities  seems  to  have  been  adopted.  Under 
some  circumstances  it  seems  to  be  recognized,  whilst  under  others 
it  appears  to  be  denied.*  The  implied  power  of  municif>al  corpora- 
tions to  issue  and  sell  negotiable  securities  has  been  recognized  when 
it  was  claimed  as  an  incident  to  an  express  power  to  borrow  money.- 
or  when  the  power  is  sought  to  be  exercised  for  the  purpose  of  pay- 
ing a  debt  lawfully  contracted  pursuant  to  statutory  authority/ 

validity  of  tliis  obligation,  the  court  60  Ind.  162,  it  was  held  tliat  it  u:is 
said:  "The  purchase  may  be  upon  an  incident  to  all  corporation^j,  inclui- 
credit,  for  while  a  municipal  corpora-  ing  municipalities,  to  borrow  mom-y 
tion  may  not  borrow  money  and  issue  to  meet  a  debt  when  necessary  anJ 
its  obligations  tlierefor  without  au-  proper,  in  Richmond  r.  McGirr,  Tik 
thority  of  the  legislature,  it  may  pur-  ind.  192,  the  city  purcliased  land  for 
cliase  property  necessary  for  the  dis-  the  purpose  of  constructing  publif 
charge  of  the  duties  and  functions  buildings,  and  issued  its  boucb  in  pay- 
reposed  in  it,  and,  as  a  consecjuence  of  ment  thereof.  The  city  had  genenl 
that  power,  may  bind  itself  for  the  power,  without  restriction,  to  pur- 
payment  of  the  purchase  money  and  chase  real  estate  for  the  purpose  of 
execute  all  pro|)er  evidences  of  debt  constructing  public  buildings;  and  it 
ixcept  a  ncgol'uiblc  instrument.**  w^as  held  tliat  this  authority  ga\'e  it. 

*  See  ante,  §  2S0;  also  §  874.  by  implication,  the  exclusive  right  to 

-  In  ICvansville,  I.  &C.  S.  L.  Railway  determine  the  expediency  of  the  pu^ 
Co.  V.  Evansville,  15  Ind.  395,  tlie  city  chase,  the  power  to  purcfiase  on  credit, 
liad  authority  to  subscribe  to  the  stock  and  also  to  issue  its  negotiable  bonds 
r)f  a  railroad  company  and  to  borrow  for  the  purchase  money.  The  court 
money  for  the  payment  of  the  stock,  said  that  there  was  a  diflFerence  bt- 
It  was  held  that  the  power  to  borrow  tween  borrowing  money  and  the  pay- 
money  necessarily  implied  the  power  ing  of  an  indebtedness;  and  that 
to  detennine  the  time  of  payment,  and  having  created  indebtedness  lawfuDy. 
also  the  power  to  issue  bonds  or  other  from  the  very  nature  of  the  case,  the 
evidences  of  the  indebtedness.  In  city  had  the  right  to  execute  e>idcnc« 
Thompson  v.  Peru,  29  Ind.  305,  the  of  that  indebtedness  and  obligations  to 
city  had  express  autliority  to  sub-  pay  the  same;  and  as  to  the  kind  and 
scribe  to  the  stock  of  railroads  running  form  of  the  evidences  and  obligatioos 
into  or  through  the  city  and  to  bor-  to  be  executed,  the  city  in  the  exerrisf 
row  money  to  pay  such  subscriptions,  of  a  sound  discretion  must  detennine, 
and  it  was  held  that,  as  the  issuing  and  and  its  determination,  in  the  absence 
sale  of  bonds  was  the  usual  method  of  fraud,  is  final.  After  re\"iewing  the 
adopted  by  corporations  to  borrow  authorities  the  court  added:  "Under 
money,  the  city  might  exercise  the  the  foregoing  authorities  we  tliink  the 
power  to  borrow  money  by  issuing  and  doctrine  is  well  established  in  this  State 
soiling  bonds.  Why  not  in  such  a  case,  that  corporations  possess  all  the  neees- 
if  there  was  no  restriction  on  the  mode  sary  incidental  powers  to  carry  into 
of  exercising  such  express  powers?  In  full  operation  all  their  expressly  granted 
Kvansville  i\  ^^'oodbury,  60  Fed.  Rep.   powers,  and  for  such  purposes  may  It- 


city 

the  power  to  issue  bonds  for  money  so  the  parties." 

borrowed :    following  Evansville.  I.   &         In  Rush\nlle  Gas  Corapanv  t.  Rush- 

C.  S.  L.  R.  Co.  V.  Evansville.  15  Ind.  395,  i-ille,  121  Ind.  206.  it  was  hefd  that  the 

supra.    See  also  Portland  Sav.  Bank  v.  power  to  Issue  and  sell  bonds  in  oidef 

Evansville.  25  Fed.  Rep.  389;    Evans-  to  obtain  money  for  a  public  improw* 

ville  V.  Dennett.  161  V.  S.  434.  ment  is  different  from  the  power  to 

'  In    Miller    v.    Dearborn    County,  issue  bonds  in  payment  of  property 
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But,  on  the  other  hand,  it  seems  to  have  been  held  that  the  mere  fact 
that  a  municipal  corporation  is  authorized  and  empowered  to  en- 
gage in  a  work  of  internal  improvement  does  not  authorize  it  to 
issue,  negotiate,  and  sell  bonds  of  the  city  for  the  purpose  of  raising 
money  therefor.^ 

§  877.  Power  to  make  Negotiable  Paper  implied  from  Power  to  bor- 
row, etc.  —  In  previous  editions  of  this  work  it  was  said  -  that '' Ex- 
press povper  to  municipal  corporations  *to  borrow  money'  is  usually 
held  to  include  the  power  to  issue  its  negotiable  bonds  or  other  se- 

purchaaedy  and  that  a  municipal  cor-  other  bonds  to  make  up  the  deficiency. 

poration  with  authority  to  purchase  In  this  case,  the  city  had  authority  to 

property  may  issue  its  bonds  in  pay-  issue  and  sell  all  such  bonds  as  miglit 

ment  unless  there  is  some  statutory  or  be  necessary  to  carry  out  and  {)erform 

constitutional    prohibition.      State    v.  any  and   all   contracts   made  in  and 

^user,  63  Ina.   155,  infra ,  is  distin-  about  the  construction  of  the  water 

Kuished  on  the  ground  that  that  case  works,    and    to    fully    complete    the 

did  not  decide  that  the  city  could  not  works. 

iasue  bonds  to  pay  for  water  works  ^  In  State  v.  Hauser,  63  Ind.  155, 
purchased,  but  did  decide  that  a  city  the  city  of  Columbus  was  authorized 
might  not  issue  and  sell  bonds  in  order  '*to  construct  and  establish  works  for 
to  obtain  money  to  construct  water  supplying  the  city  with  wholesome 
works.  In  Floyd  County  v.  Day,  19  water."  It  was  held  that  this  {jrovi- 
Ind.  450,  it  was  held  that  a  county  sion  did  not  authorize  the  citv  to  issue, 
being  a  corporation  with  power  to  con-  negotiate,  and  sell  bonds  of  the  city  for 
tract  debts,  the  auditor  might  audit  a  the  purpose  of  raising  money  for  the 
claim  against  it  and  draw  his  warrant  construction  of  water  works,  the  court 
or  order  upon  the  treasurer  for  pay-  saying,  "A  municipal  corporation  can- 
raent,  and  such  order  when  drawn  was  not,  without  express  legislative  au- 
in  l^d  effect  a  [non-negotiable]  prom-  thority,  issue,  negotiate,  and  sell  its 
iaaory  note  of  the  county  and  presumed  corporate  bonds  for  any  purpose."  In 
to  be  upon  a  consideration.  In  Shef-  Rushville  Gas  Co.  v.  Rushville,  121 
field  School  Township  v.  Andress,  56  Ind.  206,  this  case  is  distinguished  from 
Ind.  157,  a  promissory  note  was  made  those  cases  which  hold  that  a  city  has 
by  the  trust^  of  the  township  in  pay-  implied  power  to  issue  bonds  to  pay 
ment  for  work  done  on  a  school  build-  for  debts  lawfully  contracted  on  tlic 
in^.  It  was  held  that,  as  the  to>\'n-  ground  that  it  did  not  decide  that  the 
ship  had  authority  to  incur  the  debt,  city  could  not  issue  bonds  to  pay  for 
it  had  authority  to  make  a  promissory  water  works  purchased,  but  it  did  de- 
note for  the  debt.  In  Albany  Second  cide  that  a  city  miglit  not  issue  and 
National  Bank  v.  Danville,  60  Ind.  sell  bonds  in  order  to  obtain  money  to 
504,  a  town  had  authority  to  oi^anize  construct  water  works.  In  Aurora  v. 
a  fire  company  and  to  provide  for  all  West,  22  Ind.  88,  it  was  held  that  the 
necessary  apparatus  for  the  extinguish-  municipal  corporation  could  n^t,  with- 
ment  of  fires.  It  was  held  that,  having  out  special  authority,  subscribe  to  stock 
authority  to  incur  debt  for  a  fire  engine,  of  a  railroad  company  and  issue  bonds 
the  town  had  authority  to  make  a  in  payment  of  the  subscription;  and 
promissory  note  payable  to  the  person  when  authority  was  ;2:ranted  to  do  so, 
tumishing  the  apparatus.  In  Daily  v.  it  must  be  executed  in  strict  conformity 
Columbus,  49  Ind.  169,  it  was  held  that  to  the  conditions  prescribed  in  the 
where  a  city  negotiated  its  bonds  to  statute.  See  also  Hopper  v.  Covin^- 
mise  means  to  construct  water  works  ton,  118  IT.  S.  148;  Merrill  v.  Monti- 
«Qd  the  city  treasurer  misapplied  a  cello,  138  U.  S.  673;  ante,  §§  280,  874; 
part  of  the  funds  so  realized,  leaving  Coffin  v.  Indianapolis,  59  Fed.  Rep.  221. 
debts  unpaid  on  account  of  such  works,  'Fourth  edition,  §  127;  Thiid 
the  city  council  might  issue  and  sell  edition,  §  83. 
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curities  to  the  lender."  This  is  the  view  to  be  deduced  from  the 
earlier  decisions  both  of  the  State  courts  and  of  the  United  States 
Supreme  Court,  but  it  can  no  longer  be  affirmed  as  an  unquestioned 
statement  of  the  law.  It  is  still  the  rule  in  some  States.  We  have 
seen,*  that  in  Pennsylvania,  the  power  to  contract  debt  is  regarded  as 
implying  the  power  to  borrow  money  for  the  purpose  of  pa\ing  the 
debt,  and  under  the  decisions  of  the  Supreme  Court  of  that  State,  the 
rule  seems  to  be  that  a  power,  express  or  implied,  conferred  on  a 
municipal  corporation  to  incur  debt,  or  to  borrow  money,  includes, 
as  an  incident  thereto,  the  power  to  give  negotiable  bonds  or  other 
commercial  securities  to  the  lender.'  In  Massachusetts,  the  ruleabo 
is  that  express  power  to  borrow,  —  at  all  events  in  cases  where  large 
or  unusual  sums  of  money  are  to  be  raised,  —  carries  with  it  the 
power  to  issue  bonds  therefor.^  Thus  a  town  was  authorized  to 
subscribe  for  shares  in  the  capital  stock  of  a  railroad,  and  to  raise 
by  loans  or  taxes  any  sums  of  money  which  should  be  required  to 
pay  the  instalments  on  the  subscription.  The  legislature  did  not 
prescribe  any  terms  or  method  to  be  observed  in  raising  the  money 
by  loan.  It  was  held  that  in  the  absence  of  any  restriction  upon  the 
method,  the  town  might  adopt  any  method  that  was  usual;  that  it 
had  long  been  the  custom  for  municipal  corporations  in  Massa- 
chusetts to  borrow  money  by  an  issue  of  bonds;  and  that  therefore 
power  given  to  a  town  to  raise  a  large  or  unusual  sum  of  money  by 
loan,  no  conditions  or  restrictions  being  imposed,  carried  with  it  the 
power  to  issue  bonds,  a  method  which  enables  the  town  to  seek  the 
best  markets.^  The  existence  of  power  to  issue  negotiable  securities 
derived  by  implication  from  authority  to  borrow  or  to  contract  debt, 

*  Ante  J  §  281.  in  the  markets,  and  their  issue  ud- 
^  This  was  so  held  in  a  case  where  known  for  the  purpose  of  bononing 

bonds  of  a  city  payable  to  bearer  were  money,  and  if  a  municipal  boirotrer 
issued  for  money  borrowed.  Common-  of  money  cannot  issue  negotiable  ae- 
wealth  V.  Pittsburgh,  34  Pa.  496.  See  curities  for  an  authorized  borroifing. 
also  to  the  same  effect,  Commonwealth  it  is  placed  at  a  great  disadvantag^e. 
V.  Allegheny  County  Com'rs,  37  Pa.  St.  Infra,  §  956.  In  Smith  v.  Cheshiiv,  13 
237;  Commonwealth  v.  Pittsbui^i,  41  Gray  (Mass.),  318,  the  selectmen  of  t 
Pa.  St.  278;  Commonwealth  r.  Pitts-  town  drew  an  order  payable  to  A  or 
burgh,  88  Pa.  8t.  66;  Williamsport  v.  bearer  which  \i'a8  accepted  by  the  tom 
Commonwealth,  S4  Pa.  St.  487;  bnyder  treasurer.  It  was  held  that  sdectinen 
V.  Kantncr,  HX)  Pa.  440.  of  towns  in  Massachusetts  had  not  the 

•*  Commonwealth  v.  Williamstown,  power,  by  virtue  of  their  office,  with- 
l')()MaSvS.  70.  citing  §  125  of  the  fourth  out  any  special  authority  from  the 
edition  of  this  book  ($289  of  tliis  town,  to  issue  to  persons  having  daimi 
edition).  on  the  to^'n,  negotiable  notes,  bSkd 

*  Common wcaltJi  r.  Williamstown,  exchange,  or  orders  on  which  the  tows 
15G  M218S.  70.  With  these  limitations  could  be  held  to  indorsees  or  boUfeft 
and  un(ler  these  circumstances,  we  other  than  to  those  to  whom  they 
think  this  \4ew  is  sound.  Non-nego-  originally  issued. 
tiable  securities  are  unusual   for  sale 
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seems  also  to  be  sustained  by  decisions  of  other  States.^     We  have 
heretofore  suggested  that  express  power  "to  borrow  money"  stands, 

^  Arkansas,  In  Schmutz  v.  Little  issue  negotiable  paper  for  a  debt  con- 
Rock  Special  School  Dist.,  78  Ark.  tracted  in  the  course  of  its  proper  busi- 
118,  it  is  said  that  express  power  to  bor-  ness.  But  in  Wells  v.  Salina,  119  N.  Y. 
row  money  and  issue  evidences  of  in-  280,  it  was  held  that  power  "to  raise 
debtedncss  therefor  includes  the  power  money ''  was  intended  to  be  exercised 
to  issue  negotiable  bonds  with  interest  by  taxation,  and  did  not  authorize  the 
coupons  attached,  citing  §  127  of  the  borrowing  of  money  by  the  issuing  of 
fourth  edition  of  this  work.  bonds. 

Georgia.     In   Griffin   v.   Inman,  57        North  Carolina.     In  Tucker  v.  Ran- 

Ga.  370,  the  court  held  that  authority  dolph,  75  N.  Car.  267,  it  was  held  that 

to  subscribe  for  stock  of  a  railroad  when  a  body  is  authorized  to  contract 

company,  borrow  money  and  impose  a  debt  it  is  implied  tliat  the  usual  evi- 

taxes,  embraces  an  impUed  power  to  dence  or  security  may  be  given.  Hence, 

employ  the  usual  and  appropriate  se-  liaving  contracted  a  debt  for  necessary 

cunties  for  engaging  mumcipal  credit,  expenses,  a  city  can  issue  a  bond  pay- 

and  in  such  cases  the  usual  securities  able  to  the  creditor  or  bearer  as  evi- 

are  corporate  bonds  bearing  interest  dence  thereof  and  as  security  therefor, 

and  negotiable  by  delivery.     See  also  The  opinion  does  not  contain  any  dis- 

Griffin  V.  City  Bank,  58  Ga.  584.  cussion  of  the  law  or  any  citation  of 

Kentucky.     In  Slack  v.  Maysville  &  authorities. 
L.  R.  Co.,  13  B.  Mon.  1,  20,  the  county        Rhode  Island.     In  Clarke  v.  School 

authorities    were   authorized   to   sul>-  Dist.,  No.  7,  3  R.  I.  199,  a  school  dis- 

scribe  to  the  stock  of  a  railroad  com-  trict  had  incurred  debt  in  the  building 

pany  and  to  proWde  for  the  payment  of  a  school-house  and  borrowed  money 

thereof  either  by  taxation  or  by  bor-  upon  promissorv  notes  for  the  purpose 

rowing  the  money,  and  it  was  held  that  of  paying  the  debt.     It  was  held  that 

the  power  to  borrow  money  implied  the  for  the  purpose  of  paying  the  original 

power   of    furnishing    some    evidence  debt    contracted,    tne   school    district 

of  indebtedness,   and  authorized  the  had  the  power  to  make  its  negotiable 

county  authorities  to  issue  bonds  for  promissory  note,  that  upon  the  nego- 

the  money  borrowed.  tiation  of  such  note  the  liability  of  the 

Nevada.     In    Douglass   v.    Vimnia  school  district  to  the  original  creditor 

City,  5  Nev.  147,  the  city  leased  of  the  was  extinguished  and  a  third  person 

plaintiff  certain   rooms  for  city  pur-  became  its  creditor,  that  a  direct  bor- 

poses,  and  the  lease  provided  that  the  rowing  for  the  purpose  of  paying  the 

notes  of  the  city  beanng  interest  should  debt  could  do  no  more,  and  that  it  was 

be  received  Ir^  the  lessors  in  payment  within  its  power  to  borrow  money  for 

of  the  rent.    In  an  action  by  the  lessors  the  purpose  of  paying  the  debt  and  to 

on  these  notes,  it  was  held  that  a  mu-  issue  its  promissory  notes  therefor. 
nicipal  corporation,  like  a  trading  cor-        Wisconsin.     In  State  v.  Madison,  7 

poration,    ma}r,    unless    restricted    by  Wis.  688,  the  city  had  authority  to 

charter,  enter  into  any  contract  neces-  purchase  burial  grounds,  and  it  was 

sary  to  enable  it  to  carry  out  the  powers  held  that,  if  it  was  unable  to  pay  cash 

conferred  upon  it;    that  it  may  incur  therefor,  it  might  issue  its  bonds  in 

debts  and  execute  and  give  promissory  payment.     No  reasons  were  assigned 

notes  in  the  dischai^e  of  its  legitimate  by  the  court  for  so  holding.    In  Mills 

powers;  and  that  the  notes  were  valid,  v.  Gleason,  11  W^is.  470,  there  was  no 

New  York.     In  Kelley  v.  Brooklyn,  special  act  or  provision  in  the  charter 

4  HiU   (N.  Y.),  263,  the  mayor  of  the  authorizing  the  city  to  obtain  a  loan 

city  signed,  and  the  clerk  countersigned,  or  issue  its  bonds  therefor,  but  the 

an  order  addressed  to  the  treasurer  to  charter  conferred  power  to  purchase 

pay  to  A  or  order.     The  instrument  fire  apparatus  and  cemetery  grounds, 

was  held  to  be  a  neratiable  bill  of  ex-  to  estaolish  markets,  and  to  do  other 

change,  and  it  was  held  that  as  there  things;    and  the  court  held  that,  in 

was  nothing  in  the   statute  expressly  the   absence   of   any    restriction,   the 

or  by  implication  prohibiting  the  issu-  power  to  borrow  money  would  pass  as 

ing  of  negotiable  paper,  the  negotiable  an  incident  to  the  execution  of  these 

instrument  in  question  was  valid  under  general  powers,  according  to  the  weU- 

the  principle  that  a  corporation  may  settled  rule  that  corporations  may  re- 
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or  in  many  cases  may  stand,  upon  a  very  diflFerent  footing  from  the 
ordinary  power  to  contract  a  debt  as  incidental  to  the  execution 
of  some  authorized  municipal  purpose.  But,  in  giving  effect 
to  these  decisions,  the  tendency  of  the  courts  in  recent  years 
must  be  carefully  considered,  and  that  tendency  is  to  require 
the  power  to  issue  negotiable  securities  to  be  expressly  conferred, 
or  if  resting  upon  implication,  the  implication  must  be  clear  and 
unmistakable. 

§  878  (507  a).     Same  Subject;    the  Author's  OoncluaioiiB.  — We 
regard  as  alike  unsound  and  dangerous  the  doctrine  that  a  public  or 

sort  to  the  usual  and  convenient  means  too  clear  to  admit  of  doubt  or  aigu- 

of  executing  the  powers  granted;   and  ment.     It  will  not  do  in  such  a  case, 

that  no  means  are  more  usual  for  the  because  the  purposes  are  undefined  and 

execution  of  such  objects  than  that  of  the  power  recognized  only  in  eeneral 

borrowing  money,    it  was  further  held  terms,  and  so  may  be  susceptible  of 

that  the  fact  that  the  legislature  had  misapplication  or  abuse,  to  say  that 

at  various  times  passed  statutes  au-  therefore  the  power  does  not  exist." 
thorizing    municipal    corporations    to        In  Bennett  v.  Nebagamon,  122  Wis. 

borrow  money  for  municipal  purpK)ses,  295,  it  was  held  that  a  town  which  has 

although    entitled     to    consideration,  statutory  authority  to  provide  a  ^s- 

was    not    conclusive  upon   the    ques-  tem  of  fire  protection  may,  as  an  inci- 

tion  of  the  right  of  the  municipality  dent  to  the  right  to  raise  money  for 

to   borrow    money    by    virtue   of   its  that    purpose,    do    so    by    borrowing 

charter  alone ;    and  that  the  power  of  through  an  issue  of  town  bonds.  The 

taxation  conferred  by  charter  upon  a  court  reaffirmed  its  previous  decisions 

municipal  corporation  did  not  exclude  to   the  effect    that    the    money  may 

the  power  of  borrowing  money.    The  be  raised  by  borrowing  as  an  incident 

court  further  held  that  the  city  having  to  the  proper  execution  of  a  municipal 

contracted  to  purchase  a  cemetery  lot  function  requiring  the  contracting  of 

and  to  pay  for  the  same  by  an  issue  of  debt  or  the    expenditure   of    money, 

its  bonds,  and  such  contract  being  au-  Ba3ring:    ''The  case  is  not  a  doubtful 

thorized  by  its  charter,  a  subsequent  one  in  this  State.     This  court  at  an 

act  of  the  legislature  forbidding  the  early  day  passed  upon  it  in  the  case  of 

issuing  of  bonds  did  not  deprive  it  of  Mills  v.  Gleason,  1 1  Wis.  470,  and  since 

its  power  to  carry  out  its  contract,  then  has  reaffirmed  the  doctrine  of  that 

In  Itogan  v.  Watertown,  30  Wis.  259,  case  in  the  following  cases :    State  v.    • 

the  court  expressed  the  opinion  that  a  Milwaukee,    25    Wis.    122 ;     State   r.  •• 

constitutional  provision  making  it  the  Regents  of  University,  54  Wis.    159;  ^ 

duty  of  the  legislature  to  pro\dde  for  Kilvington  v,  Superior,  83  Wis.  222;:^ 

the  organization  of  cities  and  incor-  Oconto    City    Water    Supply    Co.    v "^ 

porated  villages,  and  to  restrict  their  Oconto,    105   Wis.    76;    Ellinwood  v "^ 

power  of  taxation,  borrowing  money,  Reedsbui^,  91   Wis.    131."     After  re 

contracting   debts   and    loaning   their  ferring  to  the  fact  that  there  was  n 

credit,  so  as  to  prevent  abuses,  recog-  restriction    on    the    powers    confern 

nized  the  power  of  these  corporations  upon  towns  to  provioe  a  system  of  fi 

under  some  circumstances  and  for  some  protection  within  the  limits  of  the  la. 

purposes  to  loan  their  credit,  saying:  fixing  the  maximum  amount  of  muni 

"The  constitution,  speaking  in  general  cipal  indebtedness,  the  court  added 

language,  does   not  specify  the  pur-  "It  obviously  follows  that  they  hav 

poses  for,  nor  the  circumstances  under  the  right  to  procure  money  properiy  t 

which,    such    credit   may   be    loaned,  cany  out  this  municipal  function  an 

These  are  left  open  to  be  ascertained  to  issue  the  bonds  therefor  in  the  man 

by   construction,    but    that    loans    of  ner  and  upon  the  conditions 

credit  for  some   purposes  and   under  by  the  statutes.'' 
some  circumstances  were  intended  is 
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municipal  corporation  possesses  the  implied  power  to  borrow  money 
for  its  ordinary  purposes,  and  as  incidental  thereto  the  power  to  issue 
commercial  securities,  that  is,  paper  which  cuts  oflF  defences  when  it 
is  in  the  hands  of  a  holder  for  value  acquired  before  it  is  due.  The 
cases  on  this  subject  are  conflicting,  but  the  weight  of  authority  is 
towards  the  viewabove  presented.  The  opinion  of  Mr.  Justice  Bradley, 
in  a  case  before  referred  to,*  evinces  a  thorough  comprehension  of  the 
whole  question,  and,  in  our  judgment,  is  sound  in  every  proposition 
it  advances,  and  must  become  the  law  of  this  country.  ^JThis  view 
is  confirmed  by  the  almost  invariable  legislative  practice  in  the  States 
to  confer,  when  it  is  deemed  expedient,  upon  municipalities  and 
public  corporations,  in  express  terms,  the  power  to  borrow  money 
or  to  issue  negotiable  bonds  or  securities;  and  it  is  of  instruments 
thus  authorized  that  we  now  proceed  to  treat.  It  is  an  undisputed 
doctrine  that  the  power  of  public  and  municipal  corporations  to  sub- 
scribe to  the  stock  of  railway  companies  and  to  issue  bonds  therefor 
must  be  expressly  conferred.-  The  Supreme  Court  of  the  United 
States  has  repeatedly  adjudged  that  the  grant  of  power  to  a  munici- 
pal corporation  to  appropriate  moneys  in  aid  of  the  construction  of 
a  railroad,  where  the  power  is  accompanied  with  a  provision  direct- 
ing the  levy  and  collection  of  taxes  to  meet  such  appropriation  and 

»  Nashville  v.  Ray,  19  Wall.  (U.  S.)  S.  429;  Anderson  County  v.  Beal,  113 
468.  It  is  difficult  to  understand  on  U.  8.  227;  Crow  v.  Oxford,  119  U.  S. 
what  ground  the  dissenting  judges  in  215.  Tennessee:  Kelley  v.  Milan,  127 
this  case  regarded  the  corporation  toar-  U.  S.  139;  s.  c.  below,  21  Fed.  Rep. 
ranta  as  ''negotiable  securities  of  a  842;  Taylor  v.  Ypsilanti,  105  U.  S.  60 
commercial  cliaracter."  The  cases  are  (where  by  the  vote  authorizing  a  sub- 
almost  uniform  to  the  effect  that  such  scription,  consent  was  given  upon  cer- 
instruments  do  not  partake  of  the  tain  conditions).  Nebraska:  Read  v. 
nature  of  conmiercial  paper,  except  Plattsmouth,  107  U.  S.  568;  State  v. 
that  by  usage  and  custom,  and  some-  liabcock,  19  Neb.  230;  8.  c.  Id.  223. 
times  by  legislative  enactment,  they  As  to  liability  of  counties  in  Nebraska 
pass  by  delivery.    Post,  §  881.  for  bonds  issued  by  precinHs  and  the 

*  The  cases  on  this  point  are  col-  remedy  in  such  cases,  see  Davenport  v. 

lected  in  §  321,  note.    See  further  on  County  of  Dodge,  105  U.  S.  237;   Blair 

this  subject,  ante,  §  278  et  seq,  v.  Cuming  County,  111  U.  S.  363;  Ros- 

Particular  Statutes  construed.     lUir  enbaum  v.  Bauer,  120  U.  S.  450;   Ne- 

fiois;   Barter  v.  Kemochan,  103  U.  S.  maha  County  v.  Frank,  120  U.  S.  41 ; 

662:    approved  Pana  v.  Bowler,   107  infra,  §  881.    Calif omia:    Liebman  v. 

U.  S.  529;  Kankakee  v.  iEtna  Life  Ins.  San  Francisco,  24  Fed.  Rep.  705.    Mis- 

Co.,  106  U.  S.  668;    Prairie  v.  Lloyd,  souri:   Ogden  v.  Daviess  County,  102 

97  01.179;  Windsor  r.  Hallett,  97  111.  U.    S.    634;     Tipton   v.   Rogers    Loc. 

204;    Douglas  v.  Niantic  Sav.  Bank,  Works,    103   U.   S.   523.     New   York: 

97111.228.    Kansas:  Le^-is  r.  Barbour  Thompson  v.  Perrine,  103  U.  S.  806; 

Co.  Com'ra,  105  U.  S.  739;    Bard  v.  approved  Same  v.  Same,  106  U.  S.  589 ; 

Auguffto,  30  Fed.  Rep.  906.    For  con-  Red  Rock  v.  Henry,   106  U.  S.  589. 

itniction  of  the  general  statute  of  ^an-  Louisiana:    Hall  v.  New  Orieans,   19 

sat    concerning    the    subscription    by  Fed.  Rep.  870  (a  special  law  relating 

municipalities   for  stock   of   railroaas  to  New  Orleans).     Alabama:   Winters 

and  the  issue  of  bonds  in  payment  v.  Montgomery,  65  Ala.  403  (special  law 

therefor,  see  McQure  v.  Oxfonl,  94  U.  relating  to  Montgomery). 
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prescribing  no  other  mode  of  payment,  gives  no  power,  but  excludes 
it,  to  issue  negotiable  bonds  in  payment  of  such  appropriation.' 

§  879  (513).  Such  Bonds  are  Negotiable  SecuriUeB.  —  The  follow- 
ing docirities  are  too  well  settled  to  be  any  longer  open  to  question.  A 
bofia  fide  purchaser  of  negotiable  paper  for  value,  before  maturity, 
takes  it  freed  from  all  infirmities  in  its  origin,  unless  it  is  absolutely 
void  for  want  of  power  in  the  maker  to  issue  it,  or  its  circulation  is 
by  law  prohibited.  Municipal  bonds,  payable  to  bearer,  are  subject 
to  tfce  same  rules  as  otlier  negotiable  paper, ^    A  purchaser  of  a  munici- 

'  Claiborne  County  v.  Brooka,  111  S.  135;    supra^  §  880.    Bonds  payable 

U.  S.  400,  406;    Wells  v.  Pontotoc  Co.  on  the  completion  of  a  railroad  and  to 

Sup.,  102  U.  8.  625;   Ogden  v.  Daviess  bearer   only,    held   not   negotiable   as* 

County,  76.,  634,  639;  Concord  v.  Rob-  being  payable  on  a  contingency  which 

insoiK  121  U.  S.  165.  might  never  happen  andfor  want  of 

^  Cromwell  v.  Sac  Co.,  96  U.  S.  51;  certainty  as  to  the  payee.    Blackmanv. 

anU,  §  880;    Baes  v,  Hewitt,  20  Wis.  Lehman,  63  Ala.  547. 


win  V.  itoDans,  i^.  n.  i  App.  uas.  4/o;  payaoie    to   oearer,  is    "a  promissoiy 

Goodman  v.  Harvey,  4  A.  &  E.  870;  note  negotiable  by  the  law  merchant, 

Bumham  V.  Brown,23  Me.  400;  Oridge  within    the   meaning    of   the  Act  of 

V.  Sherborne,  1 1  M.  &  W.  374 ;   United  March  3,    1875,  which  allows   instni- 

States  V.  Union  Pacific  R.  R.  Co.,  91  ments    ojf   that  class  to  be    sued  on 

U.  S.  72;   Miller  v.  Race,  1  Burr.  452;  in  the  Federal  courts,  by  an  assignee. 

White  V.  V.  &  M.  R.  Co.,  21  How.  575;  notwithstanding  the  assignor  could  not 

Moran  v.  Miami  County,  2  Black,  722 ;  have  sued  thereon  in  such  courts  if  no 

Mercer  County  v.  Hackett,  1  Wall.  83 ;  assignment  had  been  made.    New  Prov- 

Gelpcke  V.  Dubuque,  1  Wall.  175;  San  idencer.  Halsey,  117  U.  S.  336;  Ackley 

Antonio  v.  Lane,  32  Tex.  405;   Lexine-  School  District  v.  Hall,  113  U.  S.  135; 

ton  V.  Butler,  14  Wall.  282;  St.  Joseph  New  Orleans  v.  Quinlan,  173  U.  8.  191. 

Tp.  V.   Rogers,   16  Wall.  644;    Hum-  In  Loeb  v.  Columbia  Township,   179 

boldt  Tp.  V.  Long,  92  U.  S.  642;  Macon  U.  S.  472,  Mr.  Justice  Harlan,  giving 

Co.  V.  Shores,  97  IT.  S.  272;  Calhoun  Co.  the  opinion  of  this  court,  says  (p.  486): 

Sup.  %\  Galbraith,  99  U.  S.  214;   Block  "As,  therefore,  the  bonds  in  suit  were 

V.    Bourbon    County,   99    U.   S.    686;  executed  by  the  defendant  township, 

Marshall  County  r.   Sohenck,  5  Wall,  a    corporation,    and    are    payable    to 

(U.  S.)  772;  New  Providence  v.  Halsey,  bearer,  the  present  holder,  being  a  dti- 

117  I^  S.  336;    Ottawa  v.  First  Nat.  zen  of  a  State  different  from  that  of 

Bank  of  Portsmouth,   105  U.  S.  342;  which  the  township  was  a  corporation, 

Wilson  County  r.  Third  Nat.  Bank  of  was  entitled  to  sue  upon  them  without 

Nashville.  103  U.  S.  770;    Burleigh  v.  reference  to  the  citizenship  of  any  prior 

Rochester,  5  Fed.  Rep.  667;    Derby  v.  holder.    Thompson  v.  Perrine,  106  U.  S. 

Mmlesto.    104    Cal.    515,    citing   text;  589,592,593."    Colorable  and  collusive 

Clifton  Foree  v.  Brush  El.  Co..  92  Va.  transfers  by  a  citizen  of  the  State  where 

289;     CJamble   r.    Rural    Independent  the  suit  is  brought  to  citizen  of  another 

Srhool  Dist..  132  Fed.  514;   Manhattan  State  of  bonds  and  coupons  will  not 

Sav.  Bank  r.  N.  Y.  Nat.  Bank,  42  N.  give    the    Federal    court   jurisdiction. 

Y.    App.     Div.     147;     infra,    §    956;  Famiington  v.  Pillsbury,  114  U.  S.  138. 
Ponipton      V.     Cooper      Union,      101         It  is  no  objection  to  the  maintenance 

r.    S.     19t);    Curnl)orland    County  v.  of  an  action  in  the  Federal  court  that 

Randolpli.  SO  Va.  614.     \  municipal  the  plaintiff  did  not  pay  any  money 

bond  in  the  usual  form  is  not  rendered  consideration   for    the   assignment  to 

non-nepotiablo  bv  a  pn>vision  that  it  him  of  any  of  the  bonds  or  coupons, 

should  Ik^  "{xiyahlo  at  the  pleasure  of  or   that  bonds  and  coupons  were  as- 

the  oblipor  at  any  time  l>efore  due."  signed  to  plaintiff  for  cooecium  on/y  io 

Ark]<y  School  District  v.  Hall,  113  V.  cases  where  all  the  holders  of  the  bonds 
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pal  bond  from  a  bona  fide  holder,  who  obtained  k  for  value  before 
maturity,  takes  it  free  from  equities,  though  he  himself  may  have 
had  notice  thereof.^  An  overdue  and  unpaid  coupon  for  interest, 
attached  to  a  municipal  bond  which  has  several  years  to  run,  does 
not  render  the  bond  and  the  subsequently  maturing  coupons  dis- 
honored paper,  so  as  to  subject  them,  in  the  hands  of  an  innocent 
purchaser  for  value,  to  defences  good  against  the  original  holder.^ 

were  non-residents  and  not  citizens  of  of  the  city  treasurer,  was  held  to  be 
the  State  where  the  action  is  brought,  non-negotiable.  To  the  same  effect, 
See  Bernards  Township  v,  Stebbins,  Benwefi  v.  Newark,  55  N.  J.  Eq.  260, 
109  U.  S.  341 ;  Index,  titles  Contracts;  where  the  nature  and  characteristics 
Federal  Courts.  of  rqnstered  bonds,  coupon  bonds,  con- 

Municipal  bonds  and  securities,  when  vertible  coupon  bonds  and  registered 
properly  executed,  assume  a  concrete  coupon  bonds  are  discussed  and  de- 
form which  ffives  to  them  a  tangible  fined.  A  statute  providing  that  mu- 
status  and  miQces  them  more  than  mere  nicipal  bonds  should  be  registered  in 
evidences  of  debt.  They  constitute  a  thecity  clerk's  office  was  held  not  to  im- 
species  of  property  which  may  have  a  port  that  the  bonds  should  be  issued  to 
sUua  for  ptirposes  of  taxation  other  than  registered  payees,  nor  that  they  should 
the  donucile  of  their  owner.  State  v,  be  issued  as  registered  bonds  in  contra- 
fldelity  &  Deposit  Co.,  35  Tex.  Civ.  distinction  to  coupon  bonds  and  as 
App.  214;  post,  chapter  on  Taxation,  non-negotiable  in  character.  Man- 
Exemption  of  mumcipal  bonds  and  hattan  Sav.  Inst.  v.  New  York  National 
certificates  of  indebtedness  from  taxa-  Exchange  Bank,  170  N.  Y.  58,  aff'g  53 
tion^  see  State  v.  Board  of  Assessors,  N.  Y.  App.  Div.  635. 
Ill  La.  982.  When  issue  is  properly  joined  as  to 

A  statute  authorized  a  municipality  the  making  and  execution  of  a  munici- 
to  issue  either  coupon  bonds,  or  coupon  pal  bond  or  coupon,  the  fact  that  it  lias 
bonds  registered  as  to  principal  only  or  a  negotiable  character  does  not,  in  the 
registered  bonds  without  coupons.  In  absence  of  a  statute  to  that  effect,  en- 
the  case  of  registered  bonds  it  was  pro-  title  it  to  be  received  in  evidence  with- 
vided  that  the  bonds  should  l>e  payable  out  proof  that  the  signatures  to  the 
to  the  person  to  whom  they  were  is-  paper  are  those  of  the  persons  they 
sued  instead  of  to  bearer;  that  a  cer-  purport  to  be.  Apache  County  v. 
tificate  showing  the  registration  should  Barth,  177  U.  S.  538,  545.  If  there  is 
be  indorsed  thereon,  and  that  the  no  plea  under  oath  denying  the  exe- 
boods,  as  sold  by  the  payees,  might  be  cution  of  coupons  as  required  b^  stat- 
registered  in  the  name  of  the  purchas-  ute,  they  become  admissible  in  evi- 
ers,  the  new  name  in  each  case  to  be  dence  without  any  further  proof  of 
shown  in  the  certificate  of  the  register,  their  execution.  Coles  v.  Santa  Fe 
It  was  held  that  registered  bonds  is-  County,  6  N.  Mex.  88,  118. 
sued  under  the  statute  were  negotiable  ^  Cromwell  v.  Sac  Co.,  96  U.  S.  51 ; 
instruments  and  protected  by  the  law  ante,  §  871 :  McClure  v.  Oxford  Town- 
merchant  in  the  hands  of  bona  fide  ship,  94  U.  S.  429.  If  the  previous 
holders.  It  was  further  held  that  the  holders  of  the  bonds  in  suit  were  bona 
omuMdon  of  the  name  of  the  payees  fide  holders  for  value,  the  plaintiff  can 
from  the  bond  contrary  to  the  provi-  avail  himself  of  such  previous  holders' 
sions  of  the  statute  only  imposed  upon  position  without  showing  that  he  him- 
the  purchaser  the  duty  of  seeing  that  self  has  paid  value.  Montclair  v. 
the  Dond  had  actuallv  been  issued  by  Ramsdell,  107  U.  S.  147. 
the  municipality  and  did  not  other-  *  Cromwell  v.  Sac  Co.,  96  U.  S.  51 ; 
wise  affect  the  validity  or  ne^otia-  Goodman  v.  Simonds,  20  How.  343; 
bility  of  the  instrument.  D'Esterre  Murray  v.  I^rdner,  2  Wall.  110;  Nat. 
V.  Brooklyn.  90  Fed.  Rep.  586.  In  Bank  of  N.  A.  of  Boston  v.  Kirby,  108 
SocJIans  v.  Rollins,  173  Mass.  275,  a  Mass.  497. 

bond  payable  only  to  a  person  named  In  Buffalo,  &c  Deposit  Co.  v.  Medina 
and  not  to  such  pei^n  or  order  or  as-  Gas,  &c.  Co.,  162  N.  Y.  67,  the  court 
rigDs,  and  transferable  only  at  the  office   held  tliat  corporate  bonds  do  not  stand 
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A  bona  fide  purchaser  for  value  of  negotiable  securities  before  their 
maturity  may  recover  against  the  maker  the  full  amount  of  them, 
though  he  may  have  paid  for  them  less  than  their  fwr  value.* 

§  880  (512).  Negotiability;  Fonn  of  Bond;  Oondition.  —  Munici- 
pal bonds,  in  the  usual  form,  containing  words  of  negotiability,  with 
coupons  attached,  are  absolute,  and  not  conditional,  promises  to  pay, 
and  hence  are  negotiable  with  all  the  incidents  of  negotiability.  Such 
l)onds  are  held  to  be  negotiable  notwithstanding  they  contain  such 
ji  recital  as  the  following:  "This  bond  is  issued  for  the  purpose  of 
subscribing  to  the  capital  stock  of  the  Fort  Scott  and  Allen  County 
Ilailroad,  and  for  the  construction  of  the  same  through  the  said  torn- 
ship,  in  pursuance  of  and  in  accordance  with  an  act  of  the  legislature 
of  the  State  of  Kansas,  entitled  'An  Act  to  enable  municipal  town- 
ships to  subscribe  for  stock  in  any  railroad,  and  to  provide  for  tfie 
payment  of  the  same,  approved  February  25,  1870';  and  for  the 
payment  of  the  said  sum  of  money  and  accruing  interest  thereon,  in 
manner  aforesaid,  upon  the  performance  of  the  said  condition,  the 
faith  of  the  aforesaid  Humboldt  Township,  as  also  its  property, 
revenue,  and  resources,  is  pledged" ;  the  court  holding  that  the  con- 
struction of  the  road  through  the  township  was  not  a  condition  upon 
which  payment  was  to  be  made." 

dishonored   upon  their  face    and    de-  301 ;  Chicopee  Bank  v.  Charan,  8  Met. 

prived  of  their  negotiability  so  as  to  (Mass.)  40.     As  to  power  of  a  city  or 

prevent  a  transferee  from  acquiring  the  municipality  to  sell,  or  to  a^ree  tosdl, 

status  of  a  bona  fide  holder,  because  eiglit  or  dispose  of  its  bonds  or  obligations  for 

coupons  representing  past  due,  unpaid  less  than  their  par  value,  see  Memphis  r 

instalments  of    interest   are  attached  liro^Ti,  20  Wall.  289 ;   Sliirk  r.  Pulaski 

thereto,  notwithstanding  that  the  bonds  County,   4  Dillon   C.   C.    209:    Nasb- 

provide  tliat  they  shall  become  due,  ville  v.   Ray,    19   Wall.    (U.  S.)  468: 

principal  and  interest,  upon  default  in  Wheelen's  Appeal,  108  Pa.  St.  IG2. 197. 

payment  of  any  instalment  of  interest  holding  tliat  power  to  sell  bonds  at  not 

tor  six  months  after  maturity  and  de-  less  tlmn  par  does  not  warrant  a  oom- 

mand.    The  opinion  of  the  court  says  mission  to  the  purchaser  of  the  bonds 

by  way  of  (/ic/u7n  in  that  case,  that  "the  from   the  city  at   par;    and  this  «e 

presence  of  due  and  unpaid  coupons  think  is  unauestionably  right, 
on  the  bond  is  sufficient  to  put  the  pur-        '  Humboldt  Township  v.  Long,  92 

chaser  on  inquir>'."     The  court  adds,  U.  S.  642:   infra,  §  879,  and  notl^.    In 

however,  *'But  they  do  not  of  them-  giving  its  judgment,  in  the  case  above 

selves  make  the  bond  to  which  they  cited,  the  court  says:    "Rehing  upon 

are  attached  dishonored  paper."    This  this  clause  of  the  certificate,  the  town- 

was    distinctly    held    in    Cromwell    v,  ship  contends  that  the  construction  of 

County  of  Sac,  96  U.  S.  51.  the  railroad  through  the  township  wia 

*  Cromwell  v.  Sac  Co.,  96  U.  S.  51;  a  condition  upon  which  the  pnyrowt 

Lay  V.  Wissman,  36  Iowa,  305;    Nat.  was  agreed  to  be  made.     \\e  think. 

Bank  of  Mich.  v.  Green,  33  Iowa,  140;  however,  this  is  not  the  true  constnr- 

Park  Bank  v.  Watson,  42  N.  Y.  490;  tion  of  the  contract.    The  constnietion 

Fowler  v.  Strickland,   107  Mass.  552;  of  the  road  as  well  as  the  sidmcripticn 

Stoddard  v.  Kimball,  6  Cush.  (Mass.)  for  stock  was  mentioned  in  the  recital 

469;  Allaire  v.  Hartshome.  21  N.  J.  L.  as  the  reasons  why  the  township  en- 

665:  Williams  v.  Smith,  2  Hill  (N.  Y.),  tered  into  the  contract,  not  u  eondi- 
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§  881  (509).  Different  Glasses  of  Bonds ;  Implied  and  Express  Power 
to  issue ;  Recitals ;  Mode  of  Pleading.  —  Negotiable  securities  of  the 
kind  here  referred  to  have  been  issued  by  municipdl  corporations 
proper  (generally  under  an  express  power  to  aid  railways,  or  for  gas- 
works, water  works,  or  specified  local  improvements,  but  sometimes 
under  an  implied  power);  and  by  counties,  usually  under  express 
power  (generally  to  aid  railways,  or  for  public  buildings,  bridges,  or 
improvements  *) ;   and  by  organized  townships  which  are  parts  of 

tions  upon  which  its  performance  was  the  Court  of  Appeals  of  New  York  in 

made  to  depend.     It  was  for  the  pur-  Chase  Nat.  Bank  v.Faurot,  149  N.  Y. 

pose  of  subscribing,  and  to  aid  in  tlie  532,  535.    The  language  of  the  Court  of 

construction  of  the  road,  that  the  bond  Appeals  is  borne  out  by  all  the  au- 

was  given.    Tlie  words  *  upon  the  per-  thorities,   to  the  effect  that  no  dis- 

formance  of  the  said  condition '  cannot,  tinction  is  made  in  this  respect  between 

then,  refer  to  anything  mentioned  in  private  corporations  and  those  which 

the  recital,  for  there  is  no  condition  are  created  for  governmental  or  mu- 

there.    A  much  more  reasonable  con-  nicipal    purposes.       See    opinion    of 

fitruction  is,  tliat  they  refer  to  a  former  Batilett,  J.  (p.  535),  where  the  cases 

part  of  the  bond,   where  the  annual  are  cited.   The  payee* 8  name  being  left  in 

interest  is  stipulated  to  be  payable  at  hlankj  any  holder  has  the  implied  aw- 

a  banker's,    'on  the  presentation  and  thoriiy  to  fill  up  the  blank  with  the  inser- 

surrender   of   the    respective    interest  tion  of  his  own  name.    Wliite  v.  Vermont 

coupons.'    Such  presentation  and  sur-  &  M.  R.  Co.,  21  How.  (U.  S.)  575.    This 

render  is  the  only  condition  mentioned  case  is  also  expressly  approved  by  the 

in  (the  instrument.     But  that  stipula-  Court   of   Appeals   of   New   York   in 

tion  presents  no  such  contingency  as  Brainerd  v.  New  York  &,  H.  R.  Co.,  25 

destroys  the  negotiability  of  the  in-  N.  Y.  496,  500,  where  that  court  said: 

stniment.     It  is  what  is  always  im-  "The  case  of  White  v.  Vermont  and 

plied  in  every  promissory  note  or  bill  Massachusetts  Railroad  Company  (21 

of  exchange,  that  it  is  to  be  presented.  How.  (U.  S.)  575)  was   an  action  to 

4Uid  surrendered  when  paid.     As  well  recover  on  a  bond  issued  by  a  railroad 

might  it  be  said  that  a  note  payable  on  corporation,   the  payee's  or  obligee's 

deaiand  is  payable  upon  a  contingency,  name  being  left  blank.     It  was  held 

and   therefore    non-negotiable,    as    to  that  the  instrument   was  negotiable, 

affirm  that  one  payable  on  its  presenta-  and  that  the  plaintiff,  to  whom  it  liad 

tion  and  surrender  is,  for  that  reason,  been  transferred,  might  insert  his  own 

destitute  of  negotiability."     See  also  name   in  the   blank."      Infra ^    §  956. 

Hotchldss   V.    Nat.    Banks,    21    Wall.  Power     to     substitute     other     bonds. 

(U.  S.)  354.    As  to  form  of  bonds,  seal,  Lynde  v.  Winnebago  County,  16  W^all. 

piace  of  payment,  and  delivery,  see  cases  6 ;      McKee    v.     Vernon    County,     3 

cited,  Daniel  on  Neg.  Instr.,  §§  1492-  Dillon  C.  C.  210. 
1499.    Cannot  be  issued  in  blank  as  to        Mistakes  corrected  in  equity.    Where 

date.    Jackson  Co.  Sup.  v.  Brush,  77  a   town   voted   to  issue    nulway  aid 

ni.  59.  bonds  to  run  twenty  years,  with  the 

Municipal  bonds  payable  to  right  to  pay  them  in  ten  years,  and  the 

or  assigns are  negotiable  instru-  bonds  were  printed  and  issued,  by  mi»- 

ments  according  to  the  law  merchant,  take,  without  the  option  clause,  a  pro- 

Biainerd  v.  New  York  &  H.  R.  Co.,  25  ceeding   in    equity   to   correct   them, 

N.  Y.  496.     In  tliat  case  it  was  held  brought  by  the  town  against  holders 

that  a  bond  of  a  railroad  corporation  who    had   purchased   them   with   full 

payable  to  an  individual  or  his  assigns  knowledge  of  the  facts,  was  sustained. 

IS  commercial  paper  negotiable  by  de-  Town  of  Essex  v.  Day,  52  Conn.  483. 
lively  under  an  assignment  in  blank,        ^  In  several  of  the  States  power  is 

and  not  a  specialty  subject  to  equities  ^ven  to  municipalities  or  counties  to 

between  the  corporation  and  the  person  issue  bonds  to  aid  works  of  y  internal 

named  in  the  bond  as  primary  payee,  improvement."    And  under  this  ^neric 

Tbis  question  was  more  recently  before  term  the  question  has  arisen.  What  are 
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counties,  under  express  authority,  and  usually  as  a  means  of  aiding 
the  construction  of  railways;  and  by  school  districts,  under  express 
power,  to  raise  money  to  erect  school-houses.  In  some  of  the  West- 
ern States,  counties  have  been  legislatively  made  the  agents  for  the 
inhabitants  of  non-incorporaied  Uxwtiships,  and  in  Missouri  for  "strips 
of  territory"  to  issue  bonds  in  the  name  of  the  county,  but  to  be  paid 
out  of  the  property  within  the  specified  township  or  designated  ter- 
ritorial limits  or  strip  of  country.*  Reference  is  made  to  this  subject 
here  in  order  to  observe  that  where  the  bonds  or  securities  are  issued 
under  an  express  power,  the  legislative  act,  being  the  only  source 
of  the  authority,  measures  and  limits  the  power  it  confers,-  and  the 

works  of  internal  improvement?  The  R.  Co.  v.  Colfax  Coimty.  4  Neb.  450: 
Supreme  Court  of  Alabama^  in  defining  infra,  §  885,  and  note, 
the  phrase  "internal  improvements,  In  Montana  it  is  held  that  the  leg- 
says:  "Where  internal  improvements  islature  may  authorize  the  creatioD  of 
under  State  authority  are  spoken  of,  it  county  indebtedness  for  public  raids, 
is  imivereally  understood  tliat  works  Wilcox  v.  Deer  Lodge  Co.,  2  Mont.  T. 
within  the  State,  by  which  the  public  674. 

are  supposed  to  be  benefited,  are  in-  *■  Construction  of  the  Miswuri  toon- 
tended;  such  as  the  improvements  of  shiv  railway  aid  act  of  March  23.  1868, 
highways  and  channels  of  travel  and  and  the  rights  and  remedies  of  the 
commerce.''  Wetumpka  v.  Winter,  29  bondholder.  Jordan  r.  Cass  Co..  3  IMl- 
Ala.  651.  Ion  C.  C.  185;  Same  v.  Same.  II 
The  legislature  of  Nebraska  passed  245;  Washburn  v.  Cass  Co.,  Id.  251: 
an  act 'Hliat  any  county  or  city  in  the  Harshman  v.  Bates  County,  Id.  150; 
State  of  Nebraska  is  hereby  authorized  92  U.  S.  569 ;  referred  to  at  buie, 
to  issue  bonds  to  aid  in  the  construe-  infra.  Construction  of  Kansa-f  legiida- 
tion  of  any  railroad  or  other  work  of  tion.  Thayer  r.  Montgomery'  Co..  3 
internal  improvement,  to  an  amount  to  Dillon  C.  C.  389,  and  note, 
be  determined  by  the  county  commis-  Precinct  bonds,  supra,  J  872.  note, 
sioners  of  such  county,  or  the  city  coun-  '  Thus  a  power  to  issue  bonds  of 
cil  of  such  city,  not  exceeding  ten  per  $1000,  each  Dearing:  interest  at  six  per 
cent  of  the  assessed  valuation  of  all  cent,  ^ill  not  authorize  the  issue  of 
taxable  property  in  said  county  or  city,  bonds  of  a  different  amount  and  zt  z 
provided  the  county  commissioners  or  greater  rate  of  interest,  as  eieht  ppr 
city  council  sliall  first  submit  the  ques-  cent.  Taxpayers  of  Biilan  r.  Tenne»- 
tion  of  issuing  bonds  to  a  vote  or  the  see  Central  R.  R.  Co.,  11  Lea.  329.  .K 
legal  voters  of  said  county  or  city,  in  power  to  subscribe  to  the  stock  of  z 
the  manner  provided  bv  chap.  ix.  of  railroad  a  certain  sum  "payable  in  not 
the  Revised  Statutes  of  the  State  of  exceeding  four  years  by  annual  iniif 
Nebraska  for  submitting  to  the  people  ments,"  and  authorizing  the  issue  of 
of  a  county  the  question  of  borrowmg  bonds  in  anticipation  of  the  coUectioot, 
money."  Session  Laws  of  1869,  p.  92.  held  not  to  warrant  the  issue  of  bondf 
Under  this  act,  a  county  and  a  pre-  payable  in  ten  years.  Norton  r.  Dyert- 
cinct  issued  bonds  to  build  a  bndge  buig,  127  U.  S.  160.  In  this  case  it  «*■ 
across  the  Platte  River,  and  on  an  appli-  contended  that  the  town  should  be  bdd 
cation  by  a  taxpaver  to  restrain  the  liable  as  upon  non-negotiable  bonds  or 
collpction  of  taxes  levied  to  pay  inter-  notes,  treating  the  issue  of  the  nepjti- 
est  on  such  bonds,  the  Supreme  Court  able  bonds  as  an  excess  of  authority 
of  Nebraska,  construing  the  above  act  only,  and  not  invalidating  the  loan  •• 
in  the  lipht  of  the  legislation  of  the  agreed  upon.  But  the  court  said:  "It 
State,  held  tliat  a  bridge  was  a  work  of  is  a  sufficient  answer  to  this  propofr 
"internal  improvement"  within  the  tion  to  say  that  this  suit  is  orousfat 
meaning  of  tlic  statute,  and  that  under  solely  for  a  recovery  upon  the  boodi 
the  power  to  aid,  the  county  might  and  coupons,  and  no  question  groiriqf 
itself  construct  the  bridge.    Union  Pac.  out  of  the  liability  of  the  town  for  the 
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same  principle  applies  to  the  instruments  issued  under  statutory 
authority  by  any  of  these  classes  of  corporations,  or  quasi  corpora* 
tions.  But  in  respect  to  all  these  corporations  and  quasi  corporations, 
there  is,  we  suppose,  no  solid  ground  to  contend  that  they  have  any 
inherent  or  general  implied  power  to  issue  commercial  securities, 
and  the  true  doctrine  is  that  they  can  only  do  so  by  virtue  of  express 
legislative  authority,  which  must  exist  in  fact  and  which  ought  regu- 
larly to  be  recited  in  the  bond.  And  in  respect  to  municipal  or 
chartered  corporations,  our  opinion,  as  shown  in  this  chapter,  is  that 
they  also  have  no  such  inherent  power,  and  no  power  whatever  except 
so  far  as  conferred  expressly  or  by  fair  implication.  This  is  an  im- 
portant principle;  and  it  results  therefrom  that  there  is  no  presump- 
tion in  favor  of  the  power  to  issue  such  securities,  especially  on  the 
part  of  quasi  corporations;  and  it  would  seem  to  follow  that  if  the 
bonds  of  municipal  or  public  corporations  contain  no  recital  as  to 
the  authority  for  their  issue  or  their  purpose,  there  is  no  presumption 
in  favor  of  their  validity,  and  it  devolves  on  the  holder  to  aver  and 
show  by  evidence  aliunde  that  the  bonds  were  issued  for  some  pur- 
pose authorized  by  statute.  And  hence,  also,  a^  a  matter  of  'pleading^ 
the  authority  or  power  to  issue  the  bonds  in  suit  ought  to  appear  on 
the  face  of  the  declaration,  or  by  some  recital  in  the  bonds  made  part 
thereof;  that  is,  it  should  thus  appear  that  they  were  bsued  for  some 
purpose  authorized  by  statute.^ 

8ubflcrii)tion  to  the  stock  can  be  in-  plaintifT^  but  presumptively  the  plain- 
quired  into  in  this  suit.''  tiff  is  a  holder  for  value  before  maturity, 

'  Th^er  v.  Montgomery  Co.,  3  without  notice;  the  contrary  must  be 
Dillon  C.  C.  389,  and  note;  Ken-  shown  by  the  defendant.  Chambers 
nard  v.  Cass  County,  lb,  147;  Nash-  County  r.  Clews,  21  Wall.  317;  Pendle- 
viUe  V,  Ray,  19  Wall.  468.  ton   Cfounty  v.   Amy,    13   Wall.   297. 

Mode  of  declaring  on  bonds  and  Special  plea  erroneously  held  bad  con- 
eoupona,  Kennard  v.  Cass  County,  3  sidered  as  amounting  to  the  general 
Dillon  C.  C.  147,  and  cases  cited  in  issue;  and  as  the  erroneous  ruling 
note  on  p.  150;  Thayer  v.  Montgomery  was  harmless,  the  judgment  was  not  re- 
County,  supra,  A  declaration  on  bonds  versed.  lb.  Answer  denying  that 
against  a  municipal  corporation  liaving  plaintiff  is  the  owner,  holder,  or  bearer 
no  genend  authority  to  issue  commer-  of  the  coupons  in  suit  good  on  general 
cial  paper,  to  be  sufficient  on  demurrer,  demurrer.  Pendleton  County  v.  Amy, 
must  show,  either  by  averment  or  in  13  Wall.  297.  Proof  of  execution  of 
the  copies  of  the  bonds  annexed,  that  bond  when  denied  under  oath.  Under 
the  defendant  had  power  to  issue  them,  the  legislation  of  A  labama,  non  assutnp- 
It  is  not  sufficient  to  allege  generally  sit  does  not  involve  the  faclum  of  tne 
that  it  had  full  power  and  authority  to  bonds.  Chambers  County  v.  Clews,  21 
execute  the  bonds.  Hopper  v.  Co\ang-  Wall.  317.  Corporation  may  plead  nil 
ton,  118  U.  S.  148.  debet  and  non  est  factum.    Grand  Chute 

Mode  of  pleading  defences.  The  plea  v.  Winegar,  15  Wall.  355.  Defence  of 
of  the  general  issue  in  assumpsit  in  non  est  factum  sustained.  Coler  v.  Cle- 
8tate8  where  that  mode  of  pleading  is  bume,  131  U.  S.  162.  Here  the  stat- 
yet  allowed,  puts  in  issue  the  question  ute  pro\ided  for  the  issue  of  bonds  by 
of  the  authority  of  the  officers  to  issue  cities,  and  directed  that  such  boncfs 
the  bondfl   and  the  bona  fides  of  the  should  be  signed  by  the  mayor,  and  by 
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§  882.  Power  to  issue  Bonds  includes  the  Power  to  mtke  them 
Negotiable.  —  If  exjiress  "power  be  conferred  upon  a  municipalit}' 
to  issue  bonds  bearing  interest,  this  contemplates  and  by  necessai}' 
or  reasonable  implication  aidhorizes  the  issue  of  negotiable  bonds.  A 
non-negotiable  bond  is  no  more  serviceable  to  the  holder  than  the 
ordinary  warrant,  —  the  usual  voucher  issued  in  liquidation  of  ordi- 
nary expenditures  of  the  municipality,  —  and  if  a  bond  is  to  be 
endowed  with  an  enlarged  value,  the  only  manner  in  which  it  can  be 
done  is  to  give  it  negotiability  so  as  to  impart  to  it  the  quality  of 
commercial  paper,  and  thereby  cut  ofif  equities  in  the  hands  of  inno- 
cent purchasers  for  value.  Therefore  if  there  must  be  a  distinction 
between  bonds  and  warrants,  it  must  be  that  which  distinguishes 
the  ordinary  warrant  or  non-negotiable  instrument  from  the  negoti- 
able municipal  bond  which  cuts  ofif  equities.  The  general  power 
to  issue  ''bonds"  must  be  taken  to  authorize  bonds  in  the  usual 
form  of  such  well-known  commercial  obligations.  The  usual  fonn 
embodies  a  contract  and  obligation  negotiable  in  its  terms.  Money 
may  be  borrowed  by  a  city  upon  a  non-negotiable  instrument,  but 
in  order  to  obtain  advantageous  terms  and  to  enter  the  markets  of 
the  world  in  fair  competition  for  the  use  of  money  it  must  issue  com- 
mercial paper.  Therefore,  when  power  to  issue  bonds  is  expressly 
conferred,  the  municipality  has  of  necessity,  or  by  fair  constnictioD, 
the  power  to  give  to  these  bonds  the  iisual  commercial  aUribvUs  oj 
negotiability,^ 

him  foruardcd  to  the  Comptroller  of  ''take  the  risk  of  the  official  chancier 

tlie  State  for  registration,  and  a  city,-  of  those  who  execute  them."    The  city 

by  proper  ordinance,  authorized  the  is  not  estopped  from  defendins:  opoD 

issue  of  bonds  for  water  works.     The  the  facts,  and  these  facts  establisbed 

bonds  were  dated  January  1,  1884.  The  its  plea  of  non  est  factum.    This  caaeii 

tenn  of  the  mayor  then  in  office  expired  controlled  by  the  principle  of  Anthony 

in  April  following,  and  he  was  sue-  v.  County  of  Jasper,  101  U.  S.  693,  ind 

ceed^  by  a  new  officer.    In  Jul}r,  1884,  is  to  be  aistin|ruished  from  Weyauvcp 

the  common  council,  by  resolution,  re-  v,  Ayling,  99  U.  S.  1 12,  and  is  faieM  tobe 

c)uested  the  ex-mayor,  whose  name  had  analogous  to  Amy  v.  Watertown,  Na  1* 

been  engraved  on  the  coupons,  to  sign  130  U.  S.  301. 

the  bonds.    He  did  so,  adding  the  word  Remedy  at  law.    A  corporation  ctp- 

" Mayor''  after  his  signature,  and  for-  not  be  relieved  against   its  bond  in 

warded  the  bonds  to  the  Comptroller,  equity  if  the  ground  for  relief  sbovB  a 

who  duly  registered  them.    In  an  action  complete  defence  or  an  adequate  rib- 

upon  coupons  brought  by  a  bona  fide  edy  at  law.     Grand  Chute  v.  Vmefiu 

holder  for  value,  the  Supreme  Court  of  (case  in  equity),  15  Wall.  373. 

the   United   States   held   that   as  the  »  Carter  County  v.  Sinton,  120  U.  8. 

statute  provided  for  the  signing  and  517,525;  Cadillac  v.  Woonsocket  In^ 

forwarding  of  the  bonds  by  the  mayor,  for  Sa\ing8,  58  Fed.  Rep.  935;  AbUw 

the  mayor  at  the  time  of  ftigning  was  the  v.  Presque  Isle  Co.  SuperviBore.  60  Fed 

only  officer  haWng  power  to  sign  and  Rep.  55,  66;   West  Plains  Townahip* 

forward  them,  and  that  the  city  could  Sage,  69  Fed.  Rep.  943.  948;  HowMW 

not  tiesignate  any  other  person  to  act  v.  Kiowa  County,  73  Fed.  Rep.  406; 

in  his  stead.    *'  Bona  fide  purchasers  of  D'Esterre  v.  Brooklyn,  90  Fed.  Bcp. 

municipal  bonds  must,"  said  the  court,  586;    Rathbone  v.   Hopper,  o7  Kaa 
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§  883.     Oonstmction  of  Express  Power  to  issue  Bonds.  —  We  have 
seen  that  the  power  of  municipalities  to  issue  bonds  and  other  negoti- 

240;  Vicksburg  v,  Lombard,  51  Miss,  obtain  advantageous  terms,  and  to 
111,  125;  Lexington^  v.  Union  Nat.  enter  the  markets  of  the  world  in  fair 
Bank,  75  Miss.  1;  Klamath  Falls  v.  competition  for  the  use  of  money,  it 
Sachs,  35  Oreg.  325;  Austin  v.  Nalle,  must  issue  commercial  paper.  The 
S5  Tex.  520;  Winston  v.  Fort  Worth  power  to  issue  bonds  was  granted  to 
(Tex.  Civ.  App.),  47  S.  W.  Rep.  the  city  of  Austin  for  the  puipose  of 
740  ;  Jefferson  v,  Jennings  Banking,  enabling  it  to  raise  money,  and  it  is  not 
dec.  Co.,  35  Tex.  Civ.  App.  74.  to  be  presumed  tiiat  it  was  intended  to 
In  Klamath  Falls  v.  Bachs,  35  Oreg.  restrict  the  power  to  the  issuing  of  ob- 
325,  341,  where  the  municipality  had  ligations  that  would  not  be  effective 
express  power  to  *' issue  bonds"  J^'o/-  for  the  purpose  of,  and  advantageous 
verton,  C.  J.,  who  delivered  the  opinion  to  the  city.  See  on  this  subject  the 
of  the  court,  said:  "Manifestly,  a  dis-  remarks  of  Mr.  Justice  Harlan  in  Gun- 
tinction  was  intended  to  be  made  be-  nison  County  Com'rs  v.  Rollins,  173 
tween  the  two  kinds  of  vouchers  or  U.  S.  255,  276:  '^  Indeed  it  is  entirely 
obligations  (i.  c,  ordinary  warrants  competent  for  a  State  to  provide  by 
and  bonds),  and  it  was  designed,  no  statute  that  all  obligations,  in  what- 
doubt,  that  one  should  possess  more  of  ever  form  executed  by  a  municipality 
value  to  the  holder  tiian  the  other,  else  existing  under  its  laws,  shall  be  sub- 
why  should  the  different  kinds  of  obli-  iect  to  any  defence  that  would  be  al- 
gations  be  designated  in  the  self-same  lowed  in  cases  of  non-negotiable  in- 
flection of  the  charter?  Now,  a  non-  struments.  But  for  reasons  that  every 
negotiable  bond  is  no  more  serviceable  one  understands  no  such  statutes  have 
to  the  holder  than  the  ordinary  war-  been  passed.  Municipal  obligations 
ranty  the  usual  voucher  issued  in  liqui-  executed  under  such  a  statute  could 
dation  of  ordinary  expenditures  of  the  not  be  readily  disposed  of  to  those  who 
municipality;  and,  if  we  would  endow  invest  in  such  securities." 
it  with  an  enlarged  value,  the  only  The  Supreme  Court  of  the  United 
manner  by  which  it  could  be  done  is  to  States  seems  to  have  tacitly  recognised 
pve  it  negotiability,  so  as  to  impart  to  the  principle  that  power  to  issue  nego- 
it  the  quflJity  of  commercial  paper,  and  tiable  bonds  may  be  implied  from  an 
thereby  cut  off  equities  in  the  hands  of  express  power  simply  to  issue  bonds, 
innocent  holders  for  value;  so  that,  if  In  Amey  v.  Allegheny  City,  24  How. 
we  must  make  a  distinction,  it  must  be  (U.  S.)  364,  the  legislature  of  Penn- 
that  which  distinguishes  the  ordinary  sylvania  had  authorized  Allegheny  City 
warrant  or  non-negotiable  from  the  to  subscribe  to  the  stock  oi  a  certain 
negotiable  municipal  bond,  which  cuts  railway  company,  and  to  issue  "certifi- 
off  equities.  We  conclude,  therefore,  cates  of  loan "  therefor.  The  city  sub- 
that  the  bonds  authorized  by  the  scribed  to  the  stock,  and  issued  in  pay- 
charter  are  those  possessing  the  greater  ment  what  are  now  known  as  negotiable 
commercial  value,  issued  m  the  usual  bonds.  The  court  held  that  the  bonds 
commercial  form,  with  protection  to  were  valid,  and  were  not  subject  to  be 
innocent  purchasers."  In  Austin  v.  attacked  for  irregularity  in  tne  hands 
Nalle,  85  Tex.  520,  543,  Gaines,  J.,  who  of  a  bona  fide  transferee.  Speaking  of 
delivered  the  opinion  of  the  court,  hold-  the  certificates  of  loan,  the  court  say : 
ing  that  power  to  issue  bonds  implies  "Such  certificates  are  well  and  dis- 
power  to  make  them  negotiable,  said:  tinctly  known  and  recognized  in  the 
''A  municipal  bond,  in  its  ordinary  usages  and  business  of  lending  and  bor- 
oommercial  sense,  means  a  negotiable  rowing  money,  in  the  transactions  of 
bond.  Hence,  if  the  legislature  in-  commerce  also,  and  for  raising  money 
tended  to  authorize  the  city  council  of  upon  the  contract  in  thenri  for  industrial 
Austin  to  issue  mere  evidences  of  debt,  enterprises  and  internal  improvements. 
why  did  they  use  the  word  'bond'?  They  were  formerly  more  generally 
The  word  implies  something  more  than  known  than  otherwise  as  'certificate 
mere  promises  to  pay;  that  is  to  say,  of  loan/  with  certificates  of  interest 
it  implies  bonds  having  the  commer-  attached,  payable  to  bearer  at  partio- 
rial  quality  of  negotiability.  Money  idar  times  within  the  year,  at  some  par- 
may  be  borrowed  by  a  city  upon  a  non-  ticular  place,  being  a  part  of  the  con- 
ne^'otiable  instrument,  but  in  order  to  tract,  from  which  they  must  be  cut  off 
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able  securities  is  l^islative  in  its  origin,  and  depends  upon  a  grant  oj 
avihority  from  the  legislature.  A  municipality  can  only  act  under 
and  in  accordance  with  the  statutory  authority  which  is  conferred 
upon  it.  If  the  power  is  limited,  it  cannot  exceed  the  prescribed 
limit,  and  its  power  b  exhausted  when  the  limit  is  reached.  If  it 
requires  further  powers,  it  must  obtain  these  by  a  further  grant  from 
the  legislature.  In  granting  such  authority  the  power  of  the  legis- 
lature is  supreme,  except  in  so  far  as  it  is  limited  and  controlled  by 
constitutional  provisions.  It  has  even  been  held  that  the  legislature 
cannot  stiptdaie  away  Us  power  to  avtlwrize  a  municipal  corporatioD 
to  borrow  money  for  public  purposes  by  an  issue  of  bonds,  as  by 
inserting  a  provision  in  a  statute  for  an  issue  of  bonds  that  the  munici- 
pality shall  issue  no  bonds  thereafter  until  the  bonds  authorized  by 
the  particular  statute  are  paid.  One  legislature  cannot  prohibit  a  sub- 
sequent l^islature  from  changing,  altering,  or  annulling  existing  laws 
affecting  public  interests.  The  fact  that  persons  have  purchased  bonds 
issued  pursuant  to  statutory  authority  containing  such  a  prohibiticn 
does  not  prevent  the  legislature  from  authorizing  a  further  issue,  at 

all  events  in  those  cases  where  the  bonds  are  issued  for  a  strictlv 

• 

public  purpose  of  the  municipality,  e.  g,,  for  the  support  of  schools.^ 

to  be  presented  for  payment.  But  now  Bank,  105  U.  S.  342,  other  boadi  of 
in  their  use  they  are  called  bonds  with  the  same  issue  came  in  question,  and 
coupons  for  interest  —  a  coupon  bond;  the  ruling  in  the  previoua  case  vbs 
coupons  being  interest  payable,  sepa-  adhered  to  without  dissent.  In  Ottam 
rable  from  the  certificate  of  loan  for  the  v.  Carey,  108  U.  S.  1 10,  there  waaanat* 
purpose  of  receiving  it.  But  neither  tempt  to  recover  upon  still  other  hoods 
the  instrument  nor  the  coupon  has  of  the  same  series.  It  was  held  unini- 
any  of  the  legal  characteristics  of  a  mously  that  the  plaintiff  was  a  maia 
bond,  either  with  or  ^^ithout  a  penalty,  fide  holder,  and  copld  not  recover, 
though  both  are  written  acknowledg-  *  I^eavenworth  Board  of  Educatioo 
ments  for  the  payment  of  debt."  v,  Phillips,  67  Kan.  549.  In  this  cut  a 
There,  although  the  authority  given  statute  authorizing  the  refunding  of 
was  merely  to  issue  "certificates  of  bonds  by  a  board  of  education  con- 
loan,''  the  court  assumed  to  know  that  tained  a  provision  that  ''such  board 
negotiable  certificates,  such  as  are  now  shall  issue  no  bonds  thereafter  except 
known  as  negotiable  bonds,  were  the  refunding  bonds  provided  for  by 
meant,  and  held  them  binding  obliga-  tliis  act."  Tne  refunding  bonds  verc 
lions.  In  Hackctt  v.  Ottawa,  99  U.  S.  issued,  and  thereafter  the  fegislatureaii- 
86,  the  power  delegated  to  the  council  thorized  the  board  of  education  to 
of  the  city  was,  "to  borrow  money  on  make  a  further  issue.  It  was  hekl  that 
the  credit  of  the  city,  and  to  issue  bonds  the  clause  contained  in  the  eariier 
therefor,  and  to  pledge  tlie  revenues  of  statute  was  beyond  the  power  of  the  kp- 
the  city  for  the  payment  thereof."  islature  to  enact ;  and  tnat  the  fact th^ 
Bonds  of  the  city,  negotiable  in  form,  persons  purchased  bonds  rdying  on  it 
were  issued  really  to  aid  in  the  devel-  did  not  preclude  the  legislature  horn 
opmcnt  of  manufacturing  enterprises,  authorizing  a  further  issue.  becauK  tte 
but  they  appeared  upon  their  face  to  power  in  connection  witn  which  the 
have  been  issued  for  lawful  mimicipal  bonds  were  issued  was  one  of  a  pecofiufy 
purposes.  The  court,  all  the  judges  con-  public  nature,  —  viz.,  the  mamteoaaoe 
currin^,  held,  that  an  innocent  holder  of  schools.  —  and  one  Imdature  eonld 
was  entitled  to  recover  upon  the  bonds,  not  limit  the  authority  OTiTaubsequeot 
In    Ottawa  v.  Portsmouth  First  Nat.  legislature  to  legislate  on  auch  a  i 
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But  it  has  elsewhere  been  otherwise  held.^  The  rule  seems  to 
be  that  whenever  the  power  to  issue  bonds  is  called  in  question, 
the  aiUhoriiy  to  issue  rnvM  be  clearly  shown,  and  will  not  be  inferred 
from  uncertain  data,  and  can  only  be  conferred  by  language 
which  leaves  no  reasonable  doubt  of  an  intention  to  confer  it.^  But  it 
has  nevertheless  been  held  that  when  a  statute  under  which  a  muni- 
cipal corporation  has  exercised  the  power  of  issuing  municipal  bonds 
b  fairly  susceptible  of  different  interpretations,  and  its  right  to  issue 
the  bonds  is  in  a  measure  doubtful,  the  fact  that  they  were  issued 
by  the  municipaUty  without  protest  on  the  part  of  any  of  its  citizens 
and  sold  for  value,and  that  they  have  been  recognized  by  the  munici- 
pality and  the  inhabitants  as  valid  for  a  term  of  years,  and  that  the 
interest  payable  thereon  has  been  levied  and  collected  in  the  meantime 
without  objection,  will  entitle  an  innocent  holder  of  the  bonds  to  a 
more  liberal  interpretation  of  the  powers  of  the  municipality  than 
would  have  been  permissible  if  the  right  to  issue  the  bonds  had  been 
challenged  when  they  were  issued  or  shortly  thereafter.^    Express 

*  In  Smith  v.  Appleton,  19  Wis.  468,  '  Brenham  v.  German  American 
469  (referred  to  ante,  §  113),  a  statute  Bank,  144  U.  S.  173,  182;  Ashuelot 
authorizing  a  city  to  issue  refunding  Nat.  Bank  of  Keene  v.  School  Dist.,  56 
bonds  prohibited  the  council  from  is-  Fed.  Rep.  197;  Rathbonp  v.  Kiowa 
suing  tne  bonds  of  the  city  thereafter  County,  73  Fed.  Rep.  395,  399;  State 
"for  any  other  purpose  whatever  ex-  v.  Moore,  45  Neb.  12. 
cept  in  payment  of  the  bonded  debt  of  *  Washington  County  v.  Williams, 
the  city."  It  was  held  that  the  limita-  111  Fed.  Rep.  801;  Keith  County  v. 
tion  upon  the  power  of  the  cit^  to  is-  Citizens  Sav.  &  Loan  Assoc,  116  Fed. 
sue  further  bonds  was  a  material  ele-  Rep.  13,  17;  Wetzell  v.  Paducah,  117 
ment  of  the  contract;  that  holders  of  Fed.  647;  Schmitz  v,  Zeh,  91  Minn. 
bonds  could  not  be  deprived  thereof  290;  Washington  County  v,  DaWd 
without  their  assent;  and  that  they  (Neb.) ;  89  N.  W.  Rep.  737. 
miffht  restrain  d  further  issue  of  bonds  Tliat  where  two  different  construc- 
unaer  a  subsequent  statute.  The  tions  as  to  the  power  to  Issue  bonds  are 
court  seems,  however,  to  have  as-  possible,  the  city,  as  against  bona  fide 
Bumed,  without  deciding,  that  the  holders  for  value,  will  be  held  bound 
restriction  in  question  was  within  the  by  its  own  construction  and  acts,  is 
legislative  authority.  See  ante,  chap,  well  illustrated  by  Van  Hostrup  v. 
iv.,  as  to  extent  of  legislative  au-  Madison  City,  1  Wall.  291.  This  was 
thority  over  municipalities.  an  action  brought  against  the  City  of 

The  legislature  may,  by  mandatory  Madison,  Indiana,  on  certain  coupons 
Hatute,  compel  a  county  to  make  and  attached  to  bonds  issued  by  the  city, 
issue  ite  boTU^s  for  the  purpose  of  fund-  which  bonds  (p.  291)  "promised  to 
ing  debt  incurred  for  necessary  ex-  pay  the  president  of  the  Columbus  and 
penses.  The  terms  "authorize  and  Shelby  Railroad  Company,  or  bearer, 
empower"  in  a  bonding  act  construed  $7000,"  &c.,  &c.  The  city  cliarter  au- 
as  mandatory  under  the  circumstances  thorized  the  city  to  borrow  money  and 
of  the  case  and  the  scheme  embodied  subscribe  stock  (p.  292)  "for  making  a 
in  the  statute.  Jones  v.  Madison  road  or  roads  to  said  city"  —  i.  e.,  to 
County,  137  N.  Car.  579  (overruling  on  Madison,  (p.  292:)  "The  Columbus 
rehearing,  135  N.  Car.  218,  and  Battenr  and  Shelby  Company  (the  company  to 
Park  Bank  v.  Madison  County,  135  N.  which  the  subscription  was  made)  was 
Oar.  230).  See  also  President,  &c.  v,  organized  to  construct  a  road  from 
3tate,  45  Ala.  399 ;  Je/Terson  County  Columbus  to  Shelby  County,  terminat- 
V.  People,  5  Neb.  136.  ing  at  Shelbyville.    But  Columbus  watt 
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statutory  authority  to  issue  bonds  and  to  sell  them  necessarily  im- 
plies the  right  to  pledge  the  credit  of  the  municipality  for  the  payment 
of  the  bonds.*  In  construing  an  express  statutory  authority  to  issue 
bonds  no  comprehensive  rule  can  be  laid  down  which  will  apply  to 
all  cases  and  under  all  circumstances.  Elach  case  must  be  deter- 
mined upon  the  language  used  in  conferring  the  authority,  the  pur- 
poses for  which  it  is  proposed  to  exercise  that  authority,  and  the 
circumstances  out  of  which  the  necessity  for  or  expediency  of  the 
issue  arises.'    When  express  authority  is  conferred  upon  a  city  to 

forty-six  miles  from  Madison;  Shelby-  the  issue  of  the  bonds  and  of  Bccpaa- 
ville  being  about  twenty-ttu^ee  miles  ence  in  the  irregular  exercise  «  the 
north  of  it.  Through  Columbus,  and  power,  see  Rogers  v.  Burlington,  3  WaU. 
by  means  of  the  connection  with  the  (U.  S.)  654,  Qd7.  Compare  dissent  on 
Madison  and  Indianapolis  road,  the  this  point,  76.  p.  672;  Bissell  v.  Jeff- 
Columbus  and  Shelby  road  did  lead  to  erson ville,  24  How.  (U.  S.)  287;  Cooley 
Madison,  and  nowhere  else;  though  if  on  Taxation,  548,  549;  ante,  §  522 
regarded  as  an  independent  and  isolated  note;  Butler  v.  Dunham,  27  IlL  474; 
road,  and  as  one  between  Shelby  and  Steines  v.  Franklin  County,  48  Ma  167, 
Columbus  only,  it  could  not  be  said  to  185;  State  v.  Van  Home,  7  Ohio  St. 
be  a  road  to  the  city  designated.  The  331;  Barrett  v.  Schuyler  Countv  Couit, 
diagram  [printed  in  the  record,  p.  292]  44  Mo.  197;  Shoemaker  v.  GosoenTp. 
^^illelucidate  the  matter."  Trs.,  14  Ohio  St.  587.    See  posl,  f  950. 

The   defence   to  the  coupons   ^vos        *  Gross  Point  Township  v.  Finn,  134 
that  the  (p.  293)  '*said  Columbus  and  Mich.  529. 

Shelby  Railroad  Company  was  not  a  ^  Power  to  issue  bonds  for  the  otm- 
chartered  company  for  the  purpose  of  struction  or  purchase  of  necessary  wit- 
making  a  roaa  to  the  city  of  Madison  nicipal  buildings  construed  to  indude 
aforesaid,  but  to  make  a  road  from  power  to  issue  bonds  for  the  purchase 
Columbus  to  Shelbyville,  the  nearest  of  a  site  therefor.  Linn  v.  Omaha,  76 
terminus  of  said  road  being  forty-six  Neb.  552;  107  N.  W.  Rep.  983.  but 
miles  distant  from  Madison."  see   to  the   contrary   fitter  r.  Polk 

It  was  shown,  too,  on  the  face  of  County,  1 12  Iowa,  380.  Authority  to 
these  bonds  (p.  291)  tliat  they  were  is-  municipalities  ''to  issue  bonds  in  aid  of 
B\iedto*'the  Columbus  and  Shelby  Ra.i\'  vxirks  of  internal  improvements,  im- 
road  Company,  or  bearer."  The  Su-  proving  streets  in  cities  of  the  seoond- 
prcme  Court,  however,  held  these  cou-  class,  and  villages,  highways,  railitMMlSt 
pons  valid  and  reversed  the  judgment  bridges,  court-nouses,  jails,  dty  and 
of  the  lower  court,  which  held  them  in-  town  halls,  and  the  drainage  df  smunp 
valid.  Mr.  Justice  Nelson,  giving  the  and  wet  lands,"  does  not  authoiiie  a 
opinion  of  the  court,  after  stating  that  city  to  issue  bonds  as  a  donation  fortbe 
although  the  said  Columbus  and  Shelby  use  and  benefit  d  a  State  nonptl 
Railroad  did  not  run  to  Madison,  yet  it  school,  to  be  located  in  the  munid- 
might  possiblv  be  construed  as  ''a  road  pality.  The  enumerated  purpoeef  aiv 
or  roads  to  tlie  said  city,"  within  the  a  limitation  of  the  power  to  issue  bonds 
meaning  of  the  charter,  said  (p.  297):  in  aid  of  works  of  internal  improvement 
* '  Our  conclusion  upon  the  whole  case  and  in  the  absence  of  any  specification 
is.  that  full  power  existe<i  in  the  defend-  of  State  normal  schools  in  such  enu- 
ants  to  is^^ue  the  bonds,  and  that  the  meration,  power  to  issue  b(»idfl  in  aid 
plaintiffs  an;  entitled  to  recover  the  thereof  does  not  exist.  State  v.  W«rt- 
iiitcrest  coupons  in  question.  Even  if  ton.  69  Neb.  695.  Infra,  {  885,  ts  to 
the  case  liad  been  doubtful,  inasmuch  works  of  internal  imvrovemenL  TV 
as  the  city  authorities  have  given  this  Nebraska  statute  wnich  autbofisef 
constniction  to  the  charter,  and  bonds  municipalities  "to  issue  bondb  in  aid  of 
have  been  issued  and  in  the  hands  of  works  of  internal  improvement,  hifb- 
hrnia  fide  purchasers  for  value,  we  should  ways,  bridges,  railroads,  couri-boa»- 
liavp  felt  bound  to  acquiesce  in  it."         jails  in  any  part  of  the  county,  and  tbf 

As  to  the  effect  of  failure  to  enjoin   draining  of  swamp   and  wet  hnds," 
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borrow  money  and  issue  bonds  "only  for  the  purpose  of  procuring 
money  to  be  used  in  the  legitimate  exercise  of  the  corporate  powers 

held  to  authorize  an  issue  of  bonds  for  press  power  to  borrow  money  and  to 

canals  for  irrigation  piirposes,  the  enu-  issue    warrants   therefor   drawing   m- 

meration  not  constituting  a  limitation  terest  at  a  fixed  rate  percent,  it  cannot 

upon  the  general  term  "works  of  inter-  issue  its  warrants  at  a  discount  in  pay- 

nal  improvement."     This  was  so  held  ment  of  a  debt  or  for  the  purpose  of 

in  view  of  the  contemporaneous  con-  borrowing  money.    Amott  v.  Spokane, 

stniction  placed  upon  the  statute  by  6  Wash.  442.    See  Clark  v.  Des  Moines, 

municipalities  and  by  the  officers  of  19   Iowa,    199;    anUf   J  851.      Index, 

the  State.     Keith  County  v.  Citizens'  Orders  and  Warrants.    Power  to  issue 

Savings  &  Loan  Ass*n,  IIG  Fed.  Hep.  bonds  "for  the  purpose  of  purchasing 

13.     See  Index,  Internal  Improvements,  a  site  for,  and  erecting  thereon  a  school- 

The  fact  tliat  the  waters  of  an  irri-  house  or  school-houses,  and  furnishing 

gating  canal  are  drawn  from  a  river  or  the  same,"  authorizes  an  issue  for  the 

from  other  sources  witliout  the  State  single  purpose  of  erecting  a  school-house, 

does  not  deprive  it  of  its  character  of  School  Dist.  No.  11  v.  Chapman,  152 

an  internal  improvement    within    tliis  Fed.  Rep.  887,  897.    An  issue  of  bonds 

statute.    Perkins  County  v.  Grafif,  114  made  after  the  completion  of  a  public 

Fed.  Rep.  441.     Irrigating  caruds  are  work  for  the  purpose  of  paying  the  con- 

of  such  public  character  as  justifies  the  tractor  therefor,  is  within  statutory  au- 

legislature  in  conferrinjg  the  power  of  thority  authorizing  the  city  to  borrow 

eminent  domain  to  aid  in  their  con-  money  for  the  prosecution  or  comple- 

struction.     Cummings    v.    Hyatt,    54  tion  of  the  work.    Gladstone  v.  Throop, 

Neb.  35.      The  fact  that  an  irrigating  71  Fed.  Rep.  341. 
canal  which  is  primarily  constructed        Express  power  to  issue  bonds  for 

for  and  devoted  to  these  purposes  in-  certain    specified    purposes,    carefully 

cidentally  uses  its  water  power  for  the  limited  and  controllecl  by  restrictions 

purpose  of  generating  electricity  or  to  and  conditions,  may  have  the  effect  of 

operate  railroads,  mills,   &c.,  for  the  excluding  implied  power  to  issue  bonds 

purpose  of  private  gain,  does  not  de-  for  otiier  purposes,  or  free  from  the  re- 

prive  the  canal  of  its  general  character  strictions    and     conditions     imposed. 

of  a  "work  of  internal  improvement."  Farr  v.  Grand   Rapids,  112  Mich.  99. 

Kearney  v.  Woodruff,  115  Fed.  Rep.  Statutory  authority  to  issue  bonds  to 

90.  purchase  lands  for  school  purposes  to 

Power  to  highway  commissioners  to  build  school-houses  and  to  make  addi- 
issue  bonds  to  build  bridges,  and  for  tions,  alterations,  repairs,  or  improve- 
"other  distinct  and  expensive  work"  men ts  on  school-houses  does  not  confer 
on  the  roads,  does  not  authorize  an  authority  to  issue  bonds  for  the  pur- 
issue  of  bonds  for  raising  the  grade  of  pose  of  purchasing  ordinary  furniture 
a  road  and  widening  it.  The  general  for  school-houses  which  is  not  perma- 
words  following  the  mention  of  bridges  nentljr  affixed  to  and  a  part  of  the 
are  limited  to  other  improvements  of  building.  Cliamberlain  r.  Cranbury 
the  same  kind  as  bridc:es.  Stites  v.  Board  of  Education,  58  N.  J.  L.  347. 
Wiggins  Ferry  Co.,  97  III.  App.  157.  A  Failure  to  comply  with  a  statutory  re- 
system  of  sewers  is  an  ** improvement**  quirement  that  each  bond  shall  show 
within  the  meaning  of  a  statute  au-  upon  its  face  the  class  of  indebtedness 
thorizing  a  city  to  issue  bonds  for  oi  the  municipality  to  which  it  belongs 
permanent  improvements ;  and  bonds  and  from  what  fund  it  is  payable,  is  not 
may  be  issued  for  that  purpose  al-  available  as  a  defence  when  the  bonds 
though  the  charter  also  authorizes  an  represent  a  valid  indebtedness.  Glad- 
annual  tax  levy  to  create  a  special  fund  stone  V.  Throop,  71  Fed.  Rep.  341. 
to  be  used  in  the  construction  of  a  Where  a  charter  provides  that  the  city 
general  system  of  sewerage.  Law  v.  council  "shall  have  authority  to  issue 
San  Francisco,  144  Cal.  384.  bonds  for  the  following  purposes  only," 

Municipal  officers  cannot  obviate  the  enumerating    the    purposes,    and    the 

lack  of  power  of  a  corporation  to  bor-  enumeration  does  not  include  the  im- 

row  money  or  issue  bonds  by  issuing  provementof  streets,  other  provisions  of 

voarrants  upon  the  treasury  and  selling  the  charter  which  declare  that  in  the 

them.     Kellogg  v.  School  District,  13  first  instance  the  improvement  of  any 

Okla.  285.    Even  when  a  city  has  ex-  street  shall  be  chaigeable  to  the  abut- 
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of  such  city  and  for  the  payment  of  legitimate  corporate  debts/'  such 
power  does  not  authorize  the  city  to  isstie  and  sell  bonds  for  the  pur- 
pose  of  putting  back  in  the  treasury  a  sum  of  money  equal  to  wbat 
had  been  used  in  the  payment  of  a  debt  of  the  city.  The  issuance 
and  sale  of  bonds  for  such  a  purpose  b  not  within  the  scope  of  its 
legitimate  corporate  powers  or  within  the  contemplation  of  the  statu- 
tory authority  conferred  upon  it.*  Power  to  borrow  money  "for 
corporate  purposes"  and  to  issue  bonds  therefor,  must  alwaj's  be 
construed  and  appUed  with  reference  to  the  corporate  powers  con- 
ferred upon  the  municipality,  and,  outside  of  those  matters  which 
are  generally  recognized  as  within  the  primary  purposes  of  the  mu- 
nicipal organization,  each  case  must  be  determined  on  its  own 
peculiar  features.^    When  the  power  to  borrow  money  or  incur  debt 

ting  lots,  that  contracts  to  do  the  work   village,  nor  an^r  debt  or  liability  in- 
may  provide  that  payment  may  be  curr^  by  the  village  except  as  is  pro- 
made  m  certificates  against  the  lots  or   vided  b^r  law  for  the  ordinary  expeDses 
in  improvement  bondb,  and  which  use   of  the  village  uithin  the  income  of  the 
language  relating  to  the  form  of  the   current  year  applicable  to  that  purpoee. 
bonds  wliich  shows  that  they  are  in-   Canandaigua  v.  Hayes,  90  N.  Y.  App. 
tended  to  be  chargeable  against  assess-    Div.  336.     In  Georgia^  it  is  held  to  be 
ments,  street  improvement  bonds  can-  within  the  purpose  and  scope  of  a  muoi- 
not  be  made  a  general  chaiige  upon  the   cipal  corporation  to  apply  the  corporate 
city,   although  the  express  statutory  funds  or  to  create  a  corporate  debt  for 
provisions  authorizing  their  issue  do   the  purcliase  of  an  interest  in  a  building 
not  in  terms  prohibit  bonds  imposing   to  be  used  as  a  public  school  orcoUegelGt 
general   liabihty^  on  the  municipality,   the  accommodation  of  the  people  of  the 
The  power  to  issue  street  improvement  town;  and  the  fact  that  superintend- 
boncls  must  be  construed  in  conjunction   ence  of  the  school  is  left  in  the  hands  of 
with  the  limited  and  restricted  power  trustees  not  elected  by  the  corporatioii 
to  issue  municipal  bonds  for  specified   does  not  render  the  appropriation  of  the 
purposes.      Uncas    National    Bank    v.    corporate   funds   illegal,   it   appearing 
Superior,  115  Wis.  340.  that  the  enterprise  is  not  for  any  pri- 

Legislative  authority  is  necessary  to  vate  gain,  ana  that  the  trustees  con- 
authorize  municipal  corporations  to  tract  to  keep  up,  in  the  building,  a  public 
borrow  money  in  aid  of  any  public  school.  Qucere  f  Danielly  r.  Cahaniss, 
enterprise.  Authority  to  provide  a  52Ga.  211.  In  AV6ra^a,  county  bonds 
Mipply  of  water  for  the  use  of  a  muni-  may  be  issued  to  raise  money  to  meet 
cipality  by  the  purchase,  erection,  or  current  expenses  in  case  of  a  deficit  in 
construction  of  water  works,  and  power  the  county  revenue,  but  this  must  firat 
to  issue  bonds  for  these  purposes,  does  be  authorized  by  a  vote  of  the  electon 
not  authorize  the  municipality  to  issue  of  the  county.  Dawson  Co.  v.  Me- 
bonds  as  a  donation  to  private  parties  Namara,  10  Neb.  276. 
to  enable  them  to  construct  such  works.  *  Coffin  v.  Indianapolis,  59  Fed.  Rep. 
Grant  v.  Sherrill,  71  Neb.  219.  Issue  221.  Power  to  make  extraonfinaiy 
of  bonds  for  the  construction  of  an  exp)enditure8  "for  the  benefit  of"  Ui 
electric  light  system  for  lighting  the  city,  and,  after  a  vote,  to  issue  bcodi 
streets  of  a  town  held  valid  under  the  therefor,  does  not  authorise  a  city  to 
town's  power  by  its  charter  to  con-  issue  bonds  to  pay  for  the  constnie- 
tract  for  neceasary  expenses.  Da\'is  v.  tion  of  a  sewer,  when  an  asBefsmeot 
Fremont.  135  N.  Car.  538.  Power  therefor,  which  has  already  been  le^'ied, 
under  general  laws  to  borrow  money  for  has  been  sustained  in  an  action.  Oneidi 
street  improvements  is  not  inconsistent  v.  King,  116  N.  Y.  App.  Div.  35. 
wnth  a  pro\'ision  in  the  charter  of  a  '  Stone  v.  Chicago,  207  HI.  492. 
village  that  money  cannot  be  borrowed  An  issue  of  bonds  for  the  erectum  of  a 
by  the  trustees  on  the  credit  of  the  school-house,  held  to  be  for  the  coipor- 
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ind  issue  bonds  therefor  is  by  statute  limited  to  obligations  in  con- 
lection  with  the  *' internal  affairs'*  of  a  municipal  corporation,  the 
x)wer  is  confined  to  such  business  as  municipalities  of  like  character 
ire  usually  required  to  engage  in  to  fulfil  their  proper  functions  and 
o  effectuate  the  object  of  their  charters.  For  example,  in  the  case 
)f  counties,  these  are  ordinarily  to  provide  a  court-house  for  the 
idministration  of  justice;  a  jail  for  the  confinement  of  prisoners; 
i  poor-house  for  the  sustenance  of  paupers  (where  by  local  law  they 
ire  made  chargeable  upon  the  county) ;  offices  for  the  various  offi- 
cials of  the  county  and  under  certain  circumstances  highways  and 
)ridges  for  the  accommodation  of  the  public.^  But  under  a  power  so 
imited  it  b  not  contemplated  that  a  county  may  incur  obligations 
)y  the  issue  of  bonds  in  favor  of  a  railroad  operated  by  a  private 
corporation,  for  private  gain,  although  subserving  a  public  purpose.* 
►Vhen  officers  of  a  corporation  are  acting  within  the  limits  of  au- 
hority  conferred  upon  them  by  law,  they  have  discretion  as  to  the 
nethod  of  exercising  that  authority,  and  acts  done  in  good  faith  in 
lorrecting  mistakes  in  instruments  executed  or  exchanged  one  for 
another  to  carry  into  effect  the  intention  of  the  agreement  between 
he  parties  will  be  upheld  by  the  court.  Hence,  bonds  of  a  munici- 
yaliiy  issued  upon  the  surrender  or  canceUaiion  of  original  instrur- 
nents  for  the  purpose  of  changing  the  place  of  payment  or  the 
lenominational  amount,  without  increasing  the  obligation  imposed 
ipon  the  municipality,  are  not  affected  by  the  fact  that  the  officers 
it  the  municipality  have  once  exercised  the  powers  conferred  upon 
hem  by  making  the  original  issue,  and  have  again,  in  a  sense,  ex- 
ercised the  same  powers  in  making  the  reissue.' 

§  884  (508).  Tftxation  limited  to  Public  Purposes;  what  are  Such; 
dd  to  Railways;  Bonds  to  be  paid  by  Taxation,  for  what  Purposes  au- 
horised.  —  After  the  numerous  judgments  of  courts  of  the  highest 
uthority  to  that  effect,  it  may  be  regarded  as  a  settled  doctrine  of 
American  law  that  no  tax  can  be  authorized  by  the  legislature  for  any 
purpose  which  is  essentially  private,  or,  to  state  the  proposition  in 
•ther  words,  for  any  but  a  public  purpose,^    What  is  a  public  pur- 

te  purposes  of  an  incorporated  town,  57.      Validation   of  these   bonds,   see 

Ithough  the  school  was  controlled  by  Utter  v.  Franklin,  172  U.  S.  416. 
enarate     and     independent    officers.        •  Lynde  v.  Winnebago  County,  16 

Jlen  V.  Adams,  66  S.  Car.  344.     See  Wall.   (U.  S.)  6;    Solon  v.  Williams- 

lao    Wetmore    v,    Oakland,  99    Cal.  burgh  Sav.  Bank,  114  N.  Y.  122;  Kunz 

46.  V.  School  Dist.,  11  S.  Dak.  578. 

*  Lewis  V.  Pima  County,  155  U.  S.  *  Loan  Assoc,  v.  Topeka,  20  Wall. 
4,  57.  (U.  S.)  655;  Curtis  v.  Whipple,  24  Wis. 

*  Lewis  V.  Pima  County,  155  U.  S.  54,  350;  Whiting  v.  S.  &  F.  R.  Co.,  25  Wis. 


1364  MUNICIPAL   CORPORATIONS  §884 

pose  may  not  always  be  easy  to  determine ;  but  when  detennined, 
it  constitutes  the  boundary  of  the  power  of  taxation.  Whether  tax- 
ation to  aid  in  the  building  of  railways  owned  by  private  corpora- 
tions is  taxation  for  a  public  purpose  is  a  question  which  has  been 
decided  by  the  courts  of  last  resort  in  almost  every  State  in  the  UDion, 
and  by  the  Supreme  Court  of  the  United  States.*  Although  the  doc- 
trine of  the  constitutionality  of  such  taxation  has  been  vigorously 
combated,  still  it  must  be  admitted  that  the  great  preponderance  of 
the  judicial  judgments  has  been  on  thfe  side  of  the  cdmpetency  of 
such  legislation,  in  the  absence  of  special  constitutional  restrdint' 
And  therefore  it  must  be  regarded  as  settled  that  the  legislature  may, 
unless  specially  restrained,  authorize  subscriptions  by  municipali- 
ties to  the  stock  of  railway  corporations,  or  donations  to  them,  and 
provide  for  the  payment  of  such  subscriptions  or  donations '  by  the 
issue  and  sale  of  the  negotiable  bonds  of  the  municipality.  But  a 
statute  which  authorizes  the  issue  of  bonds  to  be  paid  by  taxation 

107;  Allen  v.  Jay,  60  Me.  124;  Jen-  Pine  Grove  Tp.  v.  Talcott,  19  Wall 
kins  V.  Andover,  103  Mass.  94;  Lowell  v.    (U.  S.)  666. 

IJoston,  111  Mass.  454;  Pray  v.  North-        *  In  Pine  Grove  Township  r.  Talcott, 
em  Liberties,  31  Pa.  St.  69;   Mayor  of    19  Wall.  666,  677,  Mr.  Justice  Swayne 
New  York,  In  re,  11  Johns.  (N.  i.)  77;   says  that  such  legislation  lias  been  sus- 
Camden  v.  Allen,  26  N.  J.   L.   398;     tamed  in  nineteen  out  of  twenty-one 
Sharpless  v.  Pliiladelphia,  21   Pa.  St.   States.     As  respects  legislati\'e  power. 
147;   Hanscom  V.  Vernon.  27  Iowa,  28;   donations  and  subscriptions  for  stock 
Cooley,   Const.    Lim.,    129,    175,   214;   stand  on  the  same  ground.    Town  of 
Parkersburg  v.  Brown,  106  U.  S.  487   Queensbury  v.  Culver,  19  Wall.  83. 
(manufactories);  Eufaula  v.  McNab,  67        »  Wood  v.  Oxford,  97  X.  Car.  227; 
Ala.  588;   Geneseo  v.  Geneseo  Natural   Schmitzv.Zeh,91Minn.  290;GennAnia 
Gas,    &c.    Co.,    55    Kan.    358;     infra,   Sav.   Bank  v.   Daiiington.  50  S.  Car. 
§  885.    Bonds  issued  under  a  statute  to   337 ;    Ivingman  County  t».  Cornell  Via- 
iiid  a  company  in  improving  the  water-    versity,  57  Fed.  Rep.  149.    The  Con- 
power  of  the  river  for  the  purpose  of  stitution  of  Texas  prohibits  munici^ 
propelling  public  grist  mills,  held  to  be   corporations  from  making  appropiu- 
issued  to  aid  in  constructing  a  "work  of   tions  or  donations,  or  loans  of  credit  to 
internal     improvement,"     i^-ithin    the   private  corporations.    Cleburne  v.  Gulf , 
meaning   of  the   statute   in   question.   Colorado,  &  S.  F.  R.  Co.,  66  Tex.  457; 
Blair  v.  Cuming  County,  1 1 1  U.  S.  363.   ante,  §  317.    Statutory  power  to  aid  in 
Aliter  as  to  steam  grist  mills,  Osborne  the    construction    of    "any    road   or 
V.  County  of  Adams.  106  V.  S.  181 ;  s.  c.    bridge"  and  to  "aid  any  enterprise  de- 
109  U.  S.  1 ;  see  and  compare  Town-  signed  for  the  benefit  of  the  county" 
ship  of  Burlington  v.  Beasley,  94  V.  S.    when  authorized  by  popular  vote,  wis 
310;    post,    §    1351,    and    cases   cited;  held  to  include  power  to  vote  to  issue 
(.'ooley  on  Taxation,  chap,  iv.,  "where  bonds  to  aid  in  the  construction  of  » 
the  purpascs  for  which  taxes  may  be   railroad.     Washington  County  r.  Wil- 
laid"  are  enumerated,  and  illustrated   Hams,   111  Fed.  Rep.  801.     Statutoiy 
by  the  adjudicated  cases.  power  to  aid  "in  tne  construction  of 

*  /t/2^,  §§  313,  317;  Rogers  V.  Bur-  railroads"  includes  power  to  iaroe 
lington,  3  Wall.  (IJ.  S.)  654;  Marshall  bonds  for  the  purchase  of  land  for 
Co.  Sup.  V.  Schenck,  5  Wall.  (U.  S.)  depot  purposes.  Jefferson  v.  Jenninp 
772,  779  ;  Olrott  v.  P  ond  du  I^c,  Banking  &  Trust  Co..  35  Tex.  Civ.  App. 
16  Wall.  (U.  S.)  678;  Burlington  &  Mo.  74.  A  general  act  authorizing  bonds 
River  R.  Co.  v.  Otoe  Co.,  16  Wall,  in  aid  of  railroads  held  to  apply  to  » 
(U.  S.)  667;  Citizens*  Sav.  &  Loan  \dllage  incorporated  after  the  act  took 
Assoc.  V.  Topeka,  20  Wall.  (U.  S.)  655.   effect.    Schmitz  v.  Zeh,  91  Minn.  290. 
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lid  certain  individuals  or  classes,  or  in  aid  of  the  inanujacturing 
jrprise  of  individuals  or  private  corporations,  is  void,  this  beings 
bin  the  meaning  of  the  rule,  a  privatCf  as  distinguished  from  a 
die  purpose,  although  in  a  remote  or  collateral  way  the  local 
)lic  might  be  benefited  thereby.*  The  execution  of  the  powers 
local  government  and  administration  ordinarily  conferred  upon 
nicipal  corporations,  such  as  improving  highways  and  streets, 
structing  water  works,  gas  works,  markets,  preserving  the  public 
1th,  and  the  like,  are  of  course  public  purposes;  and  upon  leg- 
tive  authority  being  given,  negotiable  bonds  may  be  issued  there- 
What  will  constitute  suflScient  authority  for  the' issue  of  such 
ids  is  considered  in  the  present  chapter  and  elsewhere,  as  shown 
'he  notes  to  this  chapter. 

885  (510).  Bzidgea  as  Works  of  Internal  Improvement;  Validity  of 
ids  issued  therefor.  —  In  many  States  negotiable  securities  have 
n  issued  under  statute  provisions  authorizing  the  making  of  inter- 

improvements.  In  a  case  in  the  Supreme  Court  of  the  United 
tes  ^  the  question  arose  as  to  whether  a  toll  bridge  was  a  work  of 

Geneseo  r.  Genesee  Natural  Gas,  prise  that  there  should  be  any  doubt 

Co.,  55  Kan.  358;   Cleveland  Nat.  on  the  subject.     Wiiat  was  the  bridge 

k  V,  lola,  9  Kan.  689;    McConnell  built  for,   if  not  fit  for  public  use? 

anmiy  16  Kan.  228;  Central  Branch  Certainly  not  for  tlie  mere  purpose  of 

?.  R.  Co.  V.  Smith,  23  Kan.  745.  spanning  the  Platte  River  as  an  archi- 

aLso  Grant  v.  Sherrill,  71  Neb.  219.  tectural  ornament,  however  beautiful 

bority   to   borrow  money   "to   be  it  may  be  as  a  work  of  art ;  nor  for  the 

mded  in  developing  the  natural  ad-  private  use  of  the  common  council  and 

ages  of  a  city  for  manufacturing  their  families;   nor  even  for  the  exclu- 

Xfsea"  does  not  warrant  the  issue  sive  use  of  the  citizens  of  Fremont.    All 

snds  as  a  donation  to  an  individual  persons,  of  whatever  place,  condition, 

id  in  developing  the  water  power  or  Quality,  are  entitled  to  use  it  as  a 

le  city.    One  who  holds  such  bonds  public   thorouglifare   for  crossing  the 

I  notice  of  the  facts  cannot  recover  river.    Tlie  fact  tliat  they  are  required 

1    them.     Ottawa  v.   Carey,    108  to  pay  toll  for  its  use  does  not  affect 

I.  110;   ante,  §  321.  the  question  in  the  slightest  degree. 

Dodge    County    v.    Chandler,    96  Turnpikes  are  public   higliways,   not- 

3.    205.      Mumcipal   power   as   to  witlistanding  the  exaction  of  toll  for 

jea,  ante,  §  275.     Works  of  internal  passing  on  them.    Railroads  are  public 

'ovemerU  defined.     Fremont  Build-  highways,  and  are  the  only  works  of 

\jBM>c.  V.  Sherwin,  6  Neb.  48 ;  Bur-  internal  improvement  specially  named 

on  Tp.  V.  Beasley,  94  U.  S.  310;  in  the  act;    yet  no  one  can  travel  on 

maey  V.  Burlington  Tp.,  4  Dillon,  them  without  paying  toll.     Railroads, 

Lewis  V.  Sherman  Co.,  5  Fed.  Rep.  turnpikes,  bridges,  ferries,  are  all  things 

ante,  §§881,  883.    In  the  opinion  of  public  concern,  and  the  right  to  erect 

le  eourt  in  Dodge  County  v.  Chand-  them  is  a  public  right.    If  it  be  conceded 

rupra,  it  is  said:   '*In  approaching  to  a  private  individual  or  corporation, 

oiution  of  these  questions,  the  first  it  is  conceded  as  a  public  franchise ;  and 

iry  that  naturally  presents  itself  is.  the  right  to  take  toll  is  granted  as  a 

fc«r  a  toU'bridgef  like  that  referred  compensation   for  erecting  the  work, 

r  a  public  bridge,  and  hence  a  work  and  relievinjj:  the  public  treasury  from 

ternal  improvement.     And  we  can  the  burden  thereof.     Those  who  have 

ly    refrain    from    expressing    sur-  such  franchises  are  agents  of  the  public. 
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internal  improvement  for  which  bonds  might  under  the  statute  legally 
be  issued  to  aid  in  building.  The  court  held  that  ''all  bridges  in- 
tended and  used  as  thoroughfares  are  public  highways,  whether  sub- 
ject to  toll  or  not,  and  that  county  bonds  which  have  been  issued 
under  a  statute  authorizing  the  issue  of  such  bdnds  in  aid  of  an 
internal  improvement  are  valid  when  given  for  the  building  of  a 
bridge  which  is  a  thoroughfare,  though  tolls  are  charged  thereon  by 
the  county.  Whether  the  county  has  the  right  to  demand  tolb  over 
a  bridge  which  is  a  thoroughfare  will  not  afifect  the  vaUdity  of  county 
bonds  issued  to  aid  in  the  construction  of  the  bridge." 

0 

Thev  have,  it  is  true,  a  private  interest  refuse  to  transport  an  individual  with- 
in the  tolls ;  but  the  works  are  public  out  any  reasonable  excuse,  upon  b^ 
and  subject  to  pubhc  regulation,  and  paid  or  tendered  the  usual  rate  of  fare.' 
the  entire  public  has  the  right  to  use  In  the  same  connection  he  enumerates 
them.  These  principles  are  so  element-  in  this  class  of  franchisee,  fenies. 
ary  in  the  common  law  that  we  can  bridges,  turnpikes,  and  railroads.  In 
hardly  open  our  books  without  seeing  our  judigment  the  bridge  in  questioD  is 
them  recognized  or  illustrated.  Of  a  public  bridge  and  a  work  of  intenal 
course  there  may  be  private  bridges  as  improvement  within  the  meaning  of 
there  may  be  private  ways,  and  they  the  statute." 

are  put  in  the  same  categorjr  by  the        A  canal  for  irrigating  lands  held  to 

text-writers;    but  all  bridges  intended  be  an  "internal  improvement''  under 

and  used  as  thorouglifares  arc  public  Nebraska  statute  for  which  bonds  may 

highways,  whether  subject  to  toll  or  be  authorized  to  be  issued  although  iti 

not.    Regularly,  all  public  bridges  are  waters  are  drawn  from  sources  witb- 

a  county  cliarge,  and  the  county  is  out    the    State.      Perkins   County  f. 

bound  to  erect  and  maintain  them;  but  Graff,  114  Fed.  Rep.  441.    Also  eanaii 

others  may  be  chaiged  with  this  duty,  for  waUr-power  purposes.     Kearney  r. 

and  a  toll  is  the  commonest  of  means  Woodruff,  115  Fed.  Hep.  90.    In  Diw- 

for  obtaining  compensation  for  its  per-  son  Ck).  v,  McNamara,  10  Neb.  276,  it 

formance.     In  An^U  on  Highways  it  w-as   held  that   under  the  statute  of 

is  said   tliat   public   bridges  may  be  Nebra^kasL court-house \a not aji'mVataii 

divided  into  three  classes :  ^  First,  those  improvement,  and  that  a  recital  in  the 

which  belong  to  the  public,  as  State,  bonds   tliat   they   were   issued  under 

county,    or    township    bridges,    over  authority  of  the  aforesaid  "intennl 

which  all  people  have  a  right  to  pass  improvement  acts"  did  not  in\-alidite 

\i4tliout  or  with  paving  toll ;  these  are  the  bonds,  inasmuch  as  there  wu  iin- 

built  by  pubhc  authority  at  the  public  plied  authority  found  elsewhere  in  tbe 

exi)ense,  either  of  the  State  itself  or  of  act,   whose  provisions  had  been  sub- 

a  district  or  portion  of  the  State.    Sec-  stantially  obser\'ed.     Steam  grist  mH 

ondly,  those  wliich  have  been  built  by  not  an  internal  improvement.    Svpn, 

companies  (like  turnpike  and  railroad  §  884,  note.      Water  power  for  puUk 

companies),  or  at  the  expense  of  pri-  grist  mill  is  such  a  work.    Supra,  |  S84. 

vate  individuals,  over  which  all  per-  note.      Although    the    location   of  • 

sons  have  a  right  to  pass  on  the  pay-  county  seat  within  the  corporate  iimita 

ment  of  a  toll  fixed  by  law.    Thirdly,  of  a  city  is  a  public  purpose  which  miy 

those  which  have  heen  built  by  private  justify  the  lef!:islature  in  authoriang 

individuals,  and  wliich  have  been  sur-  the   expense    incident    thereto  to  be 

rendered  or  dedicated  to  the  use  of  the  levied  upon  city  property,  such  kwt- 

public'     Chancellor  Kent  says:  'The  tion  is  not  a  "public  improvemeot"or 

privilege  of  making  a  road  or  establish-  a  "public  worlc"  within  the  metiUBg 

iriff  a  ferry,  and  taking  tolls  for  the  use  of  a  statute  authorizing  cities  to  dth 

of  the  same,  is  a  franchise,  and  the  pub-  nate  money  or  bonds  in ^dolpubfieim- 

lic  have  an  interest  in  the  same;   and  provemente  or  public  works.    Schneck 

the  ov^Tiers  of  the  franchise  are  an-  t;.  Jeffersonville,  152  Ind.  204.  Seeih* 

swerable  in  damages  if  they  should  Myers  p.  JefferBonville,  145  Ind.  431. 
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§  886  (511).  The  Law  of  Municipal  Bonds  as  developed  in  the 
Federal  Oourts.  —  Where  the  poUcy  of  issuing  bonds  payable  in  the 
future  has  been  sanctioned  by  the  legislature,  the  courts  have  to 
jeal  with  the  legal  rights  of  the  municipality  on  the  one  hand  and 
with  those  of  the  holders  of  its  obligations  on  the  other.  The  de- 
termination of  their  legal  rights  often  involves  inquiries  as  compli- 
::ated  as  they  are  important.  The  law  on  this  subject  is  substantially 
3f  recent  growth.  The  decisions  in  the  various  State  and  Federal 
courts  are  very  numerous,  and  on  some  points  conflicting.*  It  is 
impossible,  were  it  even  desirable,  to  compass  within  the  limits  of  a 
single  chapter  all  the  learning,  and  to  refer  to  all  the  cases  in  all  of 
the  States  upon  the  subject  of  municipal  securities.  By  reason  of 
the  greater  favor  with  which  the  rights  of  the  holders  of  such  secur- 
ities have  been  regarded  by  the  Supreme  Court  of  the  United  States, 
the  volume  of  municipal  bond  litigation  has  taken  place  in  the 

^  ArUe,  chap,  vi,  §  313  e<  acq.  Since  Court  of  that  State  had  held  a  certain 
the  deciaioQ  of  the  Supreme  Court  of  act  under  which  the  bonds  in  question 
Michigan^  in  People  v.  Township  Board  were  issued  to  be  unconstitutional,  and 
of  Salem,  20  Mich.  452,  before  men-  had  never  holden  otherwise,  that  this 
tioned  (anUf  j  317),  the  question  arose  construction,  though  given  after  the 
in  the  United  States  Circuit  Court  for  bonds  were  issued,  was  binding  upon 
the  Western  district  of  Michigan,  in  an  or  should  be  followed  by  the  Federal 
action  on  municipal  railway  aid  bonds,  courts.  But  the  Supreme  Court  of  the 
whether  the  Feaeral  Court  was  con-  United  States  was  of  the  opinion  that, 
duded  by  the  judgment  of  the  Supreme  inasmuch  as  the  decision  of  the  State 
Court  of  the  State,  and  if  not,  whether  Supreme  Court  was  riot  based  upon  any 
the  holder  of  bonds  issued  in  full  com-  special  and  peculiar  provision  of  the 
phance  with  the  statute  could  recover  State  Constitution,  but  upon  general 
thereon.  Emmons,  Circuit  Judge,  in  an  principles  of  law,  and  related  to  con- 
elaborate  opinion  holds,  as  to  bonds  tracts,  the  case  was  not  one  in  wldch 
issued  before  the  decision  of  the  Su-  the  decision  of  the  State  court  had  any 

freme  Coiurt  of  the  State,  that  the  other  than  a  persuasive  force;  and  it 
'ederal  courts  are  not  concluded  reversed  the  judgment  of  the  Circuit 
thereby,  and  that  the  constitutional  Court,  and  held  that' the  bonds  could 
power  of  the  legislature  to  authorize  be  enforced. 

their  issue,  in  the  absence  of  special  In  Gilchrist  v.  Little  Rock,  1 
limitations,  must  be  regarded  as  set-  Dillon  C.  C.  261,  and  in  Ranlett  v. 
tied,  at  least  as  respects  the  Federal  Leavenworth,  Ih.  263,  the  Circuit 
tribunals.  The  opinion  displays  great  Court  of  the  United  States  for  the 
research  and  learning,  and  will  be  eighth  circuit,  prior  to  any  decisions 
found  reported  under  the  name  of  of  the  Supreme  Courts  of  the  States  of 
Talcott  V.  Township  of  Pine  Grove,  Arkansas  and  Kansas  as  to  the  con- 
vol.  i.  Bench  and  Bar  (n.  s.),  50.  The  stitutional  validity  of  municipal  rail- 
Supreme  Court  of  Michigan  adhered  to  way  aid  bonds,  declined  to  pronounce 
Ha  opinion  on  this  subject  in  the  later  such  bonds  in  the  hands  of  bona  fide 
case  of  People  v.  State  Treasurer,  23  holders  to  be  void  for  the  want  of  au- 
Mich.  499.  The  course  of  reasoning  of  thority  in  the  State  legislature  to 
Emmons,  J.,  2i  this  case  is  coincident  authorize  their  issue.  History  of  the 
with  that  of  the  Supreme  Court  of  the  well-kn^im  Iowa  municipal  bond  cases. 
United  States  in  the  case  of  Olcott  v.  King  v.  Wilson,  1  Dillon  C.  C.  555. 
Pond  du  Lac,  16  Wall.  (U.  S.)  678.  In  The  word  "aid"  as  used  in  the  statute 
the  casejust  mentioned  the  Circuit  Court  of  N^aska  includes  the  power  to 
of  the  ifnited  States,  sitting  in  Wiscorp-  make  ** donations"  to  railroads.  State 
«tfi,  decided  that  since  the  Supreme  v.  Babcock,  19  Neb.  230. 
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Federal  courts.  It  is  therefore  necessary  to  consider  the  law  on 
this  subject  as  determined  by  the  Supreme  Court  of  the  United 
States;  and  our  object  will  be  to  show  exactly  the  doctrines  and 
principles  which  have  received  the  sanction  of  that  tribunal,  and  to 
illustrate,  as  far  as  needful,  their  application  in  particular  instances, 
referring  incidentally  and  as  far  as  necessary  to  the  decisions  of 
the  State  courts  on  the  subjects  or  topics  discussed.  'ITie  Supreme 
Court  of  the  United  States  has  upheld  the  rights  of  the  holders  of 
municipal  securities  with  a  strong  hand,  and  has  set  a  face  of  flint 
against  repudiation,  even  when  made  on  legal  grounds  deemed 
solid  by  the  State  courts,  as  well  as  by  the  municipalities.  That 
such  securities  have  any  general  credit  and  marketable  value  left 
is  largely  due  to  the  course  of  adjudication  in  respect  thereto  by  the 
Supreme  Court,  and  the  reliance  which  is  felt  by  the  public  that  it 
will  stand  firmly  by  the  doctrines,  equally  just  to  the  investor  and 
beneficial  to  municipaUties  in  general  and  to  the  public,  which  it 
has  so  frequently  asserted.* 

§  887.  IsBueB  of  BondB  by  OorporationB  and  Officers  de  facto.  —  If 
an  attempt  be  made  to  organize  a  municipality  pursuant  to  the  pro- 
visions of  a  valid  law,  but  the  organization  is  defective  in  some 
respect,  and  if,  notwithstanding  such  defective  organization  there 
has  been  an  actual  user  of  the  corporate  franchise,  accompanied  by 
an  assertion  of  the  right  to  exercise  it,  for  purposes  of  municipal 
government,  the  corporation  falls  within  the  rule  that  iV^  exixtmce 
can  only  be  attacked  by  the  State?  If  the  corporation  de  facto,  pur- 
suant to  authority  conferred  by  a  valid  statute  upon  municipalities 
properly  and  regularly  organized,  issues  bonds  for  its  corporate 
purposes,  the  validity  of  such  bonds  cannot  be  disputed  by  the 
municipality  on  the  ground  that  it  was  irregularly  organized,  in  an 
action  by  the  holder  of  the  bonds  to  recover  the  amount.  TTie 
doctrine  that  where  a  municipal  corporation  is  wholly  void  ah  initio 

•  ^  ''The  Federal  courts y  which  have  one  which  turns  them  to  ashes  in  tfar 
with  great  unanimity  sustained  the  hands  of  the  bona  fide  holder."  C«A 
validity  of  municipal  bonds,  should  J.,  in  Rich  v.  Town  of  Mentx,  18  Fed. 
hesitate  long  before  accepting  the  Rep.  52;  19  Fed.  Rep.  725.  ToittDe 
forced  and  narrow  interpretation  con-  effect,  Shelley  v,  St.  Cbaries  Countfi 
tended  for  by  the  defendant.  These  17  Fed.  Rep.  909,  per  AfcCrory,  J.  h- 
solemn    obligations,    issued    to    invite  fra^  §  956. 

the  investors  of  the  world,  should  not  *  Tulare  Irrig.  Dist.  r.  Shepaid,  185 
be  invalidate  except  for  grave  and  U.  S.  1,  14;  Franklin  Ave.  Sat.  bit 
serious  infinnities.  Even  if  the  ques-  v.  Roscoe  Board  of  EducaUoo,  75  Ife 
tion  were  a  doubtful  one,  a  construe-  408;  Bumham  v,  Rogers,  167  Mou  17; 
tion  should  be  given  to  the  statute  Black  v.  Early,  208  Mo.  ^U. 
which  upholds  the  bonds,  rather  than 
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I  being  created  without  warrant  of  law  it  can  create  no  debts  and 
cur  no  responsibilities,  does  not  apply  to  the  case  of  an  irregularly 
ganized  corporation  which  has  obtained,  by  attempted  compliance 
ith  a  general  law  authorizing  the  formation  of  municipal  corpora- 
)ns,  an  organization  valid  as  against  everybody  except  the  State 
:ting  by  direct  proceedings.*  Where  it  appears  that  the  munici- 
Jity  issuing  the  bonds  has  a  de  facto  existence  under  a  valid  law  of 
e  State,  however  irregularly  it  may  have  been  organized,  the  rights 
id  liabilities  of  the  parties  under  bonds  issued  by  it  are,  in  an 
:tion  thereon,  to  be  determined  in  precisely  the  same  manner  as  if 
e  organization  of  the  municipality  were  free  from  defect.  If, 
ibsequently  to  the  issuing  of  the  bonds,  the  territory  embraced 
ithin  the  de  facto  organization  be  organized,  in  compliance  with 
e  law,  into  a  municipal  corporation  de  jure,  the  de  jure  corporation 
xx)mes  in  law  the  successor  of  the  de  facto  organization,  and  is 
bject  to  and  bound  by  the  liabilities  of  the  de  facto  organization? 
he  fact  that  the  officer  issuing  the  bonds  or  taking  part  in  their 
:ecution  is  not  entitled  de  jure  to  the  office  which  he  holds  similarly 
>es  not  aflFect  the  validity  of  the  bonds.  The  action  of  a  de  facto 
Kcer  in  signing  or  issuing  the  bonds  is  as  binding  upon  the  munici- 
ility  for  which  he  assumes  to  act  as  that  of  an  officer  de  jure.    A 

Jado  officer  is  one  whose  title  is  not  good  in  law,  but  who  is,  in 
ct,  in  the  unobstructed  possession  of  an  office,  and  discharging 
\  duties  in  full  view  of  the  public  in  such  manner  and  under  such 
rcumstances  as  not  to  present  the  appearance  of  being  an  intruder 

usurper.    When  a  person  is  found  thus  openly  in  the  occupation 

a  public  office  and  discharging  its  duties,  third  persons  having 
casion  to  deal  with  him  in  his  capacity  as  such  officer  are  not 
quired  to  investigate  his  title,  but  may  safely  act  upon  the  assump- 
)D  that  he  is  a  rightful  officer,  and  contracts  and  obligations  made 

issued  by  him  for  proper  corporate  purposes  are  not  aflFected  by 
e  fact  that  he  is  only  an  officer  dc  facto,  and  not  de  jure.^ 

*  Shapleigh    v.    San    Angelo,    167  create  a  corporation  either  de  facto  or 

S.  646;  Tulare  Irrig.  Dist.  v.  Shep-  de  jure  whicn  was  entitled  to  exercise 

i,  185  U.  S.  1 ;   Montpelier  National  a    statutory  power    to    issue    bonds. 

Ins.  Co.  tz.  Huron  Board  of  Educa-  Morton  v.  Carun,  51  Neb.  202. 
m,  62  Fed.  Rep.  778;   Riley  v.  Gar-        *  Shapleigh    v.    San    Angelo,     167 

Id  Township,  58  Kan.  299;  St.  Paul  U.  S.  646;    Uvalde  v.  Spier,  91  Fed. 

10  Light  Co.  V.  Sandstone,  73  Minn.  Rep.  594 ;   Riley  v.  Garfield  Township, 

5;    U>ler  v.  Dwight  School   Town-  58  Kan.  299;    Bradford  v.  Westbrook 

Ip,  3    N.    Dak.    249;    Bradford    v.  (Tex.    Gv.    App.),    88    S.   W.    Rep. 

estbrook     (Tex.     a  v.     App.),     88  382. 

W.  Rep.  382.     See  also  Comanche        »  Waite  v.  Santa  Cruz,  184  U.  S. 

.unty  V.  Lewis,  133  U.  S.  198.    Or-  302,  322;    Flaeg  v.  Barnes  Co.  School 

nization  of  precinct  held  to  be  de-  Dist.,  4  N.  Dak.  30,  55;    Vicksbui^  v. 

rtive  and  unauthorized,  and  not  to  Lombard,  51  Miss.  125;  Carli  v.  Rhener 
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§  888.  Statutory  Bequirements  as  to  Execution,  Authentication,  and 
Delivery  of  Bonds.  —  It  is  within  the  power  of  the  legislature  to 
prescribe  the  manner  in  which  municipal  bonds  shall  be  exwuted 
and  to  declare  that  if  not  so  executed  thev  shall  be  of  no  valMitv. 
If  not  substantially  thus  executed,  they  create  no  legal  liabilitv/ 

(re  acts  of  municipal  judge),  27  while  exercising  the  duties  of  the 
Minn.  292;  Magueau  v,  Fremont  (re  office,  another." 
(juorum  of  legal  members  of  council  in  In  Attorney-General  v.  Crocker,  13S 
passing  an  ordinance),  30  Neb.  843;  Mass.  214,  the  court  held  that  a  certain 
retersilea  v.  Stone  (constable  de  town  clerk  was  a  de  facto  officer, 
ftu'to),  1 19  Mass.  465,  —  learned  and  whether  or  not  he  liad  ever  liad  any 
interesting  opinion  by  Devewt,  J.  valid  appointment.  The  court,  in  con- 
In  liaUs  County  v.  Douglass,  105  eluding  its  opinion,  says  (p.  222.' 
U.  S.  728,  the  action  was  brought  to  **  The  public  and  parties,  iiaviog:  rig!it« 
recover  a  judgment  on  interest  cou-  depending  upon  official  acts,  are  not  so 
pons  issued  by  the  county.  Mr.  Chief  much  concerned  witii  the  title  to  &n 
Justice  Waite,  stating  the  opinion  of  office,  as  they  are  that  the  duties  o( 
the  court,  says  the  c^uestion  pre-  the  office  shall  be  performed,  and  the 
sented  in  this  case  is  (p.  729):  rights  depending  upon  their  perfomi- 
"  Whether,  if  county  bonds  are  issued  ance  secured  and  protected :  and  wLen 
in  Missouri  by  &  de  facto  county  court  they  find  an  actual  incumbent  of  an 
and  are  sealed  with  the  seal  of  the  office  perforfnifig  its  duties,  they  have 
court  and  signed  by  the  de  facto  presi-  a  right  to  rely  upon  his  acts  as  done  by 
dent,  they  can  be  impeached  in  the  virtue  of  the  omce."  In  Galbraith  r. 
hands  of  an  innocent  holder  by  showing  McFarland,  3  Cold  well  (Tenn.).  267, 
tliattheactingpresidentwasnot  (/e/ure  the  facts  and  decision  are  stated  ac- 
onc  of  the  justices  of  the  court."  The  curately  in  the  head-note,  as  foUou-s: 
court  held  that  they  could  not  be  thus  "An  act  performed  by  a  derk  of  tlie 
impeached.  On  tliis  point  the  court  circuit  court,  after  the  term  for  which 
says  (p.  730):  ''In  no  State  is  it  more  he  was  elected  has  expired  by  its  on 
authoritatively  settled  than  in  Mis-  limitation,  is  valid.  He  was  an  officer  or 
souri  that  'the  acts  of  an  officer  de  facto  facto,  and  his  official  acts,  so  far  as  they 
(although  his  title  may  be  bad)  are  affected  the  rights  of  third  persons  and 
valid,  so  far  as  they  concern  the  public  the  public,  are  as  effectual  and  \'alid 


the  Supreme  Court  of  that  State  said :  holding  after  his  term  of  office  has  es- 

'Without  this  rule  the  business  of  a  pired,  may  be  a  <f e  facto  officer"  (diini? 

community  could   not   be  transacted,  numerous  cases).    The  Supreme  Court 

The  public  are  necessarily  compelled  of  Michigan,  in   Jhous  r.   People.  25 

to  do  business  with  an  officer  who  is  Mich.  499,  said  (p.  503):   **  Person!  ii 

exercising  the  duties  and  privileges  of  the  actual  and  unobstructed  extrcite  d 

an  office  under  color  of  nght,  and  to  office  must  be  held  to  be  lefcaJ  officen. 

say  that  his  acts  as  to  strangers  should  except    in     proceedings    wTiere    their 

be   void   would   be  productive  of   ir-  official  character  is  the  issue  to  be  tried 

reparable  mischief.     It  would  cause  a  as  against  themselves.     As  intimated 

suspension     of     business     till     every  in  the  latter  case,  the  title  to  office  c» 

officer's  right  de  jure  was  established.'  never  be  tried  cotlaterally."    In  Kamat, 

To   the   same   effect   is    Ilarbaugh   v.  see  State  r.   Ruckland,  23  Kan.  23?: 

Winsor,  38  id.  327.    This  is  conclusive.  Morton  v.  Ijee,  28  Kan.  286.    Further 

The    (juostion    here    is    not    whether  as  to  corporations  and  officers  de  fae^^ 

Dimmick  was  de  jure  probate  judge  of  antef  chapters  on   Corporate  Meetii^p 

Ralls    County,    but    whether    he    was  and  Quo  Warranto,  and  Index.  Qjfe* 

acting  under  color  of  right  as  a  justice  and  Officer, 

and    president   of   the   county   court.        *  Anthony   t».    Jasper  County.  lOl 

That  is  averred  in  the  petition  and  not  U.  S.  693;   4  Dillon  C.  C.  136:  Voa* 

denied  in  the  answer.     His  right  to  v.  Clarendon  Township,  132  V.  S.  3A 

the   office   is   one   thing;     his   action  348.    In  such  a  case  as  that  naenticoed 
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When  the  statute  specifies  the  oflBters  by  whom  the  bonds  shall  be 
signed,  they  must  be  executed  by  the  persons  who  held  the  pre- 
scribed offices  at  the  time  when  the  bonds  were  dctvally  signed  ^  and 
probably  also  at  the  time  of  actual  delivery.  The  signature  of  each 
of  the  officers  specified  in  the  statute  b  essential  to  the  validity  of 
the  bonds  and  cannot  be  omitted  even  though  he  had  no  discretion 
to  withhold  hb  signature.^  But  in  the  absence  of  a  mandatory 
statutory  requirement  as  to  the  manner  of  signing  the  bonds,  the 
bonds  of  a  city  may  be  signed  by  any  of  the  officers  of  the  city  whom 
the  city  council,  as  the  governing  board  of  the  city,  may  designate  for 
that  purpose.*  The  application  of  the  foregoing  prmciples  as  to 
signing  does  not  necessarily  cease  merely  with  the  manual  execution 

in  the  text  if  the  statute  has  not  been  sues   the   course    here    recommended, 

complied    with,  the    plea   of   rum   est  viz.,  to  reauire  or  advise  that  the  bonds 

factum  is  a  good  defence  against  even  be  signed  by  the  officer  who  is  in  office 

a  bona  fide  holder.    Anthony  v.  Jasper  at   the    date    of   delivery.      Different 

County,  supra.  principles   would   or    might   apply    if 

*  Coler  v.  Cleburne,  131  U.  S.  162;  there  is  no  mandatory  statute  as  to  the 

Anthony  v.  Jasper  Countv,  101  U.  S.  signing  or  mode  of  execution  of  the 

603;    Bissell  v.  Spring  Valley  Town-  bonds. 

ship,  110  U.  S.  162;    Wright  v.  East        *  Bissell  v.  Spring  VaUey  Township, 

Riverdde  Irr.  Dist.,  138  Fed.  Rep.  313.  110   U.    S.    162.      When   the  statute 

Ab  bonds  do  not  take  effect  until  de-  directs  that  railroad  aid  bonds  of  a 

livery,  the  bonds  ought,   perhaps  on  township  shall    be   issued   under  the 

piinciple,  to  bear  the  signature  of  the  liands  and  seals  of  the  commissioners 

offioen  in  office  at  the  time  of  such  de-  of  the  township,  bonds  sealed  with  the 

iivery  unless  they  have,  under  a  valid  individual  seal  of  the  commissioners 

contract,  been  deposited  in  escrow  to  are  validi}^  executed.    The  seal  of  the 

be  delivered  on  payment  or  some  spec-  township  is  not  required.     Smythc  v. 

ified  sulMequent  event,  or  unless  for  New  Providence,  158  Fed.  Rep.  213. 
some  other  sufficient  reason  the  prin-        '  German  Ins.  Co.  v.  Manning,  78 

ciple  shoidd  not  apply.    If  the  statute  Fed.  Rep.  900;    Lynde  v.  Winnebago 

requires  the  bonds  to  be  signed  by  a  County,  16  Wall.  6,  holding  valid  bonas 

designated  officer,  e.  g.,  the  mayor  of  a  sealed  by  the  county  judge  outside  of 

city,  the  common  council  has  no  power  his  jurisdiction  with  a  new  seal  pro- 

to  authorize  the  ex-mayor  whose  name  cured  for  the  purix)se. 
had  been  engraved  on  the  coupons  or        Parol  evidence  is  admissible  to  prove 

any  person  to  sign  them  other  than  the  fact  and  the  method  of  signing. 

the  person  who  was  mayor  at  the  time  Onslow  County  v.  Tollman,  145  Fed. 

they  were  signed.     Coler  v.  Cleburne,  Rep.  753,  771.    Bonds  were  required  to 

131  U.S.  162, 172;  Amy  v.  Watertown,  be  executed   by  the   board   of  com- 

130  U.  S.  301 ;    to  l>e  distinguished  missioners  of  a  county.     The  board 

from  Weyauwega  v.  Ayling,  99  U.  S.  convened  for  the  purpose  of  executing 

112.  bonds,  and  in  the  board  room  they 

If  signed  bjr  the  person  who  was  were  signed  by  the  chairman  and  clerk 

mayor  at  the  time  of'^  signing,  but  who  of  the  board  and  the  county  treasurer. 

eeoMS  to  be  such  mayor  before  the  bonds  The  county  treasurer  alone  signed  the 

haioe  been  deliveredt  Hhe   safe   if   not  coupond.     Who  impressed  the  seal  on 

necessary    course,    where    there    is    a  the  bonds  and  when  it  was  done  did 

statute  such  as  that  mentioned  in  the  not  appear.    The  board  was  in  session 

text,  is,  as  above  stated,  to  have  the  during  the  whole  signing.     Held  that 

bonds  signed  by  the  officer  who  is  in  the  signing  was  intended  to  be  the  act 

office  at  the  time  of  the  actual  delivery  of  the  board,  and  tliat  the  bonds  were 

of  the  bonds.    The  case  of  such  a  change  sufficiently  executed.    Onslow  County 

of  officer   before   delivery  not  unfre-  v.  Tollman,  145  Fed.  Rep.  753,  770. 
quently  occurs,  and  the  author  pur- 
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of  the  bonds.  Thus  if  the  statute  imposes  other  formalities  in  the 
nature  of  conditions  to  l)e  performed  before  the  delivery  of  the  bonds 
as  a  prerequisite  to  their  issue,  these  conditions  must  also  substan- 
tially be  complied  with.  If,  for  example,  the  statute  requires  that, 
before  the  bonds  he  issued  or  obtain  validity  or  be  negotiated,  they 
shall  be  first  registered  with  and  certified  by  the  treasurer  or  auditor 
of  the  State  or  other  officer,  the  registration  by  such  officer  and  his 
certificate  is  essential  to  the  complete  execution  of  the  instruments  so  as 
to  bind  the  municipality  for  their  payment'    But  the  requirement 

*  Anthony  v.   Jasper  County,    101  whether    they    have    validity   in  the 

U.  S.  693,  alT'g  4  Dillon  C.  C.   136;  hands    of    the    innocent    purchaser. 

Colerv.  Clebunie,  131  U.  S.  162;  Young  Upon  the  best  consideration  we  hi\-e 

V.  Clarendon  Tovi-nsiiip,  132  U.  S.  340;  been  able  to  give,  our  conclusion  is  that 

Douglass  V.   Lincoln  Cbunty,  5   Fed.  the  bonds  cannot  be  enforced.    The 

Rep.   775;    Frank  r.   Butler  County,  case  comes  i^ithin  the  doctrine,  which 

139  Fed.  Rep.  119;   State  v.  Habcock,  is  well  settled,  that  where  a  sUituU6t- 

19  Neb.  223,  230;  State  v.  Roggen,  22  clares  absolutely  and  ivithout  excep- 

Neb.  1 18.  tion  that  a  contract  or  bond  or  note  m 

In  1872,  the  legislature  of  Missouri  void,  it  is  void  into  whosesoever  hands 

passed   an   act   wtiich   provided   that  it  may  come.     Tiiis  statute  dedans 

**  before  any  bond  hereafter  issued  by  that  no  unregistered  bond  shall  be  Talk! 

any  county  f/  all  obtain  validity  or  be  or  he  negotiated.    Bonds  must  pnt  be 

negotiated,  it  must  l)e  first  registered  by  registered.     Without  rcsistration  tber 

the   State   auditor   who   shall   certify  * (Xtain  no  validity.'    Such  is  the  statute, 

thereon  that  all  conditions  precedent  A  declaration  that  bonds  shall  have  do 

required  by  law  and  by  the  contract  validity  is  equivalent  to  declaring  them 

under  which  the  bonds  were  ordered  to  to  be  void.    Is  the  county  estopped  to 

be  issued  have  been  complied  mth."  set  up  this  defence?     We  tliinK  not. 

In  Anthony  r.  Ja.sper  County,  101  U.  The  case  is  to  be  distinruisbcd,  we 

S.  693,  aflf'g  4  Dillon  C.  C.  136,  it  ap-  think,  from  tliose  decided  by  the  So- 

peared  that  bonds  were  signed,  sealed,  preme  Court  of  the  United  States,  in 

and  issued  after  this  statute  went  into  w  hicli  it  is  held  tliat  the  frauds  of  ibt 

effect  and  were  antedated  to  a  date  officers  cannot  be  \'isited  upon  the  h- 

prior  to  the  passage  of  that  enactment,  nocent   bondholder,   and   falls  within 

In   point   of  fact,   the   conditions  on  the  principle  of  Bayley  v.  Taber,  5 

which  the  l>onrIs  had  been  voted  had  Mass.  286.     In  that  case  it  was  held, 

not  been  complietl  with,  and  hence  they  where  a  statute  enacted  that  promis- 

could  not  tiavc  been  and  were  not  ccrti-  sory  notes  of  a   certain   description. 

fied  by  the  auditor  as  registered  bonds,  'made  or  issued'  after  a  spedfiea  daj, 

The  bonds  found  their  way  into  the  should  be  'utterly  void,  and  no  action 

hands  of   an   innocent   purchaser  for  should  be  sustained  thereon/  that  il 

value  who  did   not   know  that  they  was  competent  to  the  makers  of  such 

bore  a  false  date.     Tlie  Circuit  Court  notes,  when  sued  upon  notes  bearing 

held  that  the  county  was  not  estopped  date  before  the  day  fixed  by  the  itatule. 

to  sot  up  the  defence  and  the  case  was  to  prove  that  they  were,  in  fact,  made 

taken  to  the  Supreme  Court  of  the  and  issued  after  such  day.    The  prio- 

Tnitefl  States,  which  affirmed  the  de-  ciple  of  that  case  is  the  same  as  in  the 

vision   of  the  Circuit  Court.     In  de-  case  at  the  bar,  and  if  that  is  a  aoiDid 

Uvering    its     judgment     the    Circuit  principle  when  applied  to  the  nKfirid- 

CouH  by  Dillon,  Circuit  Judge,  said:  ualmakerof  prohibited  paper, it ahouU 

"  If  the  bonds  bore  date  after  the  act  apply  with  at  least  equal  roroein  £ivor 

of  March  30,  1S72.  and  had  not  been  of  public  bodies,   wnere  one  or  two 

registered,  it  is  plain,  we  think,  that  officers,    i^ithout   the   consent  of  the 

they   would    have    no   *  validity,*  and  others,  may,  as  in  this  case,  Gombbe 

hence  could  not  support  an  action  in  to  evade  the  law,  the  other  offieeif 

the  hands  of  any  person.    But  they  are  being  innocent  of  wronfrful  particqia- 

antedated;      and     the     question     Ls,  tion.    The  principle  invol\*ed  is  one  cf 
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that  the  bond  shall  be  signed  by  a  designated  officer  does  not  render 
it  necessary  that  the  officer  signing  the  bond  should  be  de  jure  en- 

ereat  consequence.  For  illustration:  the  auditor  of  State.  In  other  words. 
Loose  and  general  powers  have  been  that  officer  was  to  certify  them  before 
heretofore  given  in  this  State  to  mu-  their  execution  was  complete,  so  as  to 
nidpalities  and  counties  to  issue  such  bind  the  pubUc  for  their  payment.  .  .  . 
bonds.  This  power  has  been  taken  The  object  to  be  accomplished  is  the 
away  by  the  new  Constitution.  Can  complete  execution  of  a  valid  instru- 
the  protective  provisions  of  that  in-  ment,  such  as  the  law  authorizes  pubUc 
strument  be  evaiued  and  rendered  use-  officers  to  put  out  and  bind  for  the  pay- 
less  by  the  mere  fraudulent  act  of  the  ment  of  money  the  public  oiiganization 
officeiB  of  the  county  in  antedating  they  represent.  For  tliis  purpose  the 
the  bonds?  If  so,  the  power  to  defraud  law  has  provided  that  the  instrument 
18  endowed  with  a  fearful  vitality,  must  not  only  be  signed  and  sealed  on 
which  survives  the  proliibitions  of  the  behalf  of  the  county  court  of  the 
Constitution,  and  threatens  to  become  county,  but  it  must  be  certified  to  or 
immortal.''  countersigned  by  the  auditor  of  state. 
In  delivering  the  opinion  of  the  ...  In  order  to  recover  in  this  case  it 
Supreme  Court,  Waite,  C.  J.,  said:  became  necessary  for  the  plaintiff  to 
"There  can  be  no  doubt  that  it  is  prove  that  the  bonds  from  wliich  the 
within  the  power  of  a  State  to  pre-  coupons  sued  on  were  cut  had  been 
scribe  the  form  in  which  municipal  executed  according  to  law.  He  did 
bonds  shall  be  executed  in  order  to  prove  that  they  were  signed  bv  the 
bind  the  public  for  their  pa}rment.  If  presiding  justice  and  clerk  of  the 
not  so  executed,  they  create  no  legal  court,  and  were  sealed  ^ith  the  seal  of 
liability.  Other  cireumstances  may  the  court.  This,  before  the  act  of 
exist  which  will  give  the  holder  of  March  30,  1872,  would  have  been 
them  an  equitable  right  to  recover  enough,  but  after  that  more  was  neces- 
from  the  municipality  the  money  sary.  The  public  can  act  onljr  through 
which  they  represent,  but  he  cannot  its  authorized  agents,  and  it  is  not 
exdoTce  the  payment,  or  put  them  on  bound  until  all  who  are  to  participate 
the  market  as  commercial  paper.  The  in  what  is  to  be  done  have  performed 
act  now  in  question  is,  we  think,  of  their  respective  duties."  This  decision 
this  character.  It  in  effect  provides  was  adhered  to  in  Hoff  v.  Jasper  County, 
that  no  bond  issued  by  counties,  cities,  110  U.  S.  53,  where  it  was  also  held 
or  incorporated  towns  shall  be  vahd,  that  innocent  holders  for  value  are 
that  is  to  say,  completely  executed,  charged  ^ith  the  duty  of  knowing  the 
until  it  has  been  countersigned  or  laws  concerning  the  rcpstration  and 
certifi^  in  a  particular  way  by  the  certification  of  bonds,  and  of  innuiring 
State  auditor.  For  this  purpose,  after  whether  they  have  been  complied  with. 
bein^  executed  by  the  corp)orate  au-  In  Young  v.  Clarendon  Township. 
thonties,  it  must  be  presented  to  that  132  U.  S.  340,  a  statute  empowerea 
officer,  and  he  must  inquire  and  de-  municipalities  to  aid  railroad  com- 
termine  whether  all  the  re<juirements  panics  by  loan  or  donation,  but  pro- 
of the  law  authorizing  its  issue  have  vided  that  the  bonds  when  "issued" 
been  observed,  and  whether  all  the  should  be  delivered  by  the  person  hav- 
conditions  of  the  contract  in  consider-  ing  charge  of  the  same  to  the  treasurer 
ation  of  which  it  was  to  be  put  out  nave  of  the  State;  that  the  treasurer  should 
been  complied  with.  To  enable  him  hold  the  same  as  trusty  for  the 
to  do  this,  evidence  must  be  sub-  municipality  and  for  the  railroad  com- 
mitted, which  he  is  required  to  file  and  pany ;  that  whenever  the  railroad  com- 
preeerve.  If  he  is  satisfied,  the  registry  pany  should  present  to  the  treasurer  a 
18  made,  and  the  requisite  certificate  certificate  from  the  governor  of  the 
indorsed  on  the  bonds.  This  being  State  that  the  company  had  in  all  re- 
done, the  execution  of  the  bond  is  com-  spects  complied  with  the  provisions  of 
Cctc,  and,  imder  the  law,  it  may  then  tne  statute,  such  of  the  bonds  as  the 
i  negotiated,  that  is  to  say,  put  on  company  should  be  entitled  to  receive 
the  market  as  valid  commercial  paper,  should  be  delivered  to  it;  that  the 
.  .  .  When  the  bonds  now  in  question  treasurer  should  indorse  upon  each 
were  put  out,  the  law  required  that  to  bond  so  delivered  the  date  of  delivery 
be  ya&d  they  must  be  certified  to  by  and  to  whom  it  was  delivered,  and  that 
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titled  to  the  office.  It  b  sufficient  that  the  officer  de  facto  occupies 
the  office  under  the  principle  that  the  acts  of  a  de  facto  officer  are 
valid  as  to  the  public  and  third  persons.' 

in  case  the  bonds  were  not  demanded  not  a  mere  f  onnal  act  on  the  part  of  the 
in  compliance  with  the  terms  of  the  governor,  but  it  was  a  condition  prece- 
act  within  three  years  from  the  date  dent  to  the  power  of  the  treasurer  to 
of  delivery  to  the  treasurer,  the  deliver.  .  .  .  The  company's  compli- 
treasurer  snould  cancel  them  and  re-  ance  i^ith  the  provisions  of  the  act 
turn  them  to  the  proper  officers  of  the  gave  it  the  right  to  receive  the  govem- 
municipality.  A  tov^nship  acting  un-  or's  certificate ;  but  it  did  not  conifer 
der  this  statute  delivered  to  the  State  the  ri^ht  to  receive  the  bonds.  Tint 
treasurer  its  bonds  for  the  benefit  of  a  was  given  by  the  governor's  certificate 
railroad  company.  The  company  com-  alone.  Had  the  treasurer  made  de- 
pleted its  railroad  witliin  the  pre-  livery  i^ithout  the  certificate,  he  would 
scribed  period  of  three  years  and  have  acted  without  authority  of  Uv, 
became  entitled  to  the  governor's  cer-  and  the  bonds  wouid  have  been  void- 
tificate  under  the  statute,  but,  in  the  able  in  the  hands  of  the  company.  .  . . 
meantime  the  Supreme  Court  of  the  It  does  not  matter  so  far  as  the  que$- 
State  had  held  the  statute  to  be  un-  tion  of  statutory  power  of  the  treasurer 
constitutional  and  the  governor  there-  is  concerned  that  the  failure  of  tbe 
upon  refused  to  give  the  certificate,  company  to  produce  the  certificate 
In  a  later  case  the  Supreme  Court  of  mightnotbebecauseof  any  fault  of  the 
the  United  States  held  the  statute  to  company.  Failure  might  he  due  to  the 
be  constitutional.  Before  the  ex-  governor's  mistaken  >'iew  of  the  Uv 
piration  of  the  three  years  the  treasurer  or  to  his  misconception  of  the  facts,  or 
returned  the  bonds  to  the  township,  even  to  his  wilful  refusal  to  discliaip 
A  creditor  of  the  railroad  company  his  official  duty.  —  all  is  immateml 
having  recovered  judgment  against  the  to  this  aspect  of  the  statutory  flcheme. 
company  sought  to  enforce  payment  A  miscarriage  in  this  particular  wu 
of  the  bonds  on  the  ground  that  the  one  of  the  risks  taken  by  the  com- 
company  was  eauitably  entitled  to  pany.  The  company  knew  the  statute, 
their  delivery  and  tliat  the  township  —  was  held  by  the  law  to  loiow  it  and 
was  therefore  indebted  to  the  com-  understand  it.  It  contracted  with  the 
pany  in  the  amount  of  the  bonds,  township  througli  the  statute  and 
The  court  held  that  the  bonds  were  could  so  contract  ivith  it  in  no  other 
never  completely  executed  and  de-  way.  Availing  itself  of  the  statute,  it 
livered  instruments  and  that  neither  must  take  it  aim  onere.  If  the  gov- 
the  railroad  com[)any  nor  the  plain-  emor  failed  to  give  the  certi&ate 
tiff  suing  in  its  rights  as  a  judgment  when  he  should  and  could  not  be 
creditor,  could  enforce  their  pajTnent.  reached  by  mandamus,  these  were  but 
Mr.  Justice  Laniar  said:  "Here  the  features  of  the  company's  risk." 
condition  prescribed  by  the  statute  as  *  Waitev.  Santa  Cruz,  184  U.S. 902, 
that  upon  which  the  delivery  was  to  be  322,  aff'g  89  Fed.  Rep.  619,  626: 
made  to  the  railroad  company  and  supra,  J  204;  Greene  v,  Rienii.  ?7 
upon  which  the  bonds  were  to  be  per-  Miss.  463.  Index.  Acts;  Office  md 
fectcd  instruments  in  its  hands,  was  Officer;  Quo  Warranto.  It  is  eseentiil 
never  performed.  On  this  point,  the  that  there  should,  however,  be  an  office 
statute  seems  to  be  very  simple  and  de  jure  which  may  be  fiilled  by  the  per 
clear.  Indeed,  it  would  be  diflficult  to  sons  signing  the  bonds.  There  can  be 
make  it  more  dear.  Hy  its  very  terms,  no  officer  either  de  jure  or  de  foeto  if 
the  bonds  received  by  him  in  their  un-  there  be  no  office  to  fill.  Hence,  if  the 
romplcted  condition  were  to  be  by  the  statute  creating  the  office  be  uncoo- 
State  treasurer  'siifoly  kept':  and  for  stitutional  and  invalid,  bonds  «ip»d 
three  years  after  thoir  recey^tion  could  by  a  person  claiming  the  office  it- 
only  be  parted  with  by  him  in  one  tempted  to  be  created  by  the  VDMSd 
way,  —  that  is.  to  the  railroad  com-  statute  are  without  authority  of  h* 
pany  interested  on  its  production  of  and  void.  Norton  v.  Shelby*  Countr. 
the  govcnior's  certificate.  On  this  118  U.  S.  42.5,  441.  See  on  tfiis  <«ibj«rt. 
condition  could  they  be  delivered  and  State  r.  Carroll.  38  Conn.  449.  rffeiffd 
not  on  any  other.    The  certificate  was  to  in  the  chapter  on  Quo  Warranta 
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§  889.  Oompliance  with  Statutory  Beqiiirements  Essential.  —  The 
le^slature  in  granting  to  a  municipality  power  to  issue  its  bonds 
may  impose  such  conditions  as  it  may  choose,  and  legislative  au- 
thority to  issue  bonds  does  not  carry  with  it  authority  to  execute 
bonds  except  such  as  substantially  comply  with  the  restrictions  and 
conditions  of  the  enabling  act.'  Accordingly  if  the  legislature  limits 
the  term  within  which  bonds  shall  be  payable,  such  limitation  b  in 
the  nature  of  a  restriction  on  the  power  to  issue  bonds,  and  if  bonds 
issued  by  the  municipality  pursuant  to  this  authority  extend  beyond 
— ^  we  should  say  materially  beyond  —  the  prescribed  term  of 
years  from  the  date  of  issue,  they  are  invalid.^    The  word  "bond" 

^  Sheboygan  County  v.  Parker,  3  September  10,  1872;  substantially  the 
Wall.  (U.S.)  93,  96;  Wells  v.  Pontotoc  legislative  direction  was  followed." 
Dounty,  102  U.  S.  625;  Claiborne  To  the  same  effect,  Do  ws  v.  Elm  wood, 
Dounty  v.  Brooks,  111  U.  S.  400;  34  Fed.  Rep.  114;  South  St.  Paul  v. 
young  V,  Clarendon  Township,  132  Lamprecht  Bros.  Co.,  88  Fed.  Rep. 
U.  a  340;  Provident  Life  &  Trust  Co.   449. 

9.  Mercer  County,  170  U.  S.  593,  599.  Bonds  issued  payable  in  eleven  days 
rhe  fact  that  the  municipality  issuing  less  than  ten  years  from  their  date, 
^he  bonds  is  described  as  a  village,  under  a  statute  authorizing  the  issue 
Birhen  it  is  properly  a  city  under  the  of  bonds  payable  in  not  less  tlian  ten 
itatutes  of  the  State,  does  not  affect  vears  from  date,  held  void  even  in  the 
:;he  validity  of  the  bonds  when  it  has  hands  of  a  bona  Repurchaser.  People's 
3een  recognized  by  statute  as  a  Bank  v.  School  Dist.  No.  52,  3  N.  Dak. 
idllage  and  has  levied  and  collected  496.  Having  in  view  the  object  of 
uixes,  passed  ordinances,  and  other-  the  ten  year  limit,  and  the  fact  tliat 
wise  acted  as  a  village.  Cornell  municipal  taxes  are  levied  and  collected 
[Jniversity  v.  Maumee,  6i8  Fed.  Rep.  annually  and  not  oftener,  might  not 
118.  See  also  State  v.  Penysburg,  14  the  court  have  well  decided  that  the 
3hio  St.  472.  eleven  days  was  no  material  or  sub- 

*  Bamum  v.  Okolona,  148  U.  S.  393;  stantial  departure  from  the  statute? 
i¥oodruff  V.  Okolona,  57  Miss.  806.  Where  an  act  provided  that  bonds 
Elailroad  aid  bonds  maturing  from  should  be  payable  twenty  years  from 
deven  to  seventeen  years  after  their  date  and  gave  the  townsliip  the  option 
late  were  held  to  be  invalid  when  issued  to  call  in  and  pay  them  after  the  lapse 
inder  a  statute  which  only  authorized  of  ten  years,  the  fact  that  the  bonds 
tn  issue  of  bonds  ''not  to  extend  were  made  payable  two  and  one-half 
yeyond  ten  years  from  the  date  of  months  before  the  expiry  of  twenty 
SBuanoe."  Bamum  v,  Okolona,  148  years  from  their  issue  did  not  in- 
J.  S.  393.  A  statute  authorizing  the  validate  the  bonds.  The  court  held 
flouance  of  bonds  provided  that  they  that  the  provision  relative  to  the  time 
ihould  be  payable  in  not  less  than  of  payment  was  directory  in  its  charac- 
ive  nor  more  than  thirtv  years  from  ter  and  did  not  go  to  the  essence  of  the 
late.  Bonds  were  issued  dated  Septem-  power  to  issue,  except  as  imposing  a 
)er  10,  1872,  and  made  payable  thirty  limitation  beyond  which  the  bonds 
rears  from  October  15,  1872,  with  should  not  be  made  to  run.  Kearny 
nterest  thereon  from  October  15,  1872.  County  v.  Vandriss,  1 15  Fed.  Rep.  866. 
¥hen  actually  deli vered  did  not  appear.  Where  there  is  no  express  declaration 
t  was  held  that,  as  they  were  payable  limiting  the  term,  a  statutory  require- 
hirty  years  from  the  date  they  began  ment  of  the  levy  of  a  five  per  cent  tax, 
o  bear  interest,  they  were  practically  which  would  create  a  fund  sufficient  to 
hirty  year  bonds.  Rock  Creek  Town-  pay  off  the  bonds  issued  at  the  end  of 
hip  r.  Strong,  96  U.  S.  271.  The  court  twenty  years,  has  not  the  effect  of 
aid,  "The  legal  effect  is  precisely  fixing  the  period  witliin  which  the 
irhat  it  would  have  been  had  the  date  bonds  must  mature,  and  bonds  will  not 
Qserted   been  October  15  instead  of  be  held  invalid  because  they  mature  at 
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imports  a  seal,  and  the  word,  when  used  in  a  statute  authorizing  the 
issue  by  a  municipal  corporation  of  written  obligations  negotiable 
in  character,  means  specialties  or  writings  under  seal.*  But  the 
absence  of  a  seal  will  not  affect  the  validity  of  the  instruments  if 
they  were  intended  by  the  officers  to  be  l)onds  and  the  statute  so 
denominates  the  securities  to  be  issued.-  In  everj'  issue  of  municipal 
bonds  it  is  necessary  that  precedent  steps  should  be  taken  to  de- 
termine certain  essential  features  of  the  issue.  A  citv  can  onlv  act 
through  its  designated  functionaries  or  agents,  and  these  mu^t  de- 
termine within  the  statutory  authority  not  only  the  expediency  or 
necessity  of  the  issue,  but  also  such  matters  as  the  amount;  the 
rate  of  interest  which  they  shall  bear;    the  time  when  they  shall 

yearly  inter\'als  beginning  at  the  the  pleasure  of  the  county  court,  it  wa» 
expiry  of  twenty  years  from  the  date  helcl  that  the  proper  course  wasfortiie 
of  tlieir  issue,  and  continuing  for  court,  before  tiie  issue  of  the  bonds,  to 
eleven  years  tliereafter.  Keith  County  fix  the  time  for  their  redemption  and 
V.  Citizens  Sav.  &  Loan  Assoc,  116  that  its  action  in  fixing  the  time  as  at 
Fed.  Rep.  13.  The  provision  of  the  the  expiration  of  six  years  and  within 
6'cor^  Constitution  tliat  any  municipal  twenty^  years  from  the  date  of  their 
corponition  wliich  may  incur  any  execution,  some  of  them  falling  due  at 
bonded  debt  shall  pro\nde  for  the  six  years  and  others  falling  due  each 
iissessment  and  collection  of  an  annual  successive  year  thereafter  until  the 
tax  sufficient  in  amount  to  pay  the  expiry  of  twenty  yeare,  ims  correct. 
princij)al  and  interest  of  said  debt  The  court  said  that  by  the  use  of  the 
witliin  thirty  years  from  the  date  of  words  **the  pleasure  of  the  court "  the 
incurring  the  same,  is  held  to  give  a  statute  did  not  contemplate  that  the 
discretion  to  the  municipal  corporation  time  of  redemption  was  to  be  left  un- 
to fix  the  maturity  of  the  principal  and  certain,  but  tliat  the  pleasure  was  to  be 
interest  of  the  bonds  at  any  time  witldn  exercised  and  the  time  fixed  before  the 
the  periwi  of  tliirty  years.  Wilkens  v.  bonds  were  issued.  Turpin  v.  Madison 
Waynesboro,  116  Ga.  359.  In  People's  County  Fiscal  Court,  105  Ky.  226. 
Nat.  Bank  v.  Ayer,  24  Ind.  App.  212,  Where  the  question  submitted  to  the 
it  was  held  that  a  statutory  provision  electors  was  whether  the  citv  should 
that  assessments  "may''  be  made  to  issue  bonds  maturing  in  not  kss  than 
run  for  twenty  years  and  that  bonds  fifteen  years  nor  more  than  thirty 
issued  to  anticipate  them  ''may"  also  years,  the  principal  to  be  payable  in 
be  issued  payable  during  a  period  of  equal  annual  instalments,  it  i^'as  beM 
twenty  j'cars,  was  directory  and  not  that  an  ordinance  proxiding  for  bondi 
mandatory,  and  that  the  assessments  payable  at  the  option  of  the  city 
and  tlie  bonds  might  run  for  a  period  of  mteen  years  after  date  and  absoIute^T 
less  than  twenty  years.  due    and    payable    twenty-fi\"e  yean 

I'nder  a  statute  pro^'^ding  that  after  date  was  not  responsive  to  the 
l)onds  may  be  issued  making  part-  of  question  submitted.  Den ver  v.  Hallett. 
them   mature   annually   and    running   34  Colo.  393. 

through  a  series  of  not  more  than  *  Koshkonong  r.  Burton,  104  U.  8. 
twenty  years  from  the  dates  of  their  668,  673;  Rondot  v.  Rogers  Township* 
issuance,  bonds  of  a  S3.5,000  issue  are  99  Fed.  Rep.  202.  209. 
not  invalid  because  they  are  made  to  *  Draper  v.  Spiingrort,  104  U.^  8. 
mature  SlOO  in  each  year  for  nineteen  501;  Bernards  Township  v.  Stebbint, 
years  from  issuance  and  the  balance  of  109  U.  S.  341;  Rondlot  v.  RofEen 
$33,100  at  the  end  of  twenty  years.  Township,  99  Fed.  Rep.  202.  209: 
Kemp  V.  Hazlehurst.  SO  Miss.  443.  D'Esterre  v.  New  York,  104  Fed.  Rep. 
Where  the  statute  provided  that  bonds  605,  609;  Solon  v,  Williamsbui|th  Sa^- 
were  to  nm  not  more  than  thirty  years  Bank,  114  N.  Y.  122;  Thonburgh^ 
and  to  be  redeemed  within  that  time  at  Tyler,  16  Tex.  Civ.  App.  446. 
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become  payable;  the  time  when  redeemable;  and  the  purposes 
for  which  the  money  is  to  be  used.  \Mien  the  statute  requires  the 
proceedings  for  the  issuance  of  the  bonds  to  fix  these  matters,  sub- 
stantial compliance  with  material  requirements  is  essential  to  the 
validity  of  the  issue  in  the  absence  of  estoppel.^    A  statute  pro- 

'  Schultze  V.  Manchester,  61  N.  J.  L.  authorizing  the  issue,  parol  evidence  is 

S13.  admissible    to    supply    the    omission. 

Adoption  of  resolution  or  ordinance.  Rondot  v,  Rogers  Township,  99  Fed. 

The  adoption  of  a  proper  resolution  Rep.  202,  210;    School  £>ist.  No.  2  v. 

providing  for  the  issue,  and  the  vote  of  Clark,  90  Mich.  435.     See  also  ante, 

^he    electors    on    tlie    question,    lield  §  557  ;  index.  Records  and  Documents. 
Msential  to  the  regularity  and  validity        Denomination.    A  statute  provided 

>f  tlie  issue.    Elyria  Gas  &  W.  Co.  v.  that  bonds  issued  under  it  should  be  of 

Slyria,   57   Ohio   St.    374.      Under  a  three    several     denominations^     *'tlie 

charter  requirement  that  funding  bonds  number  of  bonds  of  such  denominations 

^  a  city  shall  be  issued  only  after  an  to   be   fixed   by   the  county   board.'' 

ordinance  therefor  shall  be  duly  passed.  Held  that  no  bond  could  be  issued  of 

luch  bonds  issued  without  any  ordi-  any  other  denomination,  but  that  all 

lance  or  resolution  of  the  mayor  and  tliree  denominations  u^kI  not  be  issued. 

x)uncil  are  void,  although  signed  bv  Bingham   v.   Milwaukee   County,    127 

;he  mavor  and  attested  by  the  clerk  Wis.  344. 

inder  the  citv  seal.  Swan  v.  Arkansas  Rate  of  interest.  Wlien  the  statute 
^ty,  61  Fea.  Rep.  478.  When,  by  requires  the  resolution  authorizing  the 
itatute,  the  power  to  issue  funding  issuance  of  bonds  to  specify  the 'rate  of 
x>nds  can  only  be  exercised  tlirough  interest  thereon,  a  resolution  which 
;he  medium  of  an  ordinance,  resolu-  does  not  determine  the  rate  of  interest 
ions  purporting  to  confer  authority  which  the  bonds  shall  bear  is  fatally 
ipon  tne  mayor  and  clerk  to  issue  the  defective.  Hillsborough  County  v. 
x>nd8  are  invalid,  and  bonds  attempted  Henderson,  45  Fla.  356;  33  So.  Rep. 
x>  be  issued  thereunder  are  void.  The  997.  Omission  of  rate  of  interest  from 
purchaser  of  the  bonds  is  bound  to  take  notice  of  election  held  fatal  to  pro- 
lotice  of  the  defect  which  cannot  be  ceedings.  State  v.  Cascade  County 
nired  by  any  recital  contained  in  the  School  District,  15  Mont.  133.  A 
x>nd.  Edminson  v.  Abilene,  7  Kan.  statutory  rec^uirement  that  the  resolu- 
^pp.  305;  Index,  Ordinances.  An  tion  authorizing  the  issue  of  bonds 
>rainance  directing  an  issue  of  bonds  shall  determine  the  rate  of  interest  on 
Rrhich  declares  tlmt  they  are  to  be  the  bonds  is  not  complied  with  by  a 
asued  and  the  proceeds  used  for  resolution  which  states  that  the  bonds 
"corporate  purposes"  is  sufficiently  shall  bear  interest  at  not  more  than 
iefimte  as  to  the  purposes  of  the  issue,  four  per  cent  per  annum.  Hillsborough 
Lussem  v.  Chicago  Sanitary  Dist.^  192  County  v.  Henderson,  45  Fla.  356;  33 
ni.  404.  See  also  Wilson  v.  Chicago  So.  Rep.  997.  See  also  State  v.  Saline 
Board  of  Trustees,  133  111.  443.  A  County  Court,  45  Mo.  242;  Mercer 
itatutoiy  reouirement  that  an  ordi-  County  v.  Pittsburgh  &  E.  R.  Co.,  27 
nance  for  a  local  improvement  to  be  Pa.  St.  389.  Although  an  issue  of  bonds 
paid  for  with  bonds  shall  prescribe  the  bearing  interest  at  six  per  cent  per 
term  of  bonds,  is  complied  with  if  annum  has  been  authorized  by  a  vote, 
bhere  is  a  general  ordinance  prescribing  the  municipality  may  issue  bonds 
the  form  of  improvement  bonds  to  be  thereunder  bearing  any  less  rate  which 
issu^  by  the  city  although  the  special  it  deems  advantageous.  Cleveland  v. 
ordinance  for  the  improvement  does  Spartanburg,  64  S.  Car.  83.  When  the 
DOt  contain  any  provision  as  to  the  rate  of  interest  fixed  is  within  the 
form.  Jones  v.  Seattle,  19  Wash.  669.  statutorjr  limit,  the  time  at  which  it  is 
Delay  of  two  years  after  passage  of  to  be  paid,  whether  annually  or  semi- 
ordinance  and  before  date  of  sale  does  annually,  is  within  the  discretion  of  the 
not  affect  validity  of  bonds.  MoUer  v.  municipal  authorities  in  the  absence  of 
Galveston,  23  Tex.  Civ.  App.  693.  express  pro^^sion  to  the  contrary. 
If  the  clerk  of  the  municipality  fails  to  Derby  v.  Modesto,  104  Cal.  515,  523. 
keep    a    record    of    the    proceedings  If  under  authority  to  issue  bonds  with 


1378                                    MUNiaPAL   CORPORATIONS  §889 

vided  that  railroad  aid  bonds  should  be  made  payable  to  "the 
railroad  company  and  assignees."  The  bonds  were  made  payable 
to  the  raihx>ad  company  **or  bearer."  The  provision  was  held 
to  be  one  of  form  which  had  been  substantially  complied  with.^  If 
a  provision  or  stipulation  be  inserted  in  a  bond  which  is  void  because 
it  is  contrary  to  the  express  terms  of  the  enabling  act,  the  bonds, 
if  otherwise  valid,  are  not  affected  thereby,  but  will  be  read  as  if 
they  did  not  contain  the  invalid  provision.' 

eight  per  cent  interest,  bonds  be  issued  refunding    bonds    should    bear  date 

dra^^iIlg  twelve  per  cent,  they  are  valid  May  1,  18S4.     Bonds  issued  piumiant 

and  bear  interest  at  the  statutory  rate,  thereto  were  not  delivered  untiiKovem- 

Quincy  v,  Warfield,  25  111.  317.  ber  7,  1884,  and  the  municipal  (Metn 

Usury.     That  usurv  can  be  pred-  inserted  the  true  date.    It  was  held  that 

icated  of  a  sale  or  issue  by  a  corporation  their  validity  was  not  affected  therebv. 

of  its  securities,  see  Danville  v.  Suther-  Lexington   v.    Union    Nat.   Bank,  fo 

hn,  20  Gratt.  (V'a.)  555;  Lynchbui^  v.  Miss.  1.    Bonds  may,  by  ordinance,  be 

Norvellj  20  Gratt.  (Va.)  201;   Clark  v.  directed   to   be   antedated,  especially 

Des  Momes,  19  Iowa,  199.  when  the  enabling  act  recognizes  the 

Place  of  payment.     Bonds  may  be  fact  that  thev  do  not  b^r  the  date  of 

made  payable  outside  the  State,   in  their    sale    by   requiring    that   they 

the  absence  of  any  statutory  direction  shall  not  be  sold  for  less  than  par 

to  tiie  contrary.    Meyer  v.  Muscatine,  and  accrued   interest.     MoUer  t.  Gal- 

1  Wall.  (U.S.)  384;  Maddox ».  Graham  veston,   23  Tex.  Civ.  App.  693.    See 

2  Met.  (Ky.)  56.  But  in  lUlnois  it  lias  also  Yesler  v.  Seattle.  1  \\  ash.  30a^ 
been  held  that,  in  the  absence  of  ex-  '  Supervisors  v.  Galbraith,  99  U.  S. 
press  power  to  otherwise  provide,  they  214.  where  a  statute  provided  that 
must  be  made  payable  at  the  municipal  bonds  should  state  on  their  face  "to 
treasury.  But  if  bonds  are  made  whom  issued"  but  also  proWded  that 
payable  elsewhere,  they  are  not  void ;  bonds  signed  by  the  proper  officers  and 
out  this  provision  is  of  no  effect.  John-  register^  by  the  county  clerk  would  be 
son  V.  Stark  County,  24  111.  75;  Sher-  negotiable  and  transferable  by  deliverr, 
lock  V.  Winnetka,  68  111.  530;  Enfield  v.  it  was  held  that  making  bonds  payable 
Jordan,  119  U.  S.  680.  Under  the  pro-  **to  — —  or  bearer"  was  a  suflScient 
visions  of  the  California  Constitution  compliance  with  the  terms  of  the  State, 
that  all  moneys  belonging  to  or  col-  Finney  Co.  School  Dist.  v.  Cushing,  8 
lected  for  any  municipality  shall  be  Kan.  App.  728.  A  statutory  provision 
immediately  deposited  with  the  treas-  directing  that  refunding  bonds  shall  be 
urer  to  the  credit  of  the  city  for  the  issued  "to  the  holder  of  such  indebted- 
benefit  of  the  funds  to  which  they  ness  "is  complied  with  bv  issuing  bonds 
respectively  belong,  the  legislature  to  the  holder  of  the  indebtedness  which 
caimot  by  statute  authorize  bonds  to  are  payable  to  bearer.  It  is  not  neces- 
bc  made  payable  at  a  place  other  than  sary  that  the  bonds  be  made  payable 
the  city  treasur>'.  Los  Angeles  v.  Teed,  to  the  holder  of  the  indebtedneaB. 
112  Cal.  319.  See  also  Yamell  v.  Los  West  Plains  v.  Sage,  69  Fed.  Rep.  943. 
Angeles,  87  Cal.  603.  As  to  place  of  When  a  statute  requires  railroad  aid 
pavment  of  bonds  the  Constitution  of  bonds  to  be  "executed  to"  the  railroad 
i.uilifnrnia  has  recently  been  amended,  company  and  "delivered  to  the  preii- 

Time  vhen   miyahle.     Omission   of  dent    or   treasurer"    of   the   fauraad 

time  wfien  payable  from  notice  of  elec-  company,  the  validity  of  the  bonds  i» 

tion  lieUi  fatal  to  proceedings.    State  p.  not  affected  by  the  fact  that  they  aie 

Cascade  Co.  Scliool  District,  15  Mont,  made  payable  to  bearer.    Lexingtoor. 

Vi'^.  Union  Nat.  Elank,  75  Ikfias.  1. 

Tljue  when  redeemable.    Omission  of  ^  Pontotoc  v,  Fulton,  79  Miaa.  511- 

time  when  redeemable  from  notice  of  See  also  Howard  v.  Western  R.R  Oo.j 

flection    lieUi    fatal    to    proceedings.  94  U.  S.  463.    Quincy  r.  Waifield,  25 

State  r.  Cascade  Co.  School  District,  15  111.  317  (bonds   issued  for  interest  in 

Mont.  133.  excess  of  statutory  rate  held  vafid  and 

Date.      A    statute    directed    that  to  bear  interest  at  the  autbofiaeid  or 
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§  890.  Statutory  Bequirements ;  Statement  of  Purpose  of  Issae.  — 
4  statutory  requirement  that  bonds  issued  by  a  municipal  corpora- 
lion  shcUl  express  upoti  their  face  the  purpose  for  which  they  are  issued 
s  reasonable,  and  is  one  of  which  the  purchaser  is  bound  to  take 
lotice.  If  it  appears  on  their  face  that  the  bonds  are  issued  for  an 
llegal  purpose,  they  are  void ;  if,  notwithstanding  such  requirement, 
hey  are  issued  without  any  purpose  appearing  upon  their  face, 
he  purchaser  takes  the  risk  of  their  being  issued  for  an  illegal  pur- 
x)se;  and  if  that  proves  to  be  the  case,  they  are  as  void  as  if  he 
lad  received  them  with  express  notice  of  their  illegality.  Ordinarily 
he  recital  of  the  fact  that  the  bonds  were  issued  in  pursuance  of  a 
certain  ordinance  is  notice  that  they  were  issued  for  a  purpose  pro- 
vided in  such  ordinance,  and  the  city  is  estopped  to  show  against  a 
*(ma  fide  holder  for  value  the  fact  to  be  otherwise ;  but  where  the 
tatute  requires  such  purpose  to  be  stated  upon  the  face  of  the  bonds 
nd  this  is  not  done,  it  is  no  answer  to  say  that  the  ordinance  au- 
horized  them  for  a  legal  purpose,  if  in  fact  they  were  issued  with- 
out consideration  and  for  a  diflFerent  purpose.*  Hence,  when  the 
tatute  requires  the  purpose  to  be  stated,  it  is  an  essential  element, 
ifecting  the  negotiability  of  the  bonds  and  their  freedom  from 
quitable  defences  in  the  hands  of  bona  fide  purchasers,  that  the 
purpose  be  adequately  stated  in  such  terms  as  to  comply  with  the 
equirements  of  the  legislature.- 

^al  rate).  Wrong  place  of  payment  entitle  a  holder  of  bonds  issued  under 
oes  Qot  invalidate  bonds  otherwise  the  act  which  do  not  contain  such 
sgal.  Sherlock  v.  Winnetka,  68  111.  stipulation  on  their  face  to  the  benefit 
&:  Enfield  v.  Jordan,  119  U.  S.  680;  of  extraordinanr  remedies  provided  by 
coLand  County  v.  Hill,  132  U.  S.  107.  the  statute.  Hubbert  v.  Campbell&- 
»  Bamett  v,  Denison,  145  U.  S.  135.  ville  Lumber  Co.,  191  U.  S.  70,  afif'g 
»  Under  a  statute  reciuiring  that  112  Fed.  Rep.  718.  A  statutory  pro- 
ends  shall  express  upon  tneir  face  the  vision  that  bonds  issued  under  the 
uipose  for  which  they  were  issued  and  authority  of  the  act  ''shall  express 
nder  what  ordinance,  a  statement  that  upon  their  face  the  puipose  for  which 
hey  were  issued  to  take  up  former  tiiey  were  issued  ancl  under  what 
ends  of  a  certain  date  ''as  provided  ordinance"  is  complied  with  when  the 
1  the  ordinance  of  said  village,"  is  not  bonds  are  designated  'Refunding 
compliance  with  the  statute;  and  bonds,**  specifying  the  date  of  the 
'hen  there  b  no  valid  or  sufficient  ordinance  under  which  they  are  issued 
rdinance  authorizing  tlie  issuance  of  and  reciting  that  they  are  issued  to 
le  bonds,  tlie  refunding  bonds  are  procure  the  means  to  refund  and  ex- 
ivalid  in  the  hands  of  a  purchaser,  tend  the  time  of  payment  of  certain 
^  8.  Trust  Co.  V.  Mineral  Ridge,  104  outstanding^  general  fund  bonds  of  a 
ed.  Rep.  851.  Qiutref  Where  a  statute  village,  which,  from  its  limits  of  taxa- 
eclares  tliat  bonds  to  be  issued  under  tion,  the  village  is  unable  to  pay  at 
s  provisions  "shall  on  their  face  maturity.  It  is  not  necessary  in  issuing 
ipulate  that  the  holders  of  any  of  such  refunding  bonds  to  go  beyond 
lem  or  any  coupons  thereof  shall  be  tlie  immediate  purposes  and  recite  the 
ntitled  to  the  remedies  for  the  coUec-  character  of  the  ori^nal  indebtedness 
on  of  the  same"  provided  by  the  for  which  the  refunding  bonds  were 
tatnte,  a  compliance  witli  the  condi-  issued.  Kent  v.  Dana,  100  Fed.  Rep. 
ions   of   the  statute  is  essential,   to  56.     See  also  Cadillac  v.  Woonsocket 
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§  891 .  Statutory  Bequirement  of  Popular  Vote.  —  Provisioo  re- 
quiring in  certain  cases  popular  sanction  before  incurring  indebted- 
ness is  remedial  and  protective  in  its  nature  and  objects.  It  insures 
publicity  and  discussion,  and  thus  prevents  hasty,  inconsiderate, 
or  secret  action  on  the  part  of  the  officials  of  the  municipality  and 
operates  as  a  check,  more  or  less  effective,  upon  the  creation  of 
improvident  and  extravagant  indebtedness.  It  is  moreover  in 
accordance  with  the  principles  of  home-rule  and  of  local  self- 
government,  and  it  is  but  just  that  the  electorate  of  the  locality 
specially  affected  should  have  the  right  to  determine  the  question 
whether  it  is  expedient  to  incur  the  proposed  indebtedness  for 
the  proposed  object.  The  general  value  of  requiring  a  popuhr 
sanction  b  imdeniable,  but  experience  has  shown  that  it  is  not  a 
panacea.^ 

We  have  already  seen  that  the  constitutions  of  many  States  re- 
quire the  sanction  of  a  popular  vote  before  the  incurring  of  dd)t' 
and  have  stated  the  result  of  the  decisions  founded  upon  these  ccm- 
stitutional  provisions.  When  the  sanction  of  a  popular  vote  to  the 
incurring  of  debt,  or  an  issue  of  bonds,  is  prescribed  by  statute,  the 
validity  of  the  obligation  is  governed  by  similar  principles  as  are 
applied  in  the  case  of  the  constitutional  requirements.  A  staMonf 
provision  that  the  incurring  of  debt,  or  the  borrowing  of  money  or  an 
issue  of  bonds  be  submitted  to  a  popular  vote,  must  be  substantiaUji 
complied  with,  and  the  election  held  and  the  vote  given  substantially 
in  the  form  prescribed  by  the  statute.  If  substantial  compliance 
in  material  respects  with  the  statute  has  not  been  nuide,  bonds 
issued  in  evidence  of  the  debt  are  invalid  in  the  absence  of  estoppel' 

Inst,  for  Savings,  58  Fed.  Rep.  935.  sufficient  clearness  the  purpose  for 
Under  such  statute,  also,  a  reference  which  it  b  issued.  Jeflferson  v.  Marehall 
to  the  ordinance  authorizing  the  issue  National  Bank,  17  Tex.  Civ.  App.  539. 
by  date  and  general  purport,  and  a  *  See  ante,  cliap.  i.  Index,  EUdiotu: 
statement  that  the  bonds  are  issued  to  Majority;  Voter  and  Voting. 
pay  certain  indebtedness  of  the  village  *  Ante,  cliapter  on  Constitutioial 
incurred  in  tlic  improvement  tliereof,  Limitations  of  Indebtedness,  f  213. 
is  sufficient.  Clapp  v.  Marice  City^  111  '  Manhattan  Co.  v,  Ironwood,  74 
Fed.  Rep.  103.  A  statutory  require-  Fed.  Rep.  535;  Bro^^-n  v.  Ixuzalb  Tp., 
mcnt  that  bontls  shall  state  the  pur-  8G  F'ed.  Rep.  261,  rev'g  81  Fed.  Rep. 
pose  for  whicli  they  are  issued  is  485;  Law  t?.  San  Francisco.  144  Ci 
sufficiently  complied  witli  if  tliey  sliow  384;  Murphy  r.  San  Luis  Obispo,  IW 
upon  tlieir  face  that  they  are  canal  Cal.  624;  Eppin^  p.  Columbus,  1 17  Gt. 
boruls  issued  in  aid  of  the  construction  263;  Coffin  v.  Richards,  6  Idaho,  741; 
of  a  canal.  Keith  County  v.  Citizen's  Lewis  v.  Bourbon  County,  12  K»n. 
Sav.  &  Loan  Assoc.  110  Fe<i.  Rep.  13.  186;  Leavenworth  v.  Wilaon,  69  &». 
A  bond  whicli  recites  tliat  it  is  a  con-  74;  Ashland  i'.  Culbertaon,  105  Ky. 
ynudnied  debt  bond  for  outstanding  in^  161;  44  S.  W.  Rep.  441;  Le  ToW^ 
dehtcdncss  and  cites  the  acts  of  the  neau  r.  Duluth,  85  Minn.  219;  GfW* 
legislature  and  the  onlinance  of  the  v.  Rienzi,  87  Miss.  463;  Thombinf 
city  authorizing  its  issue,  states  with  v.  School   Dist.    Xo.   3,   175  Mo.  12; 
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Even  when  there  is  no  direction  as  to  the  form  in  which  the  question 
ihall  be  submitted  to  the  voters,  it  is  essential  that  it  be  submitted 
Q  «icA  manner  as  to  enable  the  voters  intelligently  to  express  their 
>pinion  upon  it,  and  for  that  purpose  the  proposition  should  be 
nibmitted  to  them  separate  and  distinct  from  any  other  proposal 


littagv.  ParkRidge,  61  N.  J.  Lawl51;  ballots  is  mandatory,  and  if  not  com- 
ichultze  V,  Manchester  Tp.,  61  N.  J.  L.  plied  with,  the  election  is  invalid. 
13;  Omandaigua  v.  Hayes,  90  N.  Y.  Murphy  v,  San  Luis  Obispo,  119  Cal. 
ipp.  Div.  336;  \Vadsworth  v.  Concord,   624. 

3o^N.  Car.  5S7;  Robinson  v.  Golds-  Purpose.  Where  the  statute  does 
ore,  135  N.  Car.  382;  Asheville  v,  not  require  it,  it  is  not  necessary  that 
Vebb,  134  N.  Car.  72;  Wilson  v.  the.  proposition  should  specify  the 
'iorence,  39  S.  Car.  397;  and  see  also  purposes  for  which  tlie  bonus  are  to  be 
^Ison  V.  Florence,  40  S.  Car.  290;  issued.  Conklin  v.  El  Paso  (Tex. 
Lppleton  Waterworks  Co.  v.  Appleton,  Civ.  App.),  44  S.  W.  llep.  879.  On 
16  Wb.  363.  the  other  hand  a  submission   is   not 

The  Constitution  of  California  for-  invalidated  because  tlie  purpose  to 
lids  a  city  to  become  indebted  beyond  whicli  the  proceeds  of  tlic  bonos  arc  to 
,  certain  extent  without  the  assent  of  be  applied  is  stated  in  the  submission, 
wo-thirds  of  its  qualified  electors.  An  Louisville  v.  Board  of  Park  Com'rs,  1 12 
xst  providing  for  the  refunding  of  Ky.  409;  65  S.  W.  Rep.  860. 
ion&  did  not  provide  for  the  submission  Denomination.  Where  the  statute 
/  the  question  to  voter s,  and  it  was  con-  provides  that  bonds  shall  be  issued  in 
ended  that  the  act  was  therefore  un-  certain  denominations,  and  specifies  the 
onstitutional.  The  court  held  that  rate  of  interest  and  their  duration,  a 
irhile  by  the  Constitution  a  submission  petition  and  proclamation  for  an  elec- 
niist  be  had,  it  did  not  necessarily  tion  are  not  void  which  fail  to  state  the 
ollow  that  an  act  of  the  legislature  on  denomination,  rate  of  interest,  or  when 
he  subject  must  contain  that  require-  the  bonds  are  to  fall  due,  but  which 
nent.  It  was  sufficient  that,  by  any  specifically  mention  the  statute.  State 
Bgislation,  authority  was  given  to  the  v.  Topeka,  68  Kan.  172.  A  notice  of 
Qunicipal  government  to  call  such  an  election  for  the  issuing  of  either  coupon 
lection  and  that  the  election  was  or  registered  bonds  does  not  invtdidate 
ictually  called  and  held.  The  court  the  election,  although  the  statute  only 
aid  tliat  it  was  probable  that  the  con-  authorizes  an  issue  of  coupon  bonds, 
titutionai  provision  requiring  such  Blakey  v.  Montgomery,  144  Ala.  481. 
lection  was  of  itself  sufficient  authority  Record  of  election.  An  election  is  not 
o  the  municipality  for  holding  it.  rendered  invalid  because  the  require- 
IfOe  Angeles  v.  Teed,  112  Cal.  319.  ment  of  the  statute  that  the  result  must 
NYusre  the  statute  prescribes  the  be  spread  upon  the  order  book  is  not 
lature  of  the  notice  to  be  given  and  the  complied  with,  since  the  provision  is 
XMtrd  merely  orders  notice  to  be  merely  directoiy.  Turpin  v.  Madison 
x>8ted,  without  fiidng  a  date  for  the  County  Fbcal  (Jourt,  105  Ky.  226. 
lection,  the  clerk  of  the  board  has  no  Issue  of  bond  construed.  A  statute 
iuthority  to  supply  the  omission,  requiring  the  submission  of  the  question 
rhombuig  V.  School  Dist.  No.  3,  175  of  future  issues  to  the  vote  of  the 
ifo.  12.  when  the  statute  prescribes  qualified  taxpayers  does  not  affect  the 
»he  place  where  the  election  is  to  be  validity  of  bonds  which  have  been 
leld,  the  voters  are  chargeable  with  executed,  certified  by  the  Attomey- 
lotice  thereof,  and  a  provision  for  a  General  and  registered  by  the  comp- 

ridal  notice  thereof  is  directorjr  only.  troUer,  although  they  have  not  been 
failure  to  specify  the  place  in  the  sold  at  the  time  the  act  takes  effect,  as 
lotice  does  not  invalidate  the  election,  they  have  been  already  "issued"  within 
f¥il8onv.  PikeCountv,  144  Ala.  397;  39  the  contemplation  of  the  statute. 
3o.  Rep.  370.  Wliere  the  statute  Moller  v.  Galveston,  23  Tex.  Civ.  App. 
vithoTwea     cities     to     establish     the  693. 

tnethod  of  holding  the  elections  by  Propositions  or  questions  how  sub- 
ndlnance,  a  direction  in  an  ordinance  mitted,  etc.  Where  several  propositions 
ipedfying  the  manner  of  marking  the  have  been  separately  submitted,  the 
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which  is  not  germane  to  the  question  upon  which  a  vote  is  desired.^ 
Where  the  statute  requires  the  proposition  to  *' specify  "  or  to  "desig- 


f allure  of  one  to  cany  does  not  affect    the  two  purposes  are  entirely  distinct. 


question  submitted  was,  whether  debt  by  issuing  bonds  for  the  purpose 
the  city  sliould  issue  bonds  "maturing  of  constructing,  maintaining,  and  opcr- 
in  not  less  tlian  fifteen  years  nor  more  ating,  or  purchaedng,  an  dectric  hght 
than  thirty  years/'  the  principal  to  be  plant,  was  iieid  to  be  sin^  and  the 
payable  in  instalments  commencing  contention  tliat  it  constituted  tmx) 
the  year  follo^%ing  the  issuance  of  the  propositions,  which  being  submitted 
bonds.  The  Constitution  required  tliat  together  nuide  it  impos&le  for  uy 
a  sinking  fund  should  be  created  voter  by  his  vote  to  say  which  of  the 
sufficient  to  extinguish  the  principal  of  two  prooositions  he  favored  or  opposed, 
the  debt  witliin  fifteen  years  but  not  was  held  to  be  without  merit.  Sub- 
less  tlian  ten  years.  Held  that  an  mission  by  ordinance  of  the  question  of 
affirmative  vote  did  not  authorize  the  purchasing  an  existing  water  worio 
issue  of  bonds  payable  at  the  option  of  and  li^ht  plant  and  providing  for  their 
the  city  fifteen  years  after  date,  and  extension  is  the  submission  of  a  angle 
absolutely  in  twenty-five  years ;  that  question  to  the  voter^.  State  v.  AOa, 
the  fact  that  the  ordinance  provided  183  Mo.  283.  Erection  of  a  ooun^ 
for  a  sinking  fund  did  not  provide  for  building  on  a  specified  site  and  the 
annual  payments  as  required  by  the  issuing  of  bonds  therefor  do  not  eon- 
vote,  but  tluat  bonds  payable  in  annual  stitute  more  than  one  subject  or  thing, 
instalments  in  fifteen  years  complied  and  may  be  submitted  jointly.  Sk, 
with  the  reauiremcnts  of  both  the  vote  construction,  cost,  and  credit  areparti 
and  the  Constitution.  Denver  v.  of  one  proposition.  Hubbard  r.  Wood- 
Hallett,  34  Colo.  393.  sum,  87  Me.  88.    To  the  same  effect 

*  Farmers    Loan    &   Trust    Co.    v.  Linn   v.    Omaha,    76    Neb.    552;  107 

Sioux  Falls.    131   Fed.  Rep.  890,   re-  N.  W.  Rep.  983.       The  ouesiion  of 

versed  in  Sioux  Falls  v.  Farmers  Loan  authorizing  an  issue  of  bonds  for  "a 

and  Trust  Co.,    136   Fed.   Rejp,   721 ;  water  works  and  electric  light  pJMtt** 

Leavenwortli  v.  Wilson.  69  Kan.  74;  held  to  contain  only  one  propositioa. 

State  V.  Allen,  186  Mo.  673;  Elyria  Gas  because  relating  to  one  plant  only;  but 

A  Water  Oo.  v.  Elyria,  57  Ohio  St.  374 ;  opinion  expressed  tliat  the  better  comae 

In  re  Bloomsburg  Town  Ejection,  4  Pa.  would  be  to  submit  the  question  d 

Dist.  671;    McBryde  v.  Mont<»sano,  7  providing   **a   combined   water  wofb 

Wash.  69.  See  also  Petros  V.  Vancouver,  and   electric   light    plant."     State  r 

13  Wash.   423.     An  election  for  the  Wilder.  200  Mo.  97.     See  alao  to  the 

double  puqjose  of  ** sewerage  and  other  smne  effect  Kemp  v.   Haselhunt,  80 

public  improvement "  wliirh  have  been  Miss.  443.    The  construction  of  a  ehy 

passed  upon  atlversely  does  not  pre-  hall  and  the  improvement  of  the  wiler 

vent  the  submission  to  a  subsequent  works    and   lignt    plant    are   distinct 

election  for  the  single  purpose  of  "a  propositions  and  must  be  separate^ 

system    of    sewerage."     Robinson  v.  submitted.     State  v.  Allen,   186  Ma 

Goldshoro.  122  N.  Car.  211.  673. 

In  Elyria  Gas  &  Water  Co.  v.  Elyria,         In  Truelsen  v.  Duluth,  61  IGna.  48, 

57  Ohio  St.  374,  it  was  held  that  under  the  statute  authorized  the  dty  to  wnt 

a  statute  authorizing  the  submission  of  bonds  for  the  purpoee  of  erecting  and 

the  ({uestinn  of  issuing  bonds  for  the  maintaining  suitable  water  and  Gglit 

"erection  frr  purcliase  of  water  works,"  plants,  or  for  purcliaang  any  water  or 

a  proposition  for  "the  purchase  and  light  plant  in  operation  in  the  city. 

erection  of  water  works      was  unau-  Tiie  court  held  that  the  propositiop  to 

thorizod,  since  tlie  purcliase  of  water  erect  or  purchase  both  plants  migbt 

works   np(*es.sarily    im])lics    that   they  and  could  go  hand  in  hano,  be  acted  ot 

havt'  already  been  ereeteil  and  are  a  together  in  the  council  and  at  the  pobt 

present  existing  projxrty,  tlie  subject  and  be  treated  throughout  as  ii  tbe 

uf  sale  and  purchase,  while  the  erection  erection  or  purchase  of  one  aciuillf 

of  water  works  can  only  liave  reference  involved  ana  made  neoeasaiy  the  «■*• 

to  their  future  construction,  and  thus  tion  or  purchase  of  tbe  other.    Tlii 
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nate''  the  amount  of  the  issue,  this  must  be  definitely  stated,  and  a 
proposition  for  an  issue  to  an  amount  not  exceeding  a  certain  sum 
is  not  sufficient.  The  same  rule  applies  to  the  petition  for  an  issue 
and  to  the  notice  of  an  election.  Where,  however,  the  statute  is 
silent  on  the  subject,  or  merely  authorizes  a  proposition  for  an  issue 
"tp  the  amount"  or  "to  the  extent  of"  or  "not  exceeding"  a  certain 
sum,  the  rule  is  otherwise.* 

case  was  followed  in  Jane  way  v.  Duluth,  prohibiting  more  than  one  subject  to 

65  Minn.  292.     And  in  Baumann  v.  be  submitted  at  an  election  was  im- 

Duluth,  67  Minn.  283,  a  ballot  under  pliedly  repealed  by  the  Constitution 

the  same  statute,  containing  three  propo-  and   subsequent  legislation,  and   that 

sitiona,  (1)  for  the  purpose  of  erecting  bonds  issued  by  a  city  pursuant  to 

or  purchasing  a  water  and  light  plant ;  three  separate  ordinances  voted  upon 

(2)  for  the  purpose  of  purchasing  a  at  one  election  for  street  improvements, 

water  and  lij^ht  plant ;  (3)  for  the  pur-  the  erection  of  a  city  hospital  and  a 

pose  of  erecting  a  water  and  light  plant,  market  house,  were  valid,    woolfolk  v. 

was  sustained,  the  court  merely  hold-  Paducah  (Ky.),  80  S.  W.  Rep.   186. 

ip^  that  the  second  and  third  propo-  Under  a  statute    requiring  the    sub- 

aitiODS   were   competing   propositions,  mission  to  vote  of   the  question  of 

and  that  an  elector  coiud  vote  against  iss\iing  bonds,  held  that  resolution  and 

both,  but  not  in  favor  of  both.    The  notice  of  election  were  sufficient  when 

<^ue8tion  whether  or  not  the  first  propo-  they  simplv  submitted  question  of  is- 

mtion  was  independent  and  operative  s\iing  bonus  not  exceeding  a  specified 

to  authorize  the  issue  of  bonds  for  the  sum  and  were  not  defective  for  failure 

puipose  of  either  erecting  or  purchasing  to  state  the  number  of  bonds,   the 

a  water  and  light  plant  as  the  common  term,  or  the    rate   of   interest.     Ar- 

council  might  elect,  was  not  involved  buckle  r.  McKinney  (Ky.),  97  S.  W. 

in  the  app^,  and  the  court  expressed  Rep.  408. 

no  opimon  upon   it.     Submission  of        '  Canandaigua  v,  Hayes,  90  N.  Y. 

question  of  issuing  bonds  for  construe-  App.   Div.   336.     In  State  v.   Saline 

tiQD  of  ''two  public  wagon  roads  in  County  Court,  45  Mo.  242,  authority 

■aid  county  '*  held  to  be  sufficiently  was  given  by  the  statute  for  an  i^ue 

specific  under  statute  requiring  order  of    tonds    "not    exceeding    $70,000,*' 

of  supervisors  to  "specify  the  partic-  the  vote  of  the  necessary  majority  of 

ular  purposes  "  for  wnich  the  incfebted-  taxpayers  to  specify  the  amount.    The 

ness  18  to  be  created  and  to  submit  pro-  order  of  the  county  court  submitting 

posal  to  a  vote.    People  v.  Counts,  89  the    question    called    upon    the    tax- 

Cal.   15;   26  Pac.  Rep.  612.     An  act  payers  to  decide,  not  whether  there 

provided  that  it  should  be  unlawful  should  be  a  subscription  of  $70,000 

to  submU  more  than  one  proposition  for  or  any  other  specific  sum,  but  for  or 

decision  at  any  one  election,  and  tliat  against  an  issue  to  "an  amount  not 

any  tax,   dec,   voted   at   an   election  exceeding  $70,000,"  leaving  the  pre- 

wbere   more  than   one   c^uestion   was  cise   amount   undetermined.      It   was 

voted  upon  should  be  void.     At  tliat  held  that  bonds  issued  in  pursuance  of 

time  counties  and  cities  were  permitted  the  vote  were  invalid.     A  statute  au- 

by  statute  to  become  indebted  by  vote  thonzing  the  grand  jury  of  a  county 

for  many  things,  including  aid  to  rail-  to  desi^iate  the  amount  of  a  proposed 

roads  to  an  almost  unlimited  extent,  subscription  to  stock  was  held  not  to 

TThe    Constitution    subsec^uently    pro-  be  complied  with  by  a  presentment  of 

hibited  counties  or  municipalities  ren-  the    grand    jury    recommendinfe;    the 

dering  aid  to  any  corporation  or  private  county  commissioners  to  subscribe  to 

enterprise.      In    consequence    of    this  stock  "to  an  amount  not  exceeding 

Erohibition  the  legislature  by  general  $150,000."     Mercer  County  v.   Pitts- 

kws  provided  for  what  purpose,  and  buigh  E.  R.  Co.,  27  Pa.  389.  distin- 

how   Donded   indebtedness   might   be  guished  in  Mercer  County  v.  Hackett, 

incurred    by    cities    which    excluded  1  Wall.  (U.  S.)  83.    To  the  same  effect 

eveiy  other  method  formerly  allowed,  is  Schultze  v.  Manchester,  61  N.  J.  L. 

It  was   held,  therefore,  that   the   act  513.      Under    an    act    requiring    the 
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Requisite  majority,  what?  A  requirement  that  the  issue  of 
bonds  shall  be  approved  by  a  majority  of  the  voters  "voting  at  an 
election"  is  usually  held  to  be  complied  with  if  the  specified 
majority  of  the  votes  cast  at  the  election  be  cast  in  its  favor. 
It  is  not  required  that  the  proposal  receive  the  assent  of  the 
specified  majority  of  the  entire  number  of  the  voters  within  the 
municipality.*  It  has  also  usually  been  held  that  "a  majority  of  the 
voters  voting"  at  the  election  means  a  majority  of  voters  voting  on 
the  proposition  in  question,  and  not  a  majority  of  those  voting  on 
that  and  other  propositions.^    In  other  cases  where  the  requirement 

amount  to  be  appropriated  to  be  speci-  sum.     The   court   considered  that  it 

tied  in  the  petition  asking  for  an  issu-  carried   authority   to   issue  bonds  to 

ance  of  bonds  and  in  the  notice  of  tlie  that  amount  if  necessary.     In  Welb 

election,  a  petition  asking  for  the  is-  v.  Sioux  Falb,  16  S.  Dak.  547,  where 

suance  of  a  specified   per  centum  of  no  statutory  provision  is  mentioned, 

taxable  property  and  a  notice  of  elec-  a  proposition  authorizing  the  issue  of 

tion  in  the  same  terms  were  held  de-  bonds   ''to  the  extent  of  $210,000" 

fective  and  invalid.    Cincinnati  W.  <&  was  held  to  confer  authority  to  issue 

M.  R.  Co.  V.  Wells,  39  Ind.  539;    De-  bonds  to  the  extent  of  $50,000,  espe- 

troit  E.  R.  &  I.  R.  Co.  v.  Bearss,  39  cially  as  it  appeared  that  the  munici- 

Ind.  598.    And  a  petition  under  an  act  pality  intended  to  issue  the  reouunder 

requiring  the  petition  to  specify  the  of  the  amount   authorized   as  might 

amount  of  bonds  to  be  issued  which  be  required. 

requested  an  issue  of  bonds  not  ex-        A  statutory  provision  as  to  oifunint 

ceeding  $5000,  was  held  insufficient  in  of  the  issue  is  mandatory,  but  it  sems 

Schultze  17.  Alanchester  Township,  61  to  be  otherwise  as  to  the  derufminaiiaf^ 

N.  J.  L.  513.    Notice  of  election  as  to  of  the  bonds.     Under  a  statute  ^equi^ 

the  issue  of  $25,000  of  bonds,  ''not  ing  the  ordinance  to  state  the  *' number 

more  than"  $20,000  to  be  issued  for  and  character"  of  the  bonds,  an  ordi- 

erecting  a  school-house  and  ''not  more  nance  submitting  to  an  election  the 

than"   $5000  for  water  and   lighting  Question- of  issuing  fifty  bonds  of  the 

purposes,  ''and  the  surplus,  if  an^r,  to  aenomination  of  $500  each,  and  a  vote 

be  used  by  the  mayor  and  council  in  in  favor  thereof,  a  subsequent  chann 

such  manner  as   they  may  see  fit "  of  the  number  of  bonds  to  forty  boo^i 

does  not  comply  with  a  statutory  re-  of  $500  each,  and  twenty  bonds  of  $250 

quirement  that  the  notice  shall  "specify  each,  does  not  affect  the  essence  of  the 

what  amount  of  bonds  is  to  be  issued  thing  to  be  done,  and  bonds  so  isvued 

and   for   wliat   purposes."     Smith   v.  are    valid    and    binding    obligations. 

Dublin,  1 13  Ga.  833.  Derby  &  Co.  v,  Modesto,  104  CaL  515, 

Where  the  statute   authorized   an  523. 
issue  "to  the   amount"   specified,   it        ^  Law  v.   San   Francisco,   144  OiL 

was    held    that    the    words    "to    the  384;  Ashland  v.  Culbertson,  103  Kj. 

amount"  meant  any  amount  not  ex-  161;    44    S.    W.    Rep.    441;   State  f. 

ceeding  the  sum  limited,  and  that  an  Ruhe,  24  Xev.  251 ;  McLean  r.  VaDey 

issue  might  be  made  for  a  less  amount  County,  74  Fed.   Rep.  389;  Murphy 

than  the  vote  authorized.     Bauer  v.  v.  Long  Branch  (N.  J.),  61  Atl.  Rep. 

School  DLst..  78  Mo.  App.  442.    Where  593;     Rome     r.     Whitestown    Watff 

the  statute  does  not  reciuire  the  amount  Works  Co.,  113  X.  Y.  App.  Div.  547, 

of  the  issue  to  bo  fixeci.  it  has  been  held  aff'd  187  X.  Y.  542.     Sec  further  » 

that  the  proposition  is  sufficiently  defi-  to    what    comstitutes    a    majority  of 

nite  if  it  nxcs  the  maximum  amount  to  the    voters,    ajde,    S   383,   where  the 

be  issued.    Chicago,  B.  &  Q.  R.  Co.  v.  authorities    are     oollated    and    fultf 

Wilber,  03   Neb.   624.     In  Knight  v.  examined. 

W^cst  Union,  45  W.  Va.  194,  an  ordi-        '  Murphy  v.  Long  Bmnch  (N.  J.^. 

nance  authorizing  the  issue  to  an  ex-  61    Atl.    Riep.    593;     Fox   v.  Seattk. 

tent  not  exceeding  $6000  was  held  to  43  Wash.  74.     See  also  Aimour  Bio. 

be  equivalent  to  one  fixing  it  at  that  Banking  Co.  v.  Finney  County,  41  Fed. 
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s  that  the  issue  be  approved  by  a  prescribed  majority  of  the  qualified 
wters  of  the  municipality,  or  other  language  of  similar  import,  the 
lecisions  usually  hold  that  a  vote  of  the  majority  of  all  the  qualified 
raters  of  the  municipality  is  not  required,  but  only  the  requisite 
najority  of  the  qualified  voters  voting  at  the  election.*  When  the 
statute  specifies  the  nature  of  the  election  at  which  the  question 
ihall  be  submitted,  e.  g,,  a  general  election  or  a  special  election, 
For  the  purpose,  it  can  only  be  submitted  at  an  election  of  the  kind 
specified  in  the  statute  and  held  in  conformity  with  the  statutory 
requirements.^     When  the  nature  of  the  election  is  not  specified  by 

Etep.  321.  Contra  J  holding  that  the  counted  upon  the  question  whether 
requisite  nia|oritY  of  all  the  votes  cast  the  recommendation  to  issue  bonds 
\t  the  election  is  required.  Law  v.  had  been  approved  or  not,  still  in  view 
3an  Francisco,  144  Cai.  384;  Bryan  v,  of  the  fact  that  the  language  used  in 
Lincoln,  50  Neb.  620 ;  State  v.  Benton,  that  section  must  have  been  deemed 
29  Neb.  460.  to  have  been  used  with  the  election 

In  Potter  v.  Lainhart,  44  Fla.  647,  law  in  the  legislative  mind,  the  words, 
the  words  "majority  of  the  registered  "a  majority  of  the  voters  voting  at  the 
voters"  occurring  m  an  act  dealing  election,"  as  used  in  the  section  of  the 
with  the  powers  and  duties  of  county  charter,  meant  a  majority  of  such 
commissioners  to  issue  bonds,  taken  voters  as  voted  upon  sucti  proposi- 
in  connection  with  another  section  au-  tion.  Murphy  v.  Long  Branch  (N.  J.), 
thorizing  the  county  commissioners  to  61  Atl.  Rep.  593. 
issue  bonds  with  the  sanction  of  a  *  St.  Joseph  Township  v.  Rogers,  16 
"majority  of  the  votes  cast  upon  the  Wall.  (U.  S.)  644;  Cass  County  v. 
subject,  were  held  to  mean  a  majority  Johnston,  95  U.  S.  360 ;  Carroll  County 
of  the  votes  cast  upon  the  subject,  v.  Smith,  111  U.  S.  556 ;  Cronly  v. 
The  court  said :  "The  general  common-  Tucson,  6  Ariz.  235.  CorUra,  Hawldns 
law  rule  is  that  where  the  electoral  v.  Carroll  County,  50  Miss.  735. 
body  is  indefinite  the  majority  is  esti-  It  is  no  ground  of  objection  that 
mated  upon  the  basis  of  the  total  several  unqualified  voters  were  allowed 
number  of  votes  cast,  and  not  upon  to  vote  if  without  their  votes  the  requi- 
the  basis  of  the  number  of  votes  wliich  site  number  of  the  re^stered  voters  re- 
might  lawfully  have  been  cast  if  the  main.  Epping  v.  Columbus,  117  Ga. 
persons  entitled  to  vote  had  chosen  to  263.  Registration  list  prirrm  facie 
cast  their  votes,  and  under  this  rule  evidence  of  who  constitute  qualified 
the  majority  of  votes  cast  should  de-  electors.  Claybrook  v.  Rockingham 
tennine  the  question.''  See  also  Pickett  County,  117  N.  Car.  456.  A  provision 
V.  Russell,  42  Fla.  116,  634.  Where  an  in  a  village  charter  prescribing  other 
act  providing  for  the  submission  of  an  qualifications  for  voters  at  an  election 
issue  of  bonds  required  the  approval  upon  a  proposition  to  raise  money  for 
of  "a  majority  of  the  voters  voting  at  village  purposes  than  those  prescribed 
such  election"  and  the  general  election  by  the  Constitution  for  the  ri^ht  to 
law  provided  that  where  the  approval  exercise  the  franchise  of  voting  at 
of  a  majority  of  the  legal  voters  of  the  general  elections,  is  constitutional. 
State  was  reauired,  the  meaning  of  the  Spitzer  v.  Fulton,  33  N.  Y.  Misc.  257. 
words  "legal  voters"  was  "persons  In  Mississippi,  registration  of  the 
entitled  to  vote  and  who  do  vote  at  the  voter  was  held  to  be,  by  statute,  an 
time  and  in  the  manner  prescribed  in  essential  prerequisite  of  the  right  to 
and  by  such  statute  upon  the  question  vote,  or  qualification  of  the  elector. 
or  propositions  submitted,"  the  court  Greene  v.  Rienzi,  87  Miss.  463.  See 
held  that  while,  if  the  charter  provision  also  Bew  v.  State,  71  Miss.  1. 
for  submission  stood  alone,  it  might  '  Manhattan  Co.  v.  Ironwood,  74 
not  be  free  from  doubt  whether  persons  Fed.  Rep.  535;  Canandaigua  v.  Hayes, 
who  did  not  vote  upon  the  proposition  90  N.  Y.  App.  Div.  336.  Where  an  act 
submitted  at  the  election,  tnough  vot-  conferred  the  power  to  initiate  pro- 
log  upon    other   questions,  could    be  ceedings   for   the   issue   of   bonds   on 
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the  statute^  the  general  election  laws  may  be  resorted  to  to  supply  the 
omission.*  When  there  has  been  a  substantial  compliance  with  tiie 
requirements  of  the  law,  regulating  the  manner  in  which  elections 
to  pass  upon  an  issue  of  bonds  shall  be  held,  and  it  appears  that 
there  has  been  a  fair  election  thereunder,  the  election  will  not  be 
affected  by  technical  irregularities,  and  this  rule  has  been  held  to 
apply  to  the  time  and  manner  of  the  publication  of  the  notice.- 

§  892.  Form ;  Medinm  of  Payment.  —  Express  power  to  issue 
negotiable  bonds,  in  the  absence  of  legislative  restriction,  leaves 
something  to  the  discretion  of  the  borrowing  municipality.  Hie 
bonds  are  to  be  offered  and  disposed  of  in  a  market  in  which  there 
is  current  more  tlian  one  circulating  medium,  of  which  one  is  re- 
garded as  more  stable  and  less  subject  to  fluctuation  than  any  other. 
In  which  medium  the  bonds  shall  be  payable,  if  there  is  no  legisla- 
tive restraint,  is  purely  a  matter  of  contract,  which  is  entrusted  to 
the  discretion  of  the  borrower,  who  can  adopt  advantageous  tenns. 
Hence,  under  such  an  authority,  the  municipality  may  issue  bonds 
payable  in  gold  coin  of  the  United  States  of  the  then  present  stand- 
ard of  weight  and  fineness;  or  if  it  chooses  payable  in  the  Ia«'ful 
money  of  the  United  States.' 

officials  to  be  chosen  at  an  election  to  authorized  to  prescribe    the  metliod. 

be  held  on  a  certain  date  and  directed  Highland  Park  v.  McAlpine.  117  Mict 

these  officials  to  submit  the  question  666.    As  to  sufficiency  of  publicatwn  of 

to  a  vote,  bonds,  which  recited  that  notice,  see  Cleveland  v.  Spartanbuif:. 

they  were  issued  pursuant  to  a  vote  53   S.    Car.    83:     Highland   Park  r. 

of  the  qualified  electors  held  on  the  McAlpine,  117  Mich.  666.     Adtobood 

date  prescribed  for  the  election  of  the  elections,  notice,    majority    required, 

officials,  show  on  their  face  that  they  &c.,  see  ante,  $  383.  Index,  Ebfttum; 

were   not  legally  aiTthorized  and  are  Majority;  Voter  and  Voting. 

invalid.     Manhattan  Co.  v.  Ironwood,  '  Woodruff  v.  Mississippi.  162  U.  S. 

74  Fed.  Rep.  535.  291,   rev'g  66   Miss.  298;    Pollard  r. 

'  UnionBankv.  Oxford,  116  N.  Car.  Pleasant  Hill.  3  Dillon,   195:    Youog 

339.  V,  Montgomery  &,  E.  R.  Co.,  2  Woodf. 

>  Knox    County   v.    Aspinwall,    21  606;    Moore  r.  Walla  Walla.  60  Fed 

How.  (U.  S.)  539;     Bro^-n  v.  Ingalls  Rep.  961;  Judson  v.  Bessemer.  87  .\li- 

Tp.,   86   Fed.    Rep.    261;     Blakey   v.  240;    Skinner  v.  SanU  Rosa.  107  CaL 

Montgornerv,    144  Ala.    481;    39   So.  464;   Murphy  v.  San  Luis  Obispo.  119 

Rep.  745;  Kpping  v.  Columbus,  117  Ga.  Cal.    624;      Hillsborough    County  r. 

203;  Jancwayr.  Duluth,  65Minn.  292;  Henderson.  45  Fla.  356;    33  So.  Hep. 

StJite  I'.  Allen,  178  Mo.  558;    Bauer  v.  997;  Heilbron  v.  Cuthbert.  96 Ga. 312: 

School  Dist.  No.  127,  78  Mo.  App.  442;  Farson,  Leach  &  Co.  w.  Com'n  of  Sink- 

Hetcher  v.   Coilin^wood   (N.   J.),   59  ing   Fund,   97    Ky.    119;    Winston  r. 

Atl.  Hop.  90:    Knigiit  v.  West  Union,  Fort    Worth    (Tex.    Civ.    .\pp.).   4' 

15  W.   Va.    194.     As  to  sufficiency  of  S.  W.  Rep.  740;    Pack  wood  r.  Kxttitts 

;i/?<tcc,  see  Brown  V.  Ingalls  Tp.,  81  Fed.  County,    15    W^ash.    88;     Kenyon  r. 

Hep.  485;    Woodall  v.  Adel,   122  Ga.  Spokane,   17  Wash.  57.     CtnOni,  On- 

301 ;     Kline  v.  Streator,  78  111.   App.  cmnati  v.  Anderson.  6  Oluo  C.  D.  5W; 

42;   Fletcher  v.  C-ollingswood  (N.  J.),  Burnett  v.  Maloney,  97  Tenn.  097. 

59  Atl.  Hep.  90:     State  v.  Allen.  178  In    Woodruff    v.    Mississippi.   1*2 

Mo.    55S.       Where  law    is   silent  as  U.  S.  291.  rev'g  66  Miss.  298,  tbeSUte 

to  notice,  the   common  council    held  levee  boards   under  statutory  autho^ 
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§  893.  Improvement  Bonds  payable  from  Assessment  only.  — 
!]!ontracts  by  municipalities  for  the  construction  of  improvements 
vhich  by  their  terms  are  to  be  paid  only  from  the  proceeds  of  a 
(pecial  assessment  have  long  been  known  and  recognized.  The 
ights  and  liabilities  of  the  municipality  thereunder  are  discussed 
jlsewhere.^  The  magnitude  of  the  burden  frequently  imposed  upon 
iroperty  benefited  by  the  improvement  led  to  the  adoption  of  the 
>ractice  of  making  the  assessment  payable  in  instalments  over  a 
erm  of  years,  the  object  being  to  lighten  the  immediate  obligation 
ipon  the  property  owner.  This  practice  resulted  in  postponing  the 
Mtyment  of  the  contractor,  and  for  his  benefit,  certificates  or  warrants 
\{  the  municipality  were  at  first  issued  for  the  amount  payable  to 
lim,  which  specified  upon  their  face  that  they  were  to  be  payable 
►nly  from  the  fund  created  by  the  assessment.  These  certificates 
►r  warrants  the  contractor  would  dispose  of  to  persons  who  had 
;iven  him  credit  or  to  purchasers,  and  to  facilitate  their  disposition, 
he  practice  arose  of  issuing  instruments  in  the  form  of  bofids,  which 
purported  to  be  the  promise  of  the  municipality  to  pay  to  the  con- 
ractor  or  his  order  or  to  bearer  a  specified  sum  from  the  fund  arising 
rem  the  assessment  for  the  improvement  and  not  otherwise.    Similar 

y,  issued  negotiable  bonds  which  ac-  which  is  not,  in  its  manifest  purpose, 

Qowledged  ttiat  the  board   was  in-  detrimental  to  the  peace,  good  order, 

ebted  to  bearer,  in  the  sum  of  $1000  and  general  interest  of  societv,  can  be 

iQ  gold   coin  of  the  United  States  declared  or  held  to  be  invalid  because 

f  America,  which  said  siun  **  the  board  enforced  or  made  payable  in  gold  coin 

ound  itself  to  pa^.    The  coupons  were  or  currency,  when  that  is  established 

lade  payable    "in    currency."     The  or  recognized  by  the  government.    And 

iipreme    Court    of    Mississippi    con-  any  acts  by  State  authority  impairing 

rued  the  bonds  as  obligations  pay-  or  lessening  the  validity  or  negotiabil- 

>le  in  gold  coin,  and  held  that  the  ity  of  obl^ations  thus  made  payable 

atutoiy  power  to  borrow,  which  con-  in  gold  coin  are  violative  of  the  laws 

ined  no  provision  or  restriction  as  to  and  Constitution  of  the  United  States." 

le  medium  of  payment,  did  not  au-  Interest-bearing  warrants    issued    for 

lorize  the  board  to  borrow  gold  coin  money  borrowed  for  the  construction 

*  issue  bonds  acknowledging  the  re-  of  water  works  and  payable  from  the 

apt  thereof  and  agreeing  to  pay  in  revenues  of  the  system  may  also  be 

le  same  medium,  and  that  the  bonds  made  payable  in  gold  coin,  although 

ere  void  for  want  of  power  in  that  the  revenues  are  not  payable  in  that 

trticular.    The  Supreme  Court  of  the  medium.      Kenyon    v.    Spokane,     17 

nited  States  held,  in  an  opinion  by  Wash.  57.    A  statutory  provision  that 

uOeTf  C.  J.,  that  the  bonds  were  le-  bonds  "sliall  be  payable  in  gold  coin 

Jly  solvable  in  the   money   of  the  or  lawful  money  of  the  United  States," 

oited   States,    whatever  its  descrip-  confers  power  on  the  municipality  to 

)n,  and  not  in  any  particular  kind  make  them  payable  in  gold  coin  only, 

medium,  and  that  it  was  impossible  It   does   not   require    that  the  boncls 

hold  that  they  were  void  because  should  express  the  alternative  method 

want    of    power    to    issue    them,  of   payment.      Murphy    v.    San    Luis 

M,  J.,  concurred  in  an  opinion,  in  Obispo,  119  Cal.  624. 
lich  he  said :    "  In  my  judgment  no        *  Chapter  on  Contracts,  anUf  §  827. 

insaction  of  commerce  or  business.  As  to  warrants  payable  only  from  a 

obligation  for  the  payment  of  money  particular  fund,  see  anUt  §  860. 
it  is  not  immoral  in  its  character  and 
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instruments  have  also  been  issued  in  some  cases  where  the  munici- 
pality has  desired  to  acquire  a  public  utility,  e,  g.,  water  works,  but 
has  been  unable  to  raise  the  money  by  borrowing  directly  on  its 
own  account  and  credit  without  violating  the  constitutional  debt- 
limit  pro\asion.  In  view  of  its  great  practical  importance  we  shaD 
endeavor  to  present  the  subject  in  the  light  of  existing  adjudications, 
with  recjuisite  fulness  and  care.  There  can  be  no  serious  question 
as  to  the  power  of  the  legislature  to  authorize  the  issue  of  bonds  of 
this  nature.  Such  constitutional  objections  to  the  validity  of  the 
bonds  as  have  been  advanced  have  been  overruled.*  Indeed,  it 
would  seem  that  from  the  nature  of  the  transaction,  which  is  in 
effect  an  extension  of  time  for  the  pajment  of  a  valid  special  as- 
sessment, the  property  holder,  who  is  subject  to  the  tax,  cannot 
have  any  constitutional  right  which  is  violated  by  a  statute  deferring 
payment  and  permitting  the  issue  of  bonds  payable  from  the  assess- 
ment, for,  as  has  been  well  said,  the  property  owner  has  no  funda- 
mental or  constitutional  right  to  have  the  pajuient  of  benefits  con- 
ferred upon  his  property  by  the  improvement  deferred  until  a  future 
period,  and  it  is  entirely  for  the  determination  of  the  legislature 
whether  such  privilege  should  be  secured  to  him.*  Although  such 
obligations  do  not  constitute  debt  of  the  municipality  in  the  consti- 
tutional sense  of  the  word,^  or  an  obligation  which  is  paj-able  from 
its  general  funds,  yet  bonds  which  are  issued  in  the  name  of  the 
municipaUty,  to  be  paid  only  from  a  special  fund  created  by  the 
enabling  act  and  so  limited  on  the  face  of  the  obligation,  are 
the  bonds  of  the  municipality.  The  municipality  is  the  obligor  in 
the  bond,  must  fulfil  the  obligations  imposed  upon  it,  and  is  subject 

*  A    statute    permitting    property  erty  owners  of  property  without  dw 

owners    whose   assessment   is   $25   or  process  of  law  by  precuiding  the  city 

more  to  make  payment  in  instalments  from  negotiating  for  a  lower  rate  of 

is  not  unconstitutional  and  void  for  interest.     Hulbert  v.  Chicago,  213  IIL 

want  of  uniformity  on  the  ground  that  452.     See  also  Gage  v.  Chicaigo,  216 

it  denies  to  the  property  owner  whose  111.  107. 

assessment  is  less  ttian  $25  the  same        '  Gage  v.  Chica^,  216  HI.  107. 
privilege.    The  legislature  may  divide        '  That  such  obugations  do  not  oon- 

the  property  owners  into  classes  ac-  stitute   "debt"    within   the  coDSttto- 

cording  to   the   amount  of  their  re-  tional    limitation   of    indebtedoesi  of 

spective    assessments  and    provide    a  cities    and    municipalities    is   shown, 

method   of   payment  equal   and   uni-  ante,  §  198.    Bonds  payable  only  fron 

form  among  the  several  classes.    Ladd  the  revenues  of  the  water  works  sp" 

V.  Gambell,   35  Oreg.  393.     See  also  tem    of   a    city    are    not   ''municipil 

Hellman   v.   Shoulters,    114   Cal.    136.  bonds "  within  the  meaning  of  a  coorti' 

The  legislature  has  the  right  to  fix  the  tutional  provision  authonxinff  the  in- 

rate  of  interest  which  the  deferred  in-  vestment  of  the  permanent  school  fund 

stalments   of   assessments  and  bonds  in   mimicipal    bonds.     The  Ccostitu- 

when  issued  shall  bear,  and  the  fact  tion  contemplates  bonds  secuxed  by  > 

that  the  statute  prescribes  the  rate  of  pledge  of  the  credit  of  the  city.   SUte 

interest  therefor  does  not  violate  any  v.  ClauBen,  40  Wash.  95. 
constitutional  right  as  depriving  prop- 
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to  appropriate  actions  in  respect  thereof,  notwithstanding  the  fact 
that  it  is  not  under  any  general  liability,  or,  so  to  speak,  liability  in 
personam,  for  the  debt.*    If,  however,  the  bonds  do  not  purport  to 

'  Hellman    v.    Shoulters,    114    Cal.  tax  upon  the  taxable  property  of  the 

136 ;   Meyer  v.  San  Francisco,  150  Cal.  precinct. 

L31.      In   Jordan    v.   Cass   County,   3  In   Mather  v.   San   Francisco,    115 

Oillon  C.  C.  185,  Fed.  Cas.  No.  7517,  Fed.  Rep.  37,  a  statute  provided  that, 

x>nds  had  been  issued  by  the  county  in  case  a  street  should  be  widened,  all 

»urt  in  the  name  of  the  county  but  on  damages^  &c.,  should  be  paid  by  ''bonds 

>ehalf  of  a  township.     The  question  of  the  city  and  county  of  San  Fran- 

jraa  whether  the  bondholder  could  for  cisco, "  and  that  for  the  payment  of  the 

iny  purpose  maintain  an  action  on  the  interest  and  principal  of  the  bonds  a 

M>n(&   against    the    county   in   whose  tax  should  be  levied  upon  the  lands 

lame  they  were  made,  although  it  was  benc6ted  by  the  improvement.    It  was 

lot  contended  that  the  bonds  were  the  further   provided   that   the   city   and 

proper  debt  or  obligation  of  the  county  county  should  not  be  liable  for  the 

)r  that   payment    could    be  enforced  debt  m  any  event.    The  Circuit  Court 

igainst  the  property  of  the  county  or  of  Appeals  {Gilbert,  RosSy  and  HawUift 

igainst  the  taxpayers  in  the  county  at  J  J.)  held  that,  as  the  bonds  were  the 

Ai^.     The  statute  directed  that  the  bonds  of  the  cit}[  and  county,  to  be 

3onds  should  be  issued  in  the  name  of  paid  from  a  special  fund  to  be  pro- 

/he  county.    The  court  held  that  the  vided  by  the  city  and  county,  the  city 

ictioQ  lay  aj^ainst  the  county,  saying,  and  county  could  be  sued  upon  the 

per  I>i2(on,  Circuit  Judge :  ''It  seems  to  obligations    therein    in    the    Federal 

J8  that  the  provision  that  the  bonds  court,  and  a  judgment  recovered  pay- 

ihall  be  issued  in  the  name  of  the  able  from  the  special  fund  and  to  be 

county  implies  a  liability  on  the  part  enforced   by   appropriate   proceedings 

)f  the  county  to  be  suckI,  so  far  as  is  to   compel    it    to    provide    the   fund. 

aecessarv  to  give  effect  to  the  rights  Gilbert,  C.   J.,  after  referring  to  the 

a  the  holders  of  the  bonds  consist-  cases   above   cited    and   others,  said: 

sntly  with  the  provisions  of  the  con-  "The  ground  upon  which  the  ri^ht  to 

ititution."     Nature    of   judgment    in  bring  a  suit  against  a  coiinty  m  the 

Federal  court  and  mode  of   enforce-  decisions    we    have    referred    to    was 

nent  in  such  cases,  see  chapter  on  maintained,  was  not  that  the  county 

Mandamus.     In  Cass  County  v.  John-  was  under  obligation  to  pay  the  bonds 

itOD,  95  U.  S.  360,  369,  bonds  were  or  was  in  any  way  liable  for  the  debt 

mued  under  the  same  act  as  in  the  which  they  represented,  but  upon  the 


Last  cited,  and  it  was  held  that  ground  that  tne  bonds  were  m  form 

the  obligor  therein  was  the  county  and  the  bonds  of  the  county  and  a  duty  had 

not  the  township;  and  that  the  action  been  imposed  upon  the  county  with 

properly    brought    against     the  reference  to  the  payment  thereof.    Al- 


fonner  whatever  might  be  the  nature  though  the  debt  was  in  each  case 
)f  the  remedy  granted  in  the  action,  primarily  the  debt  of  the  township,  the 
Approving  Jordan  v.  Cass  County,  county  stood  in  such  relation  to  the 
mpra.  In  Davenport  v.  Dodge  County,  township  and  to  the  bonds  as  to  re- 
105  U.  S.  237,  the  statute  authorized  quire  the  exercise  of  its  official  au- 
Miy  precinct  in  an  oi^anized  county  to  thority  in  the  matter  of  levying, 
lid  works  of  internal  improvement,  and  assessing,  and  collecting  taxes  where- 
bhc  county  commissioners  were  di-  with  to  pay  the  bonds.  We  think  the 
rected  to  issue  special  bonds  for  such  present  case  comes  clearly  within  the 
precinct,  the  tax  to  pay  the  same  to  be  principle  of  those  decisions.  The  pro- 
levied  on  the  property  within  the  vision  in  the  act  of  the  legislature  that 
precinct.     It  was  held  that  to  enforce  the  city  and  county  of  &m  Francisco 

Drment    in    the    Federal   courts   the  shall  not  be  liable  for  the  debt  created 

der  of  the  bonds  must  sue  the  county  by  f'o  bonds  does  not  absolve  it  from 

in  whofie  name  the  bonds  were  issued,  liability  to  provide  the  means  for  the 

and  judgment,  if  rendered  in  his  favor,  payment  of  the  bonds  in  the  manner 

would    be    in   form  against   it,  estab-  prescribed  by  the  act."    This  decision 

Kshing    the    validity   and   amount   of  appears  to  overrule  the  case  of  Shapter 

the  debt,    but   to  be  collected  by  a  v.  San  Francisco,  110  Fed.  Rep.  615, 
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be  the  promise  of  the  municipality,  but  are  issued  by  certain  persons 
or  officers  or  commissioners  designated  by  statute  to  make  the  im- 
provement, and  are  expressly  stated  to  be  issued  pursuant  to  the 
statute  for  the  purpose  of  the  improvement,  payable  only  from  the 
assessment  therefor,  without  liability  on  the  part  of  the  munieipalitv, 
such  bonds,  not  being  in  form  the  obligation  of  the  municipality, 
were  regarded  as  simply  the  statutory  promise  or  obligation  of  the 
commissioners  or  agents  selected  by  the  State  to  make  the  particubr 
improvement,  and  no  action  in  such  case  was  held  to  lie  against  the 
municipality  in  respect  of  the  bonds,  even  if  it  be  only  to  enforce  the 
creation  of  the  fund.^  If  the  bonds  express  upon  their  face  that  they 
are  issued  pursuant  to  statute  and  are  payable  by  virtue  thereof  only 
from  the  proceeds  of  the  special  fund  created  by  an  assessment  or 
otherwise,  there  is  no  liability  upon  the  city  to  pay  the  bonds  out  of 
its  general  funds  or  by  virtue  of  its  general  power  of  taxation.'  But 
if  the  enabling  act  does  not  in  express  terms  limit  the  power  of  the 
municipality  to  an  issue  of  bonds  which  are  payable  only  from  the 
special  assessment  or  other  designated  fund,  or  if  the  munkipeSt}', 
besides  having  power  to  issue  bonds  under  a  statute  so  limiting  its 
liability,  has  also  power  to  issue  its  general  obligations,  a  bond 
which  by  its  terms  is  the  direct  and  absolute  promise  of  the  munici- 
pality to  pay  a  definite  sum  of  money  with  interest,  and  is  not  de- 
clared to  be  payable  only  from  the  fund,  is  the  general  obligation  of 
the  city  payable  from  its  general  funds  or  general  power  of  taxatioo, 
although  the  bond  also  recites  that  it  is  issued  to  provide  for  the  pfty- 
ment  of  the  cost  of  an  improvement,  which  cost  is  chargeable  against 
the  property  benefited  and  is  made  a  lien  thereon.  In  effect,  this  is 
only  a  recital  of  the  power  possessed  by  the  city  for  levying  and 
enforcing  a  special  assessment  as  a  means  towards  providing  funds 
for  the  payment  of  the  debt  cretited  by  the  issue  and  sale  of  the 
bonds;  and  if  there  is  no  declaration  in  the  bonds  to  the  efifect  that 
they  are  payable  only  out  of  the  particular  fund,  the  general  liability 
of  the  city  is  not  limited   thereby.^    Under  special   improvement 

which  was  an  action  brought  upon  the  Fed.    Rep.    437 ;     White   River  8iv. 

same  bonds  and  in  which  the  opposite  Bank  v.  Superior,    148  Fed.  Re^  I: 

conclusion    was    reached.      See    also  Easterbrook  v.  San   Frandaco  (OiL). 

Eddy  V.  San  Francisco,  148  Fed.  Rep.  44  Pac.  Rep.  800. 

272.  »  United   States   r.   Ft.   Scott.  « 

'  Liebman  v.  San  Francisco.  24  Fed.  U.  S.   152 ;    Burlington  Sftv.  Btfik  t. 

Rep.  705.     See  also  Neath  v.  Phillips  Clinton,    111    Fed.    Rep.    439;    Fort 

County,  108  IT.  S.  553.    These  cases  are  Madison  v.  Fort  Madison  Witer  Ooi, 

examined  and  distinguished  in  Mather  114  Fed.  Rep.  292,  afPg  110  Fed.  Bep. 

V.   San  Francisco,  115   Fed.   Rep.  37,  901;    Vickrey  r.  Sioux  Qty,  115  Fed. 

42,  fnipra.  Rep.  437;    King  v.  Superior,  117  Fed. 

'  Shapterv.  San  Francisco,  110  Fed.  Rep.    113;     Superior   v.   Marble  Siv. 

Rep.  615;    Vickrey  v.  Sioux  aty,  115  Bank,  148  Fcti.  Rep.  7;    CMraswd  r. 
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bonds  the  municipality  was  held  to  be  a  statutory  trustee  for  col- 
iectioDy  bound  to  the  exercise  of  due  diligence  to  collect  according 
to  laWy  enforcing  the  same  through  municipal  machinery  as  an 

agent  of  the  owners  of  the  bond  and  answerable  for  failure  to  per- 
form this  duty,  or  not  paying  over,  or  failing  to  pay  the  money 
collected.*     It  is  not  a  guarantor  of  collection,  and  unless  there 

Superior,  155  Fed.  Rep.  172,  178;  arises  therefrom,  the  repeated  deci- 
Allen  V.  Davenport,  107  Iowa,  90;  sions  of  our  State  courts  forbid  any 
Wyandotte  v,  Zeitz,  21  Kan.  649;  other  conclusion."  In  Braun  v.  Benton 
Morrison  v.  Bernards,  36  N.  J.  Law,  County,  70  Fed.  Rep.  369,  aff'g  66  Fed. 
219;  State  v.  Payette  County,  37  Ohio  Rep,  476,. the  Federal  court  held,  fol- 
St.  527;  Commonwealth  V.  Httsburgh,  lowing  the  decisions  of  the  Indiana 
88  Pa.  66;  Austin  v.  Seattle,  2  Wash.  Supreme  Court,  that  gravel  road  bonds 
667;  Fowler  v.  Superior,  85  Wis.  411.  are  not  obligations  payable  by  the 
The  cases  are  conflicting  and  cannot  all  county  from  its  funds  or  othenvise 
be  reconciled.  In  each  case  the  question  than  from  the  assessment.  It  deemed 
is  one  of  legislative  and  municipal  itself  bound  by  the  decisions  of  the 
power  and  intention  to  be  deduced  State  courts  on  this  point,  so  far  at 
trom  all  the  applicable  legislative  pro-  least  as  concerned  bonds  issued  after 
visions  and  the  terms  of  the  bonds,  the  construction  was  adopted. 
and  the  text  of  tliis  section  is  intended  Street  Improvement  oonds  issued 
only  to  express  the  general  conclusions  under  the  Indiana  law  of  18S9,  known 
of  the  courts  in  the  particular  cases  as  the  '*  Barrett  Law,''  are  also  held  to 
before  them.  ^  create  no  indebtedness  on  tiie  part  of 
In  Indiana^  gravel  road  bonds  issued  the  city,  following  in  that  respect  the 
by  boards  of  counter  commissioners  for  decisions  of  the  court  in  regard  to 
the  purpose  of  raising  money  for  the  Gravel  Road  Bonds.  Quill  v.  Indian- 
construction  of  a  free  gravel  road,  al-  apolis,  124  Ind.  292;  Porter  v.  Tipton, 
though  by  statute  declared  to  be  "the  141  Ind.  347. 

bonds  of  the  county,"  and  although  Where  a  city  charter  provided  that 

the  statute  does  not  contain  any  pro-  a  street  improvement  should  be  charged 

vifiioQ  that  the  countv  shall  not  be  to  abutting  property  in  proportion   to 

liable  therefor,   have  been  construed  benefits  and  the  amount  collected  by 

to  be  payable  only  from  the  special  special    assessment ;     that    the    city 

fund  created  under  the  enabling  act  might    issue    improvement    bonds    to 

to  be  raised   by  the  collection  of  the  cover  unpaid   assessments;     that   tlie 

assessments,  which  fund  is  by  statute  bonds  should  "contain  such  recitals  as 

to  be  applied  "to  no  other  purpose  than  may  be  necessary  to  show  that  they 

the  payment   of   said  bonds  and  in-  are  cliaigeable  to  a  particular  property, 

terest.       Strieb  v.  Cox,  111  Ind.  299;  specifying  the  same " ;   and  limited  the 

Montgomery  County  v.  Fullen,  111  Ind.  general  power  of  the  citv  to  issue  its 

410,  412;  8.  c,  118  Ind.  158;   Ripley  bonds    to    certain    specified    purposes 

Countv   V,   Hill,    115    Ind.   316,   330;  only  which  did  not  include  street  im- 

Spidell  v.*  Johnson,  128  Ind.  235,  238;  provements,  it  was  held  that  a  bond 

Kirsch  V.  Braun,   153   Ind.  247,  256;  which  was,  in  form,  the  general  bond 

Little  V,  Hamilton  County,  7  Ind.  -Vpp.  of  the  city,  was  unauthorized,  and  that 

118.     In  Walker  v.  Monroe  County,  11  the  holder  could  not  recover  a  judg- 

Ind.  App.  285,  the  action  was  brought  ment  against  the  city  payable  from  its 

against  the  county  upon  a  gravel  road  general  funds.     Uncas  >fational  Bank 

bond,  and    the    plaintiff's    contention  v.  Superior.  115  Wis.  340,  limiting  and 

was  that  it  created  a  general  liability  distinguishing  Fowler  v.  Superior,  85 

against  the  county  because  it  was  not  Wis.   411.     See    further    Olmsted    v. 

upon  its  face  contingent  or  secondary.  Superior,   155  Fed.  Rep.   172;    White 

Tne  court  said:    "While  it  may  be  River  Sav.  Bank  v.  Superior,  148  Fed. 

regarded    as   a   somewhat   anomalous  Rep.  1. 

and  illogical   holding  to  declare  that  *  New  Orleans  v.  Warner,  175  V.  S. 

although    the   statute   authorizes   the  120;  Jewell  v.  Superior,  135  Fed.  Rep. 

issuance   of  a   county  bond,   yet  no  19,  22;  Olmsted  v.  Superior,  155  Fed. 

geneml    responsibility   of  the   county  Rep.  172,  178.     Right  to  enforce  the 
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be  a  failure  in  duty  there  is  no  liability  for  non-collection.'  None 
of  the  bondholders  has  any  right  of  priority  in  the  fund  derived 
from  the  assessments.  This  is  a  trust  fund  pledged  to  the  payment 
of  all  of  the  bonds,  and  the  right  of  the  holder  of  a  part  of  the 
bonds  is  onty  to  such  portion  of  the  fund  realized  as  the  sum  of  his 
bonds  bears  to  the  entire  amount  of  the  issue  of  bonds.' 

Respecting  the  question  of  the  negotiability  of  these  instrvmeiii^ 
it  .has  been  held  that  because  the  bonds  are  not  payable  uncondi- 
tionally and  at  all  events,  but  only  out  of  a  special  fund  created  for 
and  pledged  to  the  payment,  which  may  or  may  not  prove  adequate 

duty  of  the  city  to  levy  and  collect  an  lected  to  pay  principal  and  interest 

assessment    to    pay    bonds    chained  and  to  demana  payment;    that  the 

thereon    held   to   t>e   lost    by   laches,  municipality  is  not  obliged  to  notifj 

Eddy  V.  San  Francisco,  148  Fed.  Rep.  the'  holder   of   that   fact;    and  that 

272.  interest  upon  a  voucher  issued  against 

*  Jewell  V.  Superior,  135  Fed.  Rep.  a  deferred  instidment  of  a  special 
19, 22 ;  Roter  V.  Superior,  115  Wis.  243.  assessment  ceases  when  money  legally 
A  municipality  does  not  become  liable  applicable  to  the  payment  of  the 
to  the  holder  of  the  bond  simply  be-  voucher  has  reached  the  muniripal 
cause  of  the  return  of  a  tax  as  delin-  treasury.  When  the  bonds  are  isBued 
quent.  The  liability  arises  on  the  re-  for  a  term  of  years,  e.  g.,  twenty  yetn. 
ceipt  of  the  moneys  by  the  municipality  and  have  interest  coupons  attached, 
or  officers.  Jewell  v.  Superior,  135  they  do  not  bear  interest  after  matmity. 
Fed.  Rep.  19,  23.  In  Wisconsin  it  has  if  tne  scheme  or  plan  provided  by  law 
been  held  that  if  special  taxes  becotne  to  create  the  fund  does  not  include 
delinquent  and  the  county  treasurer,  such  interest.  Meyer  r.  San  Fran- 
after  receiving  the  delinquent  tAx-roll  cisco,  150  Cal.  131.  Nor  do  the  b- 
collects  the  amount  of  the  lien,  he  be-  terest  coupons  on  such  bond  bear  in- 
comes trustee  of  the  money  for  the  terest  after  maturity.  Bates  v.  Gerfaer. 
owner  or  holder  of  the  lien,  and  manr-  82  Cal.  550;  Davis  v.  Sacramento,  82 
damus  will  lie  in  the  favor  of  the  holder  Cal.  562.  It  is  otherwise  as  to  interest 
to  compel  payment.  State  v.  Hobe,  on  the  principal,  at  least  if  the  statute 
106  Wis.  411.  But  tliis  is  so  only  contemplates  that  it  may  not  be  piid 
when  the  statute,  either  expressly  or  at  maturity,  and  makes  provision  for 
by  implication,  makes  the  county  the  continued  collection  of  mone^  for 
treasurer  a  trustee  by  directing  him  to  the  account  of  the  fund.  Kenaall  f- 
pay  over  to  the  bondholders.  Olm-  Porter,  120  Cal.  106. 
st«d  V.  Superior,  155  Fed.  Rep.  172,  In  California^  a  demand  upoo  a 
177.  city  treasurer  when  he  had  f unds  ap- 

^  Jewell  V.  Superior,  135  Fed.  Rep.  plicable  for  the  puipose  of  paying  i"** 

19.  Tlie  respective  instalments  of  bonds  provement  bonds  gives  the  parties  de- 

payable   in   annual    instalments    held  manding  upon  refusal  of  their  demand, 

to  be   payable  from    the  correspond-  the  right  to  a  mandate  against  hin. 

ing  annual  instalment  of   the  asses*-  Meyer  r.  Porter,  65  Gal.  67;  Meyer  r. 

ment,  and  that  moneys  arising  from  an  Widber,  126  Cal.  252.     The  fact  that 

assessment  to  pay  an  instalment  com-  there  are  other  creditora  interBsted  in 

ing  due  could  not  be  applied  to  the  the  fund  who  have  demanded  payment, 

payment    of    instalments    of     bonds  is  no  answer  to  the  petition  il  a  oed- 

which  had  matureil  prior  thereto,  and  itor  who  makes  application  for  a  mas- 

which  remain  partly  unpaid  by  reason  date  to  compel  payment.     Meyer  ». 

of  fill! u re  to  fully  collect  the  assess-  Porter,  65  Cal.  67.     If  prior  demand- 

ment^  levied  to  meet  them.    Baker  v.  ants  have  not  brought  any  action  to 

Meacham.  18  Wash.  319.  enforce  their  claim  to  the  ftmd,  thf 

In  Wilmette  v.  People,  214  111.  107,  right  of  later  demandants  to  maads- 

it  is  held  that  it  is  the  duty  of  a  spe-  mus  to  compel  payment  is  noiailBcted 

rial  assessment  bon<lholder  to  ascertain  by  the  prior  demand.     Meyer  t.  ^*^ 

when  fiuificicnt   monev  has  been  col-  ber,  126  Oal.  252. 
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to  meet  the  obligations  in  full,  they  do  not  have  that  certainty  of 
payment  which  is  essential  to  negotiability,  and  that  they  are  not 
n^otiable  instruments  within  the  law  merchant.*  Being  deprived, 
according  to  these  decisions,  of  the  characteristics  of  negotiability 
by  the  uncertainty  of  payment,  improvement  bonds  of  this  nature 
have  been  held  to  be  mere  choses  in  action,  and,  in  the  hands  of  a 
purchaser  for  value  without  notice,  subject  to  all  the  defence^  to 
which  they  are  subject  in  the  hands  of  the  contractor  or  person  to 
whom  they  werc  originally  issued.^ 

'  Washington  County  v.  Williams,  '  National  Bank  of  La  Crosse  r. 
Ill  Fed.  Rep.  801,  806;  National  Petterson,  200  111.  215;  Northern 
Bank  of  La  Crosse  v.  Petterson,  200  Trust  Co.  v.  Wilmette,  220  111.  417, 
III.  215;  Northern  Trust  Co.  v.  Wil-  426;  Kirsch  v.  Braun,  153  Ind.  247, 
mctte,  220  111.  417,  426;  Kirsch  v.  257.  See  also  Cleveland,  C.  C.  &  St. 
Braun,  153  Ind.  247,  257.  See  also  L.  R.  Co.  v.  Jones  Co.,  20  Ind.  App.  87. 
Morrison  v.  Austin  State  Bank,  213  Where  such  "bonds"  have  been  ex- 
Ill.  472;  Cleveland,  C.  C.  &  St.  L.  R.  pressly  authorized  with  a  view  to  their 
Co.  V.  Jones  Co.,  20  Ind.  App.  87.  sale  to  the  pubhc,  the  question  of  their 
In  Nebraska^  bonds  of  a  municipality  negotiability  has  never  been  finally 
the  principal  and  interest  of  whicn  determined  by  the  Supreme  Court  of 
by  their  terms  are  to  be  raised  and  the  United  States.  In  Indiana  v. 
paid  by  an  annual  levy  of  a  tax  which  Glover,  155  U.  S.  513,  517,  the  Supreme 
18  to  be  applied  first  to  the  payment  of  Court  of  the  United  States  held  that 
interest  and  next  to  payment  of  the  certificates  made  and  payable  in  Indi- 
principal  sum  until  the  whole  of  the  ana  out  of  a  particular  fund  and  pur- 
principal  and  interest  shall  have  been  porting  to  be  the  obligations  of  a 
paid  and  extinguished,  the  fimd  being  quasi  corporation  existing  under  pub- 
applied  pro  rata  on  the  total  amount  lie  laws  and  endowed  only  with  re- 
ef the  bonds,  are  not  negotiable  instru-  etricted  powers  granted  for  special  and 
merUs  within  the  law  merchant  be-  purely  local  purposes  of  a  non-com- 
cause  there  is  no  certainty  as  to  the  mercial  character,  e.  g.,  school  dis- 
time  of  their  payment.  Washington  tricts,  are  not  governed  by  the  law 
County  V.  Williams,  111  Fed.  Rep.  801,  merchant,  and  in  the  hands  of  subse- 
806.  Thayer,  C.  J.,  giving  the  opinion  auent  holders  are  oix»n  to  the  same 
,  of  the  Circuit  Court  of  Appeals,  said :  aefences  as  existed  against  the  original 
"If  by  the  terms  of  the  contract  the  payee.  Citing  Stanton  v.  Shipley,  27 
sum  promised  to  be  paid,  or  a  portion  Fed.  Rep.  498;  Stote  v.  Hawes,  112 
thereof,  may  never  become  payable,  as  Ind.  323;  Merrill  v.  Monticello,  138 
where  the  sum  promised  is  not  to  be  U.  S.  073.  Tliis  decision  would  seem 
paid  unconditionally  and  at  all  events,  to  indicate  a  tendency  on  the  part  of 
but  only  out  of  a  special  fund  derived  the  court  to  hold  that  these  mstru- 
from  certain  sources,  which  may  not  ments  are  not  negotiable,  but  an  ex- 
prove  adequate  to  meet  the  demand  amination  of  the  opinion  and  of  the 
to  full,  the  instrument,  according  to  cases  cited  and  examined  therein 
the  great  weight  of  authority,  cannot  shows  that  the  principal  reason  of  the 
be  deemed  negotiable,  and  entitled  in  court  for  denying  to  these  instruments 
the  hands  of  a  third  party  to  the  im-  the  characteristics  and  qualities  of 
munities  which  belong  to  that  class  of  negotiable  paper  is  to  be  found  in  the 
instruments."  Citing  Husband  v.  fact  that  the  school  district  by  which 
Epling,  81  III,  172,  174;  Blackman  v.  they  were  issued  had  no  power  or  au- 
I^ehman,  63  Ala.  547,  550"  Cota  v.  thority  to  issue  negotiable  paper,  thus 
Buch,  7  Mete.  (Mass.)  588;  Harriman  bringing  the  case  within  the  general 
V.  Sanborn,  43  N.  H.  128,  130;  Citi-  rule  that  in  the  absence  of  statutory 
sens'  Nat.  Bank  v.  Piollet,  126  Pa.  authority  a  municipal  corporation 
194,  198;  Cliicago  Ry.  Equipment  Co.  cannot  make  and  deliver  a  negotiable 
V.  Merchants'  Bank,  136  U.  S.  268,  279 ;  instrument.  It  remains  to  be  seen 
Daniel  N^.  Inst.,  §§  41-43.  whether  the  Supreme  Court,  whose  de- 
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'^The  usval  remedy  to  enforce  the  duty  of  the  municipality  to  pro- 
vide the  special  fund  for  the  pajrment  of  the  bonds  is  doubtless  to 
be  found  in  mandamxis.^  But  in  the  Federal  courts,  mandamru 
will  not  issue  as  an  original  independent  proceeding,  but  only  in 
the  exercise  of  a  jurisdiction  already  acquired ;  -  and  notwithstanding 
the  existence  of  a  direct  remedy  in  the  State  courts  bv  mandamw 
to  enforce  the  duty  of  the  municipality  or  its  officers,  and  notwith- 

cisioiis  of  necessity  are  practically  con-  that  these  bonds  should  represent  a 
trolling  upon  the  validity  and  effect  of  debt  payable  at  par  and  should  be  ad 
municipal  securities,  will  deny  to  such  attractive  investment.  This  intention 
bonds,  when  expressly  authorized  to  and  desire  to  make  improvement  bonds 
raise  money,  the  characteristics  of  an  attractive  investment  is  stroncly 
negotiability  for  the  reasons  stated,  manifested  in  legislation  which  has 
Other  considerations  than  the  ques-  been  enacted  to  relieve  these  instni- 
tion  of  the  certainty  or  uncertainty  of  ments  from  collateral  attack  by  prop- 
payment  seem  to  indicate  that  these  erty  owners.  Thus,  in  some  rases, 
instruments  when  issued  for  sale  as  a  statutes  are  to  be  found  that  if  an  as- 
means  of  raising  money  are  intended  sessment  for  a  public  improvement 
to  be  negotiable.  Tliey  arc  described  exceeds  a  stated  sum,  the  o^ifer  of  the 
i n  the  statu tes  as ''bondis,'' and  being  so  land  against  which  the  assessment  is 
described  they  may  finally  be  held  to  made  shall  have  the  benefit  of  paying 
come  \nthin  the  principle  that  express  the  assessment  in  annual  instalments 
power  to  issue  **  bonds  contemplates,  as  provided  by  the  statute,  if  he  prom- 
and  by  fair  implication  authorizes  the  ises  and  agrees  in  writing,  in  consider- 
issue  of  negotiable  instruments ;  that  ation  of  the  right  to  pay  his  assessment 
as  a  non-negotiable  bond  is  no  more  in  instalments,  that  he  will  not  make 
serviceable  to  the  holder  than  the  any  objection  to  the  legality  or  regn- 
ordinary  warrant,  the  usual  voucher  lanty  of  the  assessment,  and  willjpy 
issued  by  the  municipality,  a  power  to  the  same  with  interest  thereon.  This 
issue  "bonds''  necessarily  or  reason-  is  the  method  adopted  by  the  "Barrett 
ably  imphes  that  it  should  have  the  Law**  of  Indiana.  See  Scott  v.  Hayes, 
attributes  of  negotiability.  See  anlej  162  Ind.  548.  In  other  cases  statutes 
§  882.  Inasmuch  as  ordinary  munici-  declare  that  no  action  shall  be  brought 
pal  bonds,  when  expressly  authorized,  questioning  the  legality  of  improve- 
are  issued  to  raise  money  by  their  sale,  ment  certificates  or  Donds  after  a  short 
and  as  this  object  would  be  embar-  period,  e.  g.,  three  mouths,  from  the 
rassed  or  defeated  if  they  were  held  time  of  the  issuance  of  such  certificates 
non-negotiable,  the  courts,  not  with-  or  bonds.  Thb  is  the  provision  of 
standing  the  law  merchant  held  them  §  989  of  the  Iowa  Code.  This  pron- 
to be  negotiable  though  under  seal,  sion  is  not  retroactive,  and  only  applies 
See  ante,  §  871.  It  may  be  ui^ged  with  to  assessments  made  and  bonds  issued 
force  that  the  legislature  in  authorizing  after  its  adoption  ia  1897.  Wap;les  r. 
an  issue  of  improvement  ** bonds"  in-  Dubuque,  116  Iowa,  167;  Ciiiiens' 
tended  that  such  bonds  should  have  State  Bank  v.  Jess,  127  Iowa,  450. 
the  cliaracteristics  and  attributes  of  *  The  right  to  the  remedy  by  man- 
rommercial  paper.  On  the  other  hand  damns  or  action  on  the  bonds  and  the 
it  may  be  ui^ed  with  equal  if  not  circumstances  under  which  these  kbx- 
grcater  force  that  if  the  legislature  in-  dies  are  respectively  avd^bke  to  the 
tended  such  bonds  to  be  negotiable  it  creditor,  is  aiscussed  in  the  chapter  oo 
would  be  easy  and  natural  to  say  so.  Contracts  §  827. 
Under  the  practice  of  postponed  pay-  *  Bath  County  v.  Amy,  13  WiD- 
ments  of  special  assessments,  the  im-  (U.  S.)  244;  Queensbury  r.  Cul\'er,  W 
provement  bonds  are  issued  as  a  Wall.  83;  Heine  v.  I^evee  Commis- 
means  of  raising  money  for  the  purpose  sioners,  19  Wall.  (U.  S.)  655;  Gi«8 
of  the  local  improvement,  and  the  County  r.  Daniel,  102  U.S.  187:  Paveo- 
intention  and  desire  of  the  munici-  port  v.  Dodge  County,  105  U.  S.  237; 
pality,  although  it  may  act  only  for  Waite  v.  Santa  Cruz,  89  Fed.  Rep.  619. 
the  benefit  of  the  property  owners,  is  More  fully  see  chapter  on  MaDaamai> 
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standing  the  fact  that  the  municipality  is  not  generally  liable  under 
the  obligation,  an  action  will  lie  against  the  municipality  in  the 
Federal  courts  to  establish  the  validity  and  amount  of  the  plaintiff's 
debt  in  which  a  judgment  may  be  rendered  establishing  the  right 
of  the  plaintiff  to  recover  and  his  right  to  a  mandamus  or  to  enforce 
the  special  remedies  provided.*  If  a  municipality  collects  the  special 
assessment  or  fund  out  of  which  the  bonds  are  payable,  it  holds  such 
fund  for  the  benefit  of  the  creditors  entitled  to  enforce  the  obliga- 
tions of  the  bonds,  and  when  it  has  the  money  in  its  treasury,  it 
cannot  refuse  to  pay  the  obligations  on  the  ground  that  the  assess- 
ments are  invalid  or  because  the  bonds  are  illegal  upon  grounds 
which  enure  to  the  benefit  of  the  persons  subject  to  assessment  only.* 
Among  the  remedies  to  which  holders  of  improvement  bonds  are 
entitled  is  a  suit  in  equity  against  the  municipality  and  its  officers 
for  an  accounting  of  the  money  which  has  been  received  from 
assessments  and  which  has  gone  into  the  general  funds  of  the  mu- 
nicipality, and  in  such  action  the  bondholders  may  have  a  decree 
compelling  the  officers  charged  with  the  duty  of  collecting  the  assess- 
ments to  perform  their  duty  in  that  regard  on  the  principle  that 
where  a  court  of  chancery  takes  jurisdiction  of  the  cause  for  any 
purpose  it  retains  it  for  all  purposes  and  administers  complete  re- 
lief as  the  justice  of  the  case  may  require.'  In  addition  to  the  remedy 
against  the  municipality  by  mandamus,  the  holder  of  improvement 
bonds  has  a  remedy  by  action  against  the  city  for  the  amount 
owing  on  the  bonds  or  for  damages  in  the  event  that  the  city 
has  clearly  neglected  its  duty  in  not  taking  steps  to  perfect  the 
assessment,  in  consequence  whereof  the  assessment  cannot  be 
enforced/ 

*  Shepard  v,  Tulare  Irrig.  Dist.,  94  toona,  200  Pa.  15.     The  circumstances 

Fed.  Rep.  1 ;  Jordan  v,  Cass  County,  3  under  which  an  action  will  lie  against 

Dillon  C.  C.   185,  fwpra^  §  893.     In  the    municipality    for    negligence    in 

California,  the  right  to  maintain  an  failing  to  levy  and  collect  an  assessment 

action  against  the  city  on  such  bonds  will  be  found  discussed  in  the  chapter 

to  prevent  the  bar  of  the  statute  of  on  Contracts,  ante,  §  827.    Under  the 

limitations  haa  been  sustained.    Meyer  method  of  procedure  adopted  in  some 

V.  San  Francisco,  150  Cal.  131.  States  the  holder  of  the  miprovement 

'  Gladstone  v.  Throop,  71  Fed.  Rep.  bond  has  a  right  to  begin  a  direct  action 

341.  against  the  owner  of  a  property  to 

'  Spidell  V,  Johnson,  128  Ind.  235.  foreclose  the  lien  of  the  assessment  on 

As  to  remedy  in  equity ,    Washington  the  property.     For  the  practice  and 

County  V.  Williams  (U.  S.  Cir.  Ct.  of  procedure  in  Indiana,  in  such  actions, 

Appeals),  111  Fed.  Rep.  801,  Sanborn,  see  I^wis  v,  Albertson,  23  Ind.  App. 

J.y  dissenting.      Index,  Equity;  Local  147;  Pittsbuig,  C.  C.  &  St.  L.  R.  Co.  v. 

Iwtprovements,  Fish,  158  Ind.  525;  Scott  v.  Hayes,  162 

^  Dime     Deposit,     &c.     Bank     v,  Ind.  548.    Index,  Action  and  Liability; 

Scranton,    208    Pa.  383;    O'Hara    v.  Equity;    Local    Improvements;    Man- 

Seranton,  205  Pa.  142;    Gable  v.  Al-  damus. 
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§  894.  Ooupons.  —  Coupons  are  merely  instruments  containing 
a  promise  to  pay  interest;  and  while  it  is  true  that  the  power  to 
borrowmoney  granted  to  a  municipal  corporation  does  not  necessarily 
carry  with  it  by  implication  the  power  to  issue  negotiable  bonds,' 
yet  an  express  power  to  issue  bonds  bearing  interest  carries  with  it 
the  power  to  attach  to  those  bonds  interest  coupons.'  If  the  coupons 
refer  upon  their  face  to  the  bonds  to  which  they  were  originallv 
attached,  a  purchaser  of  the  coupons  is  put  upon  inquir)-  for  the 
bonds  and  is  charged  with  notice  of  all  that  the  bonds  contain.' 
In  determining  the  question  of  validity,  coupons  are  governed  by 
the  validity  of  the  bonds  to  which  they  were  attached.*  Coupons  of 
negotiable  bonds  being  drawn  and  executed  in  a  form  and  mode  for 
the  very  purpose  that  they  may  be  separated  from  the  bonds,  are 
negotiable,  and  the  holder  may  sue  thereon  in  his  own  name  without 
being  interested  in  or  producing  the  bonds  to  which  they  were 
originally  attached.^    A  cause  of  action  on  the  coupons  is  distinct 

»  Ante,  §§  278-296;  supra,  §  874.  Yorkville,  10  S.  Car.  141;  Lexington r. 

'  .^tcliison   Board  of  Education  v.  Union  Nat.  Bank,  75  Bliss.  1.    May  be 

DeKay,   148  U.   S.   591,  601;    supra,  made    payable    be^nd    limiU   of  tin 

§  883;    Index,  Coupons.    Authority  to  State,    unless   specially   restrained  by 

include  in  the  obligation  such  stipula-  statute.    Lynde  v.  Winnebago  Gouoty. 

tions  as  to  interest  as  might  be  agreed  16  Wall.  (U.  S.)  6. 

on  implies  authority  to  attach  interest  '  McClure  v.  Oxford,  94  U.  3.  429. 

coupons.    Carter  County  v.  Sinton,  120  *  Citizens  Bank  v.  Terrell,  78  Tci. 

U.  S.  517,  525.     Under  the  Nebraska  450.     If  part  of  an  issue  o^  bonds  is 

statute  of  1893,  a  city  has  no  authority  valid  ana  the  remainder  invalid,  the 

to  issue  and  deliver  an  interest  coupon  validity   or   invalidity  of  the  bonds 

wliicli  will  mature  before  a  tax  can  be  determmes  the  validity  of  tbe  coapons. 

lawfully  levied  and  become  due  for  its  Citizens  Bank  v.  TerreU,  78  Tex.  450. 

payment.     Brinkworth  v.  Grable,  45  If  during  the  pendency  of  an  action  to 

\eb.  647.  recover    the    amount    of    past    due 

Form  of  Instrument.    Maker  suable  coupons,  the  city  executes  and  deliven 

thereon  in  assumpsit,  where  the  bonds  new  bonds  in  lieu  of  the  original  boodi 

are  made  by  the  defendant  corporation  from   which   the   coupons  sued  upon 

and  refer  to  the  coupon,  though  the  were  detached,  the  city  tberebr  iw- 

latter,   signed    by  the  agents  of   the  ognizes  the  validity  of  the  bomb  tod 

corporation,  Ls  in  the  form  of  an  order  of  the  coupons  and  is  estopped  from 

or  check  on  a  bank  named  therein,  contesting  the  validity  of  toe  bondi 

Town    of   Queensbury   t;.    Culver,    19  and    coupons.     Coolidze    v.    Genenl 

Wall.  (U.  S.)  83.     Cases  as  to  the  form  Hospital   Society,   9    Kan.   App.  891. 

of  coupons,  see  Daniel  on  Neg.  Instr.,  In  an  action  on  coupons,  toe  boodi 

§§  1492-1496.                    ,  to  which  they  were  attached  anad- 

Ilow  signed.     The  coupons,  where  missible   for   the   purpose  of  provinf 

the    bonds    are    properly   signed   and  the  terms  of  the  contract.     Ooler  v. 

sealed,    may   he   signed  by  a   printed  Santa  Fe  County,  6  X.  Mex.  88, 118. 

facsimile  of    the    maker's    autograph,  •  Knox   County    v.    AspinwaU,  21 

adopted    for    the    purpose,    although  How.  (U.  S.)  539;   Murray  o.  Lardner. 

there    is    no    statute    authorizing    it.  2  Wall.  (U.  S.)  110;    Thomson  f.  Lee 

Pennington  v.  Baehr.  48  Cal.  565;  8.  c.  County,  3  Wall.  (U.  S.)  327;   Aaron 

2  Cent.  Law  Jour.  92;    see  McKee  v.  v.    West,    7    WalL    (U.    8.)   82,  105; 

Vernon  Co.,  3  Dillon  C.  C.  210;   Lynde  Kfenosha  v.  Lamson,  9  WalL  (TJ.  Sl) 

V.  Winnebago  County,  16  Wall.  (U.  S.)  477;    Thompson  v.  Perrine.  106  U.  & 

6;    State  v.  Terrebonne  Parish  Police  589;    Edwards  v.   Bates  County.  1© 

Jury,    30    La.    An.     287;      Neeley   v.  U.S.  269,  271;  Chicago,  B.  A  Q.K.  Od- 
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and  separable  from  that  upon  the  bonds.  Each  matured  coupon 
is  a  separate  promise  and  gives  rise  to  a  separate  cause  of  action.  It 
may  be  detached  from  the  bond  and  sold  by  itself.  Indeed,  the  title 
to  several  matured  coupons  may  be  in  as  many  different  persons  and 
upon  each  a  distinct  and  separate  action  may  be  manitiiincd.  While 
the  promises  of  the  bond  and  of  the  coupon  are  in  the  first  instance 
upon  the  same  paper  and  the  coupons  are  for  interest  due  upon  the 
bond,  yet  the  promise  to  pay  the  coupon  is  as  distinct  from  that  to 
pay  the  bond  as  tliough  the  two  promises  were  placed  in  different 
instruments  upon  different  paper.*     The  statutory  period  of  limUa- 

V.  Otoe  County,  1  Dillon  C.  C.  338;  Cromwell  v.  Sac  County,  96  U.  S.  51. 
Ijake  County  v.  Piatt,  79  Fed.  Rep.  567 ;  Judgment  in  favor  of  the  plaintiff  on 
Johnson  v.  Stark  County,  24  III.  75.  certain  coupons  against  the  municipal- 
Where  the  plaintiff  is  the  owner  of  the  ity  does  not  estop  the  municipality  in 
bond  and  of  the  past  due  coupon,  we  a  subsequent  action  by  the  same 
Bee  no  reason  why  he  may  not  sue  upon  plaintiff  on  other  coupons  on  the  same 
covenant  in  the  bond  to  pay  the  in-  bonds  from  making  a  defence  which 
terest  which  is  evidenced  by  tlie  was  not  made  or  adjudicated  in  tlie 
coupon,  and  offer  to  bring  the  coupon  first  action.  Nesbit  v.  Riverside  Ind. 
into  C5ourt  for  surrender  and  cancella-  Dist.,  144  U.  S.  610. 
tion  upon  the  rendition  of  judgment  *  Nesbit  v.  Riverside  Independent 
for  Jhe  interest.  Dist.,  144  U.  S.  610,  619;  Edwards  r. 

When  payable  to  bearer  or  order  are  Bates  County,  163  IT.  S.  269,  272.  In 
n^otiable  instruments.  Aurora  City  v.  Ekl wards  v.  Bates  County,  163  U.  S. 
West,  7  Wall.  (U.  S.)  82;  Gelpcke  v.  269,  rev'g  55  Fed.  Rep.  436,  the 
Dubuque,  1  Wall.  (U.  S.)  175;  Clark  jurisdiction  of  the  circuit  court  of  the 
V.  Iowa  City,  20  Wall.  .  (U.  S.)  583.  United  States  was  objected  to  in  an 
Instances  where ^  form  of  coupon  was  action  to  recover  on  municipal  bonds 
held  not  to  give  it  a  negotiable  charac-  on  the  ground  tliat  the  matter  in  con- 
ter.  Myers  v.  York,  &c.  R.  Co..  43  Me.  troversy,  exclusive  of  the  interest  and 
282 ;  but  qucere,  and  see  Woods  v.  costs,  aid  not  exceed  the  sum  of  $2000. 
I^wrence  County,  1  Black  (U.  S.)  386.  The  bonds  sued  on  amounted  to  $2000, 
The  rights  of  a  bona  fide  holder  of  and  in  addition  unpaid  coupons  tliercof 
coupons  are  not  affected  by  the  fact  for  a  period  of  thirteen  years  were 
that  he  purchased  them  at  a  discount,  included  in  the  action.  It  was  held 
CSimberland  County  v.  Randolph,  89  that  as  the  face  of  the  bonds  amounted 
Va.  614.  See  also  Cromwell  v.  Sac  to  $2000  and  as  tlie  coupons  represented 
County,  96  U.  S.  51.  To  maintain  separate  original  demands,  the  addi- 
action  on  valid  coupons  no  considera-  tion  of  the  demand  based  upon  the 
tion  need  liave  been  given  therefor  by  coupons  to  the  emand  based  on  the 
the  holder  or  plaintiff.  Dudley  v.  Lake  bonds  brought  the  sum  in  dispute 
County,  80  Fed.  Rep.  672.  within  the  jurisdiction  of  the  circuit 

How  declared  on.  Ring  v.  Johnson  court.  Mr.  Justice  IV/zi/i;,  after  referring 
County,  6  Iowa,  265;  Chicago,  B.  &  to  various  decisions,  said :  "The  logical 
Q.  R.  Co.  V.  Otoe  County,  1  Dillon  C.  C.  effect  of  these  rulings  is  that  when  the 
338;  Wiley  v.  Minneapolis  Board  of  interest  evidenced  by  a  coupon  has 
Education,  11  Minn.  371.  The  better  become  due  and  payable,  tlie  demand 
practice,  in  the  author's  judgment,  is  to  based  upon  the  promise  contained  in 
set  out  in  the  declaration  the  bond  to  such  coupon  is  no  longer  a  mere 
which  the  coupon  in  suit  was  attached,  incident  of  the  principal  mdebtedness 
or  to  allege  its  le^^  effect  and  recitals,  represented  by  the  bond,  but  becomes 
Judgment  in  suit  on  coupons  or  for  really  a  principal  obligation.  Clearly, 
interest,  token  a  bar  to  evhsequent  suU.  such  would  be  tlie  nature  of  the  claim 
]x>uisiana  State  Bank  v.  Orleans  Nav.  of  one  who,  as  owner  of  the  coupons, 
Co..  3  La.  An.  294;  Beloit  v.  Morgan,  and  not  of  the  bonds,  brought  his 
7  Wall.  619;  Bissell  v.  Spring  Valley  action  to  enforce  pavment  of  the 
TowDi^p,    124   U.   S.   225;    compare  indebtedness  evidenced  by  the  coupons. 
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Hon  applicable  to  actions  upon  coupons  is  that  which  applies  to  an 
action  upon  the  bonds  to  which  the  coupons  were  originally  at- 
tached.' But  the  statute  of  limitations  commences  to  run  on  coupons 
detached  from  the  bonds  and  negotiated  separately,  from  the  time 
the  coupons  mature,  and  the  operation  of  the  statute,  in  such  a 
case,  is  not  deferred  until  the  maturity  of  the  bonds  to  which  the 
coupons  belonged.'  The  statute  also  begins  to  run  on  coupons  from 
the  time  they  respectively  mature,  although  they  remain  attached 
to  the  bond  which  represents  the  principal  debt'  If  coupons  are 
not  paid  at  maturity,  they  bear  ifUerest  from  that  date/ 

§  895.  Sale  and  Disposal  of  Bonds.  —  Express  statutory  au- 
thority to  issue  bonds  implies  the  power  to  issue  them  in  the  ordinair 
and  usual  manner;   and  the  municipality  may,  by  virtue  thereof, 

So,  also,  before  maturity  of  the  bonds  Lamson,  9  Wall.  (U.  S.)  477;  Lexiog- 

their  holder  could  still  liave  sued  upon  ton  v.  Butler,  14  Wall.  (U.  S.)  2S2. 

tlie  matured  coupons  as  an  indei)endent  '  ^^^  ^*  l^^uque,  98  U.  S.  470: 

indebtedness,    and    not    as    a    mere  Nash  v.  El  Dorado  Co.,  24  Fed.  Rep. 2S2: 

accessory  to  a  demand  for  a  recovery  Galveston    v.    Loonie,    54    Tex.   517. 

of  the  face  of  the  bonds.     No  good  Coupons  held  to  be  tcriUen  instmmetiU 

reason,  therefore,  exists  for  creating  a  and  governed  by  the  statute  applicable 

distinction  between  such  cases  and  the  thereto.    Coler  v.  SenitSL  Fe  Cbunty,  6 

case  at  bar  in  which  there  is  coupled  N.  Mex.  88,  113. 

with  the  demand  to  recover  upon  the  *  Aurora    City    v.    West,    7   Wifl. 

coupons  a  demand  for  judgment  upon  (U.  S.)  82;    Clark  v.   Iowa  City.  20 

the  bonds.  .  .  .     The  claim  made  by  Wall.  (U.  S.)  583;  Genoa  v.  Woodniff, 

the  plaintiff  on  the  coupons  was  in  no  92  U.  S.  502 ;    Amy  v.  Dubuque,  OS 

just    sense    accessory    to    any    other  U.    S.   470,   473;     Edwards  r.   Batei 

demand,  but  was  in  itself  principal  and  County,  163  U.  S.  269,  272 ;   Wilson  t. 

primary.      In   ascertaining,    therefore,  Neal,  23  Fed.  Rep.   129;    Nash  v.  El 

the  jurisdictional  sum  in  dispute,  the  Dorado  Coimty,   24    Fed.   Rep.  252; 

sum  of  the  couj^ons  should  have  been  Lake  County  v,  Linn,  29  Colo.  446, 450; 

treated   as  an   independent   principal  Cripple  Creek  v,  Adams,  36  Colo.  320, 

demand  and  not  as  interest,  and  in  327. 

holding    otherwise     the    lower    court  The  settled  rule  in  lUinou  is  thit 

erred.''  coupons  draw  interest  after  matuxHy. 

'  Kenosha  v.  Lamson,  9  Wall.  (U.  S.)  Cairo  v.  Zane,  149  U.  S.  122,  143,  citins 

477;    Lexington  v.   Butler,    14  Wall.  Harper  r.  Ely,  70  111.  581,  586;  Hum- 

(U.  S.)  282.  phreys  v,  Morton,  100  111.  592;  Droiy 

^  Tliis    point    has    befen    expressly  v.   Wolf,    134    111.   294,   297;    United 

adjudged   by   the   Supreme  Court   in  States   Mortgage   Co.   v.   Speny,  138 

Oark  V.  Iowa  City,  20  Wall.  (U.  S.)  U.   S.   313,   340.     So   held  in   lom. 

583,  and  tlie  prior  decisions,  which  liad  Rogers  v.  Lee  County,  1  Dillon  C  C 

been     supposed    to     hold    otherwise,  529.    Also  in  AfissiMipm,  Lexington  t- 

explained  to  mean  only  that  when  the  Union  Nat.  Bank,  75  Miss.  1.     After 

bonds   were  specialties,   the  coupons,  maturity,  coupons  bear  interest  at  the 

thoui^h  detached,  partook  of  the  same  rate  fixed  by  the  law  of  the  fHaet  uA^n 

nature,  and  therefore  the  same  statute  payable.    Gelpcke  v.  Dubuque,  1  WaO. 

of    hmitations    applied    to    both    the  (U.  S.)  175;   Fana  v.  Bowler,  107  U.  S. 

coupons  and  the  bonds;   that  is,  if  the  529,  546;  Scotland  County  v.  HiD.  132 

bonds    were   specialties,   so   were   the  U.  S.  107.    Payment  of  bonds  doei  not 

coupons,  and  the  statute  of  limitations  extinguish  detached  coupons  not  piid. 

as  to  scaled  instniments,  and  not  the  New   York   Nat.    Exchange  Banc  t> 

more  restricted  statute  appUcable  to  Hartford,    P.  dc.   F.  R.  Co.,  8  R.  I- 

simple  contracts,  applied.    Kenosha  v,  375. 
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sell  the  bonds  and  use  the  proceeds  for  the  purposes  intended,  that 
being  the  mode  most  generally  adopted  in  similar  cases.'  When 
the  statute  prescribes  the  method  of  sale,  such  method  is  the  only 
method  that  can  be  followed.  Hence,  if  it  is  required  that  the  bonds 
shall  be  sold  to  the  highest  bidder  after  advertisement,  no  other  dis- 
position of  the  bonds  can  be  made.^  Power  of  a  municipality  to 
issue  and  sell  bonds  carries  with  it  the  implied  power  to  secure  such 
reasonable  and  necessary  assistance  as  may  be  requisite  to  bring 
about  an  advantageous  sale,  and  to  this  end  the  municipality,  acting 
in  good  faith,  may  employ  a  broker  regularly  engaged  in  the  business.^ 

*  Thomas  v.  Grand  Junction,  13  of  bonds  to  specify  in  their  bid  whether 
CJolo.  App.  80;  supra,  §§  882,  883.  it  is  payable  in  current  money  or  in 
There  can  be  no  recovery  for  a  breach  evidences  ^  of  ^  indebtedness  of  the 
of  an  executory  contract  with  a  county  municipality,  it  is  not  necessary  that 
for  the  sale  of  bonds  which  the  county  the  notice  of  sale  of  the  bonds  calling 
had  no  authority  to  issue.  Robinson-  for  bids  should  state  that  the  boncb 
Humphrey  Co.  v.  Wilcox  County,  129  may  be  made  p»^able  either  in  ciurent 
<xa.  104.  When  authority  to  issue  is  money  or  in  evidences  of  indebtedness, 
vested  in  the  common  council,  a  resolu-  Givens  v.  Hilisboro  County,  46  FLa.  502. 
tion  of  the  council  authorizing  the  If  the  bid  does  not  state  the  mannqr  of 
mayor  and  clerk  to  sign  the  bonds  does  payment  contemplated,  it  will  be  con- 
not  confer  authority  on  these  officers  to  strued  as  a  bici  payable  in  current 
issue  and  dispose  of  them.  Portsmouth  funds.  Potter  v.  Lainhart,  44  Fla.  647. 
Sav.  Bank  v,  Ashley,  91  Mich.  670.  A  contract  to  pureliase  bonds  from  a 
Discretionary  power  of  council  to  city  is  not  invahd  as  ultra  vires,  because 
determine  whether  there  shall  be  a  sale  the  bonds  contracted  for  are  to  run 
of  bonds,  and,  if  so,  in  what  amounts,  for  thirty  years,  whilst  the  city's  charter 
who  is  highest  bidder,  and  whether  contains  a  provision  that  in  all  issues  of 
security  shall  be  required,  held  not  to  bonds  provision  shall  be  made  for 
be  capable  of  delegation  to  mayor,  redemption  at  the  option  of  the  city  after 
ESyria  Gas,  &c.  Co.  v,  Elyria,  57  Ohio  five  years.  The  presumption  is  that  the 
St.  374,  382.  charter  provision  was  an  implied  con- 

'  Roberts  &  Co.  v,  Taft,  116  Fed.  dition  of  the  contract.  Roberts  v. 
Rep.  228^  s.  c.  109  Fed.  Rep.  825;  Paducah,  95  Fed.  Rep.  62.  Advertise- 
CSncinnati  v.  Guckenbeiger,  60  Ohio  ment  for  bids  rec|uired  by  statute  to 
St.  353;  Elyria  Gas,  Ac,  Co.  v.  Elyria,  ask  ''bidders  to  nve  price  and  rates  of 
57  Ohio  St.  374,  382.  See  also  Ft.  interest  at  which  they  will  purchase 
Soott  V.  Eads  Brokerage  Co.,  117  Fed.  such  bonds,''  held  not  to  be  invalid, 
Rep.  71.  Where  a  municipality  is  although  it  failed  to  require  bidders  to 
under  no  statutory  or  other  restriction  name  a  rate  of  interest  at  which  they 
it  may,  we  think,  acting  in  good  faith,  would  be  willing  to  purchase.  Parkin- 
make  a  sale  of  its  bonds  at  less  than  son  v.  Seattle  School  Dist.,  28  Wash. 
par.    See  Index,  Usury,  335. 

When,  by  statute,  the  sale  is  re-  '  Manitou  v.  First  Nat.  Bank,  37 
quired  to  be  made  after  advertisement  Colo.  344 ;  Armstrong  v.  Ft.  Edward, 
to  the  highest  bidder,  sMch  provision  159  N.  Y.  315,  rev'g  84  Hun,  261; 
implies  an  absolute  bid  by  mtending  Mayor,  &c.  of  New  York  v.  Sands,  105 
purchasers,  and  a  conditional  bid  can-  N.  Y.  210;  Ft.  Edward  v.  Fish,  156 
not  be  received  or  considered.  A  bid  N.  Y.  363;  BrowneU  v.  Greenwich,  114 
subject  to  the  approval  of  the  re^^ularit^  N.  Y.  518.  In  Kentucky,  the  fiscal 
of  the  issue  by  counsel  of  bidder  is  court  of  a  county  being  authorized  to 
ocmditional.  Trowbridge  v.  New  York,  fimd  the  country's  debt,  has  power 
24  N.  Y.  Misc.  517.  As  to  right  to  to  employ  such  agents  and  attorneys 
award  bonds  to  person  offering  ''$100  as  may  be  necessary  for  that  purpose, 
more  than  the  best  bid "  see  Liunprecht  Sla3rton  v,  Rogers  (Ky.),  107  S.  W. 
«.  Williamsport,  22  Pa.  Co.  Ct.  Rep.  603.  Rep.  696 
If  a  statute  requires  bidders  for  an  issue 
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And  its  power  is  not  confined  to  the  employment  of  brokers  only. 
It  may  employ  any  person,  although  not  a  regular  broker,  that  the 
municipality  may,  in  good  fflith,  consider  able  to  assist  it  in  selling 
and  disposing  of  the  bonds.  ^  In  disposing  of  the  bonds,  municipali- 
ties are  frequently  prohibited  from  selling  them  "at  less  than  the 
par  value  thereof."  The  words  **par  value"  when  so  used  mean  a 
value  equal  to  the  face  of  the  bonds  and  accrued  interest  to  date  of 
sale.'  When  the  bonds  draw  interest  from  their  date,  and  are  dis- 
posed of  after  their  date,  with  accrued  interest  attached,  their  face 
or  "  par  value,"  within  the  meaning  of  the  statute,  is  the  sum  of  the 
principal  and  the  accrued  interest.^  Persons  purchasing  the  bonds 
from  the  municipality  are  bound  to  take  notice  of  the  power  of  the 
municipality  in  this  respect,  and  a  sale  of  the  bonds  at  less  than  par 
is  absolutely  void  inter  partes  as  expressly  prohibited  by  law.  Neither 
party  to  the  contract  is  bound  thereby,  and  it  cannot  be  the  subject 
of  a  valid  claim  by  either  against  the  other.*  A  person  employed  as 
a  broker  to  effect  a  sale  contrary  to  the  terms  of  the  statute  is  also 
affected  with  notice  of  the  power  of  the  municipality,  and  his  eon- 
tract  of  employment,  being  in  furtherance  of  a  violation  of  the 
statutory  prohibition,  is  void  and  cannot  form  the  basis  of  a  re- 


(N.  Y.),  261.  held  not  to  be  unla\%'fui  as  reducinf 

•  Ft.  Edward  v.  Fish,  156  N.  Y.  363,  the  price  below  par.     Diefenderfcr  t. 
aflf'g  86  Hun  (N.  Y.),  648.     See  also  State,  13  Wyo.  387.     Evasions  of  the 

Jones  Co.  v.  Board  of  Education,  30  requirement  to  sell  at  not  less  than 

N.  Y.  App.  Div.  429 ;    Oswego  City  par  by  side  stipulations  or  understand- 

Sav.  BanK  v.  Board  of  Education,  35  ings    as    to    '* commissions"   are  not 

N.  Y.  Misc.  540 ;   s.  c.  70  N.  Y.  App.  uncommon,   and   pro>-isions  for  pv- 

Div.  538;  174  N.  Y.  515.    An  exchange  ment  of  conmiissions  will  be  caretullr 

of  railroad  aid  bonds  for  stock  in  tlie  scrutinized  bv  the  courts  as  to  tl^eir 

railroad  aided  at  par  held  equivalent  to  bona  fides.     Wheien's  Appeal,  108  Pt- 

a  sale  of  the  bonos  at  par.     Germania  St.    162,    197,   cited   infra;    Smith  v. 

Sav.  Bank  v.  Darlington,   50  S.  Car.  C>)unty  of  Los  Angeles.  99  Cal.  628; 

337.  Hunt  r.  Fawcett,  8  Wash.  396. 

Where  a  county  agreed  to  pay  a  •  Ft.  Edward  v.  Fish,  156  N.  Y.  363. 
broker  a  commission  of  ten  i)er  cent  in  aff'g  86  Hun  (N.  Y.),  548;  Illinois  t. 
connection  with  which  the  broker  Delafield,  8  Paige  (N.  Y.),  527;  26 
stipulated  to  pay  for  lithoCTaphing  and  Wend.  (N.  Y.)  192;  2  Hill  (N.  ¥.)» 
printing  tlie  blank  bonds,  for  legal  159;  Diefenderfer  v.  State,  13  Wjit 
advice  and  ser\nces,  and  all  other  ex-  387.  As  to  sales  on  credit,  see  Mont* 
penses  incident  to  a  sale,  held  that,  pelier  National  Life  Ins.  Ca  v.  Hurao 
while  there  might  be  cases  where  the  board  of  Education,  62  Fed.  Rep- 
facts  would  show  that  an  agreed  com-  778;  Citizens'  Savings  Bank  r.  Green- 
pensation  of  ten  per  cent  for  the  sale  of  burgh,  173  N.  Y.  215,  rev'g  60  N.  Y. 
the  bonds  was  an  evasion  of  a  statutory  App.  Div.  225 ;  in/ra,  §  956. 
proliibition  against  a  sale  below  par,  the  *  Ft.  Edward  v.  Fish.  156  N.  Y.  M, 
court  could  not  hold  it  to  be  so  on  the  aff'g  86  Hun  (N.  Y.),  548;  niinoit  v. 
facts  then  before  it.  State  v.  West  Delafield,  8  Paige  (N.  Y.).  526.  26 
Duluth  Land  Co.,  75  Minn.  456.  An  Wend.  (N.  Y.)  192,  2  Hill  (N.  Y.),  1»; 
agreement  by  the  municipality  to  pay  infra,  §  956. 


895  SALE   AND   DISPOSAL   OF    BONDS  1401 

►very  for  services  rendered.*  The  purchaser  of  the  bonds  has,  as  a 
tneral  rule,  no  concern  with  the  application  of  the  proceeds  and 
,nnot  refuse  to  perform  his  contract  on  grounds  which  have  refer- 
ice  thereto.-  A  sale  of  the  bonds  at  less  than  par,  contrary  to  the 
Eitutory  direction,  does  not  aflfect  the  fundamental  power  of  the 
unicipality  to  make  and  issue  the  bonds ;  it  is  a  mere  irregularity 
the  exercise  of  its  powers,  and  the  validity  of  the  bonds  is  not 
fected  thereby  in  the  hands  of  innocent  purchasers  for  value.^ 
iccessful  bidders  for  the  bonds  who  have  made  the  deposit  re- 
lired  by  the  municipality  are  not  obliged  to  accept  the  bonds  if 
ley  are  issued  without  authority  and  may  sue  to  recover  the  amount 
■  the  deposit  on  the  ground  of  the  invalidity  of  the  bonds.  If  the 
mds  are  void,  an  agreement  to  -buy  and  to  pay  for  them  is  without 
»nsideration.  The  deposit  is  not  such  a  voluntary  pajonent  as 
jprives  the  bidder  of  the  right  to  demand  its  return.*  It  has  been 
*Id  that  when  under  the  statute  the  obligation  of  the  municipality 
id  its  ofBcers  to  issue  the  bonds  lias  become  only  ministerial  in  its 
iture,  a  bidder  for  the  bonds  whose  bid  has  been  accepted  is 
liiiled  to  compel  the  issue  of  bonds  to  him ;  ^  and  for  the  purpose  of 
iforcing  the  right  of  the  successful  bidder  to  an  issue  of  the  bonds, 
^  b  entitled  to  a  writ  of  mandamus  directed  to  the  proper  municipal 
ficefs.^ 

>  Ft.  Edward  v.   Fish,   156  N.  Y.  71  Fed.  Rep.  341;  Greenburg  v.  Inter- 

3.  aff'g  86  Hun  (N.  Y.),  548.  national  Trust  Co.,  94  Fed.  Rep.  755; 

*  A  person  was  employed  to  negoti-  same  bonds,  173  N.  Y.  215;   Knapp  v. 

e  an  entire  issue    of    improvement  Newtown,  1  Hun  (N.  Y.),  268;  Sher- 

»nds.    The  first  series  wiis  negotiated  lock  v.  Winnetka,  68  111.  530;  Atclii- 

kd  disposed  of  by  liim;    the  second  son  v.  Butcher,  3  Kans.  104.    An  act 

ries    was    tendered    to    him    to    be  authorizing  a  sale  of  municipal  bonds 

gotiated,  but  he  refused  to  do  so  on  at  not  less  than  par  impliedly  forbids 

e  ground  tha^  the  proceeds  of  the  the  allowance  of  a  commiasion  to  a 

st   series   had    not    oeen    expended  purchaser  of  the  bonds  from  the  city  at 

fictly  for  the  purposes  for  which  the  par.    Whelen's  Appeal,  108  Pa.  St.  162, 

y  was  bound  to  expend  them.     It  197. 

is   held  that  the   broker  or  agent        *  School  City  of  Rushville  v.  Haves, 

i|>loyed  to  dispose  of  the  bonds  liad  162  Ind.  193.    Waiver  by  city  of  right 

I  right  to  control  the  manner  in  which  to  require  purchaser  to  give  notice  of 

e  work  was  to  be  prosecuted,  and  rejection  of  bonds  for  illegality  within 

at  as  long  as  the  expenditures  were  a  prescribed  time,  see  Great  FaUs  v. 

mmd  for  work  within  the  authority  Theis,  79  Fed.  Rep.  943. 
the  city  it  was  sufficient.    Moses  r.        •  Jones  Co.  v.  Guttenbeig,  66  N.  J.  L. 

^West,  15  N.  Y.  Misc.  15,  aff'd  157  659. 

?1^*    ,  r.  •  Smalley  v.  Yates,  36  Kan.  519; 

»  St.  Paul  Gas  Light  Co.  v.  Sand-  Jones  Co.  v.  Guttenberg,  66  N.  J.  L. 

me,    73   Mmn.    225;   Citizens'   Sav.  6,59;     Halsey  v.  Nowrey,  71  N.  J.  L. 

Ilk  r.  Greenburgh,    173  N.  Y.  215;  481;     People    v.    Brennan,    39   Barb. 

rreer  Co.   v.   Hackett,    1  Wall.   83;  (N.  Y.)  522;    People  v.  McGuire,  31 

xxis  r.  Lawrence.  1  Black  (U.  S.),  N.  Y.  Misc.  324  ;  May  v.  Cass  County, 

J.    See  also  Montpelier  National  Life  12  N.  Dak.  137;  Diefenderfer  v.  State, 

I.  Co.  V,  Huron  Board  of  Education,  13  Wyo.  387.     See   also  chapter  on 

Fed.  R^.  778;  Gladstone  v.  Throop,  Mandamus.    Right  to  maintain  a  suit 
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§  896  (514).  Lis  Pendens  not  Applicable.  —  Another  doctrine 
established  in  reference  to  such  securities  is  that  the  principle  of  li$ 
pendens  is  not  applicable  thereto.  There  may  be  actions  pending 
regarding  the  bonds,  but  this  will  not  aflfect  the  purchaser  vnlh 
constructive  notice.  It  is  a  general  rule  that  all  persons  dealing 
with  real  property  are  bound  to  take  notice  of  a  suit  pending  with 
regard  to  the  title  thereof,  and  will,  at  their  peril,  purchase  the  same 
from  any  of  the  parties  to  the  suit.  But  this  rule  does  not  appl? 
to  negotiable  securities  purchased  before  maturity.* 

§  897  (515).  Oourse  of  Decision  in  the  Supreme  Court  of  the  Uoitad 
States.  —  In  municipal  bond  cases,  the  Supreme  Court  of  the  United 
States  has  rejected,  when  necessary  to  protect  the  bofia  fide  holders 
of  such  securities,  narrow  and  rigid  constructions  of  statutes  and 
charters  authorizing  the  creation  of  such  debts.^    Against  such  hoid- 

in  equity  to  compel  issue  of  bonds  in  be  changed  by  State  laws  or  deciskxu. 
payment  of  subscription  denied  and  so  as  to  affect  the  rights  of  penoos 
remedy  held  to  be  by  mandamus,  outside  the  State.  Enfield  r.  Jordan. 
Smith  17.  Bourbon  County,  127  U.  S.  119  U.  S.  680;  Scotland  County  r. 
105.  HUl,  132  U.  S.  107.    Although  it  is  held 

»  Leitch  V.  Wells,  48  N.  Y.  586;  by  the  Supreme  Court  of /tfim>w  thit  i 
Stone  V.  Elliott,  11  Ohio  St.  252;  municipal  corporation  cannot  lawfully 
Kiefferv.  Ehler,  18Pa.  St.  388;  Durant  make  its  obligations  payable  at  ant 
V.  Iowa  Co.,  1  Woolw.  69;  Winston  v.  other  place  than  the  office  of  the 
Westfeldt,  22  Ala.  760;  Olcott  r.  Fond  treasurer  (ante,  §  867,  note),  yet  if 
du  Lac  Sujpervisors,  16  Wall.  (U.  S.)  thus  made  payable,  it  does  not  affect 
678 ;  Washington  National  Bank  v.  the  validity  of  the  bond,  or  chaige  the 
Texas,  20  Wall.  (U.  S.)  72;  Mims  v,  bona  fide  holder  with  notice  of  judicial 
West,  38  Ga.  18 ;  Warren  County  v.  proceedings  between  a  previous  bolder 
Matey,  97  U.  S.  96;  Warren  v.  rost,  and  the  municipality  so  as  to  woA  an 
97  U.  S.  110;  Warren  v,  Portsmouth  estoppel.  Enfield  v.  Jordan,  tupra, 
Sav.  Bank,  97  U.  S.  110;  Orleans  v.  »  Gelpcker.  Dubuque.  1  Wall  (r.&) 
Piatt,  99  U.  S.  676 ;  Cass  Co.  v.  Gillette,  175;  Meyer  v.  Muscatine  (charter 
100  U.  S.  585;  School  Dist.  No.  11  v.  authorizing  borrowing  of  money),  1 
Chapman,  152  Fed.  Rep.  887;  Pickens  Wall.  (U.S.)  384;  Rogers  v.  BuriiaJstoD, 
Tp.  V.  Post,  99  Fed.  Rep.  659;  Stewart  3  Wall.  (U.  S.)  654;  overruled  on  one 
V,  Lansing,  104  U.  S.  505;  Thompson  v.  point  in  Brenham  v.  German  Ameiicaa 
Perrine,  103  U.  S.  806.  In  Carroll  Bank,  144  U.  S.  173;  Van  Hostnipt. 
Ck)unty  v.  Smith,  111  U.  S.  556,  a  Madison  City,  1  Wall.  (U.  &)  »1: 
judgment  had  been  given  in  favor  of  the  Seybert  r.  Pittsbuig,  76.  272.  If  the 
county  in  a  State  court,  between  it  and  Supreme  Court  cannot  be  said  to  have 
certain  of  its  bondtiolders,  and  it  was  adopted  Uberal  constructions  of  statutM 
held  to  he  no  estoppel  on  holders  of  bonds  authorizing  the  issue  of  bonds,  it  maj 
who  were  not  before  the  court.  It  has  be  indisputably  affirmed  that  it  haa,  in 
abio  been  held  that  they  cannot  he  made  such  cases,  held  the  municipality  finn^J 
parties,  and  Ixmnd  by  publication  made  to  the  practical  construction  it  had 
for  them  as  unknown  defendants.  Carroll  put  upon  the  enabling  acts,  in  cai» 
Co.  V.  Smith,  111  U.  S.  563:    Pana  v.    where  the  acts  fairly  admitted  of  the 


—  pendency  ^.  >- .  ^, 

relating  to  the  validity  of  negotfable  In  Andes  v.  Ely,  158  U.  S.  312. 321. 

paper  not  yet  due  is  not  constructive  Mr.  Justice  Brewer,  who  deliwiw  the 

notice  to  subsequent   holders  tliereof  opinion  of  the  court,  said  with  prfeiwce 

before  maturity;  and  this  rule  cannot  to  the  prindide  to  be  applied  in  coo- 
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era  it  has  given  no  favor  to  defences  based  upon  mere  irregularities 
in  the  issue  of  the  bonds  or  upon  non-compliance  with  preliminary 
requirements,  not  going  to  the  question  of  statutory  power  to  issue 
them.^  It  has  held  that  the  circuit  courts  of  the  United  States  were 
clothed  with  full  authority,  by  Ttiandamus  or  otherwise,  to  enforce 
the  collection  of  judgments  rendered  therein  on  such  bonds,  and  that 
this  authority  could  not  be  interfered  with  to  the  injury  of  the  creditor, 
either  by  the  legislature  or  the  judiciary  of  the  States.'  It  has  upheld 
and  protected  the  rights  of  such  creditors  with  a  firm  hand,  asserting 
the  jurisdiction  and  authority  of  the  Federal  courts  with  such  strik- 
ing energy  and  vigor  as  apparently,  but  not  actually,  to  trench  upon 
the  lawful  rights  of  the  States  and  the  acknowledged  powers  of  the 
State  tribunals.  Upon  the  whole,  however,  there  is  little  doubt  that 
its  course  has  had  the  approval  of  the  profession  in  general  and  of 
the  public,  and  the  result  ought  to  teach  municipalities  the  lesson 
that  if,  having  the  power  conferred  upon  them,  they  issue  negotiable 
securities,  they  cannot  escape  payment  if  these  find  their  way  into 
the  hands  of  innocent  purchasers.  The  result,  moreover,  has  been 
of  incalculable  value  to  municipalities  in  general  by  establishing  upon 
a  firm  foundation  the  credit  of  their  securities  issued  for  needed  per- 
manent improvements,  enabling  them  thereby  to  obtain  money  for 
these  purposes  on  a  lower  interest  basis  than  would  otherwise  have 
been  possible.  And  for  this  the  country  at  large  is  under  lasting 
obligations  to  the  wisdom,  courage,  foresight,  and  sense  of  justice 
of  the  Supreme  Court  of  the  United  States.  Unfortunately,  perhaps^ 
as  will  presently  appear,  the  decisions  upon  this  important  subject 
in  the  Supreme  Court  of  the  nation  and  those  in  some  of  the  State 
courts  are  not  in  all  respects  harmonious.^ 

stnuDg  statutes  authorizing  the  issu-  676;  Louisiana  City  v.  Wood,  102  U.  S. 

anoe  of  municipal  bonds,  "  While  courts  294. 

may  properiy  see  to  it  that  proceedings  *  Von  Hoffman  v.  Quincy,  4  Wall. 

for  casting  burdens  upon  a  community  (U.  S.)  535;    Galena  v.  Amy,  5  Wall, 

comply   with  all   the   substantial   re-  (U.  S.)  705;  Ri^cgs  v.  Johnson  County, 

quiations  of  a  statute  in  order  tliat  no  6  Wall.  (U.  S.)  166;  Butz  v.  Muscatine, 

such   burden    many   be    recklessly   or  8  Wall.   (U.  S.)  575.     See  ako  post, 

fraudulently  imposed,  vet  such  statutes  chapter    on     Mandamus,    and    cases 

are  not  of  a  criminal  cliaracter,  and  there  cited. 

proceedings  are  not  to  be  so  technically  *  This  section  of  the  text  has  been 

construed  and  limited  as  to  make  them  somewhat  altered  in  tliis  edition.    The 

a  mere  snare  to  those  who  are  encour-  general  questions  relating  to  the  poirer 

aged  to  invest  in  the  securities  of  the  to  aid   railways  are  considered  in  » 

municipality."  pre\'ious  chapter.    Distinction  between 

*  Knox    County    v.    Aspinwall,    21  municipal    "donation"   to  a   railroad 

How.   (U.   S.)  539;    Moran  v.   Miami  company  and  a  municipal  *'subscrii>- 

County,  2  Black  (U.  S.),  722;  Bissell  v,  tion^'  to  its  stock.     Hamilton  County 

Jeffersonville,  24   How.   (U.  S.)  287;  v.  State,   115  Ind.  64.     Reference  to 

Mareh  V.  Fulton  County,  10  Wall.  (U.  S.)  decisions    construing    State    statutes 
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In  the  determination  of  the  validity  of  municipal  bonds,  two 
questions  of  controlling  importance  usually  arise  under  the  prin- 
ciples laid  down  by  the  Supreme  Court  of  the  United  States.  TTie 
first  one  is  the  question  of  power ,  that  is  to  say  whether  the  muni- 
cipality was  empowered  by  the  legislature  to  issue  bonds  of  the 
character  of  those  in  suit;  and,  secondly,  if  such  authority  is  found, 
but  some  irregularity  or  fraud  has  attended  their  issue,  what  effect 
should  be  given  to  representations  of  facts  contained  in  the  bonds 
where  they  have  come  into  the  hands  of  bona  fide  purchasers,  who 
have  bought  them  for  value,  in  reliance  upon  the  truth  of  such 
representations?  As  to  the  question  of  power,  there  has  been 
apparently  a  growing  tendency  in  the  courts  to  look  with  dose 
scrutiny  into  the  source  of  the  authority  for  the  making  and  issuing 
of  such  bonds,  and  to  deny  the  power  unless  it  is  given  expressly 
or  by  clear  implication.  But  if  the  power  is  found  to  exist,  and 
bonds  have  been  issued  in  professed  execution  of  the  power, 
containing  recitals  of  facts  existing  or  of  things  done  by  the  munici- 
paUty  or  its  officials  in  conformity  with  the  requirements  of  the 
authorizing  statute,  and  especially  if  those  facts  and  things  are 
peculiarly  within  the  knowl^ge  and  duty  of  the  officials  executing 
the  bonds,  there  has  been  no  relaxation  of  the  rule  which  protects 
bona  fide  purchasers  relying  upon  the  truth  of  representations  made 
in  the  bonds  against  the  irregularities  and  frauds  of  the  municipality 
or  the  officials  who  represent  it  in  the  exercise  of  the  power.* 

§  898  (515).  Decisionsof  StateOourta  as  Precedents  in  Federal  OoortL 
—  In  municipal  bond  cases  the  Supreme  Court  of  the  United  States 
does  not  hold  itself  concluded  by  decisions  of  the  State  courts  made 
after  the  bonds  have  been  negotiated,  unless  possibly  where  the 
question  is  one  exclusively  depending  upon  the  construction  of  local 
and  peculiar  provisions  of   the  State  Constitution  or  enactments.' 

authorizing  municipal  aid  to  railways,  public,  as  distinguished  from  a  prifite. 

as  to  re(]ULsites  of    petitions,  notice,  object,  and  that  no  sufficient  case  of 

regularity,  and  sufficiency  of  elections,  clear  and  irreparable  injury  was  ifaoini 

see  22  Eng.  &  Am.  Corp.  Cases,   19,  to  justify  the  enjoining  of  the  isoe  of 

note,  47,  note,  54,  note,  71,  note.    The  the  bonds.    AnUf  chap.  viiL  §  313^ 

I'nited   States   Circuit   Court  for  the  acq. 

Northern  District  of  Ohio,  before  Jack-        *  Per  SevereiM,  D.  J.,  in  Ridkj  »• 

son,  J.,  in  the  case  of  Fellows  v.  Walker,  Howell,  64  Fed.  Rep.  453,  455. 
Auditor,  39  Fed.  Rep.  651,  refused  to        '  Gelpcke  v.  Dubuoue,  1  WiD.  175; 

enjoin  the  issue  of  municipal  bonds  Havemeyer  v.  Iowa  County,  3  WaL 

under  an  act  authorizing  the  issue  of  294 ;  Thomaon  v.  Lee  County,  I&.  337; 

such  bonds  by  the  city  of  Toledo  to  Lee  County  v,  Rogera,  7  WaB.  181.  8» 

secure    natural    gas    for    public    and  particularly  on  this  point,  Oleott  «• 

private  use.    The  court  considered  the  Fond  du  Lac  Sup.,  16  Wall.  678;  W" 

object  authorized  by  the  act  to  be  a  t*.  Muscatine,  8  Wall.  575,  explained: 
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It  has  not  decided  that  it  would  hold  valid  bonds  issued  after  the 
Supreme  Court  of  the  State  had  held  that  bonds  issued  under  similar 
circumstances  are  invalid,  and  it  will  not  so  hold,  since  such  a  doctrine 
is  not  necessary  to  protect  the  innocent  owners  of  such  securities,  and 
would  involve  the  consequence  of  the  Federal  courts  setting  up  a 
policy  in  a  State  contrary  to  its  Constitution  and  laws  as  expounded 

Carroll  County  v.   United   States,    18  Supreme  Court  of  Pennsylvania,  and 

Wall.  71;   Chicago  v.  Sheldon,  9  Wall,  even  in  the  Court  of  Appeals  of  New 

50;  Pine  Grove  Tp.  V.  Talcott,  19  Wall.  York.    People  v.  Mead,  24  N.  Y.  114; 

666-  Elm  wood  r.  Marcy,  92  U.  S.  289;  The  Town  of  Venice  v.  Breed,  65  Barb. 

Anderson  v.  Sajita  Anna,  116  U.  S.  356;  597.    They  assert,  also,  that  where  an 

Claiborne  County  v.  Brooks,  111  U.  S.  authority  is  given  to  an  officer  to  exe- 

400;  Taylor  v.  Ypsilanti,  105  U.  S.  60;  cute  and  issue  bonds  (on  the  assent  of 

New  Buffalo  v.  Cambria  Iron  Co.,  105  two-thirds  of  the  voters  of  a  town,  the 

U.  S.  73 ;  Ralls  County  v.  Douglass,  105  assent  to  be  obtained  by  the  officer,  and 

U.  S.  728;  Foote  v.  Johnson  CS.,  5  Dill,  filed  in  a  public  office,  with  an  affidavit 

208:  Cass  Co.  V.  Johnson,  95  U.  S.  360 ;  verifying  the  assent),  the  verification 

Wilkes  County  v.  Coler,  190  U.  S.  437,  amounts  to  notliing,  subserves  no  pur- 

444;     Northwestern    Sav.    Bank    v.  pose,  and  that  a  bona  fide  holder  of  the 

Centre ville  Station,  143  Fed.  Rep.  81 ;  bonds  is  bound  to  prove  that  the  req- 

Onslow  County  v.  Tollman,   145  Fed.  uisite  niunber  of  voters  did  actually 


§  901 ;     Kenosha   v.    Lamson,  9  Wall,  even  its  implied  requisition.    There  is, 

477;  Campbell  v.  Kenosha,  5  Wall.  194.  therefore,  before  us  no  such  case  of  the 

Read  last  two  cases  in  connection  with  construction   of   a    State    statute    by 

Foster  v.  Kenosha,  12  Wis.  616,  which,  State  courts  as  requires  us  to  yield  our 

in  effect,  is  overruled  or  disregarded,  own  convictions  of  the  right  and  blindly 

See  on  this  point  Steines  v.  Franklin  follow  the  lead  of  others,  eminent  as  we 

County,  48  Mo.  167;  Columbia  County  freely  concede  they  are."    Infraj  §  643. 
V.  King,  13  Fla.  451.  Where  a  railroad  company  procured 

In  speaking  of  the  force  of  the  State  negotiable  bonds  to  be  issued  by  a  town 

court  decisions  in  the  Federal  courts  in  under  a  statute,  wliich  was  afterwards 

this  class  of  cases,  Mr.  Justice  Strong,  in  declared     unconstitutional,     and     the 

Venice  v.  Murdock,  92  U.  S.  494,  holds  railroad  sold  and  transferred  them  to 

this  language:  "  It  is  arg^ued,  however,  citizens  of  another  State,  who,  in  an 

that  the  New  York  decisions  (Starin  v,  action  in  the  Federal  court,  fixed  the 

Genoa,  23  N.  Y.  439 ;  Gould  v.  Sterling,  liability  of  the  town  for  the  whole  issue, 

23  N.^  Y.  439,  456)  are  judicial  con-  it  was  held  that  the  town  had  a  good 

structions  of  a  statute  of  tliat  State,  cause  of  action  against  the  railroad 

and,  therefore,  that  they  furnish  a  rule  company  for  the  amount  of  the  bonds 

by  which  we  must  be  guided.     The  and  mterest,  on  the  ground  that  its  act 

aiigument    would    have    force    if    the  in  procuring  and  negotiating  the  bonds 

decisions,  in  fact,  presented  a  clear  case  was    without    authority    of    law   and 

of  statutory  construction.    But  they  wrongful.       Town     of     Plainview    v, 

do  not.     They  are  not  attempts  at  Winona  &  St.  Peter  R.  R.  Co.,  36  Minn, 

interpretation.     They  would  apply  as  505.    The  soundness  of  this  conclusion 

well   to  the  execution  of  powers  or  is,  perhaps,  not  so  obvious  as  to  prevent 

authorities  granted  by  private  persons  reagitation  of  the  question.     In  State 

as  they  do  to  the  issue  of  bonds  under  v.  Holladay,  72  Mo.  499,  it  was  held 

the  statute  of  April  16,  1852.     Tliey  that  where  a  State  court  had  declared 

assert  general  pnnciples,  to  wit,  that  certain  bonds  issued  in  aid  of  a  railroad 

persons  empowered  to  borrow  money  void  and  the  courts  of  the  United  States 

and  give  bonds  therefor,  for  the  purpose  afterwards  held  them  valid,  the  State 

of  paying  it  to  an  improvement  com-  court  cannot  deem  them  such  absolute 

pany,  are  not  authorized  to  deliver  the  nullities  as  not  to  be  the  subject  of 

Donds  directly  to  the  company,  —  a  compromise. 
.<ioctiine  denied  in  this  court,  m  the 


1406  MUNICTPAL   CORPORATIONS  §898 

by  its  authorized  and  rightful  tribunals.'  Since  the  ordinary  adminis- 
tration of  the  law  is  carried  on  by  the  State  courts,  it  necessarily 
happens  that  by  the  course  of  their  decisions  certain  rules  are 
established  which  become  rules  of  property  and  action  in  the  State 
and  have  all  the  effect  of  law,  and  which  it  would  be  wrong  to  dis- 
turb. This  is  especially  true  with  regard  to  the  law  of  real  estate  and 
the  construction  of  State  constitutions  and  statutes.  Such  estab- 
lished rules  are  always  regarded  by  the  Federal  courts,  no  less  than 
by  the  State  courts  themselves,  as  authoritative  declarations  of  what 
the  law  is.  Where,  however,  the  law  has  not  been  thus  settled,  it  is 
the  right  and  duty  of  the  Federal  courts  to  exercise  their  own  judg- 
ment, as  they  also  always  do  in  refetence  to  the  doctrines  of  com- 
mercial law  and  general  jurisprudence.  So  when  contracts  and 
transactions  have  been  entered  into,  and  rights  have  accrued  thereon, 
under  a  particular  state  of  the  decisions,  or  when  there  has  been  no 
decision  of  the  State  tribunals,  the  Federal  courts  properly  claim  the 
right  to  adopt  their  own  interpretation  of  the  law  applicable  to  the 
case,  although  a  different  interpretation  may  be  adopted  by  the 
State  courts  after  such  rights  have  accrued.  But  even  in  such  cases, 
for  the  sake  of  harmony  and  to  avoid  confusion,  the  Federal  courts 
will  lean  towards  an  agreement  of  views  with  the  State  courts  if  the 
question  seems  to  them  balanced  with  doubt.  Acting  on  these 
principles,  founded  as  they  are  on  comity  and  good  sense,  the  courts 
of  the  United  States,  without  sacrificing  their  own  dignity  as  inde- 
pendent tribunals,  endeavor  to  avoid,  and  in  most  cases  do  avoid, 
uny  unseemly  conflict  with  the  well-considered  decisions  of  the  State 
courts.  As,  however,  the  very  object  of  giving  to  the  Federal  courts 
jurisdiction  to  administer  the  laws  of  the  States  in  controversies 
between  citizens  of  different  States  was  to  institute  independent 

'  Kingv.  Wilson,  1  Dillon  C.  C.  555;  construed  the  act  under  which  they 
Commercial  Nat.  Hank  of  Cleveland  v,  were  issued.  Referring  to  this,  Mr.  Joi- 
lola,  2  Dillon  C.  C.  353.  See,  however,  tice  Blaichford,  giving  the  opuuon  of 
on  this  subject,  Butz  v.  Muscatine,  8  the  Supreme  Court,  says:  "Tnisillte^ 
Wall.  (U.  S.)  575;  Olcott  v.  Fond  du  pretation  [of  the  Supreme  Court  of 
I^.,  16  Wall.  (U.  S.)  578.  Illinois]  accompanied  aU  bonds  sub- 
Since  the  text  was  written  the  Su-  sequently  issued  into  the  hands  of 
prcme  Court  of  the  United  States  has  whoever  took  them,  wliether  a  bom 
distinctly  decide<l,  in  accordance  with  fide  holder  or  not.  This  court  muit 
the  prediction  therein,  that  as  to  bonds  recognize  this  decision  of  the  Sapnofi 
issued  after  a  construction  of  the  State  Court  of  ^  Illinois  as  an  authontativv 
statute  by  the  Supreme  Court  of  the  construction  of  the  statute,  made  be- 
State,  such  construction  is  authorita-  fore  the  bonds  [in  suit]  were  issued,  and 
tive  and  bindinjc:  upon  the  Federal  to  be  followed  by  this  court."  Doii|(bfli 
courts.  This  subject  is  fully  examined  v.  County  of  Pike,  101  U.  S.  677: 
and  discussed  in  German  Sav.  Bank  v.  Burgess  v.  Seligman.  107  U.  S.  'S^: 
Franklin  County  (111.).  128  U.  S.  526,  Green  County  r.  Coimeas.  109  U.  S.  104; 
538.  In  this  case  Inrnds  were  issued  Anderson  v.  Santa  Anna,  116  U.S. 356; 
after  the  Supreme  Court  of  Illinois  had  Scotland  County  v.  Hill,  132  U.  S.  107. 
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tribunab  which  it  might  be  supposed  would  be  unaffected  by  local 
prejudices  and  sectional  views,  it  would  be  a  dereliction  of  their  duty 
not  to  exercise  an  independent  judgment  in  cases  not  foreclosed  by 
previous  adjudication.^  On  the  general  question  whether  a  munici- 
pal bond  is  a  negotiable  instrument  or  not  the  Supreme  Court  of  the 
United  States  has  held  that  it  is  a  matter  of  mercantile  or  commercial 
law  and  is  not  to  be  governed  by  the  rules  of  any  particular  State,  and 
that  it  is  not  bound  to  follow  the  decisions  of  the  State  in  which  the 
municipality  making  the  bonds  is  situated.^  If,  however,  the  question 
at  issue  is  whether  a  particular  statute  authorizing  an  issue  of  bonds 
was  passed  in  such  manner  as  to  become  a  law  under  the  Q>nstitution 
of  the  State,  the  decisions  of  the  highest  court  of  the  State  on  that 
subject,  though  made  after  the  issue  of  the  bonds,  will  be  accepted 
and  followed  by  the  Federal  courts.' 

*  Per  Bradley f  J.,  in  Bui^gess  v.  been  constitutionally  passed,  for  tlie 
Seligman,  107  U.  S.  20,  33,  34,  a  lead-  courts  of  the  United  States,  ^lith  the 
ing  and  thoroughly  considered  case,  same  evidence  before  them,  to  hold 
Anderson  v.  Santa  Anna,  116  U.  S.  otherwise.  As  a  matter  of  propriety 
356,  362;  Pine  Grove  v.  Talcott,  19  and  right,  tlie  decisions  of  the  State 
Wall.  (U.  S.)  666.  See  also  Folsom  v.  courts  on  the  question  as  to  what  are 
Ninety-Six,  159  U.  S.  611,  625;  Stanly  the  laws  of  the  State  is  binding  upon 
Countv  V,  Coler,  190  U.  S.  437, 444,  445.  those  of  the  United  States.     But  the 

'  Mercer  County  v.  Hackett,  1  Wall,  law  under  consideration  has  been 
rU.  8.)  83.  In  this  case,  the  Supreme  passed  upon  by  the  Supreme  Court  of 
Court  of  the  United  States  declined  to  Illinois,  and  held  to  be  invalid.  This 
follow  the  decision  of  the  Supreme  ought  to  have  been  sufficient  to  govern 
Court  of  Pennsylvania  in  Diamond  v,  the  action  of  the  court  below.  In  our 
Lawrence  County,  37  Pa.  St.  353,  which  judgment,  it  was  not  necessary  to  liave 
hdd  that  municipal  and  county  bonds  raised  an  issue  on  the  subject,  except 
are  not  negotiable  securities,  saying,  by  demurrer  to  the  declaration.  The 
"If  this  decision  of  that  learned  court  court  is  bound  to  know  the  law  with- 
waa  founded  on  the  construction  of  out  asking  the  advice  of  a  jury  on  the 
the  Constitution  or  statute  law  of  the  subject.  When  once  it  became  the 
State,  or  the  peculiar  law  of  Pennsyl-  settled  construction  of  the  Constitu- 
vania.  as  to  titles  to  land,  we  would  tion  of  Illinois  that  no  act  can  be 
have  felt  bound  to  follow  it,  but  we  deemed  a  valid  law  unless,  by  tiie 
have  often  decided  that  on  questions  journals  of  tlie  legislature,  it  appears 
of  mercantile  or  commercial  law  or  to  have  been  reguuirly  passed  by  both 
usages  which  are  not  peculiar  to  any  houses,  it  became  the  duty  of  the  courts 
place,  we  do  not  feel  bound  to  yield  to  take  judicial  notice  of  the  journal 
our  own  judgment,  especially  if  it  be  entries  in  that  regard.  The  courts  of 
fortified  by  the  decision  of  all  other  Illinois  may  decline  to  take  that 
English  and  American  courts.  These  trouble  unless  parties  bring  the  mat- 
securities  are  not  peculiar  to  Penn-  ter  to  their  attention;  but,  on  general 
■ylvania,  or  governed  by  its  statutes  principles,  the  (question  as  to  tlie  ex- 
or  peculiar  law."  istence  of  a  law  is  a  judicial  one,  and 

•  Wilkes  County  v.  Coler,  180  U.  S.  must  be  so  regarded  by  the  courts  of 
606;  Stanly  County  v.  Coler,  190  U.  S.   the  United  States." 

107;     South    Ottawa   v.    Perkins,    94  The  author  with  diffidence  ventures 

U.  8.  360.    In  South  Ottawa  v.  Perkins,  to  observe  that  wliere  under  express 

94  U.  8.  260,  267,  the  court  said :   "It  statute   authority   negotiable   munici- 

would    be   a   very  unseemly  state   of  pal  bonds  have  been  issued  and  sold  in 

things,  after  the  courts  of  lUinois  have  the  markets  and  arc  in  tlie  hands  of 

determined  that  a  pretended  statute  bona  fide  holders  for  value,  there  b  no 

of  that  State  is  not  such,  having  never  more  logical  or  necessary  reason  why 
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§  899.  Bole  in  Federal  Oourts  when  Dedsions  of  State  Courts  are 
conflicting.  —  It  is  the  well-settled  and  long-established  doctrine  of 
the  Supreme  Court  of  the  United  States  that  when  the  question  of 
the  power  of  a  municipal  corporation  under  the  Constitution  and 
statutes  of  the  State  to  make  negotiable  securities  has  been  determined 
by  the  decisions  of  the  highest  court  of  the  State,  and  the  decisions 
are  conflicting  or  do  not  adhere  to  a  uniform  rule,  the  same  question, 
when  it  arises  in  the  trial  of  a  suit  in  the  Feileral  courts,  is  to  be 
determined  by  the  law  as  judicially  declared  by  the  highest  court  of 
the  State  at  the  iiine  the  securities  were  issued;  and  that  the  rights  and 
obligations  of  the  parties  accruing  under  such  a  state  of  the  law  i^nll 
not  be  affected  by  a  different  course  of  judicial  decisions  subsequentlj/ 
rethdered  any  more  than  by  subsequent  legislation.^    As  the  late  Chief 

the  Supreme  Court  of  the  United  States   (U.   S.)   175,  206;    Oliio  Life  Ins.  4 
should  hold  it^f  conclusively  bound  by  Trust  Co.  r.  Debolt,  16  How.  (U.  S.) 
a  «i6,s6^ixeni  decision  of  the  State  courts   410,  432;    Rowan  v.  Runnels,  5  How. 
as  to  wliether  tlie  enabling  act   was   (U.    S.)    134;     Henderson   County  r. 
passed   with   the   formalities   required   Travellers' Ins.  Co.,  128  Fed.  Rep.  817; 
by  the  State  Constitution  than  exists   Rees  v.  Olmsted,  135  Fed.  Rep.  296. 
in  the  case  of  tlie  constitutionality  or        The  cases  are  numerous  in  tlie  Su- 
construction  of  such  statute,  supposing   preme  Court  of  the  United  States  to  tbe 
it  to  be  a  law^  of  the  State.     In  prin-   effect  that  the  decisions  in  a  State  court 
ciple  tlie   question  in   the  two  cases   rendered  after  the  issuance  of  boods 
wliere  commercial  securities  are  con-   by  some   municipality   in  such  Stat* 
cemed  is  the  same,  and  as  it  seems  to  are  not  binding  on  the  Federal  couit& 
tiie  author  the  |)ower  and  the  duty  of        It  well  illustrates  the  subject,  bow- 
the  Supreme  Court  to  exercise  its  own  ever,  to  mention  a  decision  of  the  So- 
independent  judgment  is,  or  may  be,  as  preme  Court  of  the  I'nited  States  made 
great  in  the  one  case  as  in  the  other,   a/^er  certain  decisions  had  been  made  by 
and  is  a  power  and  duty  tiiat  should  so  eminently  rcsi)octable  a  court  as  the 
not  be  absolutely  and  unconditionally   Court  of  Appeals  of  the  State  of  Nev 
abdicated  or  renounced  or  declared  to   York,  in  which  the  United  States  So- 
be  beyond  its  rightful  jurisdiction.         preme  Court  distinctly  declines  to  fol- 
*  Wilkes  County  v.  Coler,  180  U.  S.    low  the  rulings  of  the  State  court,  these 
506,  531 ;  s.  c.  190  U.  S.  107,  111;  Loeb   decisions  being  made  with  refepenceto 
V.   Columbia  Township  Trustees,    179   railroad  aid  bonds.    In  Venice  v.  Uiu^ 
U.  S.  472,  492 ;  Wade  v.  Travis  County,   dock,  92  U.  S.  494,  certain  railroad  aid 
174  U.  S.  499,  510;    German  Savings   bondis  issued  in  1853  by  the  town  rf 
Bank  v.  Franklin  County,  128  U.  S.  526,    Venice,  New  York,  were  sued  upon  in 
o39 ;  Anderson  v.  Santa  Anna,  1 16  U.  S.   the  United  States  Circuit  Court  lor  the 
356,361;  Green  County  v.  Conness,  109   Northern  District  of  New  York.  Booi 
U.  S.  104,  105;    Burgess  v.  Seligman,   like  these  had  been  held  invalid  in  the 
107  U.  S.  20;    RalLs  County  v.  Dou^-  Court  of  Appeals  of  tlie  State  of  Xe» 
lass,  105  U.  S.  728;  Taylor  v.  Ypsilanti,   York  in  Starin  v,  Genoa  and  in  GouU 
105  U.  S.  60,  71 ;  Thompson  v.  Perrine,    v.  Sterling,  23  N.  Y.  439.  456,  and  by 
103  U.  S.  806;    s.  c.   106  U.  S.  589;   numerous    subsequent    cases   in  the 
Douglass  V.  Pike  County,  101  U.  S.  677;   Court  of  Appeals  in  the  State  of  S«* 
Olrott  V.  Fond  du  Lac,  16  Wall.  (U.  S.)    York.      See    infra,    §  856.     Kotwith- 
678;     Kenasha    r.    Lamson,    9    Wall,   standing    this    fact,    however,   the« 
(U.  S.)  477 ;  Butz  v.  Muscatine,  8  W^all.   bonds  were  held  good  by  the  SupiW* 
(U.  S.)  575;    Lee  County  v,  Rogers,  7   Court  of  the  United  States.   Thecoort 
Wall.  (U.  S.)  181;   Mitchell  v.  Burling-   in  giving  its  opinion,  says  (p.  4^)- 
ton,  4  Wall.  (U.  S.)  270;   Thomson  v.   ''We  are  aware  that  in  the  State  of 
I^  County.  3  Wall.  (T'.  S.)  327;  Have-   New  York  it  has  been  lield  adven* 
meyer  v.  Iowa  (bounty,  3  Wail.  (U.  S.)   to  the  opinions  we  lla^•e  exprfc«!ed.  I^ 
294,  303 ;  Gelpcke  v.  Dubuque,  1  Wall,    was  so  held  in  Starin  r.  Town  of  Geo* 
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Justice  Watte  declared  * :    **  The  true  rule  is  to  give  a  change  of 
judicial  construction  in  respect  to  a  statute  the  same  operation  on 

and  in  Gould  v.  Town  of  Sterling,  23  follow  those  adjudications.  We  liave 
N.  Y.  439,  456.  In  the  former  case  the  examined  those  cases  with  care.  VVitli 
court  rules,  that  under  the  act  of  all  respect  for  the  eminent  tribunal  by 
April  16,  1852  (the  same  act  which  con-  which  the  judgments  were  pronounced, 
ferred  powers  conditionally  upon  the  we  must  be  permitted  to  say  tiiat  tliey 
supervisors  and  conunissioners  of  the  are  not  satisfactory  to  our  minds.  W  e 
town  of  Venice),  the  onus  was  on  the  think  the  dissenting  opinion  in  the  one 
bondholder  to  show,  in  a  suit  against  first  decided  is  unanswered.  Similar 
the  town,  that  two-thirds  of  the  resi-  laws  liave  been  passed  in  twenty-one 
dent  taxables  had  given  their  written  States.  In  all  of  them  but  two  it  is 
assent  to  the  creation  of  the  bonds.  In  believed  their  validity  has  been  sus- 
the  latter  case  a  similar  decision  was  tained  by  the  highest  local  courts.  It 
given  when  the  bonds  had  been  issued  b  not  easy  to  resist  the  force  of  such 
under  another  act,  much  like  the  act  of  a  current  of  reason  and  authority.  Tlie 
1852,  though  differing  in  some  material  question  before  us  belongs  to  the  do- 
particulars.  These  decisions  arc  in  main  of  general  jurisprudence.  In  this 
conflict  with  the  rulings  of  the  court  in  class  of  cases  this  court  b  not  bound  by 
Bissell  V,  Jefferson ville,  24  How.  (U.  S.)  the  judgment  of  the  courts  of  the  States 
287;  Knox  County  v,  Aspinwall,  21  where  the  cases  arise.  It  must  hear  and 
How.  (U.  8.)  539;  Mercer  County  v.  determine  for  itself.  Here^  commercial 
Hackett,  1  Wall.  (U.  S.)  83,  and  other  securities  are  involved.  Wlien  the  bonds 
cases  which  we  have  cited.  They  are  were  issued,  there  had  been  no  authori- 
in  conflict  also  with  the  decisions  in  tative  intimation  from  any  quarter 
other  State  courts.  .  .  .  But  assuming  that  such  statutes  were  invalid.  Tiic 
that  what  was  ruled  in  Gould  v.  Ster-  legislature  affirmed  their  validity  in 
ling  and  in  Starin  v.  Genoa  is  still  the  every  act  by  an  implication  equivalent 
doctrine  of  the  New  York  courts,  we  in  effect  to  an  express  declaration, 
find  ourselves  unable  to  yield  to  it  our  And  during  the  period  covered  by  their 
assent.  It  is  against  the  whole  current  enactment,  neither  of  the  other  de- 
of  our  decisions,  as  well  as  against  the  partments  of  the  government  of  the 
decisions  made  in  other  States ;  and  we  State  lifted  its  voice  against  them, 
think  it  is  not  supported  by  the  sound-  The  acquiescence  was  universal.  The 
est  reasons."  See  also  to  the  same  general  understanding  of  the  legal 
effect,  Buigess  v,  Seligman,  107  U.  S.  profession  throughout  the  country  is 
20,  where  tlie  court  says:  *'When  con-  believed  to  have  been  that  they  were 
tracts  and  transactions  have  been  en-  valid.  The  National  Constitution  for- 
tered  into,  and  rights  have  accrued  bids  the  States  to  pass  laws  impairing 
thereon  under  a  particular  state  of  the  the  obligation  of  contracts.  In  cases 
decisions,  or  when  there  has  been  no  de-  properly  brought  before  us,  that  end 
cision  of  the  State  tribunals,  tlie  Federal  can  be  accomplished  unwarrantably  no 
courts  properly  claim  the  right  to  adopt  more  by  judicial  decisions  than  by  leg- 
their  own  interpretation  of  the  law  islation.  Were  we  to  yield  in  cases  like 
applicable  to  the  case,  although  a  dif-  this  to  the  authority  of  the  decisions  of 
ferent  interpretation  may  be  adopted  the  courts  of  the  respective  States,  we 
by  the  State  courts  after  such  rights  should  abdicate  the  performance  of  one 
have  accrued."  Says  Justice  Bradley:  of  the  most  important  duties  witli 
"Federal  courts  .  .  .  exercise  their  own  which  this  tribunal  is  charged,  and  dis- 
judgment .  . .  always  ...  in  reference  to  appoint  the  wise  and  salutary  policy  of 
the  doctrines  of  commercial  law."  See  the  framers  of  the  Constitution  in  pro- 
also  to  the  same  effect.  Pine  Grove  v.  viding  for  the  creation  of  an  independ- 
Talcott,  19  Wall.  (U.  S.)  666,  677,  ent  Federal  judiciary.  The  exercise  of 
where  the  court  said  (p.  677) :  **  It  is  our  app)eliate  jurisdiction  would  be  but 
insisted  that  the  invalidity  of  the  [rail-  a  solemn  mockery." 
road  aid]  statute  has  been  determined  It  is,  therefore,  the  general  and  set- 
bv  two  judgments  of  the  Supreme  Court  tied  rule  that  the  Federal  courts  should 
of  Mi<»mg<Ln^  and  that  we  are  bound  to  and  will  follow  the  decisions  which  were 


Douglass  V.  Pike  County,  101  U.  S.  677. 


i« 
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contracts  and  existing  contract  rights  that  would  be  given  to  a 
legislative  amendment;  that  is  to  say,  make  it  prospective,  but  not 
retroactive.  After  a  statute  has  been  settled  by  judicial  constructioD, 
the  construction  becomes,  so  far  as  contract  rights  acquired  under  it 
are  concerned,  as  much  a  part  of  the  statute  as  the  text  itself;  and  a 
change  of  decision  is  to  all  intents  and  purposes  the  same  in  its  effa:t 
on  contracts  as  an  amendment  of  the  law  by  means  of  a  legislative 
enactment."  Hence,  when  the  validity  of  municipal  bonds  is  at 
issue,  the  rights  of  the  parties  are  to  be  determined  according  to  the 
law  as  it  was  judicially  construed  to  be  by  the  State  courts  when  the 
bonds  in  question  were  put  upon  the  market  as  commercial  paper.' 

in  existence  when  the  bonds  were  is-  it  should  be  adhered  to  for  the  pro- 
8ued,  if  there  are  any,  or,  if  not,  then  tection  of  these  rights;  to  divest  teem 
they  should  consider  the  questions  for  bv  a  change  of  construction  is  to  1«- 
themselves,  and  they  are  not  bound  by  islate  retroactively.  St.  Louis  O.  H.  C. 
any  subsequent  decisions  of  the  State  R.  Co.  r.  Fowler,  142  Mo.  670,  687; 
Supreme  Court.  Hence,  decisions  of  Farrior  v.  New  En^and  Mortga^  Se- 
the  Supreme  Court  of  a  State  con^^mtn^  curity  Co.,  92  Ala.  176.  And  it  bw 
the  enabling  act  made  after  the  bonds  been  held  to  apply  to  questions  affed- 
were  issued,  do  not  bind  the  Federal  ing  the  validity  of  mimicipal  boods. 
courts,  if  such  subsequent  decisions  of  Cincinnati  v.  Taft,  63  Ohio  St  141: 
the  Supreme  Court  of  the  State  are  not  Stallcup  v.  Tacoma,  13  Wash.  141, 152. 
in  accordance  ^ith  the  general  prin-  *  In  Oliio  Life  Ins.  A  Trust  Co.  v. 
ciples  of  jurisprudence,  but  the  Federal  Debolt,  16  How.  (U.  S.)  416,  432. 
courts  may,  and  should,  exercise  their  Taney,  C.  J.,  said:  "The  sound  ind 
own  independent  judgment.  There  is  true  rule  is  that  if  the  contract,  when 
a  long  line  of  decisions  to  that  effect  made,  is  valid  by  the  laws  of  the  Stite, 
above  cited  in  the  Supreme  Court  of  the  as  then  expounded  by  all  the  denrt- 
United  States,  and  these  decisions  re-  ments  of  its  government,  and  acmuD- 
lating  to  the  constniction  of  statutes  istered  in  its  courts  of  justice,  its  tv 
are  expressly  recognized  and  distin-  lidity  and  obligation  cannot  be  im- 
guishea  by  the  Supreme  Court  of  the  paired  by  any  subsequent  act  of  tbp 
Ignited  States  in  its  opinion  in  Wilkes  legislature  of  the  State,  or  dedsioD  of 
County  V.  Coler,  180  IT.  S.  506-531.  its  courts,  altering  the  constructioii  of 
()n  page  519  of  the  case  last  cited,  this  the  law."  In  Kenosha  v.  LamsoD,  9 
court  says,  referring  to  the  acts  of  Wall.  (U.  S.)  477,  485,  Mr.  Justice 
1868,  1879,  and  1881,  as  follows:  Nelson,  speaking  for  the  court,  tud: 
" Observe  that  the  issue  is  not  as  to  the  "It  is  uiged,  a&o,  that  the  SupRme 
construction,  meaning,  or  scope  of  a  Court  of  Wisconsin  has  held  that  tbe 
statute,  but  whether  that  which  pur-  act  of  the  legislature  conferring  autbcr- 
ports  to  be  a  legislative  enactment  ity  upon  the  city  to  lend  its  credit,  and 
ever  became  a  law  for  any  purpose."  issue  the  bonds  m  question,  was  in  vio- 
See  also  s.  c.  190  U.  S.  107,  111.  lation  of  the  provisioiis  of  the  Ooo- 

If  tiierc  be  any  inconsistencies  in  stitution  above  referred  to.  But  at 
the  decisions  of  tlie  State  courts,  the  the  time  this  loan  was  made  and  tbae 
general  rule  is  that  the  courts  of  the  bonds  were  issued,  the  dedsioDB  of  tbe 
rnited  States  follow  the  latest  settled  courts  of  the  State  favored  the  valiifity 
ndjudication  in  preference  to  the  earlier  of  the  law.  The  last  decision  cannot, 
ones.  Wade  r.  Traxns  County,  174  therefore,  be  followed."  In  Taylor  r. 
r.  S.  499.  .SOS.  Ypsilanti,  105  U.  S.  60,  71,  Mr.  Juilicf 

This  principle  also  receives  some  Harlan  said  on  this  subject:  ""Hie 
offoct  in  the  decisions  of  tiie  courts  of  position  taken  by  counsel  for  the  dtj 
tlie  different  States  wliich  have  under  is  that  the  established  settled  con- 
various  circumstances  recognized  the  struction,  given  by  the  luehest  eooit 
rule  that  a  judicial  comst ruction  of  a  of  a  State  of  the  laws  and  Ganstitiitioo 
statute  becomes  a  part  of  it,  and  as  to  of  tliat  State,  must  be  deemed,  in  all 
ri^lits  which  have  accrued  afterward,  cases,  binding  upon  the  courta  of  tbe 
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This  principle  of  the  law  has  its  fullest  application  and  force  in  actions 
which  have  their  origin  in  the  Circuit  Court  of  the  United  States.  If 
the  action  is  brought  in  a  State  court,  the  Supreme  Court  of  the 
United  States  is  without  jurisdiction  under  the  statute  which  gives 
it  authority  to  review  the  judgment  of  the  highest  court  of  a  State, 
if  the  action  of  the  State  court  is  impeached  simply  on  the  ground 
that  it  had  not  determined  the  rights  of  the  plaintiff  in  error  in 
accordance  with  its  decisions  in  force  when  those  rights  accrued,  but 
has  followed  decisions  of  a  contrary  character  rendered  after  his 
rights  accrued.  A  mere  change  of  decision  in  the  State  court  does 
not  present  a  case  of  Federal  right  under  that  clause  of  the  Constitution 
of  the  United  States  prohibiting  a  State  from  passing  any  law  impair- 
ing the  obligation  of  contracts;  the  question  of  such  impairment 
does  not  arise  unless  the  judgment  complained  of  may  affect  some 
provision  of  the  State  Constitution  or  some  enactment  claimed  by  the 
defeated  party  to  impair  the  obligation  of  the  particular  contract  in 
question.*  As,  however,  the  circuit  courts  of  the  United  States  are 
courts  of  independent  jurisdiction  in  the  administration  of  State 
laws,  co-ordinate  with  and  not  subordinate  to  that  of  the  State 
courts,  and  are  bound  to  exercise  their  own  judgment  as  to  the 
meaning  and  effect  of  those  laws,  they  may,  in  suits  within  their 
jurisdiction,  properly  hold,  as  in  numerous  cases  the  Supreme  Court 
of  the  United  States  has  held,  that  the  rights  of  parties  arising  under 
contracts  not  involving  questions  of  a  Federal  nature,  are  to  be  deter- 
mined in  accordance  with  the  settled  principles  of  local  law  as 
maintained  by  the  highest  court  of  the  State  at  the  time  such  rights 

Union ;  this,  because  the  statute  de-  this  doctrine  is  no  longer  open  to  ques- 
fining  and  regtilating  the  jurisdiction  tion  in  this  court.  It  has  been  recog- 
of  the  Federal  courts  declares  that  the  nized  for  more  than  a  quarter  of  a  cen- 
laws  of  the  several  States,  when  they  tury  as  an  established  exception  to  the 
apply,  shall  constitute  rules  of  decision  general  rule  that  the  Federal  courts 
in  cases  at  common  law  tried  in  those  will  accept  or  adopt  the  construction 
courts.  This  proposition,  in  the  gen-  which  the  State  courts  give  to  their 
eral  terms  in  which  it  is  announced,  is  own  Constitution  and  laws/' 
undoubtedly  supported  bjr  the  Ian-  The  fact  that  the  plaintiff  mircheued 
ffuage  of  some  of  the  opinions  which  the  bonds  sued  on  ajter  an  adverse  de- 
have  emanated  from  this  court.  But  cision  by  the  State  coiut  rendered  sub- 
all  along  through  the  reports  of  our  sequently  to  the  making  of  the  bonds, 
decisions  are  to  oe  found  adjudications  does  not  preclude  him  from  receiving 
in  which,  upon  the  uillest  considera-  the  benefit  of  a  statutory  construction  " 
tion,  it  has  been  held  to  be  the  duty  of  by  the  State  court  sustaining  the  bonds 
the  Federal  courts,  in  all  cases  within  adopted  prior  to  their  issue.  Thompson 
their  jurisdiction,  depending  upon  local  v.  Perrine,  103  U.  S.  806;  106  U.  S.  689. 
law,  to  administer  that  law,  so  far  as  *  Central  I/and  Co.  v.  Laidley,  159 
it  affects  contract  obligations  and  U.  S.  103,  111,  as  explained  and  dis- 
rights,  as  it  was  judicially  declared  to  tinguished  in  Loeb  v.  Columbia  Town- 
be  by  the  highest  court  of  the  State  ship  Trustees,  179  U.  S.  472,  493.  See 
at  tlie  time  such  obligations  were  in-  also  Turner  v.  Wilkes  County,  173 
curred   or  such  rights  accrued.     And  U.  S.  461. 


1412  MUNiaPAL   CORPORATIONS  §  900 

accrued.  The  statutory  provision  *  that  the  laws  of  the  several 
States,  except  where  the  Constitution  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  decision 
in  trials  at  common  law  in  courts  of  the  United  States  in  cases  where 
they  apply,  has  not  been  construed  as  absolutely  requiring  con- 
formity in  such  cases  to  decisions  of  the  State  courts  rendered  after 
the  rights  of  the  parties  have  accrued  under  previous  decisions  of 
those  courts  of  a  contrary  character.*  It  follows,  of  necessity,  that  the 
converse  of  the  principles  before  laid  down  is  also  true ;  and  that  if 
the  highest  courts  of  a  State  have,  before  municipal  bonds  were 
issued,  held  bonds  issued  under  the  same  or  similar  circumstances 
to  be  invalid,  persons  afterwards  taking  or  dealing  in  such  bonds, 
including  bona  fide  purchasers  thereof,  are  chargeable  with  knowledge 
and  notice  of  the  principles  laid  down  by  the  State  courts,  and  m 
such  case  the  Federal  courts  will  hold,  following  the  decisions  of  the 
State  courts,  that  the  bonds  are  invalid.' 

§  900  (516).  Railway  Aid  Bonds.  —  Under  the  line  of  decision 
in  the  several  States  heretofore  adverted  to,  sustaining  the  constitu- 
tionality of  municipal  railway  aid  bonds,^  millions  upon  millions  of 
these  securities  have  been  issued  by  townships,  counties,  and  dties 
in  the  different  States,  and  sooner  or  later  their  issue  has  been  often 
followed  by  attempts  to  escape  payment.  The  misrepresentations 
which  have  oftentimes  induced  the  issue  of  the  bonds,  and  the 
disappointment  arising  from  the  over-estimated  benefits  of  the  rail- 
roads to  the  localities  which  aided  their  construction,  make  the 
attempts  to  avoid  payment  of  the  bonds  not  unnatural,  and  more 
excusable  than  they  would  otherwise  be.  The  judicial  history  of 
these  attempts  is  found  in  the  law  reports  of  the  differ^it  States 
and  in  those  of  the  Federal  tribunals;  and  a  comparison  of  their 
judgments  shows  such  a  diversity  of  opinion  upon  some  important 
questions  connected  with  such  securities  as  to  render  it  most  ex- 
pedient to  refer  separately  to  the  decisions  of  the  two  classes  of 
courts.  It  is  particularly  material  to  notice  with  some  fulness  and 
care  the  opinions  of  the  Supreme  Court  of  the  United  States,  since, 
for  the  reasons  above  mentioned,  the  course  of  this  tribunal  and 
of  the  State  tribunals  has  been  such  as  to  draw  to  the  Federal  courts 
in  most  of  the  States  nearly  all  of  the  litigation  arising  from  this 
source.     Wherein  the  State  courts  and  the  Federal  courts  differ, 

'  U.  S.  Rev.  St.  §  721.  <  German  Savings  Bank  v.  tanUiD 

^  Loeb  V.  Columbia  Township  Tru»-   County,  128  U.  S.  526,  538. 
tees.  179  U.  S.  472,  493.  «  ArUe,  i  313  et  9eq. 
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ad  wherein  they  agree,  will  best  appear  by  referring  to  some  of  the 
rincipal  adjudications. 

§  901  (517).  Iowa  Municipal  Bond  Oases.  —  In  the  well-known 
owa  municipal  railway  aid  bond  cases,^  the  bonds  were  issued  after 
le  State  Supreme  Court  had  affirmed  the  constitutional  power  of 
le  legislature  to  authorize  their  issue,  and  before  the  same  court 
ad  reversed  its  holding  in  this  respect;  and  in  these  cases  the  Su- 
reme  Court  of  the  United  States  held  it  was  at  liberty  to  take,  and 

did  take,  the  view  which  obtained  in  the  highest  judicial  tribunal 
f  the  State  at  the  time  tJie  bonds  were  issued;  and  hence  it  adjudged 
lat  the  bonds  were  binding  upon  and  enforceable  against  the  mu- 
icipalities  and  counties,  although  the  Supreme  Court  of  the  State 
^as  at  the  same  time  holding  that,  under  the  Constitution  and  laws 
f  Iowa,  the  bonds  were  utterly  void.  Subsequently  the  Supreme 
k>urt  of  the  United  States  went  further,  and  held  that  such  bonds 
1  the  hands  of  innocent  holders  are  valid,  although  the  State  Su- 
reme  Court  had  held  otherwise,  the  latter  basing  its  judgment, 
owever,  upon  the  general  principles  of  the  law,  and  not  upon  any 
pecial  and  peculiar  provision  of  the  Constitution  of  the  State.' 

§  902.  When  Bonds  are  deemed  to  be  "  issued."  —  Under  vary- 
ig  circumstances  a  question  arises  as  to  the  date  of  the  issue  of  bonds 
^r  the  purpose  of  determining  the  validity  of  the  power  to  issue, 
le  regularity  of  the  proceedings,  or  the  rights  of  the  purchaser.  It 
lay  be  laid  down  that  as  a  general  rule  the  date  of  delivery  of  the 
onds  by  the  municipality  to  the  creditor  or  purchaser  is  to  be  re- 
arded  as  the  date  of  issue.^    But  this  meaning  is  not  uniform  and 

*  Gelpcke  v.  Dubuque,  1  Wall.  175;  The  five  cases  last  cited,  ciistin2[uished 

homson  v.  Lee  County,  3  Wall.  327;  in  German  Sav.  Bank  v.  FrankOn  Co., 

[avemeyer  v,  Iowa  County,  lb,  294-  128  U.  S.  526;  Parmelee  v.  Chicago,  60 

ogersv.  Burlington,  76.  654;  Mitchell  111.267. 

Burlington,  4  Wall.  270;  ante,  §  900;  *  Olcott  v.  Fond  du  Lac,  16  Wall, 

ee  County  v.  Rogers,  7  Wall.   175;  678:  ante,  §  886,  note. 

uti  V.  Muscatine,  8  Wall.  575.    King  '  Kent  v.  Dana,  100  Fed.  Rep.  56; 

Wilson,  1  Dillon  C.  C.  Sooy  gives  a  Coming    v.  Meade  County,  102  Fed. 

rview  of  the  decisions  of  the  State  and  Rep.  57;  Perkins  County  v.  Graff,  114 

ederal  Oourts   upon   the   subject   of  Fed.  Rep.  441;  Chicago  B.  <&  Q.  R.  Co. 

lunicipal  railway  aid  bonds  in  Iowa.  v.  Dunay  County  (Neb.),  91  N.  W. 

hat  obligations  of  contracts  cannot  Rep.  554;    School  Dist.  v.  First  Nat. 

B  impaired  by  subsequent  decisions ^  Bank,  19  Neb.  89.    See  also  Anthony 

96  also  Chicago  v.  Shelaon,  9  Wall.  50;  v.  Jasper  County,  101  U.  S.  693;  s.  c. 

[enosha  v.  Lamson,  lb.  477 ;    County  ante,     §  888 ;      Young    v.    Clarendon 

f  Randolph  v.  Post,  93  U.  S.  502;  Township,    132    U.    S.    340;     Onslow 

merican  L.  Ins.  Co.  v.  Bruce,  105  U.  S.  County  v.  Tollman,  145  Fed.  Rep.  753, 

28;    Pana  v.  Bowler,  107  U.  S.  529;  769;    lletcher  v.  Hickman,  136  Fed. 

regon   v,   Jennings,    119   U.    S.    74;  Rep.  568,  571.    In  Brownell  v.  Green- 

oncord  v.  Robinson,  121  U.  S.  165.  wich,   114  N.  Y.  518,  529,  the  court 
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unvarying.  It  is  always  a  question  of  the  intention  of  the  legislature 
to  be  derived  from  a  consideration  of  the  entire  statute  in  which  the 
term  is  used.  It  is  true  that  no  obligation  is  created  upon  a  bond 
until  it  has  been  sold  and  delivered,  but  "issued"  as  used  in  an  act 
concerning  municipal  bonds  is  a  relative  term.  It  may  mean  ext- 
cvted  (i.  e.,  signed  and  sealed),  under  some  circumstances,  and 
delivered  under  others.  Hence,  municipal  bonds  legally  signed, 
certified  and  registered,  but  not  yet  sold,  have  been  held  to  be  "is- 
sued" for  some  purposes.* 

§  903  (518).  General  Result  stated.  —  As  preliminary  to  a  moie 
inmiediate  view  of  some  of  the  leading  cases  decided  by  the  Supreme 
Court  of  the  United  States  upon  municipal  railway  aid  securities, 
it  may  be  observed  that  the  general  result  of  Us  decisions  has  been 
very  clearly  summarized  in  one  of  its  judgments  relating  to  bonds 
of  this  character.  "Bonds,  payable  to  bearer,"  says  the  learned 
justice  who  deUvered  the  opinion  of  the  court, "  issued  by  a  municipal 
corporation  to  aid  in  the  construction  of  a  railroad,  if  issued  m  pll^ 
suance  of  a  power  conferred  by  the  legislature,  are  valid  cammmial 
instruments;  but  if  issued  by  such  a  corporation  which  possessed  no 
jxywer  from  the  legislature  to  grant  such  aid,  they  are  invalid,  even 
in  the  hands  of  innocent  holders.  Such  a  power  is  frequently  con- 
ferred to  be  exercised  in  a  special  manner,  or  subject  to  certain  regu- 
lations, conditions,  or  qualifications;  but  if  it  appears  that  the  bonds 
issued  show  by  their  recitals  that  the  power  was  exercised  in  the 
manner  required  by  the  legislature,  and  that  the  bonds  were  issued 
in  conformity  with  those  regulations  and  pursuant  to  those  conditions 
and  qualifications,  proof  that  any  or  all  of  those  recitab  are  incorrect 
will  not  constitute  a  defence  to  the  corporation  in  a  suit  on  die 
bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  tlie 
municipal  ofiicers  who  executed  the  bonds  to  decide  whether  or  not 
there  had  been  an  antecedent  compliance  with  the  regulation,  condi- 
tion, or  qualification  which  it  is  alleged  was  not  fulfilled." ' 

Riiid:    "F^xecuting  is  not  issuing,  for  Kansas  Mut.  Life  Ins.  Go.  v.  OoaboBi 

they    might    be    fully    executed    but  22  Tex.  Civ.  App.  64,  73;    MoUer  % 

never  issued.  .  .  .  The  bonds  had  no  Galveston,    23   lex.    CSv.   Aro.  608; 

legal  inception  and  could  not  become  Yesler  v.  Seattle,  1  Wash.  St.  306^321 

valid  obligations  aside  from  any  other  See  also  May  v.  Cass  County,  12  K. 

question  until  actually  delivered  for  a  Dak.  137. 

valuable    consideration.       Under    the        '  St.  Joseph  TowDship  v.  Rogen,  M 

circumstances,  we  think  that  the  de-  Wall.  644,  opinion  by  CUffcfd,  J.    h 

livery  of  the  bonds  to  the  plaintiff  de-  general    throughout    this    woik   tte 

termines  the  date  when  the  bonds  were  author  has  not  referred  at  length  id  tte 

issued.''  text  to  particular  cases,  but  the  9r 

'  Potter  V.  Lainhart,  44  Fla.  647;  portance  of  this  subject,  as  weD  M  tte 
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It  IS  definitely  settled  by  this  court  that  mere  irregvlariiies  in  the 
exercise  of  the  power  will  not  avail  as  a  defence  against  an  innocent 
holder  for  value,  and  that  the  only  defence  open  against  such  a 
holder  is  the  want  of  power  to  issue  the  bonds.  Obviously,  then,  the 
most  important  inquiries  to  be  considered  are  those  which  relate 
to  the  question,  when  the  power  exists  or  arises;  who  is  to  decide 
whether  it  existed  or  had  arisen  when  the  bonds  were  issued;  and 
what  will  estop  the  corporation  which  issued  them  to  set  up  in  de- 
fence a  non-compliance  with  antecedent  or  preliminary  conditions: 
and  it  is  these  inquiries  that  we  shall  seek  to  illustrate  by  a  reference 
to  the  leading  decisions  of  the  courts  in  cases  which  have  arisen  for 
judgment. 

§  904  (51 9).  Oondition  precedent  to  Exercise  of  Power ;  Popular  Vote ; 
Hon-coxnpliance  with  Oondition  Precedent;  Recital;  restraining  Issue 
of  Bonds.  —  Generally,  the  power  of  the  municipality,  county,  or 
other  local  civil  subdivision  of  the  State,  to  subscribe  for  the  stock 
of  railway  companies  or  for  some  other  purpose,  and  issue  bonds  in 
payment,  is  conferred  upon  certain  officers,  not  absolutely  but  on  the 
condition  of  a  previous  approving  popular  vote,  or  the  assent  of  a 
majority  or  of  some  greater  proportion  of  the  resident  taxpayers. 
If  the  sanction  is  given,  then  the  officers,  by  the  usual  legislation,  are 
authorized  to  make  the  subscription  and  to  issue  bonds  in  payment 
therefor.  A  very  common  defence  to  such  bonds  consists  in  a  denial 
that  the  condition  precedent,  i.  c.,  the  approving  vote,  the  assent  of 
the  taxpayers,  or  whatever  else  it  may  be,  has  in  fact  been  complied 
with;  and  hence,  as  contended,  the  power  to  issue  the  bonds  did  not 
exist,  or  never  arose. ^  But  power  in  such  cases  means  an  act  of  the 
legislature  giving  the  authority,  not  the  manner  in  which  such 
authority  is  carried  into  execution. 

Where  the  legislation  is  of  this  character,  —  namely,  requiring 
compliance  with  some  such  condition  before  issuing  the  bonds,  — 
the  Supreme  Q)urt  of  the  United  States  does  not  hold,  as  we  under- 
stand its  decisions,  that  the  power  can  be  rightfully  exercised  unless 

iiDpossibility  of    otherwise    presenting  Further,  as  to  statutory  requirements 

it  with  the  requisite  fulness  and  accu-  in  respect  of  municipal  boncl  elections, 

racy,  has  induced  him  to  depart  to  some  see  State  v,  Harris  (Mo.),  23  Eng.  & 

extent  from  his  usual  course.  Am.   Corp.   Cases,   43,   47,   note,   and 

'  Mere  informalities  in  the  returns  of  cases.     In  the  case  of  State  v.  Harris, 

such  an  election  not  prejudicing  sub-  supra,  the  statute  of  Missouri  was  con- 

stantial  rights,  failing  to  comply  with  strued   to   require    two-thirds   of   the 

statutory  requirements  which  are  di-  qualified  voters  of  the  county  to  attend 

rectory  only,  and  clerical  errors,  will  not  merely  two-thirds  of  the  votes  ac- 

not  defeat  an  appropriation  in  aid  of  a  tually  cast.    But  see  anUy  §§  69,  note, 

nilroad.     Irwin  v.  Lowe,  89  Ind.  540.  317,  note.  Index  —  Elections;  Majority. 
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the  condition   precedent  has   been   performed.     As   between   the 
immediate   parties,   the  municipality  and   the   railroad   company, 
doubtless,  the  inquiry  is  open,  and  fully  open,  whether  the  condition 
on  which  the  rightful  exercise  of  the  power  depends  has  been  com- 
plied with;  and  if  it  has  not  been,  on  due  application  the  issue  of 
the  bonds  will  be  enjoined,^  or  if  they  are  in  the  hands  of  the  orig- 
inal party  or  of  holders  with  notice,  an  action  to  enforce  the  bonds 
may,  if  no  estoppel  exists,  be  successfully  defended.-     Want  of 
power  is  a  good  defence  against  a  railroad  company,  endeavoring  to 
enforce  by  mandamus  the  execution  and  delivery  to  it  of  such  bonds 
by  the  municipality.'    In  a  suit  by  the  payee,  with  notice,  or  by 
a  person  not  an  innocent  holder,  there  is  no  legal  ground  for  main- 
taining that  the  action  of  the  local  officers  in  issuing  the  bonds,  or 
any  recital  that  they  may  make  therein,  will  conclude  the  question 
whether  the  condition  precedent  has  been  performed;  and  there 
is  no   decision   of  the   Supreme  Q)urt  of  the  United   States  in 
conflict  with  this  statement  of  the  law,  but  several  which  dbtinctiy 
establish  it.^ 

§  905  (520).  Estoppel  by  Recital  to  show  Hon-compUance  with 
Oonditions  Precedent;  Knox  Oounty  v.  Aspinwall.  —  When  the  bonds 
have  been  issued  and  sold  in  the  market,  and  before  maturity  have 
come  for  value,  and  without  notice,  into  the  hands  of  innocent 
holders,  another  element  of  great  importance  is,  according  to  the 
settled  doctrine  of  the  Supreme  G)urt,  introduced  into  the  transac- 
tion, as  respects  compliance  with  conditions  precedent,  —  the  eleraen^ 
of  estoppel.    This  is  so  important  in  its  practical  relations  to  the 

*  So  where  a  city  voted  to  issue        *  Chambers   County    v.    Clews,    ^^ 

bonds  in  aid  of  a  railway  when  the  Wall.  (U.  S.)  317.    That  court  has  8*^" 

track  was  laid  and  the  cars  running  on  eral  times  adverted  to  the  duty  of  '^ 

sections  of  ten  miles  each,  "provided,  corporation   or  taxpayer  to  inteT^^'J 

the  eastern  terminus,  general  offices,  by  injunction  to  restrain  the  isstj^* 

and    head(][uarters    of    said    railroad  bonds  w^here  the  statute  has  not  ^z^^ 

should  be  m"  the  city,  the  court  re-  complied  ^ith.     Injunction  lies  fcc^  7*1 

fused  a  writ  of  mandamus  to  compel  strain  issue  of  bonds  where  there      rrl 

their  issue,  for  the  reason  that  it  did  not  been  a  material  departure  from.       ^?^ 

appear  that  these  conditions  had  been  statute.    Union  Pac.  R.  Co.  v.  Lir"»  ^ 

fulfilled.      State    v.    Minneapolis,    32  County,  3  Dillon  C.  C.  300 ;    Sai*:^^  '* 

Minn.  501.  Merrick    County,    lb,    359;     Stat>-^  ;' 

As  to  the  duty  of  enjoining  the  issue  Montgomery,  74  Ala.  226;   McCli^j^Jj 

of  bonds  on  the  pain  of  being  estopped  Oxford  Township,  94  U.  S.  429;  ^^^' 

to  set  up  irregularities  in  the  exercise  land  &  Oxford  Central  Railroad  C^f^:  *'* 

of  the  power,  see  post,  §§  950,  951.  Hartford,  58  Me.  23.    *'  In  cases  ar'^^ 

'  Chambers    County   v.    Clews,    21  before  the  issue  of  the  bonds,  est^^/^ 

Wall.  317,  321;    Madison  v.  Smith,  83  has  no  place,  and  the  sound  docr^'^f 

Ind.  502,  approving  the  text.  is,  that  compliance  with  all  subst*^^ 

'  Lamoille  Valley  R.  Co.  v.  Fairfield,  or    material    conditions  is  esseh'tAs/- 

51  Vt.  257.  lb.    ArUey  §  323,  and  cases  cited 
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subject  as  to  require  careful  and  minute  consideration.  Conceding 
that  the  rightful  exercise  of  the  power  to  issue  the  bonds  depends 
upon  a  condition  precedent,  for  example,  a  popular  vote  in  favor  of 
the  proposition,  when,  how,  and  by  whom  is  it  to  be  ascertained 
whether  the  conditioii  precedent  has  been  perfonnedf  Is  it  to  be 
ascertained,  once  for  all,  before  the  bonds  are  issued  f  Or  is  it  open 
to  inquiry  and  contestation  in  every  action  upon  a  coupon  or  bond  ? 
Is  the  municipality  estopped,  in  favor  of  a  bona  fide  holder  of  the 
bonds,  from  setting  up  this  defence?  and  in  what  cases  will  the 
estoppel  be  available  in  favor  of  the  holder?  These  are  grave  ques- 
tions, and  cases  involving  them  have  during  the  last  fifty  years  been 
frequently  before  the  Supreme  Court,  —  the  first  and  leading  case 
being  The  Commissioners  of  Knox  County  v.  Aspinwall.' 

§  906  (521).  The  Osbo  of  Knox  Ootmty  v.  ABpimrKll,'  respecting 
the  liability  of  municipal  and  public  corporations  on  their  negotiable 
railway  aid  bonds,  deserves  to  be  particularly  noticed,  as  it  stands  in 
the  order  of  time  at  the  head  of  the  imporlant  line  of  decisions  of 
the  Supreme  Court  on  this  subject.  The  action  was  by  a  bona  fide 
holder  for  value  of  certain  coupons  attached  to  negotiable  bonds 
issued  by  Knox  County,  Indiana,  in  payment  of  a  subscription  to 
railroad  stock.  The  defence  was  that  the  bonds  were  not  binding 
upon  the  county  because  the  county  commissioners  possessed  no 
power  to  execute  them.  By  statute,  the  county  commissioners  were 
authorized  "to  take  stock  in  the  railroad,  payable  in  county  bonds, 
such  as  had  been  issued,  provided  a  majorily  of  the  qualified  voters  of 
said  county,  at  a  designated  election,  shall  vote  for  Ike  same."  The 
ground  upon  which  the  want  of  power  to  execute  the  bonds  was  placed 
by  the  county  was  the  omission  to  comply  with  the  requirement  of  the 
statute  in  respect  to  the  notices  for  the  election  (which  the  statute 
provided  should  be  held  on  a  fixed  day),  at  which  a  vote  was  to  be 
taken  for  and  against  a  subscription  to  the  stock  of  the  railroad 
company.  It  was  admitted  in  the  case  that  the  notices,  such  as  the 
statute  prescribed,  were  not  given ;  and  the  court  seemed  to  concede 
"that  this  would  be  decisive  against  the  authority  of  the  county  to 
issue  the  bonds,  were  it  not  for  the  question  which  underlaid  it;  and 
that  is,  Who  is  to  determine  whether  or  not  the  election  has  been 
properly  held,  and  a  majority  of  the  votes  cast  in  favor  of  the  sub- 
scription ?  .  .  .    Is  it,"  the  court  inquires,  "to  be  determined  by  the 

,  ABfHnwsU, 
infra,  j  909,  not«. 
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court,  in  this  collateral  way,  in  every  suit  upon  the  bond,  or  coupon 
attached,  or  by  the  board  of  commissioners,  as  a  duty  imposed  upon 
it  before  making  the  subscription  ?"  The  court  was  of  the  opinion, 
and  so  decided,  that  the  county  commissioners  were,  under  the 
enabling  statute,  the,  proper  judges  whether  or  not  a  majority  of  the 
votes  in  the  county  had  been  cast  in  favor  of  the  subscription  to  the 
stock,  and  whether  or  not  the  election  had  been  properly  held,  and 
that  these  questions  cannot  be  determined  collaterally  in  an  action 
upon  the  bonds  or  coupons,  at  least  when  brought  by  a  bona  fide 
holder  for  value.  The  court,  in  assigning  the  reasons  for  this  hold- 
ing, speaking  through  Mr.  Justice  Nelson,  says:  "The  ri^t  of  the 
board  [of  county  commissioners]  to  act  in  execution  of  the  authority 
[conferred  by  the  statute]  is  placed  upon  the  fact  that  a  majority  of 
the  votes  had  been  cast  in  favor  of  the  subscription ;  and  to  have 
acted  without  first  ascertaining  it,  would  have  been  a  clear  violation 
of  duty ;  and  the  ascertainment  of  the  fact  was  necessarily  left  to 
the  inquiry  and  judgment  of  the  board  itself,  as  no  other  tribunal 
was  provided  for  the  purpose.  The  board  was  one,  from  its  organiza- 
tion and  general  duties,  fit  and  competent  to  be  the  depositiin'  of 
the  trust  thus  confided  to  it.  The  persons  composing  it  were  elected 
by  the  county,  and  it  was  already  invested  with  the  highest  functions 
concerning  its  general  police  and  fiscal  interests.  .  .  .  We  do  not 
say,"  he  adds,  "that  the  decision  of  the  board  would  be  conclusive 
in  a  direct  proceeding  to  inquire  into  the  facts  previously  to  the 
execution  of  the  power,  and  before  the  rights  and  interests  of  third 
parties  had  attached ;  but  after  the  authority  has  been  executed,  the 
stock  subscribed,  and  the  bonds  issued  and  in  the  hands  of  innoceDt 
holders,  it  would  be  too  kite,  even  in  a  direct  proceeding,  to  call  it  in 
question.  Much  less  can  it  be  called  in  question  to  the  prejudice  of  a 
bona  fide  holder  of  the  bonds  in  this  collateral  way."  ' 

§  907  (522).  Oommenta  on  Knox  Oounty  ▼.  Aapinwall. — The  author 
ventures  to  remark  that  he  believes  the  decision  upon  the  specbl 
facts  of  the  case  to  be  right,  and  for  the  reasons  thus  clearly  stated 
by  this  able  and  experienced  judge.  But  as  sustaining  the  deci- 
sion, a  further  position  by  way  of  argument  is  taken,  which,  unless 
it  is  to  be  understood  in  the  limited  sense  herein  suggested,  he  con- 
siders to  be  untenable,  of  a  most  dangerous  nature,  and  subversive 
of  an  important  principle  in  the  law  of  agency  applicable  both  to 
private  and  public  agents.  That  position  is  this :  diat  a  purchaser 
of  the  bonds  had  a  right  to  assume,  from  the  mere  fact  that  they 

'  Knox  County  v.  Aspinwall,  21  How.  (U.  S.)  539,  544;  infra,  §  909.  note. 
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were  issued,  that  the  condition  on  which  the  county  was  authorized 
to  issue  them  had  been  complied  with,  and  that  a  recital  in  the  bonds 
that  they  were  issued  in  pursuance  of  the  statute  amounts  to  an 
egtoppel  in  pais  upon  the  corporation,  of  which  the  officers  issuing 
the  bonds  were  the  public  agents.  That  this  is  the  position  assumed 
by  the  court  will  appear  by  the  following  extract:  "  Another  answer," 
continues  Mr.  Justice  Nelson,  "  to  this  ground  of  defence  is,  that  the 
purchaser  of  the  bonds  had  a  right  to  assume  that  the  vote  of  the 
county,  which  was  made  a  condition  to  the  grant  of  the  power, 
had  been  obtained,  from  the  fact  of  the  subscription  by  the  board 
to  the  stock  of  the  railroad  company  and  the  issuing  of  the  bonds. 
The  bonds,  on  their  face,  import  a  compliance  with  the  law  under 
which  they  were  issued.  'This  bond,'  we  quote,  *is  issued  in  part 
payment  of  a  subscription  of  $200,000,  by  the  said  Knox  County, 
to  the  capital  stock,  &c.,  by  order  of  the  board  of  commissioners,  in 
pursuance  of  the  third  section  of  the  act,  &c.,  passed  by  the  general 
assembly  of  the  State  of  Indiana,  and  approved  Jan.  15,  1849.' 
The  purchaser  was  not  bound  to  look  further  for  evidence  of  a  com- 
pliance with  the  conditions  to  the  grant  of  the  power"  *   This  principle 

•  lb.  545.  In  the  case  before  the  poration  for  which  they  act  by  their 
court  there  was  an  election,  and  tiie  mere  statements  of  what  is  in  point  of 
county  commissioners  were  the  judges  fact  untrue.  So  stood  tlie  foregoing 
of  the  result,  and  the  remark  that  the  note  in  the  previous  editions.  The 
purchaser  was  not  bound  to  look  be-  suggestion  of  tlie  author  that  recitals 
yond  the  recital  is  doubtless  correct,  ought  not  to  estop  in  cases  where  the 
but  if  by  the  remark  quoted  in  the  text  required  election  was  not  held  at  all  or 
it  is  meant  that  where  the  power  to  attempted  to  be,  seems  to  be  without 
issue  bonds  is  given  upon  the  condition  foundation  as  inconsistent  with  the  de- 
<rf  a  previous  majority  vote  in  favor  cision  of  the  United  States  Supreme 
of  the  proposition,  the  public  or  munici-  Court  in  Evansville  v.  Dennett,  161 
pal  officers  can,  where  in  point  of  fact  U.  S.  434.  See  on  this  point  the  an- 
no vote  has  been  taken  or  the  proposition  swers  to  certified  questions  3,  4,  and  5 
has  been  voted  doton,  bind  the  county  where  recitals  were  held  to  cover  the 
by  the  issue  of  bonds  with  false  recitals  defect  that  no  petition  to  tlie  council 
tnerein,  the  author  feels  bound  respect-  for  an  election  was  in  fact  presented  as 
fully  to  suggest  that,  in  his  judgment,  required  by  the  charter  of  the  city.  See 
the  princi^  is  unsound,  and  certainly  also  cases  cited  in  the  next  note. 
it  is  one  which  will  entail  needless  and  On  grounds  similar  to  those  above 
incalculable  injury  upon  pubUc  and  suggested  it  has  been  held  by  the  Su- 
municipal  corporations.  These  se-  preme  Ck)urt  of  Missouri  that  bonds 
curities,  it  is  true,  are  intended  to  be  issued  where  an  election  is  required, 
sold  in  distant  markets,  and  therefore  but  none  ever  held  and  no  vote  taken, 
it  cannot  reasonably  be  required  that  are  void,  because  of  want  of  power  to 
purchasers  shall  be  affected  with  irreg-  issue  them,  —  void  in  the  hands  of  all 
ularities,  but  they  ought  to  be  held  to  persons;  but  they  may  be  validated 
ascertain  whether  the  substantial  prece-  by  the  legislature.  Steines  v.  Franklin 
dent  conditions  of  the  power  liave  been,  Ciounty,  48  Mo.  167.  Wagner,  J.,  in 
in  fact,  complied  with,  and  it  ought  not  this  case  reviews  the  prior  adjudica- 
te be  in  the  power  of  public  officers,  tions  of  the  United  States  Supreme 
unless  the  decision  of  this  question  is  Court  and  of  the  Supreme  Court  of  the 
by  statute  expressly  or  at  least  plainly  State  of  Missouri,  and  limits  the  Ian- 
committed  to  them,  to  bind  the  cor-  guage  used  by  the  judges  to  the  facta 
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has  been  reiterated  and  this  case  frequently  referred  to  and  followed, 
and  one  of  the  two  grounds  on  which  it  rests,  if  not  indeed  both  of 
them,  has  had  the  uniform  and  continuous  approval  of  the  court, 

as  will  be  seen  by  its  subsequent  judgments.' 

before  them,  and  distinguishes  between  Union,    lb,    196;     Douglass   v.   Pike 

the  case  of  irregularities  in  an  election  County,  lb.  677;  Dariington  v,  JackMQ 

and   no  election   whatever.     See  also  County,  lb.  688;  Foote  v.  Pike  Coimty, 

Carpenter    v.    I^throp,    51    Mo.    483.  76.688;  Menasha  r.  Hazard,  102  U.  & 

But  see  text,  §  909,  and  cases  cited  in  81 ;    Ottawa  v.  Portsmouth  First  Nat. 

the  next  note  to  the  present  section.  Bank,  105  U.  S.  342;  Toledo  Northern 

*  The  cases  in  which  Knox  County  Bank  v.  Porter  Tp.,    110  U.  S.  608; 

Com'rs   V.    Aspinwall    has   been   cited  Cary  v.  Ottawa,  8  Fed.  Rep.  199;  Third 

and  followed  or  applied,  are:    Bissell  Nat.  Bank  of  Syracuse  r.  Seneca  Falls. 

V.  Jefferson ville,  24  How.  287;  Woods  v.  15  Fed.  Rep.  783;  Xicolay  i?.  St.  Clair 

Lawrence  County,  1  Black  (U.S.),  386;  County,  3  Dillon  C.  C.   163;    Huide- 

Moran  v.  Miami  County,  2  Black,  722,  koper  v.  Buchanan  County,  lb.  175: 

724;  Mercer  County  v.  Hackett,  1  Wall.  Mygatt  v.  (ireen  Bay,  1  Biss.  C.C.292: 

83;  Gelpcke  v.  Dubuque,  lb.  175,  203;  Smith  v.  Clark  County,  54  Mo.  58,  81: 

Van    Hostrup   v.    Madison,    76.    291;  St.  Louis  v.  Shields,  62  Mo.  247;  WD- 

Meyer  v.  Muscatine,  lb.  384,  393;  Cin-  kinson  v.  Peru,  61   Ind.   1;    Black  r. 

cinnati  v.  Moi^an,  3  Wall.  275;  Rogers  Cohen,  52  Ga.  621;  Shorter  r.  Rome, 

r.     Burlington,     lb.     654;      Marshall  52Ga.  621;  Webb  r.  Heme  Bay  Com'rs. 

County  Sup.  v.  Schenck,  5  W^all.  (U.  S.)  L.  R.  5  Q.  B.  642;  In  re  Imperial  Land 

772;    Lexington   v.  Butler,     14   Wall.  Co.  of  Marseilles,  L.  R.   11    Eg.  478; 

(U.  S.)  282;   Grand  Chute  v.  Winegar,  Bai^ate  v.  Shortridge,  5  CI.  H.  L  C. 

15   Wall.   355;    Lynde  v.   Wiimebago  297;    and   a  certificate  of  the  proper 

County,  16  Wall.  6;   Kenicott  v.  JefTer-  officer  that  the  bonds  have  been  duly 

son  County,  76.  452 ;    St.  Joseph  Tp.  issued  and  the  signatures  are  gcnuioe. 

r.  Rogers,  76.  644 ;    Pendleton  County  and  that  the  same  have  been  duly  reg- 

V.  Amy,  13  Wall.  297 ;  Coloma  v.  Eaves,  istercd  in  his  office  according  to  lav, 

92  U.  S.  484;    Venice  v.  Murdock,  76.  cannot  be  contradicted  by  e\'idence  that 

494 ;    Moultrie  v.   Rockingham  T.   C.  there  was  actually  no  registration  in  hii 

Sav.  Bank,  76.  (531 ;    Marcy  v.  Oswego  office.    Rock  Creek  Tp.  v.  Strong,  96 

Tp.,  76.  637;    Humlwldt  Tp.  v.  Long,  U.  S.  271. 

76.  642 ;   Randolph  County  v.  Post,  93  The  foregoing  eases,  and  there  are 

U.  S.  502 ;  Callaway  County  v.  Foster,  others,   hold   the   general  propoaitioD 

76.     567;      Leavenworth     County    v.  that  a  bona  fide  holder  of  a  ncgotiabfe 

iiames,  94  V.  S.  70;    Douglas  County  municipal    bond    is    protected  by  » 

Com'rs   V.    Bolles,    76.    202;    Johnson  recital  therein  that  an  election  has  been 

County  Com'rs   v.   January,    76.   202*  duly  held  or  that  a  statute  haa  been 

Same   v.   Thayer,    76.    631;     Scotland  complied  \iith  or  that  any  act  has  been 

Coimty  V.  Thomas,  76.  682;  East  Lin-  done,  the  performance  of  which  iaeo- 

coln  V.  Davenport,  76.  801;  Cass  County  trusted  to  the  authorities  issuing  tbe 

1'.  Johnston,  95  U.  S.  300;  San  Antonio  bonds. 

V.   Mehaflfy,  96  U.   S.   312;    Same  v.  Estoppel  to  set  up  irr^eularitiea  in 

Barnes,    lb.  315;    Warren  County  v.  issue  of  bonds  by  reason  «  the  subie- 

Marcy,  97  U.  S.  96;    Macon  County  v.  ouent   payment  of  interest     Marriiai 

Shores.  76.  272;   Nauvoo  v.  Ritter,  76.  County  Sup.  v.  Schenck,  5  Wall  772; 

389;    Daviess  County  v.  Huidekoper,  compare  Mlarsh  v.  Fulton  Co.,  10  WaO. 

98  U.  S.  98;  Schuyler  County  v.  676;  Eminence  v.  Graaser's  Exrs.,  81 
Thomas,  76.  169;    Hackett  v.  Ottawa,  Ky.  52;    Aroma  v.  Auditor,  15  fed. 

99  U.  S.  86 :  Wevauwega  v.  Ayling,  76.  Rep.  843 ;  Oswego  First  Nat.  Bank  r. 
112;  Calhoun  County  Sup.  v.  Gal-  Walcott,  7  Fed.  Rep.  892;  Whiting*, 
braith,  76.  214;  Wilson  v.  Salamanca,  Potter,  2  Fed,  Rep.  517;  Parkenboig 
76.  499 ;  Orieans  v.  Piatt.  76.  676  (citing  v.  Brown,  106  U.  S.  487.  See  aboFMi- 
among  other  cases  Roval  British  Bank  mouth  Sav.  Bank  v.  Springfiekl,  4  F«L 
V.  Turciuand.  6  El.  &  Bl.  325);   Lyons  Rep.  276. 

V.  Munson,  99  U.  S.  684;    Anthony  v.  Estoppel  by  former  final  padgmaim 

Jasper  County.  101  V.  S.  693;  Roberts  demurrer.     Where,  in  an  action  «p« 

V.  Bolles,  76.  119;   Pompton  v.  Cooper  coupons  from  bonds  issued  in  aid  of  a 
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§  908  (523).  Author's  Statement  of  Rule.  —  Notwithstanding  the 
broad  lan{ftiage  in  some  of  the  opinions^  to  the  effect  that  where  under 
any  circumstances  the  power  exists  in  the  corporation  to  issue  negoti- 
able securities,  the  bona  fide  holder  has  the  right  to  presume  that  they 
were  duly  issued,  yet  when  the  facts  of  the  cases  in  which  such  lan- 
guage is  used  are  considered,  we  are  unable,  after  a  careful  review  of 
die  decisions  of  the  Supreme  Court,  to  say  that  they  lay  down  the 
doctrine  that  merely  by  recital  in  the  bonds  the  corporation  will, 
under  all  circumstances,  in  favor  of  an  innocent  holder,  be  estopped 
from  showing  that  in  point  of  fact  no  election  whatever  was  holden, 
or  that  any  other  condition  precedent  to  the  exercise  of  the  power 
has  not  been  complied  with.  If  upon  a  true  construction  of  the 
legislative  enactment  conferring  the  authority  the  corporation  or 
certain  oflBcers,  or  a  given  body  or  tribunal,  are  invested  with 
power  to  decide  whether  the  condition  precedent  has  been  complied 
with,  then  it  may  well  be  that  their  recital  of  their  determination 
of  a  matter  in  pais  which  they  are  authorized  to  decide  will,  in 
favor  of  the  bondholder  for  value,  bind  the  corporation.* 

railway,  a  final  judgment  in  favor  of  coupons  when  the  plaintiff  proposes  to 
the  municipality  was  entered  u]X)n  establish  as  a  fact  for  the  first  time  that 
plaintiff's  demurrer  to  its  answer  setting  the  clerk,  being  ill,  did  authorize  the 
up  facts  showing  that  the  bonds  were  bonds  to  be  signed  in  his  name  by  his 
never  executed  by  it,  the  plaintiff  was  brother,  wlio  was  also  his  deputy,  and 
held  to  be  estopped  to  deny  the  matters  that  they  were  signed  accoraingly. 
BO  determinecl  when  suing  the  same  The  petition  for  a  rehearing  was  over- 
municipality  upon  other  coupons  from  ruled,  and  no  further  opinion  was  filed, 
the  same  bonds  subsequently  maturing.  The  importance  and  difficulty  of  the 
Bissell  V.  Spring  Valley  Township,  124  question  seem  to  justify  this  further 
U.  S.  225;  compare  Cromwell  v.  Sac  statement  concerning  the  cause  which 
County,  96  U.  S.  51.  The  former  action  does  not  api)ear  in  the  reports.  The 
of  Bissell  on  other  coupons  of  the  same  extent  to  wliich  the  doctrine  of  estop- 
issue  of  bonds  is  reported  in  1 10  U.  S.  pel  is  seemingly  carried  in  this  case,  the 
162.  After  the  opinion  of  the  Supreme  author  suggests  with  deference,  goes 
Court  in  the  case  of  the  same  plaintiff  beyond  theline  of  the  principle  of  pre- 
(reported  124  U.  S.  25)  haid  been  vious  adjudications  in  the  same  court, 
printed,  and  during  the  term,  the  and  to  an  extent  which  deserves 
author,  having  been  employed  as  coun-  further  consideration  as  to  its  sound- 
sel  for  the  plaintiff,  filed  a  petition  and  ness.  Since  the  foregoing  was  written 
ara:ument  for  a  rehearing  oi  the  opinion  the  court  has  held  that  judgment  in 
holding  the  judgment  in  the  former  favor  of  the  plaintiff  on  certain  cou- 
action  to  be  an  estopp)el.  He  urged,  pons  against  the  municipality  does  not 
upon  an  examination  of  the  pleading  estop  tlie  municipality  in  a  subsequent 
in  the  first  record,  (a)  that  it  was  not  action  by  the  same  plaintiff  on  other 
adjudged  therein  that  the  bonds  were  coupons  of  the  same  oonds  from  mak- 
never  signed  by  the  proper  officer,  but  ing  a  defence  which  was  not  made  or 
that  it  was  ord^  adjudged  that  if  the  adjudicated  in  the  first  action.  Nesbit 
bonds  were  roistered  and  purchased  v.  Riverside  Ind.  Dist.,  144  U.  S.  610. 
bjy  the  plaintiff,  as  alleged  in  his  p)eti-  Estoppel  by  retaining  proo^ds  of 
tion,  this  is  in  law  no  answer  to  the  plea  bonds.  Pendleton  County  v.  Amy,  13 
that  the  clerk  did  not  sign  the  bonds  or  Wall.  297.  Post,  J  950. 
authorize  any  one  else  to  sign  them  for  *  The  lani^iage  in  this  section  stands 
him;  (6)  that  the  adjudication  in  the  as  in  a  previous  edition;  but  it  must 
first  suit  is  no  bar  to  a  suit  upon  other  now   be    regarded    as   authoritatively 
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§  909  (524).  Qualification  of  Last  Section  by  the  Supreme  Oonrt.  — 
"This,"  says  Mr.  Justice  Strong,  in  Coloma  v.  Elaves,'  referring  to 
the  language  of  the  author  in  the  kst  preceding  section,  "is  a  very 
cautious  statement  of  the  doctrine"  of  the  Supreme  Court.  And 
he  adds:  "It  may  be  re-stated  in  a  slightly  diflFerent  form.  Where 
legislative  authority  has  been  given  to  a  municipality,  or  to  its 
;.  officers,  to  subscribe  for  the  stock  of  a  railroad  company,  and  to 
issue  municipal  bonds  in  payment,  but  only  on  some  precedent 
condition,  such  as  a  popular  vote  favoring  the  subscription,  and 
where  it  may  be  gathered  from  the  legislative  enactment  that  the 
officers  of  the  municipality  were  invested  with  power  to  decide 
whether  the  condition  precedent  has  been  complied  with,  their 
recital  that  it  has  been,  made  in  the  bonds  issued  by  them  and 
held  by  a  bona  fide  purchaser,  is  conclusive  of  the  fact  and  binding 
upon  the  municipality,  for  the  recital  is  itself  a  decision  of  the  fact 
by  the  appointed  tribunal."^  In  Bissell  v,  JeflFersonville,  it  ap- 
peared that  the  common  council  of  the  city  were  authorized  by 
the  legislature  to  subscribe  for  stock  in  a  railroad  company,  and 
to  issue  bonds  for  the  subscription,  on  the  petition  of  three-fotarths 
of  the  legal  voters  of  the  city.  The  council  adopted  a  resolution  to 
subscribe,  reciting  in  the  preamble  that  more  than  three-fourths 
of  the  legal  voters  had  petitioned  for  it,  and  authorized  the  mayor 
and  city  clerk  to  sign  and  deliver  bonds  for  the  sum  subscribed. 
The  bonds  recited  that  they  were  issued  by  authority  of  the  common 
council,  and  that  three-fourths  of  the  legal  voters  had  petitioned 
for  the  same,  as  required  by  the  charter.    In  a  suit  subsequently 

qualified  by  the  judgment  of  the  Su-  Savings  Bank  v.  Franklin  County,  128 

preme  Court  of  the  United  States,  re-  U.  S.  526,  543. 
ferred  to  in   §   909.     See  Oregon  v.        »  Coloma  v.  Eaves,  92  U.  S.  484. 
Jennings,    119   U.    S.    74,    where   Mr.        '  The  proposition  here  statCMi  has 

Justice  Blotch  ford  said:    ''The  super-  been  re-asserted  and  applied  in  subee- 

visor  and   town   clerk  .  .  .  were   the  quent  cases.    Anderson  County  v.  B«U, 

persons  entrusted   with   the   duty   of  1 13  U.  S.  227 ;   Dixon  County  v.  Field, 

deciding,    before    issuing    the    bonds,  lllU.  S.  83;  Northern  Hank  of  Toledo 

whether  the  conditions  determined  at  v.  Porter  Tp.,  110  U.  S.  608;  BuchsjoaD 

the   election   existed.      If   they    have  v.  Litchfield,  102  U.  S.  278;    L^oe  v. 

certified  to  that  effect  in  the  bonds,  the  Embden,  72  Me.  354 ;  Anderson  Co.  v. 

town   is  estopped  from  asserting,  as  Houston  &  G.  N.  R.  R.  Co.,  52  Tex. 

against  a  bona  fujle  holder,  that  the  228;    Carrier  v.  Shawan^unk,  10  Fed. 

conditions  prescribed  by  the  popular  Rep.  220 ;  Hopper  v.  Covmgton,  8  Fed. 

vote   were   not   complied   with."     In  Rep.  777;   Irwin  v.  Town  of  Ontario,  3 

this  case  the  terms  of  the  vote  were  Fed.  Rep.  49;   Phelps  v.  Lewiston.  15 

that  the  bonds  should  not  be  issued  Blatchf.   131.     On  the  other  hand,  a 

and  the  vote  should  be  void  unless  the  recital  of  facts  which  the  officers  had 

road  should  be  completed  by  a  specified  no  authority  to  determine,  or  a  recital 

day,  and  the  bonds  specially  recited  of  matters  of  law,  will  not  estop  the  mu- 

that  it  was  so  completed,  though  the  nicipal  corporation.     Dixon  County  v. 

fact  was  otherwise.     Oregon  v.   Jen-  Field,  111  U.  S.  83.    See  this  caae,  poll, 

nings    was    distinguished    in    German  §  922. 
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brought  by  an  innocent  holder  for  value,  to  recover  the  amount  of 
unpaid  coupons  for  interest,  it  was  held  inadmissible  for  the  de- 
fendants to  show  that  three-fourths  of  the  legal  voters  of  the  city 
had  not  signed  the  petition  for  the  stock  subscription.  A  similar 
ruling  was  made  in  Van  Hostrup  v.  Madison  City,  and  in  Mercer 
County  V.  Hackett.  Thp  same  principle  has  recently  been  asserted  in 
this  court,  after  very  grave  consideration,  and  it  must  be  considered 
Eis  settled.  In  St.  Joseph  To^Tiship  v.  Rogers,  it  is  stated  thus : 
Tower  to  issue  bonds  to  aid  in  the  construction  of  a  railroad  is 
frequently  conferred  upon  a  municipality  in  a  special  manner,  or 
subject  to  certain  regulations,  conditions,  or  qualifications;  but 
if  it  appears  by  their  recitals  that  the  bonds  were  issued  in  con- 
formity with  such  regulations  and  pursuant  to  such  conditions 
Etnd  qualifications,  proof  that  any  or  all  these  recitals  were  incorrect 
will  not  constitute  a  defence  for  the  corporation  in  a  suit  on  the 
bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the 
municipal  oflScers  who  executed  the  bonds  to  decide  whether  or  not 
there  had  been  an  antecedent  compliance  with  the  regulation,  con- 
lition,  or  qualification  which  it  is  alleged  was  not  fulfilled.'  There 
is  nothing  in  the  case  of  Marsh  v,  Fulton  County  at  all  inconsistent 
with  the  rule  thus  asserted.  In  that  case  there  were  no  recitals  in 
the  bonds,  and  there  was  no  decision  that  the  conditions  precedent 
to  a  subscription,  or  to  the  gift  of  authority  to  subscribe,  had  been 
performed.  The  question  was,  therefore,  open.  What  we  have 
laid  disposes  of  the  present  case  without  the  necessity  of  particular 
:K>nsideration  of  the  matters  urged  in  the  argument  of  the  defendant 
below.  It  was  inadmissible  to  show  what  was  attempted  to  be 
shown ;  and  even  if  it  had  been  admissible,  the  effort  to  assimilate 
the  case  to  Marsh  v.  Fulton  County  would  fail.  There  the  sub- 
scription was  for  the  stock  of  a  different  corporation  from  that  for 
which  the  people  had  voted."  ^ 

*  Town  of  Coloma  v.  Eaves,  92  U.  S.  in  accordance  wiih  the  vole  of  the  eUctore 
184.  In  this  case,  legislative  authority  of  said  Unvnship  of  Coloma^  at  a  regular 
wha  given  to  the  town  to  make  the  sul>-  decHon  held  July  28,  1869,  in  accords 
icripUon  and  issue  the  bonds  on  the  once  toith  said  law." 
previous  sanction  of  a  popular  vote,  to  The  scope  and  effect  of  the  doctrine 
be  ascertained,  as  the  court  construed  of  the  court  are  shown  by  the  brief  sep- 
the  enactment,  by  the  officers  of  the  arate  opinion  in  the  case,  given  by  Mr. 
town,  who  were  empowered  to  execute  Justice  Bradley,  who  says: 
the  bonds.  The  bonds  were  executed  ''I  dissent  from  the  opinion  of  the 
in  due  form  by  the  proper  officers,  and  court  in  this  case,  so  far  as  it  may  be 
duly  rejnstered  with  the  auditor  of  construed  to  reaffirm  the  first  point  as- 
State.  They  contained  the  reciUd  that  serted  in  the  case  of  Knox  County  v. 
they  "are  issued  under  and  by  virtue  of  Aspinwall,  21  How.  (U.  S.)  539,  to  wit, 
Ihe  act  incorporating  the  railroad  cortv-  that  the  mere  execution  of  a  bond  by 
pony"  approved  March  24,  1869,  "and  offioere  chai^ged  with  the  duty  of  asoer- 
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§  910  (525).    Estoppel  by  Recital;  Failure  to  give  Notice  of  Election, 
or  Notice  for  the  Required  Time.  —  As  showing  the  application  and 

taining  whether  a  condition  precedent  complied  with,  and  it  was  said  the  pur- 
has  been  performed  is  conclusive  proof  chaser  was  not  boimd  to  look  farther 
of  its  performance.     If,  when  the  law  for  evidence  of  such  compliance,  though 
requires  a  vote   of  taxpayers  before  the  recital  did  not  affirm  it.    This  po- 
bonds  can  be  issued,  the  supervisor  of  sition  was,  supported  by  reference  to 
a  townsliip,  or  the  judge  of  probate  of  The  Roval  British  Bank  v.  Turc^^uand, 
a  county,  or  other  officer  or  magistrate,  6  Ellis  &  Blackburn,  327,  a  case  m  the 
is  the  officer  designated  to  ascertain   Exchequer  Chamber  which  fuUy  bob- 
whether  such  vote  nas  been  given,  and  tains  it,  and  the  decision  in  which  was 
is  abo  the  proper  officer  to  execute  and  concurred  in  by  all  the  judges.    This 
who  does  execute  the  bonds;    and  if  position  taken  in  Knox  County  v.  Ab- 
the  bonds  themselves  contain  a  state-  pin  wall,  21  How.  (U.  S.)  539,  has  been 
ment  or  recital  that  such  vote  has  been  more  than  once  reaffirmed  in  this  court, 
given,  then  the  bona  fide  purchaser  of   It  was  in  Moran  v.  Miami  County,  2 
the  bonds  need  go  back  no  further.    He  Black  (U.S.),  722;  in  Mercer  County 
has  a  right  to  rely  on  the  statement  as  v.  Hackett,  1  Wall.  (U.  S.)  83;  in  Mar- 
a  determination  of  the  question.    But  shall  County  Supervisors  v.  Schenck, 
a  mere  execution  and  issue  of  the  bonds  5  Wall.   (U.  S.)   772;    and  in  Meyef 
without  such  recital  is  not,  in  my  judg-  v.  Muscatine,  1  Wall.  (U.  S.)  384.   It 
ment,  conclusive.     It  may  be  prima  has  never  been  overruled,  and  wbat- 
facie  sufficient;   but  the  contrary  may  ever  doubts  may  have  been  suggested 
be  shown.    This  seems  to  me  to  oe  the  respecting  its  correctness  to  t%  full 
true  distinction  to  be  taken  on  this  sub-  extent  to  wliich  it  has  sometimes  been 
ject,  and  I  do  not  think  that  the  con-  announced,  there  should  be  no  doubt 
trary  has  ever  been  decided  by  this  of  the  entire  correctness  of  the  other 
court.    There  have  been  various  dicta  rule  asserted  in  Knox  County  v.  AspiD- 
to  the  contrary,  but  the  cases,  when  wall,  21  How.  (U.  S.)  539.    That,  we 
carefully  examined,  will  be  found  to  think,  has  been  so  firmly  seated  in  rei- 
have  had  all  the  prerequisites  neces-  son  and  authority  that  it  cannot  be 
sary  to  sustain  the  bonds,  according  shaken." 

to  my  view  of  the  case.  This  view  was  In  further  explanation  we  may  add 
distinctly  announced  by  this  court  in  that  the  recital  in  Knox  County  v.  h- 
thecaseofLyndev.  The  County  of  Win-  pinwall,  21  How.  (U.  S.)  539,  WM  in 
nebago,  16  Wall.  6.  In  the  case  now  these  words:  "This  bond  is  iwuedin 
under  consideration,  there  is  a  sufficient  part  payment  of  a  subscription  of 
recital  in  the  bond  to  show  that  the  $200,000,  by  the  said  Knox  Coun^,  to 
proper  election  was  held  and  the  proper  the  capital  stock,  Ac.  by  order  of  the 
vote  given ;  and  tlie  bond  was  executed  board  of  commissioners,  in  punuafit* 
by  the  officers  whose  duty  it  was  to  as-  of  the  third  section  of  the  act,  Ac.,  «?• 
certain  these  facts.  On  this  ground,  proved  January  15,  1849."  The  act 
and  this  alone,  I  concur  in  the  judgment  required  the  previous  sanction  of  * 
of  the  court."  majority  of  the  qualified  voters  of  th* 

In  the  same  case  Mr.  Justice  Strong,  county,  and  the  aefence  was  failure  to 
in  the  main  opinion,  after  resting  the  comp^  with  the  statute  in  respect  to 
judgment  on  the  principle  stated  in  the  the  notices  for  the  election,  ^d  tb<^ 
text  (§  909),  makes  this  reference  to  proposition  which  has  been  doubtod 
the  case  of  Knox  County  v.  Aspinwall :   elsewhere,  and  from  which  Mr.  Justice 

"  Indeed,  some  of  our  decisions  have  Bradlej^  dissents,  is  contained  in  the 
gone  farther.  In  the  leading  case  of  following  sentence,  extracted  from  the 
Knox  Coimty  v.  Aspinwall,  21  How.  opinion  of  Mr.  Justice  Ndaon  in  that 
(U.  S.)539,  the  decision  was  rested  upon  case,  who,  after  quoting  the  foreffoijj 
two  grounds.  One  of  them  was  tnat  recital  in  the  bond  (which,  it  will  b* 
the  mere  issue  of  the  bonds,  containing  seen,  does  not  exprestiy  state  that  tbci« 
a  recital  that  they  were  issued  under  was  an  election),  says:  "Thepurcha«? 
and  in  pursuance  of  the  legislative  act,  was  not  bound  to  look  further  for  ev|- 
was  a  sufficient  basis  for  an  assumption  dence  of  a  compliance  with  the  cod(v* 
by  the  purchaser  tliat  the  conditions  tions  to  the  grant  of  the  power."  'J 
on  which  the  county  (in  that  case)  was  Moran  v.  Miami  County,  2  Bl^* 
authorized   to   issue   them   had   been  (U.  S.),  722,  732,  the  court  say:  "^^ 


§910  bonds:  estoppel  by  recitals  1425 

effect  of  the  doctrine  stated  in  the  preceding  sections  as  to  compli- 
ance with  conditions  precedent,  —  particularly  in  respect  of  the 
very  common  one  of  a  previous  election,  or  the  assent  of  a  given 
proportion  of  the  taxpayers,  —  a  brief  reference  may  be  made 
to  some  of  the  leading  decisions  of  the  Supreme  Court,  in  which 
it  is  evident  that  the  whole  subject  underwent  thorough  considera- 
tion. In  Humboldt  Township  v.  Long,  bonds  issued  under  legis- 
lative authority,  requiring  a  popular  vote  at  an  election  of  which 
thirty  days'  notice  was  to  be  given,  and  which  contained  a  recital 
(made  by  the  officers  having  the  power,  as  construed,  to  determine 
whether  the  conditions  of  fact  had  been  complied  with,  and  to 
issue  the  bonds)  to  the  effect  that  they  were  "issued  in  pursuance 
of  and  in  accordance  with  the  act  of  the  legislature,"  stating  it,  were 
held  not  to  be  invalid  in  the  hands  of  a  holder  for  value,  before  due, 
without  notice,  because  the  election  was  held  within  less  than  thirty 
days  after  the  date  of  the  order  providing  for  it.*  The  principle 
adopted,  and  the  reasoning  of  the  court  by  which  it  is  sustained, 

think  and  adjudge  that  the  recitals  in  in  payment  of  a  municipal  subscription 

the  bonds  are  conclusive  [of  compli-  to  the  stock  of  a  railroad  company. 

anoe   with   the   precedent   condition],  It   did   not   itself   confer  the   power, 

constituting  an  estoppel  in  pais  upon  Whether  that  step  had  been  taken  or 

the  defendants  in  tliis  suit.''     Other  not,  and  whether  the  election  had  been 

cases  to  the  same  effect  in  the  Supreme  regularly    conducted,    with    sufficient 

Court  will  be  adverted  to  as  we  pro-  notice,  and  whether  the  requisite  ma- 

oeed.     In  Marcy  v.  Oswego  Township,  jority  of  votes  had  been  cast  in  favor 

92  U.  S.  637,  the  doctrine  as  contained  of  a  subscription,  and  consequent  bond 

in  the  text  (§  909)  was  reasserted  al-  issue,   were  questions  whicn  the  law 

moDt  in  the  same  languiige.  submitted  to  the  board  of  county  com- 

*  Humboldt  Townsliip  v.  Long,  92  missioners,  and  which  it  was  necessary 

U.  8.  642.     The  court  thus  state  the  for  them  to  answer  before  they  could 

grounds  of  its  decision :  "The  board  of  act.     In  the  present  case  the  board 

county  commissioners,  who  caused  the  passed  upon  them  and  issued  the  bonds, 

bonds  to  be  issued,  were  constituted  asserting  by  the  recitals  that  tliey  were 

the  authority  to  determine  whether  the  issued  'm  pursuance  of  and  in  accord- 

con*iitions  oi  fact,  made  by  the  statute  ance  with  the  act  of  the  legislature.' 

precedent  to  the  exercise  of  the  author-  Thus  the   plaintiff   below  took  them, 

ity  eranted  to  execute  and  issue  the  without  knowledge  of  anv  irregulari- 

bonaisy  had  been  performed,  and  their  ties  in  the  process  tlirough  which  the 

recital  in  the  bonds  issued  by  them  is  legislative  authority  was  exercised,  and 

conclusive  in  a  suit  against  the  town-  reljring  upon  the  assurance  given  by 

ship  brought  by  a  bona  fide  holder."  the  board  that  the  bonds  £m1  been 

(So  held  also  in  Marcy  v.  Township  of  issued  in  accordance  with  the  law.    In 

Oswego,  92  U.  8.  637.)    "In  so  ruling  his  hands,   therefore,    they  are   valid 

WB  but  decided  what  had  often  before  instruments."    See  Town  of  Ellmwood 

been  decided,  and  what  ought  to  be  ».  Marcy,  92  U.  S.  289;    St.  Joseph 

regarded  as  a  fixed  rule.     Appljring  it  Township  v.    Rogers,    16   Wall.    644; 

to  the  solution  of  the  question  now  be-  Anderson  County  v.  Beal,   113  U.  S. 

fore  us,  it  is  plain  that  the  bonds  are  227;  Lincoln  v.  Cambria  Iron  Co.,  103 

not  invalid  because  all  the  notice  of  the  U.  8.  412;    American  L.   Ins.  Co.  v. 

popular  election  was  not  given  which  Bruce,  105  U.  S.  328,  distinguished  in 

the  legislative  act  directed.     The  elec-  later  case   of  German   Sav.   Bank  v. 

tion  was  a  step  in  the  process  of  execu-  Franklin  County,  128  U.  8.  526,  541; 

tion  of  the  power  granted  to  issue  bonds  ante^  §  901,  note. 
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lead,  it  would  seem,  logically  to  the  conclusion   (although  there 
is,  perhaps,  no  case  in  the  Supreme  Court  where  the  fads  required 
a  direct  decision  of  the  point)  that,  where  the  power  to  issue  the 
bonds  is  given  upon  the  condition  of  a  previous  vote  in  favor  of 
the  proposition,  the  public  or  municipal  officers  can,  where  no  voU 
whatever  has  been  taken,  or  the  proposition  has  been  voted  dovm, 
bind  the  county  or  municipality  by  the  false  recitals  in  such  un- 
authorized bonds,  provided  they  are  issued  by  the  officers  entrusted 
by  the  statute  with  the  power,  and  the  bonds  are  in  the  hands  of 
bona  fide  holders  for  value.     Under  this  doctrine,  limitations  upon 
the  exercise  of  the  power,  intended  to  prevent  fraud,  and  to  secure 
a  compliance  with  the  conditions  upon  which  the  bonds  are  author- 
ized, are  of  little  practical  value,  unless  the  citizens  are  vigilant  and 
invoke  the  protection  of  the  courts  before  the  issue  and  sale  of  the 
bonds,  and  hence  will  frequently  prove  illusory  or  ineffectual.   So, 
in  Coloma  v.  Eaves,  supra,^  —  a  case  from  Illinois,  —  where  the 
local  officers  of  the  town  were  empowered  by  the  statute  to  issue 
bonds,  provided  a  majority  of  the  voters  of  the  town  voted  for  the 
subscription,  —  which  fact,  the  statute  provided,  shall  appear  by  the 
statement  of  the  town-clerk,  filed  with  the  county  clerk,  showing  the 
vote  given,  the  amount  voted,  and  the  rate  of  interest ;  it  was  held,  in 
favor  of  a  bona  fide  owner  of  the  bonds  issued  containing  a  recital  of 
an  election,  that  such  an  owner  need  not  look  beyond  the  recitab 
made  in  the  bonds  by  the  local  officers  authorized  to  issue  them  for 
evidence  of  the  existence  of  the  facts  in  pais  thus  recited,  the  decision 
and  declaration  of  that  decision  in  the  bonds  being  conclusive  upon 
the  town.    The  court  said :  "  After  all,  this  is  not  an  open  question,  as 
between  a  bona  fide  holder  of  the  bonds  and  the  township,  whether  aD 
the  prerequisites  to  their  issue  have  been  complied  with.    Apart  from 
and  beyond  the  reasonable  presumption  that  the  officers  of  the  law, 
the  township  officers,  discharged  their  duty,  the  matter  has  passed 
into  judgment.     The  persons  appointed   to  decide  whether  the 
necessary  prerequisites  to  their  issue  had  been  completed  have  de- 
cided and  certified   their  decision.    They  have  declared  the  con- 
tingency to  have  happened  on  the  occurrence  of  which  the  authority 
to  issue  the  bonds  was  complete.    Their  recitals  are  such  a  decision, 
and  beyond  those  a  bona  fide  purchaser  is  not  bound  to  look  fen 
evidence  of  the  existence  of  things  in  pais.    He  is  bound  to  know  the 
law  conferring  upon  the  municipality  power  to  give  the  bonds  on  the 

'  92  U.  S.  484 ;  followed  in  Pana  v.  Franklm  CSounty,  128  U.  &  52a  See 
Bowler,  107  U.  S.  529;  last  case  dm-  Rouede  v.  Jersey  Qty,  18  Fed  Rep- 
tinguished  in  German  Sav.   Bank  v.  719. 
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happening  of  a  contingency,  but  whether  that  has  happened  or  not 
is  a  question  of  fact,  the  decision  of  which  is  by  the  law  confided 
to  others,  to  those  most  competent  to  decide  it,  and  which  the  pur- 
chaser is,  in  general,  in  no  condition  to  decide  for  himself."  The 
Supreme  Court,  while  asserting  its  adherence  to  the  previous  deci- 
sions on  this  subject,  has  declared  its  unwillingness  to  enlarge  or 
extend  them.^ 

§  911  (526).  OondiUon  Precedent;  Onus  Probandi;  Estoppel  by 
Recital.  —  In  another  important  case  it  appeared  that  legislative 
authority  was  given  to  certain  oflScers  of  a  town  to  borrow  money  to 
aid  the  building  of  a  railway,  and  to  issue  bonds  therefor,  fro- 
vided  the  written  assent  of  two-thirds  of  the  resident  taxpayers  should 
be  previously  obtained  by  said  town  officers,  and  filed  in  the  county 
clerk's  office,  with  an  affidavit  of  such  officers  verifying  such  assent. 
A  list  of  assenting  taxpayers  was  filed  in  the  clerk's  office,  and  also 
the  required  affidavit;  bonds  were  issued,  and  were  in  the  hands  of  a 

^  Recitals  by  officers  invested  with  effect  of  the  constitutional  provision  in 
authority  to  determine  whether  pre-  such  case,  see  infra,  §§  922,  923,  924; 
cedent  conditions  have  been  performed,  Gunnison  Ck)unty  v.  RolUns,  173  U.  S. 
that  the  bonds  have  been  issued  **in  255,  and  previous  cases  there  cited. 
pursuance  of"  or  "tn  canformitywith"  A  recital  that  bonds  were  issued  "in 
or  ** by  virtue  of,**  or  **by  auOiorUyof"  pursuance  of  law"  was  held  not  to 
the  statute,  have  been  held,  in  favor  of  estop  the  town  from  showing  that  it 
bona  fide  purchasers  for  value,  to  import  did  not  have  a  population  lai^e  enough 
full  compliance  with  the  statute,  and  to  be  within  the  terms  of  a  certain  act, 
to  preclude  inauiry  as  to  whether  the  it  not  appearing  tliat  the  officers  issuing 
precedent  conoitions  have  been  per-  the  bonds  were  rec^uired  by  law  to  as- 
formed  before  the  bonds  were  issued,  certain  the  population.  Kelly  v.  Town 
^'But  in  all  such  cases,  as  a  careful  ex-  of  Milan,  21  Fed.  Rep.  842;  but  com- 
amination  will  show,  the  recitals  fairly  pare  with  School  District  v.  Stone, 
imported  a  compliance,  in  all  substan-  supra.  Where  bonds  are  issued  under 
tial  respects,  with  the  statute  giving  proper  authority,  with  recitals  showing 
authority  to  issue  the  bonds.  We  are  that  they  conformed  to  the  require- 
unwilling  to  enlarge  qr  extend  the  rule,  ments  of  the  statutes  authorizing  their 
now  established  by  numerous  deci-  issue,  and  that  the  city  was  liable  for 
Bions."  Mr.  Justice  Harlan,  Steam-  them,  the  city  is  estopped  as  against  an 
boat  Rock,  &c.  School  District  v.  Stone,  innocent  holder  for  value  from  show- 
106  U.  S.  183.  See  also  Moulton  v.  ing  that  it  had  imposed  conditions 
Evansville,  25  Fed.  Rep.  382.  A  re-  upon  its  liability,  even  when  the  stat- 
cital  that  bonds  are  issued  ** under"  the  ute  provided  for  conditions,  and  that 
provisions  of  a  certain  statute  simply  the  bonds  should  not  be  binding 
asserts  that  they  are  subject  to  or  con-  until  the  conditions  were  performed, 
trolled  by  the  statute,  and  [)uts  a  pur-  American  L.  Ins.  Co.  v.  Bruce,  105 
chaser  upon  notice  to  acquaint  himself  U.  S.  328.  But  this  case,  on  the  ^n^und 
with  its  provisions  and  limitations.  In  that  its  recital  of  compliance  with  the 
this  case  the  municipality  was  held  not  statute  was  specific,  and  on  the  further 
to  be  estopped  from  showin^z:  that  the  ground  that  the  bonds  were  issued  prior 
bonds  were  void  for  conflictini^  with  a  to  the  decision  of  the  Supreme  Court 
constitutional  provision  limiting  mu-  of  the  State  adversely  construing  the 
nidpol  indebtedness,  which  was  also  statute,  was  distinguished  in  German 
contained  in  the  statute.  Bates  v.  Sav.  Bank  v.  Franklin  County,  128 
Riverside  Independent  School  District,  U.  S.  526,  541. 
2S  Fed.    Rep.    192.     Quceref    As  to 
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holder  for  value :  on  the  trial  the  question  arose  whether  the  plain- 
tiff must  prove  the  signatures  to  the  assent  to  be  genuine,  and  it 
was  held  by  the  Supreme  Court  of  the  United  States,  denying 
Starin  v,  Genoa,  and  Gould  v.  Sterling,  cited  in  the  note,  that  no 
such  071US  rested  on  him ;  that  the  town  officers  were  created  a  tri- 
bunal to  determine  whether  two-thirds  of  the  resident  taxpayers 
had  assented,  and  that  on  their  decision  the  purchaser  might  rely, 
without  looking  further;  and  that  the  town  was  concluded,  in  favor 
of  an  innocent  holder,  from  denying  that  the  conditions  precedent 
had  been  performed/ 

*  Venice  v.  Murdock,  92  U.  S.  494;  to  the  town  to  determine  by  the  action 
Rock  Creek  Tp.  v.  Strong,  96  U.  S.  271 ;  of  two-thirds  of  the  resident  taxables 
Mobile  Sav.  Bank  v.  Oktibbeha  Co.  whether  the  supervisors  and  commis- 
Sup.,  24  Fed.  Rep.  110;  McCall  v.  sioners  might  act  under  the  power.  In 
Hancock,  10  Fed.  Rep.  8;  Montclair  Gould  v.  Sterling,  23  N.  Y.  439,  the  leg- 
V.  Ramsdell,  107  U.  S.  147  (deciding  islative  act  required  no  affidavit  to  be 
also  that  a  holder  of  bonds  is  presumed  filed  with  a  statement  of  the  assenting 
to  have  acquired  them  for  value  and  in  taxpayers,  and  in  Starin  v.  Genoa  the 
good  faith;  and  that  when  in  a  suit  affida\nt  filed  was  regarded  as  merely 
upon  them  it  is  necessary  for  him  to  verifying  tliat  the  persons  whose  names 
show  tliat  value  was  paid,  lus  title  will  appeared  on  the  assents  comprised  two- 
be  sustained  if  he  proves  that  any  pre-  tlurds  of  all  the  resident  taxpayers, 
vious  holder  paid  value).  In  People  v.  But  it  is  obvious  that  if  no  more  thui 
Mead,  36  N.  Y.  224,  the  decision  in  tliis  was  meant  by  the  required  affida- 
Starin  v.  Genoa  and  Gould  v.  Sterling,  vit,  it  was  wholly  useless,  for  the  asses^- 
23  N.  Y.  439,  referred  to  in  the  text,  ment  rolls  of  the  township  would  have 
was  adhered  to  bv  the  Court  of  Appeals  shown  as  much."  The  case,  Venice  v. 
of  New  York,  although  the  court  ad-  Murdock,  is  so  important  in  overtuni- 
mitted  it  was  contrary  to  the  decisions  ing,  so  far  as  the  Federal  courts  are 
of  the  Supreme  Court  of  the  United  concerned,  the  judgment  of  the  Court 
States  as  to  the  evidence  of  the  assent  of  Appeals  of  i^ew  Yorky  and  as  re- 
of  the  taxpayers.  In  Venice  v.  Mur-  spects  the  proposition  it  establishes, 
(lock,  mvray  Mr.  Justice  Strong,  speak-  that  we  reproduce  the  additional  rea- 
ing  of  Starin  v,  Genoa  and  Goiud  v.  sons  given  by  the  Supreme  Court  in 
Sterling,  says:  "These  decisions  are  support  of  its  judgment.  "It  is  very 
in  coifiict  with  the  rulings  of  this  obvious,"  says  Strong,  J.,  "that  if  the 
court  in  Bissell  v.  Jefifersonville,  24  act  of  the  legislature  which  authorised 
How.  287 ;  Knox  County  v.  Aspinwall,  an  issue  of  bonds  in  aid  of  the  constnic- 
21  How.  539;  Mercer  County  v.  Hack-  tion  of  the  railroad  on  the  written  as- 
ett,  1  Wall.  (U.  S.)  83,  and  other  cases  sent  of  two-thirds  of  the  resident  tax- 
which  we  have  cited.  They  are  in  con-  payers  of  the  toi^Ti,  intended  that  the 
flict  also  with  decisions  in  other  State  nolder  of  the  bonds  should  be  under 
courts.  Society  for  Savings  v.  New  obligation  to  prove  by  parol  evidence 
London,  29  Conn.  174;  Evansville,  that  each  case  of  the  two  hundred  and 
I.  &  C.  S.  L.  R.  Co.  V.  Evansville,  15  fifty-nine  names  si^^  to  the  written 
Ind.  395;  Knox  County  Com'rs  v.  assent  was  a  genmne  signature  of  the 
Nichols,  14  Ohio  St.  260.  We  have  person  who  bore  the  name,  the  pnrf- 
carefully  considered  the  reasons  given  fered  aid  to  the  railroad  companv  was 
for  the  judgments  in  the  New  York  a  delusion.  No  sane  person  would  have 
cases,  \\ithout  being  convinced  by  bought  a  bond  with  such  an  obligation 
them.  They  ignore  the  paramount  restmg  upon  him  whenever  he  calkd  for 
purpose  for  whicli  the  bonus  were  au-  payment  of  principal  or  interest.  If 
thorized  by  the  legislature,  and  they  such  was  the  duty  of  the  holder,  it  ww^ 
treat  the  written  assent  of  the  taxables  always  his  duty.  It  could  not  be  per— 
as  the  authority  to  the  township  offi-  formed  once  for  all.  The  bonds  re- 
cers,  when,  in  fact,  the  power  was  given  tained  in  the  hands  of  the  company 
by  the  legislature,  and  it  was  only  left  would  have  been  no  help  in  the  con- 
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§  912  (527).  Estoppel  by  Recital  to  set  up  Defence  of  an  Over-issae 
contrary  to  the  Enabling  Act.  —  Among  the  limitations,  or  at- 
tempted limitations,  upon  the  exercise  of  the  power  to  issue  bonds, 
one  not  infrequently  provided  is  that  the  amount  voted  or  issved  shuU 
not  exceed  vl  specified  proportion  of  the  taxable  property  of  the  muni- 
cipality, or  such  a  sum  as  will  require  a  greater  levy  of  taxes  than  a 
specified  rate  on  the  taxable  property  to  pay  the  annual  interest  on 
the  bonds.  The  effect  of  a  disregard  of  a  statutory  limitation  of  this 
character  by  the  officers  entrusted  by  the  statute  with  the  exercise 
of  the  power  came,  for  the  first  time,  before  the  Supreme  Court  in 
1875y  in  a  case  arising  under  the  legislation  of  Kansas.^ 

stniction  of  the  road.  It  was  only  be-  *  Marcy  v.  Township  of  Oswego,  92 
cause  they  could  be  sold  that  they  U.  S.  637.  The  legislative  pro\nsion  is 
were  valuable.  Only  thus  could  they  essential  to  an  accurate  understanding 
be  applied  to  the  construction.  Yet  of  the  opinion  and  judj^ent  of  the 
it  is  not  to  be  doubted  the  lei^lature  court.  The  act  of  the  legislature,  under 
had  in  view  and  intended  to  give  sub-  which  the  bonds  purported  to  liave 
stantial  aid  to  the  railroad  company,  been  issued,  was  passed  February  25, 
if  a  sufficient  number  of  the  taxpayers  1870.  Laws  of  ICansas,  1870,  p.  189. 
assented.  They  must  liave  contem-  The  first  section  enacted  tliat  whenever 
plated  that  the  bonds  would  be  offered  fifty  of  the  qualified  voters,  being  free- 
tor  sale,  and  it  is  not  to  be  believed  holders,  of  any  municii)al  township  in 
they  intended  to  impose  such  a  clog  any  county,  should  petition  the  board 
upon  their  salableness  as  would  rest  of  county  commissioners  of  sucli  county 
upon  it  if  every  person  proposing  to  to  submit  to  the  qualified  voters  of  the 
purchase  was  required  to  inquire  of  township  a  proposition  to  take  stock  in 
each  one  whose  name  a{)peareu  to  the  the  name  of  such  township,  in  any  rail- 
assent  whether  he  had  in  fact  signed  road  proposed  to  be  constructed  into 
it."  In  later  cases  the  Court  of  Ap-  or  througn  the  township,  designating  in 
peals  adheres  to  its  position.  Cagwin  the  petition,  among  other  things,  the 
V.  Town  of  Hancock,  84  N.  Y.  532;  amount  of  stock  proposed  to  be  taken. 
Town  of  Lyons  v.  Chamberlain,  89  it  should  be  the  duty  of  the  board  to 
N.  Y.  587;  Craig  v.  Town  of  Andes,  cause  an  election  to  be  held  in  the 
93  N.  Y.  405;  infra,  §  953,  note,  township  to  determine  whether  such 
See  Citizens  Sav.  Bank  v.  Green-  subscription  should  be  made;  provided 
bui]^h,  173  N.  Y.  215,  and  course  of  that  the  amount  of  bonds  voted  by  any 
decision  in  the  courts  of  New  York,  townsliip  should  not  he  above  such  a 
infrOf  §  956.  In  a  suit  by  taxpayers  to  sum  as  would  require  a  levy  of  more 
declare  void  bonds  issued  in  aid  of  a  than  one  per  cent  per  annum  on  the 
ndlroad,  on  the  ground  that  condi-  taxable  property  of  such  township  to 
tions  precedent  had  not  been  complied  pay  the  yearly  interest.  The  second 
with,  the  burden  of  proof  is  upon  the  section  directed  the  board  of  county 
plaintifFs.  Connor  v.  Green  Pond,  W.  commissioners  to  make  an  order  for 
A  B.  R.  R.  Co.,  23  S.  Car.  427.  Where  holding  the  election  contemplated  in 
the  validity  of  a  subscription  depends  the  preceding  section,  and  to  specify 
upon  its  ratification  ''by  a  majonty  of  therein  the  amount  of  stock  proposed 
the  taxpayers,''  proof  of  that  fact,  m  a  to  be  subscribed,  and  also  to  prescribe 
suit  upon  bonds  which  recite  that  they  the  form  of  the  ballots  to  be  used.  The 
were  issued  in  payment  of  the  sul>-  fifth  section  enacted  that  if  three-fifths 
scriptions,  may  be  made  by  the  poll  of  the  electors  voting  at  such  election 
booKB  and  the  proceedings  oi  the  coun-  should  vote  for  the  subscription,  the 
cil,  showin^^  the  result  by  a  certificate  board  of  county  commissioners  should 
of  the  election  officers.  It  is  not  neces-  order  the  county  clerk  to  make  it  in  the 
sary  to  prove  that  each  person  voting  name  of  the  township,  and  should  cause 
was  a  lawful  voter.  Hannibal  v.  Faunt-  such  bonds  as  might  be  required  by  the 
leroy,  105  U.  S.  408.  terms  of  the  vote  and  subscription  to  be 
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§  913  (528).     Same  Subject. —  In  the  case  referred  to  in  the  last 
section  —  Marcy  v.  Township  of    Oswego,  92  U.  S.  637  —  the 

issued  in  the  name  of  such  township,  to  doners  when  the^r  weie  inquiring  what 

be  signed  by  the  cliairman  of  the  board,  the  value  of  the  taxable  property  of  the 

and  attested  by  tlie  clerk  under  the  township  was,  but  the  Donds  are  not 

seal  of  tlie  county.  invalid  in  the  handa  of  a  bona  fidi 

In  Marcy  r.  Township  of  Oswego,  92  holder  by  reason  of  their  having  been 

U.   S.   637,  the  bonds  to  which  the  voted  and  issued  in  excess  of  the  statu- 

coupons  were  attached  contained  the  tory    limit,    as   shown    by    the   lolU. 

following  recUal :    '*This  bond  is  exe-  Wliatever  may  be  the  right  of  the  town- 

cuted  and  issued  6^  virtue  of,  and  in  ship,  as  against  those  who  issued  the 

accordance  vnlhy  an  act  of  the  legislature  bonds,  it  cannot  be  set  up  against  a 

of  the  said  State  of  Kansas,  entitled  bona  fide  holder  of  the  bonds  that  the 

'An  act  to  enable  municipal  townships  amount  issued  was  too  laige.  in  the  face 

to  subscribe  for  stock  in  any  railroad,  of  tlie  decision  of  the  boara,  and  their 

and  to  provide  for  the  payment  of  the  recital    that   the    bonds    were   issued 

same,  approved   February  25,    1870,'  pursuant  to  and  in  accordance  with  the 

and  in  pursuance  of  and  in  accordance  act  of  1870."   Compare  Daviess  County 

with  the  vote  of  three-fiftlis  of  the  legal  v,    Dickinson,    noted    infra,    and  see 

voters  of  said  township  of  Oswego,  at  a  Sherman  County  v.  ^mons,  109  U.  S. 

special  election  duly  held  on  the  17th  735;   Potter  v.  Chaffee  Co.  Com'rs,  33 

day  of  May,  a.  d.  1870."    Each  bond  Fed.  Rep.  614,  and    leading  case  of 

also  declared  that  the  board  of  county  Gunnison  County  r.  RolUns,  173  U.  S. 

commissioners  of  the  county  of  Labette,  255,  where  the  subject  was  thoroughly 

of  which  coimty  the  township  of  Oswego  reconsidered.    Recitals  in  bond  held,  in 

is  a  part,  had  caused  it  to  be  issued  m  favor  of  a  bona  fide  holder,  to  estop  the 

the  name  and  in  behalf  of  said  township,  debtor  municipality  to  set  up  that  the 

and  to  be  signed  by  the  chairman  of  the  bond  was  issued  in  excess  of  the  amount 

said  board  of  county  commissioners,  authorized  by    statute.     New  Provi- 

and  attested  by  the  county  clerk  of  the  dence  v.  Halsey,  1 17  U.  8.  336,  a  New 

said  county,  under  its  seal.    Accord-  Jersev  case,  in  which  the  court  follows 

ingly,  each  bond  was  thus  signed,  at-  the  decision  on  this  point  in  Cotton  v. 

tested,  and  sealed.    The  bonds  were  reg-  New  Providence,  47  N.  J.  L.  401,  and 

istered  in  the  office  of  the  State  auditor  Mutual  Benefit  Life  Ins.  Co.  v.  Eliza- 

and  certified  by  him  in  accordance  with  beth,  42  N.  J.  L.  235;   Beigen  Co.  Free- 

the  provisions  of  an  act  of  the  legisla-  holders  v.  Mer.  Ex.  Nat.  Bank  of  N.  Y., 

ture.     His  certificate  on  the  back  of  12  Fed.  Rep.  743.   See  also  supra,  §  910, 

each  bond  declared  that  it  had  been  and   note;     post,    §S    922,    923,   924. 

regularly  and  legally  issued;   that  the  Negotiable  bonds  containing  no  recitab, 

signatures  thereto  were  genuine,  and  actually  issued  in  excess  of  the  number 

that  it  had  been  duly  registered  in  of  bonds  authorized  by  the  act,  and  as 

accordance  with  the  act  of  the  legisla-  security  for  the  personal  debt  of  a  fiscal 

ture.  officer  of  the  cor^ration  to  the  original 

The  defence  to  the  bonds  was  that  holder,  are  not  binding  upon  the  corpo- 

there  had  been  an  overissue,  contrary  to  ration.      Merchants'   Exchange  Natl 

the   statute.     The   bond,   it   will   be  Bank  v.  Beigen  County,  115  U.  S.  384. 

observed,  contains  no  statement  on  this  Bonds  were  voted  to  the  amount  c 

point;  but  it  was  held  by  the  Supreme  $250,000;  but  the  presidinj^  judge  an 

Court  that  the  above  quoted  recital  in  clerk  of  the  county  court  issued  witf 

the  bonds  estopped  tlie  township  from  out  power  to  do  so  bonds  in  excess  < 

making  this  defence  against  a  bona  fide  that  amount.    The  bonds  contained  n 

holder.  recital  on  their  face  as  to  the  Act  unde 

The  case  of  Marcy  v.  Township  of  which  they  were  issued,  but  each  bon 

Oswego,  92  U.  S.  637,  was  cited  and  had  a  certificate  thereon,  signed  by  t* 

approved  in   Humboldt  Township  r.  county  judge  only,  that  it  was  issued 

Long,  92  U.  S.  642.  the  court  observing:  authorized  by  the  statute  (naming  it 

"There  is  no  essential  difference  be-  and  by  an  oraer  of  the  county  court  ii 

tween  this  case  and  that.    The  assess-  pursuance  thereof.    It  was  held  that  th^ 

ment  rolls  of  the  township  may  have  Donds  in  excess  of  ihe  $250,000  wen^ 

been  proper  evidence  for  the  considera-  void  in  the  hands  of  even  bona  fide 

tion  of  the  board  of  county  commis-  holders  for  value,  for  want  of  power  to 
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bonds  were  duly  executed,  and  contained  a  recital  of  the  act,  and 
that  they  were  issued  "in  virtue  of  and  in  accordance''  with  it, 
and  *'in  pursvance  of  and  in  accordance  with  the  vote  of  three-fifths 
of  the  legal  voters  of  the  township,  at  an  election  held  on "  a 
specified  day.  The  plaintiff  was  a  bona  fide  holder  for  value, 
without  notice.  The  defence  was  that  the  bonds  were  voted 
and  issued  at  one  time,  as  one  act,  and  in  payment  of  one 
subscription,  in  excess  of  the  amount  authorized  by  the  statute.  Ilie 
circuit  justice  of  the  United  States  for  the  circuit  (Mr.  Justice  Mil- 
ler) distinguished  the  case  from  Knox  County  v.  Aspinwall,  before 
referred  to,  on  the  ground  that  the  statute  imposing  the  limitation, 
the  order  for  the  election,  the  proposition  submitted,  the  order  for 
the  issue  of  the  bonds,  and  the  latest  assessment  roll  were  not, 
properly,  matters  in  pais,  but  were  all  public,  all  open,  all  acces- 
sible, and  all  of  record,  and  if  consulted  by  the  purchaser  would 
have  shown  the  bonds  to  have  been  voted  and  issued  in  violation 
of  the  express  limitation  upon  the  power  contained  in  the  statute. 
But  the  judgment  of  the  circuit  court  was  reversed,  three  judges 
dissenting,  and  the  defence  held  unavailing.  The  case  was  con- 
sidered to  fall  within  the  principle  of  the  previous  decisions.  Mr. 
Justice  Strong,  speaking  for  the  court,  after  stating  the  facts  as 
we  have  given  them,  observed:  "In  view  of  these  facts,  and  of 
the  decisions  heretofore  made  by  this  court,  the  question  cannot  be 
considered  an  open  one.  We  have  recently  reviewed  the  subject  in 
the  case  of  The  Town  of  Coloma  v.  Eaves  *  [svpra],  and  reasserted 
what  had  been  decided  before;  namely,  that  where  legislative 
authority  has  been  given  to  a  municipality  to  subscribe  for  the 
stock  of  a  railroad  company,  and  to  issue  municipal  bonds  in  pay- 
ment of  the  subscription,  on  the  happening  of  some  precedent 
contingency  of  fact,  and  where  it  may  be  gathered  from  the  legis- 
lative enactment  that  the  officers  or  persons  designated  to  execute 
the  bonds  were  invested  with  power  to  decide  whether  the  con- 
tingency had  happened,  or  whether  the  fact  existed  which  was  a 

iasue  them,  and  that  the  county  was  the  court  says:    "It  is  iin|X)ssible  to 

not  estopped;    that  the  bonds  to  the  distinguish  the  valid  from  the  invalid 

amount  oi  $250,000  wliich  were  valid  portion  of  the  debt  secured  by  the 

were    the    bonds     which    were    first  bonds;  the  transaction  involved  m  the 

delivered.     Daviess  County  v.  Dickin-  issue  of  the  bonds  was  entire  and  in- 

son,  117  U.  S.  657.    Where  bonds  were  divisible,  and  therefore  the  whole  is 

issued  by  a  municipal  corporation  to  invalid.''  Millerstown  Bor.  v.  Frederick, 

fund  a  cfebt  part  of  which  only  was  in  1 14  Pa.  St.  435,  441.    Compare  Daviess 

excess  of  the  constitutional  limitation,  Coimty  v.   Dickinson,   9upr<L     Infra, 

it  was  held  to  be  an  entire  and  in-  §§  913,  914. 
<fiviaible  transaction,  and  that  the  whole        ^  92  U.  S.  484. 
of  bandi  wu  void.    On  this  point 
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necessary  condition  precedent  to  any  subscription  or  issue  of  the 
bonds,  their  decision  is  final  in  a  suit  by  the  bona  fide  holder  of 
the  bonds  against  the  municipality,  and  a  recital  in  the  bonds  that 
the  requirements  of  the  legislative  act  have  been  complied  with  is 
conclusive.  And  this  is  more  emphatically  true  when  the  fact  is 
one  peculiarly  within  the  knowledge  of  the  persons  to  whom  the 
power  to  issue  the  bonds  has  been  conditionally  granted."  * 

^  In  the  dissenting  opinion  of  Mr.  negotiable,    came   into   the    bands  of 

Justice  Miller  (with  whom  concurred  bona  fide  purchasers   before   due,  we 

Davis  and  Fields  JJ.),  the  view  of  the  held  that  they  were  void  for  want  of 

court  is  strongly   combated.     A   few  authority  to  accept  them.     And  this 

extracts  will  show  the  opinion  of  the  case  has  been  cited  by  this  court  more 

dissentients    and    bring    into    clearer  than  once  without  question.     No  one 

relief  the  views  of  the  court :  —  would  think  for  a  moment  of  holding 

"  In  the  cases  under  consideration,*'  that  a  power  of  attorney  made  by  an 
says  Miller  J  J.,  "this  provision  of  the  individual  cannot  be  so  limited  as  to 
statute  was  wholly  disregarded.  I  am  make  any  one  dealing  vnth  the  agent 
not  sure  that  the  relative  amount  of  the  boimd  by  the  limitation,  or  that  the 
bonds,  and  of  the  taxable  property  of  agent's  construction  of  his  power  bound 
the  towns,  is  given  in  these  cases  with  the  principal.  Nor  has  it  ever  been  con- 
exactness,  but  I  do  know  that  in  oome  tended  that  an  officer  of  a  private 
of  the  cases  tried  before  me  last  summer  corporation  can,  by  exceedin^g  his 
in  Kansas  it  was  shown  that  the  first  authority,  when  that  authority  is 
and  only  issue  of  such  bonds  exceeded  express,  is  open  and  notorious,  bind  the 
in  amount  the  entire  value  of  the  corporation  which  he  professes  to 
taxable  property  of  the  toHTi,  as  shown  represent.  The  simplicity  of  the  device 
by  the  tax  list  of  the  year  preceding  the  by  which  this  doctrine  is  upheld  as  to 
issue.  This  court  holds  that  such  a  municipal  bonds  is  worthy  the  admira^ 
showing  is  no  defence  to  the  bonds,  tion  of  all  who  wish  to  profit  by  the 
notwitlistanding  the  express  prohibi-  frauds  of  municipal  officers.  It  is  that, 
tion  of  the  legislature.  It  is  therefore  whenever  a  condition  or  limitation  is 
clear  that,  so  lon^  as  this  doctrine  is  imposed  upon  the  power  of  those 
upheld,  it  is  not  m  the  power  of  the  officers  in  issuing  bonds,  they  are  the 
legislature  to  authorize  these  corpora-  sole  and  final  judges  of  the  extent  of 
tions  to  issue  bonds  under  any  special  those  powers.  If  they  decide  to  issue 
circumstances,  or  with  any  limitation  them,  the  law  presumes  that  the  con- 
in  the  use  of  the  power,  which  may  not  ditions  on  which  their  powers  depended 
be  disre^rded  with  impunity.  It  may  existed,  or  that  the  limitation  upon  the 
be  the  wisest  policy  to  prevent  the  issue  exercise  of  the  power  has  been  com- 
of  such  bonds  altogether.  But  it  is  not  plied  with ;  and  especially  and  particu- 
for  this  court  to  dictate  a  policy  for  the  larly  if  they  make  a  false  recital  of  the 
States  on  that  subject.  The  result  of  fact  on  which  the  power  depends,  in 
the  decision  is  a  most  extraordinary  the  paper  they  issue,  this  false  recital 
one.  It  stands  alone  in  the  construction  has  tne  effect  of  creating  a  power  which 
of  powers  specifically  granted,  whether  had  no  existence  without  it.  This  re- 
the  source  of  the  power  be  a  State  markable  result  is  always  defended  on 
constitution,  an  act  of  the  legislature,  a  the  ground  that  the  paper  is  negotiable, 
resolution  of  a  corporate  body,  or  a  and  the  purchaser  is  ignorant  of  the 
written  authority  given  by  an  mdivid-  falsehood.  But  in  the  Floyd  Accept- 
ual.  .  .  .  No  such  principle  has  ever  ance  Cases,  this  court  held,  and  it  was 
been  applied  by  tliis  court,  or  by  any  necessary  to  hold  so  there,  that  the 
other  court,  to  a  State,  to  the  United  inquiry  into  the  authority  by  which 
States,  to  private  corporations,  or  to  negotiable  paper  was  issued  was  just 
individuals.  I  challenge  the  production  the  same  as  if  it  were  not  negotiable, 
of  a  case  in  which  it  has  been  so  applied,  and  that  if  no  such  authority  existed, 
In  the  Floyd  Acceptances,  7  Wall,  it  could  not  be  aided  by  giving  the 
(U.  S.)  666,  in  which  the  Secretary  of  paper  that  form.  In  county  bonds  it 
War  had  accepted  time  drafts  drawn  on  seems  to  be  other^dse.  In  tliat  case  the 
him   by  a   contractor,    which,    being  court  held  tliat  the  party  taking  such 
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§  914  (529).  Same  Subject.  —  The  cases  referred  to  in  the  kst 
two  sections  afford,  perhaps,  a  more  striking  illustration  than  any 
previously  decided  by  that  court,  that  the  purchaser  may  implicitly 
rely  upan  t/ie  recitals  in  the  bonds,  made  by  the  proper  oflScers,  that 
the  authority  to  issue  them  has  arisen,  and  that  he  is  under  no 
obligation  unless  the  statute  so  prescribes  to  consult  the  records  of 
the  municipality,  and  is  not  charged  with  constructive  notice  of 
their  contents;  and  this,  too,  it  will  be  observed,  where  the  recital 
in  the  bonds  was  general  and  not  specific  in  its  nature,  and  where 
the  facts  which  would  have  shown  the  issue  of  the  bonds  to  have 

paper  was  bound  to  know  the  law  as  it  Surely  if  the  acts  of  anv  class  of  officers 
affected  the  authority  of  the  officer  who  should  be  valid  only  when  done  in  con- 
issued  it.  In  county  bond  cases,  while  formity  to  law,  it  is  those  who  mana^ 
this  principle  of  law  is  not  expressly  the  anairs  of  towns,  counties,  and 
contradicted,  it  is  held  that  the  paper,  villages,  in  creating  debts  which  not 
though  issued  without  authonty  of  they,  but  the  property-owners,  must 
law,  and  in  opposition  to  its  express  pay.  ...  It  is  easy  to  say,  and  looks 
provisions,  is  still  valid.  There  is  no  plausible  when  said,  that  if  municipal 
reason  in  the  nature  of  the  condition  on  corporations  put  bonds  on  the  market, 
which  the  power  depends  in  these  cases,  they  must  pay  them  when  they  become 
wh^  any  purchaser  should  not  take  due.  But  it  is  another  thing  to  say 
notice  of  its  existence  before  he  buys,  that  when  an  officer  created  by  the  law 
The  bonds  in  this  case  were  issued  at  exceeds  the  authority  which  that  law 
one  time,  as  one  act,  of  one  date,  and  in  confers  upon  liim,  and  in  open  violation 
payment  of  one  subscription.  All  this  of  law  issues  these  bonds,  the  owner  of 
was  a  matter  of  recoixi  in  the  town  property  l3ring  within  the  corporation 
where  it  was  done.  must  pay  them,  though  he  Iiad  no  part 
"So,  also,  the  valuation  of  all  the  whatever  in  their  issue  and  no  power  to 
property  of  the  town  for  the  taxation  prevent  it.  This  latter  is  the  true  view 
of  the  year  before  the  bonds  were  issued,  of  the  matter.  As  the  corporation  could 
is  of  record  both  in  that  town  and  in  the  only  exercise  such  power  as  the  law 
office  of  the  clerk  of  the  county  in  conferred,  the  issuing  of  the  bonds  was 
which  the  town  is  located.  A  purchaser  not  the  act  of  the  corporation.  It  is  a 
liad  but  to  write  to  the  township  clerk  false  assumption  to  say  that  the  corpo- 
or  the  county  clerk  to  know  precisely  ration  put  them  on  the  market.  If 
the  amount  of  the  issue  of  bonds  and  one  of  two  innocent  persons  must  suffer 
the  value  of  the  taxable  property  within  for  the  unauthorized  act  of  the  town- 
the  township.  In  the  matter  of  a  power  ship  or  coimty  officers,  it  is  clear  that 
depending  on  these  facts,  in  any  other  he  who  could,  before  parting  with  his 
class  of  cases,  it  would  be  held  that  money,  have  easily  ascertained  that 
before  buying  these  bonds  the  purchaser  they  were  unauthorized,  should  lose, 
must  look  to  those  matters  on  which  rather  than  the  property-holder,  who 
tlieir  validity  depended.  They  are  all  mi^ht  not  know  anything  of  the  matter, 
public,  all  open,  all  accessible  -^  the  or  if  he  did,  had  no  power  to  prevent 
statute,  the  ordinance  for  their  issue,  the  wrong.''  The  objections  here  ui^ed 
the  latest  assessment  roll.  But  in  by  Mr.  Justice  Miller  are  answered  in 
favor  of  a  purchaser  of  municipal  bonds,  the  Gunnison  County  Case^  173  U.  S. 
all  this  is  to  be  disregarded ;  and  a  debt  255,  by  Mr.  Justice  Harlan,  giving  the 
contracted  without  authority  and  in  opinion  of  the  court  at  p.  275,  where 
violation  of  express  statute  is  to  be  the  subject  of  overissue  and  effect  of 
collected  out  of  the  property  of  the  recitals  are  thoroughly  considered  and 
helpless  man  who  owns  any  in  that  prior  cases  examinea  and  reviewed, 
district.  I  say  'helpless'  advisedly,  See  also  Lewis  v.  Barbour  Co.  Com'rs, 
because  these  are  not  his  agents.  105  U.  S.  739,  notes;  infra^  §  916, 
They  are  the  officers  of  the  law,  ap-  note.  Compare  with  the  case  of  Daviess 
pointed  or  elected  without  his  consent,  County  v,  Dickinson,  117  U.  S.  657, 
acting  contrary,  perhaps,  to  his  wishes,  supra,  §  912,  note. 
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been  illegal  were  matters  appearing  upon  the  public  records  of  the 
township/ 

§  915  (530).  Estoppel  by  Recital  of  Matter  of  Fact,  e.  g.  Date  of  Sub- 
scription. —  The  effect  of  recitals  in  the  bonds,  and  of  statements 
n  the  records  of  the  county  which  issued  the  bonds,  is  considered 
n  Concord  v.  Portsmouth  Savings  Bank.^  A  controlling  question 
n  the  case  was  whether  the  power  to  subscribe  for  stock  and  issue 
bonds  therefor,  given  by  the  act  March  26,  1869,  was  annulled  by 
the  new  Constitution  of  the  State  (which  took  effect  July  2,  1870) 
before  the  subscription  was  made,  or  a  vaUd  contract  to  subscribe 
was  completed.  The  court  held  that,  in  point  of  fact  a  legal  and 
binding  subscription  was  made,  or  agreed  to  be  made,  in  Decem- 
ber, 1869,  and  hence  the  defence  of  want  of  legal  power  failed; 
and  it  then  proceeded  to  view  the  case  as  affected  by  estoppel^ 
the  plaintiflF  being  a  bonu  fide  holder  for  value  without  notice  of 
any  defence.  The  opinion  was  expressed  that  a  recital  in  the 
bonds  that  the  subscription  was  made  in  December,  1869,  being 
the  recital  of  a  matter  of  fact,  and  a  fact,  too,  peculiarly  if  not 
exclusively  within  the  knowledge  of  the  board  of  supervisors, 
estopped  the  county  under  the  circumstances  to  set  up  that  the 
subscription  was  not  made  until  after  July  2,  1870,  when  their 
authority  to  subscribe  had  expired.'    As  the  same  judgment  couki 

^  The  author  allows  this  section  to  they  are  issued  by  the  county  of 
stand  as  in  the  last  edition.  The  Moultrie/ in  pursuance  of  the  sub6cri|>- 
Supreme  Court  has  not  overruled  the  tion  of  the  siun  of  eighty  thousand 
propositions  therein  stated,  but  it  has  dollars  to  the  capital  stock  of  the 
reached  a  different  result  where  the  Decatur,  Sullivan,  and  Mattoon  Rail- 
overissue  is  in  violation  of  a  constUttr-  road  Company,  made  by  the  board  of 
tianal  provision,  and  where  there  is  an  supervisors  of  said  county  of  Moultrie, 
express  recital  that  the  issue  does  not  in  December ,  a.  d.  1869,  in  conformity 
exceed  the  limit  prescribed  by  the  to  the  provisions  of  an  act  of  the  Gcoierai 
Constitution,  as  will  appear  b^  §|  922,  Assemblv  of  the  State  of  Illinois,  ap- 
923,  924,  and  the  cases  there  cited.  proved  March  26,  a.  d.  1869.'     Now, 

'  Concord  v.  Portsmouth  Savings  if  it  be  supposed  that  the  purchaser  of 
Bank,  92  U.  S.  625.  bonds  with  such  recitals  was  bound  to 

*  Concord    v.    Portsmouth  Savings   look  further  and  inquire  what  was  the 
Bank,  92  U.  S.  625;  infra,  §  943.    The  authority  for  the  issue,  where  was  he  to 
point  is  so  material  that  w^e  subjoin  the   look?    Had  he  looked  to  the  act  of  the 
opinion  delivered  by  Strong,  J.,  on  this   General  Assembly  of  March  26,  1869,  he 
point.     He  says:    "There  is,  however,    would  have  found   plenary  authority 
another  consicleration  tliat  is  worthy  of   for  a  stock  subscription  and  for  the  issue   ^* 
notice.    The  findings  of  the  court  are   of  bonds  in  payment  thereof.    If  he  was   -J 
that  the  plaintiff  below  is  a  purchaser  bound  to  know  tliat  the  constitutional   -^ 
of  the  bonds  for  a  valuable  considera-   provision    terminated    that    authority 
tion,   having   purchased   them   before   after  July  2,  1870,  he  knew  that  any  ^ 
their  maturity  and  without  notice  of  subscription   made   before    that    time^=='^ 
any  defence.    They  were  executed  by   continued  binding  notwithstanding  the 
the  president  of  the  board  of  supervisors  Constitution,  and  that  bonds  issued  in — 
and  the  county  clerk.    They  recite  that  payment  of  it  were,  therefore,  lawful.^ 


.1 
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be  reached  on  the  ground  that  a  valid  contract  to  subscribe  liad 
been  made  before  the  Constitution  took  effect,  it  may  be  a  question 
whether  the  last  point  was  a  point  really  adjudged  by  the  court. 

§916  (531).  Rationale  of  Estoppel.  —  A  correct  view  of  this 
subject  would  seem  to  be  this:  Officers  are  the  agents  of  the  cor- 
porate body;  and  the  ordinary  rules  and  principles  of  the  law  of 
agency  are  applicable  to  their  acts.  Their  unauthorized  acts  are 
not  binding  upon  the  corporate  body  of  which  they  are  the  public 
agents.  Ordinarily,  their  unauthorized  representation  that  they 
have  power  to  do  an  act  is  not  binding  upon  the  corporation ;  that 
iSy  the^  question  b  as  to  their  power,  in  fact  and  in  law,  not  what 
they  have  represented  it  to  be.      The  only  exception  to  this  rule. 

If,  then,  he  had  inquired  whether  a  Dennett^  161  U.  S.  434,  to  the  effect 

subscription    had    been    made    before  that  an  innocent  holder  may,  in  such  a 

July  2,  1870,  at  the  only  place  where  case,  rely  upon  the  recitals  where  the 

inquiry  should  have  been  made,  namely  legislature  has  not  imposed  uix>n  the 

at  the  records  of  the  board,  he  would  purchaser  the  duty  of  examining  the 

have    found    an    order   to    subscribe,  records  of  the  mumcipality.    See  infra, 

equivalent  to  a  subscription  made,  in  §  922,  and  note;  post,  §§  943,  944,  952. 

December,    1869,   corresponding   with  Purchaser  not  affected  by  statements 

the  assertions  of  the  recitals,  and  de-  in  county  records  contrary  to  recitals 

dared  by  them  to  have  been  a  sub-  in  the  bonds  issued  by  the  county, 

acription.    He  could  have  made  inquiry  Nicolay  v.  St.  Clair  County,  3  Dillon 

nowhere   else    with   any    prospect   of  C.  C.  163.    In  Aller  v.  Cameron,  /&.  198, 

learning  the  truth.    Everv  step  he  could  the  defendant  town  was  held  estopped 

have  tcucen  assured  him  that  the  recitals  to  set  up  afainst  a  holder  of  its  lM>nds 

were  true.    How,  then,  can  the  county  for  value  that  it  was  not  legally  incor- 

be  permitted  to  set  up  against  a  bona  porated, 

fide  holder  of  the  oonds  that  the  Effect  of  recUal  by  aMthonzedof^cers. 
authoritv  to  make  a  subscription,  with  See  also  Chambers  County  v.  Clews,  21 
all  its  legitimate  consequences,  had  Wall.  317,  321;  Grand  Chute  v. 
expired  before  the  subscription  was  Winegar,  15  WaU.  355;  Lynde  v. 
made,  in  the  face  of  the  recitals  and  of  County  of  Winnebago,  16  Wall.  (U.  S.) 
the  county  records?  Whether  it  had  6;  Chicago,  B.  &.  O.  R.  R.  Co.  v.  Otoe 
expir^  was  a  matter  of  fact,  not  of  law,  County,  16  Wall.  (U.  S.)  667 ;  Mercer 
and  it  was  peculiarlv,  if  not  exclusively.  County  v.  Hackett,  1  Wall.  (U.  S.)  83; 
within  the  knowledge  of  the  board  of  Woods  v.  Lawrence  Countv,  1  Black 
supervisors.  After  having  assured  a  (U.  S.),  386;  Gelpcke  v.  Dubuque,  1 
purchaser  that  their  subscription  was  Wall.  (U.  S.)  175;  Meyer  v.  Muscatine, 
made  in  December,  1869,  when  they  lb.  384 ;  Kennicott  v.  Wayne  County, 
had  power  to  make  it,  it  would  be  16  Wall.  (U.  S.)  425.  The  Supreme 
tolerating  a  fraud  to  permit  the  county  Court  of  Illinois  refused  to  follow  the 
to  set  up,  when  called  upon  for  pay-  ruling  in  the  last  cited  case.  Scates  v. 
ment,  that  it  was  not  made  until  after  King,  1 10  111.  456.  A  recital  in  a  bond 
July  2,  1870,  when  their  authority  ex-  issued  in  payment  of  a  subscription  to 
plied."  If  the  records  of  the  county  railway  stocTc.  that  it  is  authorized  by 
nad  contradicted  the  express  recitals  a  certain  statute,  containing  no  state- 
in  the  bonds,  and  had  affirmatively  ment  as  to  any  election  and  not  even 
ahown  that  no  subscription  was  made  stating  that  the  bond  is  issued  in 
until  after  the  Constitution  took  effect,  pursuance  of  the  statute,  will  not  estop 
would  the  purchaser  of  the  bonds  be  the  municipal  corporation  from  as- 
bound  to  notice  that  fact?  See  on  this  serting  that  the  issue  was  not  author- 
point  Gunnison  County  v.  Rollins,  173  ized  by  a  proper  vote  as  required  by 
U.  8.  255  ( 1899) ;  Waite  r.  Santa  Cruz,  law.  Carroll  County  v.  Smith,  111 
184    U.    S.   302,   314;     Evansville  v.  U.  S.  556. 
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in  addition  to  the  one  hereinbefore  treated 
the  sole  province  of  the  officers  who  issue 
whether  conditions  precedent  have  been  c< 
both  parties  have  not  equal  means  of  kno^ 
and  scope  of  their  powers,  and  where  the 
their  commission  and  authority  is,  from  i 
stances,  peculiarly  known  to  the  ofhcer  or  aj 
principal  will  or  may  be  bound  by  the  false 
agent  respecting  his  authority,  and  its  extern 
the  authority  to  act  is  solely  conferred  by  j 
is  the  letter  of  attorney  of  the  officer,  all 
peril,  see  that  the  act  of  the  agent  on  whici 
power  under  which  the  agent  acts;  and  thl 
by  the  Supreme  Court  of  the  United  States  in 
Accordingly,  bonds  issved  in  violation  of  at 
stitutional  provision  are  void,  though  in 
holders  for  value,'  unless  (it  must  be  added 
tected  by  recitals  which  operate  as  an  estof 
that  there  can  be  no  de  facto  officer  unless  I 
bonds  executed  by  persons  purporting  to  1: 
county  when  there  was  no  lawful  statute  ir 
office,  are  absolutely  void  for  want  of  powei 

■  Tlie  Floyd  AccepUncea,  7  Wall,    the  d«^gnt 
<L".  S.)  666;    Mareli  v.  t'ulton  County,    Le*is  v.   B 

10  Wall.  (U.  8.)  676.  See  also  Clark  i-.  Rep.  191;  s 
Des  Moines,  19  Iowa,  199,  210;  Tread-  *  Asmni 
well  V.  Hoiirock  County  Commissionere,    How.   (V. 

11  Ohio  St.  190,  reviewins  and  criticis-  County,  10 
in^  Knox  County  t).  Aspinwall,  21  How.  New  York, 
(U.  S.)53<l.  See  also  Gould  D.  Sterling  text.  Ab  t 
<actiononbond3),23N.  Y.439;  Starin  amt^tutioni 
II.  Genoa,  2-3  N.Y.  452;  Peoplev,  Mead,  8ee«ui>ra,{j 
.30  N.  Y.  224;  Dodge  v.  County  of  •  Gunnic 
Platte,  82  N.  Y.  218.  United  States  r.  U.  8.  255; 
CSty  Bank  of  Columbus,  21  How.  356,  U.  S.  302; 
ia  a  very  strikinjf  illustration  of  the  tn/ra,  if  92: 
general  principle  that  a  corporate  '  Ante, 
officer  cannot  bind  the  corporation  by  County,  III 
his  unauthorized  acts  or  repreeenta-  appeared  t 
tions  concerning  the  authoriti/  of  him-  locul  niatt« 
self  or  others.  De  Voss  v.  iGchmond,  nesBce  had 
ISGratt.  (Va.)338.  Upon  this  princi-  vMted  in  a 
pie  it  nae  held  that  the  legiiilature  may  called,  qiuu 
make  tlie  nej^tiability  of  municip^  justices  of 
bonds  dependent  upon  their  deli\'ery  different  dif 
by  a  State  officer,  and  that  a  purchaser  Uie  county 
of  bonds  purporting  to  have  been  issued  tioB  and  ias 
under  a  statute  containing  such  a  con-  pany.  Bef( 
dition,  is  not  a  fmruj  fide  purchaser  witli-  the  legislati 
out  notice,  in  ca^e  the  bonds  are  fraudu-  ing  tl^  cou 
leiitly  issued  without  being  delivered  by   powers,   inc 
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§  917  (532).  Estoppel  by  Bacitals  in  the  Bond;  lUastration. — 
So  in  a  subsequent  case,  similar  in  character,  the  common  council  of 
a  city  were,  by  virtue  of  various  statutes,  authorized  to  subscribe 
for  stock  in  a  railroad  company,  and  to  issue  bonds  in  payment 
therefor  on  the  petition  of  three-fourths  of  the  legal  voters  of  the  city. 
Before  the  issue  of  the  bonds,  the  council  decided  that  three-fourths 
of  the  citizens  had  petitioned,  and  the  bonds  themselves  thus  recited. 
The  Supreme  Court  of  the  United  States  held  that  the  council  was 
the  tribunal  to  decide  whether  the  requisite  number  had  petitioned ; 
that  it  was  contemplated  that  this  question,  which  was  one  of  fact, 
should  be  ascertained  and  conclusively  settled  prior  to  the  issue  of 
the  bonds;  and  that  when  the  city  was  sued  upon  the  bonds  by 
innocent  holders  for  value,  parol  testimony  was  inadmissible  to  show 
that  the  petitioners  did  not  constitute  three-fourths  of  the  legal  voters 
of  the  city.* 

scribe  for  stock  and  issue  bonds,  in  a  the  office  never  came  into  existence, 
board  of  county  commissioners.  The  The  view  of  the  court  on  this  point  is 
county  commissioners  issued  the  bonds,  tersely  summed  up  in  this  sentence 
The  act  abolisliing  the  quarterly  court  (/6.,  442):  **An  unconstitutional  act 
and  creating  the  board  of  county  com-  is  not  a  law;  it  confers  no  rights;  it 
missioners  w^as  held,  after  the  issue  of  imposes  no  duties;  it  affords  no  pro- 
the  bonds,  to  be  unconstitutional  by  tection;  it  creates  no  office;  it  is,  in 
tlie  Supreme  court  of  the  State  of  legal  contemplation,  as  inoperative  as 
Tennessee,  on  the  ground  that  the  though  it  had  never  been  passed."  As 
county  court  was  one  of  the  institu-  to  de  facto  corporations  and  de  facto 
tions  of  the  State  recognized  in  the  officers  see  Index,  Office  and  Officers; 
Constitution,  and  that  the  act  creating   ante,  §§  67,  395. 

the  board  of  county  commissioners  *  Bissell  v.  Jefferson ville,  24  How. 
and  conferring  on  them  the  powers  of  (U.  S.)  287,  approving  Knox  County  v. 
the  county  or  quarterly  court  was  un-  Aspinwall,  21  How.  (U.  S.)  539;  8.  p. 
constitutional  and  void;  and  hence  it  Evansville,  I.  &  C.  S.  L.  R.  R.  Co.  v, 
was  held  by  the  Supreme  Court  of  the  Evansville,  15  Ind.  395;  Moran  v. 
United  States  that  the  bonds  had  no  Miami  County,  2  Black  (U.S.),  722, 724; 
validity  even  in  the  hands  of  bona  fide  Marshall  County  Sup.  v.  Schenck,  5 
holders.  The  validity  of  the  bonds  was  Wall.  (U.  S.)  772;  Rogers  v.  Burlington, 
attempted  to  be  sustained  on  the  3  Wall.  654 ;  Cincinnati  v.  Morgan,  lb, 
ground  that  the  acts  of  the  county  275;  Mercer  County  v.  HacKett^  1 
commissioners  under  a  statute  svbse-  Wall.  (U.  S.)  83;  Meyer  v.  Muscatme, 
quently  held  to  be  unconstitutional,  76.  384,  393,  per  Swayne,  J. ;  Gelpcke  v. 
were  to  be  regarded  as  the  acts  of  Dubuque,  1  Wall.  (U.  S.)  175,  203; 
officers  de  facto,  and  hence  binding  in  Pendleton  Co.  v.  Amy,  13  Wall.  297; 
favor  of  the  bona  fide  holders  of  the  St.  Joseph  Township  v.  Rogers,  16 
bonds.  But  the  Supreme  Court  de-  Wall.  644.  In  the  case  last  cited  it  was 
cided  otherwise ;  and,  in  a  very  learned  insisted  that  the  bonds  were  invalid  for 
and  elaborate  opinion,  reviewing  the  want  of  the  required  vote.  One  of  the 
authoritias,  bv  Mr.  Justice  Field,  it  is  answers  of  the  court  to  this  objection 
held:  First,  that  it  was  the  duty  of  the  was  that  "the  act  of  the  le^lature 
Federal  court  on  a  c|uestion  of  this  made  it  the  duty  of  the  supervisor  who 
kind  to  follow  the  decision  of  the  high-  executed  the  bonds  to  determine  the 
est  court  of  the  State.  Second,  that  question  whether  an  election  was  held, 
there  could,  in  law,  be  no  such  thing  as  and  whether  a  majority  of  the  votes 
an  officer  either  de  jure  or  de  facto  if  cast  were  in  favor  of  the  subscription, 
there  be  no  office  to  fill ;  and  that  the  and  inasmuch  as  he  passed  upon  that 
act  attempting  to  create  the  office  of  question  and  subscribed  for  the  stock, 
<rommissioners  never  became  a  law  and  and   subsequently   executed   and   de- 
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§  918  (533).     Estoppel  by  Recitals  in  the  Bond;   lUustration.  — In 
another  case/  the  action  was  upon  coupons  payable    to  bearer 

livered  the  bonds,  it  was  clearly  too  should  have  been  authorized  under  then 

late  to  question  their  validity,  where  it  existing  laws  by  a  vote  of  the  people 

appears,  as  in  this  case  that  they  are  in  prior  to  the  adoption  of  the  Constitu- 

the  hands  of  an  innocent  holder."   The  tion. 

decision  in  the  case  referred  to  in  the        Recitals  in  a  bond  merely  that  it  is 

text  is  clearly  right,  for  the  reason  issued  in  payment  of  a  subscription 

that  the  council  were  the  body  to  de-  authorized  by  a  statute  referred  to, 

cide  the  preliminary  fact,  and  because,  held  not  to  estop  the  municipality  to 

also,    according    to    the    rule    before  show  that  the  issue  was  not  authorized 

stated,  the  fact  was  one  not  of  a  nature  by  a  vote  of  two-tliirds  of  the  voters  of 

to  be  ascertained  by  purchasers  in  the  the  corporation,   as  required   by  the 

market    to    whom    tne    bonds    were  Constitution    of    the    State.      UanoU 

designed  to  be  sold.  Coimty  v.  Smith,  111  U.  S.  556,  sujira, 

KecUals  in  bonds.    Where  a  bond  re-  §  915.    Recitals  in  bonds  that  they  were 

c;ites  that  it  is  issued  ''under  authority  issued  ''in  pursuance  to  the  vote  of  the 

of"  an  act,  reciting  its  title,  such  re-  electors  of  Anderson  County,  Septem- 

cital    estops    the    municipality    from  ber  13,  1869,"  held,  in  favor  of  a  bona 

making,  as  against  a  bona  fide  holder  for  fide  holder  thereof,  to  be  equivalent  to 

value,  the  defence  that  the  road  was  a  statement  that  the   vote   was  <»ie 

not    completed    in    time.      Oregon    v.  lawful  and  regular  in  form;    and  that 

Jennings,  119  U.  S.  74.    To  the  effect  evidence  to  show  that  the  thirty  days' 

that  such  a  recital  estops  a  town,  as  notice  of  the  election  required  by  the 

against  a  bona  fide  holder  for  value,  statute  was  not  cpven  was  not  available 

from  showing  that  conditions  imposed  to  the  municipality  as  a  defence.    The 

on  its  liability  by  the  vote  of  the  people  case  was  considered  to  fall  within  Town 

had  not  been  complied  with,  although  the  of  Coloma  v.  Eaves,  92  U.  S.  484,  491. 

statute  declared  that  the  bonds  sliould  Anderson    County    Commissioners   v. 

not  be  valid  and  binding  until  com-  Beal,  1 13  U.  S.  227.     Where  the  Conr 

pliance  with  such  conditions,  see  Am.  stitution  required  the  question  of  local 

L.  Ins.  Co.  V.  Bruce,  105  U.  S.  328.    In  taxation  to  be  submitted  to  the  electors, 

Pana  v.  Bowler,   105  U.  S.  529,  539,  a  statute  which  empjowered  the  resident 

recitals  in  bonds  in  favor  of  a  bona  fide  taxpayers  to  authorize  a  town  to  issue 

holder  were  held  effectual  to  estop  the  bonds  in  aid  of  a  railroad,  was  declared 

municipalitv,    as    against    an    cUleged  imconstitutional  and  void.     Harring- 

(lefect  in  the   mode  of  conducting  an  ton  v.  Plainview,  27  Minn.  224,  followed 

election  held  prior  to  the  adoption  of  in  Plainview  v.   Winona  &  St.  Peter 

the  Constitution  of  Illinois  of  1870,  the  R.  R.  Co.,  36  Minn.  505. 
bonds  being  issued  after  its  adoption.        As    to    proceedings    preliminary   to 

although  that  instrument  forbade  the  issuing  of  bonds.    A n/e,  §§323, 897, 898, 

issuing  of  the  bonds,  unless  their  issue  note;   Knox  Co.  Com'rs  v.  Nichols,  14 


*  Mercer  County  v.  Hackett,  1  Wall.  super\dsors  of  the  town  of  Grand  Chuter — ' 

(U.  S.)  83.    This  case,  and  the  case  of  to  make  a  plank-road  subscription 

Woods  V.  Lawrence  County,   1  Black  the  amount  of  ten  thousand  dollars. 

(U.  S.),  386,  are  cited  by  Mr   Justice  The  bonds  in  question  were  signed 

Hunt  in  the  case  of  Grand  Chute  v.  the  chairman  of  the  board  of  supervisoi 

Winegar,  15  Wall.  (U.  S.)  355.     The  of    that  town,  and   recited    that  th« 

learned  justice  says:  " The  same  princi-  subscription   liad   been  made  by  the 

pies    were   announced    in    Gelpcke   v.  supervisors  of  the  town,  and  that  the« 

Dubuque,  1  Wall.  (U.  S.)  175,  and  in  bonds  were  issued  in  pursuance  thereof. 

Meyer  v.  Muscatine,  /6.  384.     In  the  for  the  purpose  of  carrying  out  th< 

latter  case  the  court  said  that  if  the  provisions  of  that  act.     The  plaintif? 

legal  authority  [that  is,  the  legislative  was  the  6o7mj  ^c  holder  for  value  of  th< 

enabling  Act]  was  sufficiently  compre-  bonds  in  suit,  and   his  title  accrue 

hensive,  a  bona  fide  holder  for  value  has  before  their  maturity.    The  cases  cit 

a  right  to  presume  that  all  precedent  are  an  answer  to  the  numerous  offers 

requirements  have  been  complied  with,  show  want  of  compliance  with  the  foi 

By  the  act  of  February  10,  1854,  the  of  law,  or  to  show  fraud  in  their  o^ 

legislature  of  Wisconmn  authorized  the  agents." 
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belonging  to  negotiable  bonds  issued  by  a  county  in  payment  of 
stock  subscribed  for  in  a  railroad  company.  By  an  act  of  assembly, 
the  county  commissioners  were  authorized  to  subscribe  the  stock  and 
issue  the  bonis  only  upon  the  following  ''restrictions,  limitations,  and 
conditions,  and  in  no  other  manner  or  way  whatever:"  1.  *' After, 
and  not  before,  the  amount  of  such  subscription  shall  have  been  des- 
ignated, advised,  and  recommended  by  a  grand  jury  of  the  county/' 
2.  Said  ''  bonds  shall,  in  no  case,  be  sold  by  the  railroad  company  at 
less  than  par."  3.  That  the  acceptance  of  this  act  shall  be  deemed  the 
acceptance  of  another  act  fixing  the  gauges  of  railroads  in  the  county 
of  Erie.  The  plaintiff  was  a  bona  fide  holder  for  value,  of  a  number 
of  the  bonds  issued  by  the  county.  To  defeat  a  recovery,  the  county 
on  the  trial  offered  to  show,  not  that  no  recommendation  by  a 
grand  jury  was  ever  made,  but  that  no  such  recommendation  was 
made  as  the  act  required.    The  following  was  the  recommendation : 

Ohio  St.  260;  Atchison  v.  Butcher,  3  unanimity,  liad  petitioned/'  &c.  It 
Kan.  104;  Mercer  County  v.  Hachett,  1  was  held  that  the  city  council  were  the 
Wall.  (U.  S.)  83;  Refers  v.  Burlin^on,  proper  judges  whether  or  not  the 
3 Wall. (U.S.) 654;  ^loran^;. MiamiCo.,  required  number  had  petitioned,  and 
2  Black  (U.  S.) ,  722 ;  Flagg  v.  Pahnyra,  that  the  city,  as  against  bona  fide  holder 
33  Mo.  440;  Commonwealth  v.  Alle-  for  value,  was  "concluded"  by  the 
gheny  Co.  Com'rs,  37  Pa.  St.  237;  ordinance  *'as  to  any  irregularities 
compare  Idarsh  v,  Fulton  County,  10  that  may  have  existed  m  carrying  into 
Wall.  (U.  S.)  676;  Tread  well  v.  Han-  execution  the  power  granted  to  sub- 
cock  Co.  Com'rs,  11  Ohio  St.  190;  post,  scribe  the  stock  and  issue  the  bonds.'' 
i  550;  Pendleton  County  v.  Amy,  13  Van  Hostrup  v.  Madison  City,  1  Wall. 
Wall.  (V.  S.)  297;  Lexington  v.  Butler,  (U.  S.)  291;  s.  p.  Meyer  v.  Muscatine 
14  Wall.  (U.  S.)  282;  St.  Joseph  Town-  (where  charter  required  ''a  majority 
ship  V.  Rogers,  16  Wall.  (U.  S.)  644;  of  two-thirds  of  the  votes  given")  76. 
Grand  Chute  v.  Winegar,  15  Wall.  384,393;  Aurora  v.  West,  22  Ind.  88 ; 
(U.  S.)  355;  New  Haven,  M.  <fe  W.  R.  contra,  People  v.  Mead,  36  N.  Y.  224; 
R.  Co.  V.  Chatham,  42  Conn.  465 ;  infraj  post,  §  953,  note. 
SS  956,  957.  Where  the  act  authorizing  a  munici- 

Where  authority  to  issue  town  bonds  pality  to  issue  bonds  was  not  to  take 
could  be  exercised  only  upon  the  peti-  effect  until  "approved  by  two-thirds  of 
tion  of  a  majority  of  taxpayers,  **not  the  electors  present  at  a  city  meeting 
including  those  taxed  for  dogs  or  high-  held  for  that  purpose,  and  a  copy  of  Us 
way  tax  only,''  a  petition  stating  that  doings  lodged  in  the  office  of  the  Secretary 
the  petitioners  were  ''a  majority  of  the  of  State,**  bona  fide  purchasers  of  such 
taxpayers  of  the  town  '*  was  held  to  be  bonds  are  not  bound  to  look  beyond 
fatally  defective.  Town  of  Mentz  v.  the  certificate  thus  lodged,  and  are  not 
Cook,  108  N.  Y.  504;  ante,  §  897,  898,  affected  by  the  action  of  the  city,  re- 
note,  fusing  at  prior  meetings  to  approve  the 

A  city  was  authorized  to  take  stock  act.      Socie^    for    wi-vings    v.    New 

in  a  railroad  company  *'on  the  petition  London,  29  CJonn.  174. 
of  two-thirds  of  the  citizens,  who  are  free-        Fratid  in  the  election  authorizing  the 

holders,"  &c.     Bonds  of  the  city  were  subscription  must  be  set  up  before  rights 

duly  issued,  signed  by  the  proper  officers  have  accrued.     Butler  v.  Dunham,  27 

and  attested  by  the  seal  of  the  city,  and  111.  474 ;  People  v.  San  Francisco,  27  Cal. 

on  their  face  recited  that  they  were  655.    Further  as  to  the  construction  of 

issued  by  virtue  of  an  ordinance  of  the  powers  to  aid  in  the  building  of  railways^ 

dty  makmg  subscription.    The  minutes  see  ante,  chap.  viii.  §  313  et  seq.    Ante^ 

of  the  city  council  simply  stated  that  §§  897, 898,  904,  and  notes, 
"the  freenolders  of  the  city,  vnth  great 
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The  grand  jury  "would  recommend  (omitting  the  words  'designate 
and  advise')  the  commissioners  of  Mercer  County  to  subscribe  an 
amount  not  exceeding  $150,000/'  —  but  not  otherwise  designating 

the  amount.    The  bonds  referred  on  their  face  to  the  act  of  assemblv 

• 

and  its  date,  which  authorized  their  issue  and  recited  that  they  were 
issued  in  pursuance  thereof,  lliis  was  regarded  by  the  court  not  as 
an  offer  to  show  "that  no  law  exists  to  authorize  their  issue,  but  as 
one  to  show  that  the  recitals  in  the  l)onds  are  not  true,  and  to  show 
that  they  were  not  made  *in  pursuance  of  the  acts  of  assembly'  au- 
thorizing them;"  and,  following  Knox  County  v,  Aspinivall,*  it  was 
adjudged  that  the  matters  thus  offered  to  be  shown  constituted  no 
defence  against  a  bona  fide  holder,  on  the  principle  that  "  where  bonds 
on  their  face  import  a  compliance  with  the  law  under  which  they 
were  issued,  die  purchaser  is  not  bound  to  look  further."    And  fol- 
lowing Woods  V,  Lawrence  County,^  it  was  also  ruled  that  it  was  no 
defence  against  such  a  holder  that  the  bonds  were  sold  by  the  rail- 
road company  for  less  than  par,  they  being  negotiable  and  the  plain- 
tiff innocent.    And  it  was  also  decided  that  the  acceptance  by  the 
railroad  company  of  the  bonds  authorized  by  the  act  operated  perse 
as  an  acceptance  of.  the  gauge  law. 

§  919  (534).  Estoppel  by  Bacitals  in  the  Bond;  lUastration. — 
In  another  case,  authority  to  a  city  "to  take  stock  in  any  char- 
tered company  for  making  a  road,  or  roads,  to  the  said  city"  was 
held,  in  favor  of  a  bona  fide  purchaser  of  its  bonds,  to  authorize  it  to 
subscribe  to  a  railroad  which,  by  the  terms  of  its  charter,  and  in  fact 
did  not  terminate  at  said  city,  but  whose  nearest  terminus  was  fortj- 
six  miles  distant,  it  appearing  that  there  was,  at  the  time  of  said 
subscription,  another  railroad  leading  from  that  terminus  to  the 
city.^    Authority  was  given  by  the  legislature  to  the  city  of  Mi^ 

*  Knox  County,   v.   Aspinwall,   21  such  bonds,  it  b  not  necessary  for  the 

How.  (U.  S.)  539.  holder  to  show  that  the  grand  ju»y 

^  Woods    V.    Lawrence    Countv,    1  fixed  the  manner  and  terms  of  paying 

Black    (U.    S.),    386.      In    Woods   v.  for  the  stock;  nor  is  it  a  defence  for  the 

Lawrence  County,  above  cited,  it  was  county  to  show  that  the  grand  juiy 

also  held  where  the  statute  requires  the  omitted  to  do  so.    It  is  enough  that  the 

grand  jury  to  fLx  the  amount  of  a  sub-  manner  and  terms  of   payment  werj 

scription    to    railroad    stock,    and    to  agreed  upon  between  the  company  t^ 

approve  of  it,  and  upon  their  report  the  commissioners.     This  case,  ainODg 

being  filed  empowers  commissioners  to  others,    was    cited    and    approved  J 

carry  the  same  into  effect  by  making  its  Grand   Chute   v.    Winegar,    15   WftD* 

subscription  in  the  name  of  the  county,  (U.  S.)  372. 

that  if  these  things  be  done  agreeably        ■  Van  Hostrup  v.  Madison  Cityi  ^ 

to  the  law,  the  county  cannot  after-  Wall.  (U.  S.)  291.  See  Aurora  v.  ^^ 

wards  deny  its  obligation  to  pay  the  9  Ind.  74;    s.  c.  22  Ind.  88,  9().  50?- 

amount  suDscribed.    In  a  suit  Drought  The  decision  in  Van  Hostrup  v.  M»dj- 

to  recover  the  arrears  of  interest  on  son  City  was  undoubtedly  influeooed 
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waukee  to  issue  bonds  in  aid  of  a  railroad  company  specially  named, 
"and  any  other  railroad  company  duly  incorporated  and  organized 
for  the  purpose  of  constructing  railroads  leading  from  the  city  of 
Milwaukee,"  &c.,  and  it  was  held,  such  having  been  the  construction 
put  upon  it  by  the  city  authorities  at  the  time,  that  the  power  to 
issue  bonds  vxis  not  confined  to  companies  then  in  existence,  but  ex- 
tended to  companies  afterwards  created.^ 

§  920  (535).  Estoppel  by  Bacitals  in  the  Bond;  lUostration.  —  In 
another  case,^  the  city  was  held  liable  upon  bonds  issued  to  a  railway 
company  under  the  following  circumstances,  viz. :  The  legislature  au- 
thorized the  city  to  subscribe  on  the  condition  of  a  majority  vote ; 
the  city  embodied  three  conditions  in  the  proposition  submitted  to 
the  voters,  one  of  which  was  that  $1,000,000  should  be  subscribed 
by  other  parties ;  the  vote  carried ;  other  parties  did  not  subscribe 
the  $1,000,000;  the  city  refused  to  subscribe  and  issue  bonds,  but 
was  compelled  to  do  so  by  a  mandamus  of  an  inferior  court,  whose 
judgment  was  afterwards  reversed  by  the  Court  of  Appeals  of  the 
State,  which  held  that  the  city  had  no  authority  to  take  the  stock  or 
issue  the  bonds  until  the  $1,000,000  had  been  subscribed  by  other 
parties.  Meanwhile,  however,  bonds  were  issued  by  the  city,  bear- 
ing its  seal  and  signed  by  its  mayor  and  clerk,  reciting  that  they 
were  duly  issued  under  a  specified  act  of  the  General  Assembly. 

§  921  (536).  Same  Subject.  —  The  Supreme  Court  of  the  United 
States  held  in  the  case  last  cited  that  a  bona  fide  holder  for  value  of 
these  bonds,  who  had  no  actual  notice  of  the  facts  relied  on  for  a 
defence,  could  recover  thereon.  Mr.  Justice  Clifford,  delivering  the 
opinion  of  the  court,  makes  use  of  this  language  in  stating  the  ground 

by  the  natural  desire  to  protect  the  site  authority  to  issue  the  bonds  of  the 
holders  of  the  bonds.  Douots  can  but  county  to  raise  money  to  build  a  court- 
lie  entertained  that  the  Columbus  and  house.  Sealing  outside  of  jurisdiction. 
Shelby  Road,  distant  and  between  The  case  also  holds  that  it  was  compe- 
different  points,  was  a  road  leading  to  tent  for  the  proper  county  official  (the 
Madison.  Note  remarks  of  Nelso?i,  J.  county  judge)  to  visit  New  York  for 
The  court  held  that  it  was  a  proper  purposes  connected  with  the  disposi- 
case  in  which  to  hold  the  municipality  tion  of  the  bonds,  and  while  there,  and 
to  the  practical  construction  it  had  put  out  of  his  jurisdiction^  to  issue  and  seal 
upon  tue  enabling  act.  Supra y  §  883.  new  bonds  with  a  new  seal  procured  at 
See  also  Kirkbride  v.  Lafayette  Co.,  the  time,  in  exchange  for  bonds  already 
108  U.  S.  208.  issued,  but  not  vet  put  on  the  market, 

*  James    v,    Milwaukee,    16    Wall,  and  it  was  so  held,  although  the  statute 

(U.  S.)  159.  of  the  State  provided  that  in  the  case 

In  Lynde  v,  Winnebago  County,  16  of  the  absence  of  that  officer  the  county 

Wall.  (U.  S.)  6,  a  special  submission,  clerk  should  take  his  place, 
under  the  laws  of  Iowa,  Xo  a  popular        '  Lexington    v.    Butler,    14    WalL 

vote,  was  construed  to  give  the  requi-  (U.  S.)  282. 
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of  the  judgment :  "  Admitted,  as  it  is,  that  the  corporation  defendants 
possessed  the  power  to  subscribe  for  the  stock  and  issue  the  bonds,  it 
is  clear  that  the  plaintiff  is  entitled  to  recover  upon  the  merits,  as  the 
repeated  decisions  of  this  court  have  established  the  rule  that  when 
a  corporation  has  power  under  any  circumstances  to  issue  negotiable 
securities^  the  bona  fide  holder  has  a  right  to  presume  that  they  were 
issued  under  the  circumstances  which  give  the  requisite  authori^^ 
and  that  they  are  no  more  liable  to  be  impeached  in  the  hands  of 
such  a  holder  than  any  other  commercial  paper."  By  the  expression 
that  it  is  admitted  that  the  city  "possessed  the  power  to  subscribe 
for  the  stock  and  to  issue  the  bonds,"  reference  is  undoubtedly  made 
to  the  act  of  the  legislature  which  gave  this  power  on  condition  of  a 
majority  vote,  and  possibly  to  the  fact  that  it  was  admitted  in  the 
plea  that  the  vote  was  cast  in  favor  of  the  subscription,  for  other- 
wise it  seems  to  have  been  denied  that  the  power  existed ;  and  that 
it  did  not  exist  as  between  the  city  and  the  railroad  corporation  was 
decided  by  the  Court  of  Appeals  of  the  State.  The  substance  of  the 
decision  of  the  United  States  Supreme  Court  in  this  case  would  seem 
to  be  that  a  bona  fide  purchaser  of  the  bonds  had  under  the  legislation 
and  recitals  in  the  bond  the  right  to  presume  that  the  condition 
annexed  by  the  city  as  to  the  $1,000,000  of  other  subscriptions 
had  been  complied  with;  and  thus  viewed,  the  judgment  of 
the  court  rests  upon  grounds  whose  soundness  cannot  admit  of 
question. 

§  922.  Oonstitational  LimitationB  of  Indebtedness ;  when  Estoppel 
will  not  be  implied.  —  The  Supreme  Court  of  the  United  States  in 
a  long  line  of  decisions  has  considered  and  adjudged  the  scope  and 
effect  of  peremptory  constitutional  provisions  that  municipalities 
shall  not  incur  debt  or  issue  bonds  exceeding  a  specified  percentage 
of  the  value  of  the  taxable  property  within  the  municipality  to  be 
ascertained  by  the  official  assessments  or  valuations  for  the  pu^ 
poses  of  taxation.  These  constitutional  provisions  are  regarded  as 
fixing  a  limit  beyond  which  the  power  to  issue  bonds  cannot  be  legis- 
latively conferred,  and  if  bonds  be  issued  in  excess  of  the  limit  they 
are,  in  the  absence  of  estoppel,  void.'  A  mere  recital  that  the  bond  is 
issued  under  the  authority  of  a  statute  and  in  pursuance  of  an  ordi- 
nance  of  the  city  does  not  preclude  the  municipality  from  asserting 

»  Buchanan  v.  Litchfield,  102  U.  S.  366;    Sutliff  v.  Lake  County  Com'is. 

278;  Dixon  County  V.  Field,  1 11  U.  S.  147    U.    8.    230;     Hedges    v,    Dixon 

83;  Litclifield  v.  Ballou,  114  U.  S.  190;  County,  150  U.  S.  182.    As  to  estoppel 

Lake  County  v.  Rollins,  130  U.  S.  662;  see  infra,  §§  923,  924. 
Doon  Township  v.  Cummins*  142  U.  S. 
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the  invalidity  of  the  bonds  under  the  constiiviional  limitation.^    If  the 
aggregate  amount  of  the  issue  of  bonds  appears  upon  the  face  of 

*  Buchanan  v.  Litchfield,  102  U.  S.  of  the  city 's  indebtedness  existing  at  the 

278.      Buchanan    v.    Litchfield,     102  time  the  bonds  in  question  were  is- 

U.  8.  278^  involved  the  construction  sued?    The  extent  of  that  indebted- 

of  a  provision  of  the  Constitution  of  ness  was  a  fact  peculiarly  within  the 

Illinois  of  1870  (art.  ix,  §  12),  which  knowledge  of  the  constituted  authori- 

ordains  that  *'no  county,  city,  town-  ties  of  the  city.     It  was  necessarily 

ship,  school  district,  or  other  municipal  left,  both  by  the  Constitution  and  the 

corporation  shall   be  aUowed  to   be-  statute  of  1873,  to  their  examination 

come  indebted  in  any  manner  or  for  and  detennination,  under  the  consti- 

any  purpose  to  an  amount,  including  tutional  injunction,  however,  that  no 

existing   indebtedness,  in    the  aggre-  municipal  corporation  should  exceed 

gate  exceeding  five  per  centum  on  the  the  prescribed  amount  of  indebtedness, 

value  of  the  taxable  property  therein.  It  was,  nevertheless,  a  fact  which,  so 

to  be  ascertained  by  the  last  assess-  far  as  we  are  advised  by  the  record, 

ment  for  State  and  county  taxes  previ-  could  not  at  all  times  and  absolutely 

ous  to  the  incurring  of  such  indebted-  or  with  reasonable  certainty,  be  as- 

ness."    A  statute  of  Illinois  authorized  certained  from  any  official  documents 

cities  to  construct  water  works  and  for  to  which  the  public  had  access."    After 

that  purpose  to  borrow  money  and  examining  the  cases  in  which  an  es- 

issue  bonds.     Bonds  were  issued  pur-  toppel  had  been  held  to  exist  under  the 

suant  to  the  statute,  each  reciting  that  provisions  of  the  statute  Justice  Harlan 

"it  is  issued  under  authority  of  an  act  further  said  (p.  292):   ''It  will  be  ob- 

of  the  General  Assembly  of  the  State  served  that  the  bonds  issued  by  the 

of  Illinois  (describing  it),  and  in  pursu-  city  of  Litchfield  contain  no  recital 

ance  of  an  ordinance  of  the  said  city  whatever  of  the  circumstances  which, 

of  Litchfield  entitled  'An  ordinance  to  under  the  Constitution  of  the  State, 

provide  for  the  issuing  of  bonds  and  must  have  existed  before  the  city  could 

the    construction    of    the    Litchfield  legally    incur    the    indebtedness    for 

Water  Works.'"     The  constitutional  which  the  bonds  were  issued.     They 

provision  was  not  referred  to  in  the  purport,  it  is  true,  to  be  issued  under 

statute  authorizing  the  issue  of  bonds  the  authority  of  the  act  of  April  15, 

or  in  the  ordinance  or  in  the  bonds.    At  1873,  and  in  pursuance  of  the.  ordi- 

the  time  of  the  issue  of  the  bonds  the  nance  of  the  city  based  upon  that 

indebtedness  of  the  city  already  ex-  statute.     But  that  statute  does  not 

ceeded  the  constitutional  limit.     Suit  expressly  restrict  the  exercise  of  the 

was  brought  for  overdue  coupons  on  power  to  erect  and  maintain  a  system 

these  bonds  by  a  bona  fide  holder  for  of  water  works  to  cases  in  which  the 

value    without   any    notice   that    the  aggregate  indebtedness  of  the  city  was 

bonds  were  issued  in  excess  of  the  con-  witliin  the  limit  which  the  Constitution 

stitutional   restriction.     The  Supreme  declared     no     municipal     corporation 

Court  of  the  United  States  held  that  should  exceed.    Nor  does  the  city  ordi- 

the  city  was  not  liable,  and  that  the  nance  recite  or  state,  even  in  general 

plaintiff  could  not  invoke  the  doctrine  terms,  tliat  the  proposed  indebtedness 

of  estoppel;    and  reference  was  made  was  incurred  in   pursuance  of  or  in 

to  the  absence  of  an  express  state-  accordance    with   the  Constitution  of 

ment  in  the  bonds  that  the  aggregate  the  State,  or  under  the  circumstances 

indebtedness   of   which   they   were   a  which  permitted  the  issue  of  the  bond, 

part  was  not  in  excess  of  the  constitu-  Consequently,  a  recital  that  the  bonds 

tional  limit.     In  the  opinion,  Mr.  Jus-  were  issued  under  the  authority  of  the 

tice    Harlan    said     (p.    289):      "The  statute,  and  in  pursuance  of  the  city 

purchaser  of  the  bonds  was  certainly  ordnance,  did  not  necessarily  import 

oound  to  take  notice  not  only  of  the  a  compliance   with  the  Constitution, 

constitutional  limitation  upon  munici-  .  .  .  Any    different    conclusion    from 

pal  indebtedness,  but  of  such  facts  as  that  indicated  would  extend  the  doc- 

the    authorized     official     assessments  trines  of  this  court  upon  the  subject  of 

disclosed  concerning  the  valuation  of  municipal  bonds  farther  than  would  be 

taxable  prop)erty  within  the  city  for  consistent    with    reason    and    sound 

the  year  1873.    But  in  what  way  was  policy,  and  farther  than  we  are  now 

the  purchaser  to  ascertain  the  extent  willing  to  go.    The  present  action  can- 
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each  bond^  and  if  a  reference  to  the  proper  assessment  roll  of  the 
municipality  shows  that  the  total  issue  thus  disclosed  exceeds  the 
constitutional  limit  of  indebtedness,  a  recital  that  the  bond  is  issued 
under  and  by  virtue  of  a  statute  and  the  Constitution  of  the  State, 
does  not  in  such  a  case  estop  the  municipality  from  pleading  that  the 
issue  was  made  in  violation  of  the  constitutional  limitation.  The 
court  declared  that  the  amount  of  the  assessed  value  of  the  taxable 
property  was  ascertainable  in  one  way  only,  and  that  was  by  a  refer- 
ence to  the  assessment  itself,  a  public  record  specified  in  the  G)nsti- 
tution  as  the  standard,  equally  accessible  to  all  intending  purchasers 
of  bonds  as  well  as  to  the  municipal  officers  making  the  issue.  No 
recital  involving  the  amount  of  the  assessed  taxable  valuation  of 
the  property  to  be  taxed  for  the  payment  of  the  bonds  could  take  the 
place  of  the  assessment  roll  or  record  itself,  for  it  is  the  amount  as 
fixed  by  reference  to  that  roll  or  record  that  is  made  by  the  Constitu- 
tion the  standard  for  measuring  the  limit  of  municipal  power. 
Nothing  in  the  way  of  inquiry,  ascertainment,  or  determination  as 
to  that  fact,  namely,  the  value  of  the  taxable  property  in  the  county, 
is  submitted  to  the  county  officers.  They  are  bound,  it  is  true,  to 
learn  from  the  assessment  what  the  limit  upon  their  authority  is,  as  a 
necessary  preliminary  in  the  execution  of  their  functions  and  in  the 
performance  of  their  duty.  But  the  information  is  for  themselves 
alone.  All  the  world  besides  must  have  it  from  the  same  source 
and  for  themselves.  The  fact,  as  it  is  recorded  in  the  assessment, 
is  extrinsic  and  proves  itself  by  inspection,  and  concludes  all  de- 
terminations that  contradict  it.  Therefore,  when  the  total  aggre- 
gate amount  of  bonds  appears  upon  the  face  of  each,  the  validity 
or  invalidity  of  the  issue  can  necessarily  be  determined  by  any  per- 
son by  a  simple  reference  to  the  assessment  roll,  and  there  is  no  room 
for  an  estoppel.'    In  the  next  case  in  which  an  estoppel  was  claimed 

not  be  maintained,  unless  we  should  osition  so  to  do  shall  have  been  first- 
hold  that  the  mere  fact  that  the  bonds  submitted  to  the  qualified  electors 
were  issued,  without  any  recitals  of  thereof,  at  an  election  by  authority  oT 
the  circumstances  bringing  them  within  law;  provided,  tliat  such  donations  or 
the  limit  fixed  by  the  Constitution,  was,  a  county,  with  the  donations  of  sucb. 
in  itself,  conclusive  proof,  in  favor  of  a  subdivisions,  in  the  aggr^ate,  shall 
bona  fide  holder,  that  the  circumstances   not  exceed  ten  per  cent  of  tne 


existed  which  authorized  them  to  be   valuation  of  such    county;    provided 
issued.    We  cannot  so  hold."  further,  that  any  city  or  coimty  may, 

*  Dixon  County  f.  Field,  111  U.  S.    by  a  two-thirds  vote,   increase  sucli 
83.    This  case  arose  under  the  Con-   indebtedness  five  per  cent  in  addition 
stitution  of  Xebraska,  which  ordained   to  such  ten  per  cent,  and  no  bonds  or 
(art.    xii,  §  2)  that,  "No  city,  county,   evidences   of   indebtedness   so    issued 
town,  precinct,  municipality,  or  other  shall  be  valid  unless  the  same  ahaSI 
subdivision  of  the  State  shall  ever  make   have    indorsed    thereon    a    certificate 
donations  to  any  railroad  or  other  works  signed  by  the  secretary  and  auditor 
of  internal  improvement,  unless  a  prop-   of  the  State,  showing  that  the  same  is 
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on  behalf  of  a  bona  fide  holder  of  the  bonds  against  a  defence  that  the 
bonds  were  issued  in  violation  of  the  constitutional  limitation,  the 
statute  authorized  the  county  commissioners,  after  a  vote  of  the  tax- 
payers, to  issue  county  bonds  to  fund  the  floating  debt,  such  bonds 
not  to  exceed  the  amount  of  the  debt  which  should  be  ascertained 
by  the  commissioners.  No  reference  was  made  in  the  statute  to  the 
constitutional  limitation.  County  commissioners  fixed  the  amount 
of  the  debt  in  excess  of  the  constitutional  limitation  and  issued  bonds 
to  that  amount,  each  of  which  referred  to  the  statute  and  in  which  it 
was  "certified  that  all  the  provisions  and  requirements  of  the  act 
had  been  fully  compUed  with  by  the  proper  officers  in  the  issuing 
of  this  bond."  It  was  held  that  the  municipality  was  not  estopped 
to  plead  the  invalidity  of  the  bonds.  The  court  declared  that  there 
was  no  estoppel  in  regard  to  the  constitutional  question,  because 
there  was  no  recital  in  regard  to  it.    It  recognized  the  fact  that  it 

issued  pursuant  to  law.''  In  defence  thus  more  than  ten  per  cent  of  the  as- 
of  an  action  by  a  bona  fide  holder  on  sessed  valuation.  On  the  principle 
negotiable  bonds  issued  by  Dixon  that  there  must  be  authority  of  law  by 
County,  it  was  alleged  that  the  bonds  statute  for  every  issue  of  bonds  of  a 
were  issued  in  viobtion  of  this  con-  municipal  corporation;  that  the  cor- 
stitutional  provision.  The  plaintiff  poration  is  bound  by  the  recitals  in 
contended  tiiat  the  municipahty  was  such  bonds  only  in  respect  of  facts 
estopped  from  setting  up  this  defence  wliich  the  corporate  officers  had  by 
by  reason,  among  other  things,  of  the  law  authority  to  determine,  but  not  in 
recitals  in  the  Donds.  There  were  respect  of  facts  which  they  had  no 
eighty-seven  bonds  of  $1000  each,  all  authority  to  determine,  the  Supreme 
issued  at  one  time.  E^h  bond  re-  Court  decided  that  the  county  was  not 
cited  that  it  '^was  issued  under  and  in  liable,  saying:  "There  was  no  power 
pursuance  of  an  order  of  the  county  at  all  conferred  to  issue  bonds  m  ex- 
commissioners  of  the  County  of  cess  of  an  amount  equal  to  ten  per  cent 
Dixon  and  authorized  by  an  election  upon  the  assessed  valuation  of  tlie 
held  in  said  county  on  the  27th  day  of  taxable  property  of  the  county.  The 
December,  1875,  and  under  and  by  amount  of  bonds  issued  was  known, 
virtue  of  chap.  xxxv.  of  the  General  It  is  stated  in  the  recital  itself.  It  was 
Statutes  of  Nebraska,  and  amend-  $87,000.  The  holder  of  each  bond  was 
ments  thereto,  and  the  Constitution  of  apprised  of  that  fact.  The  amount  of 
the  Statef  art.  xii,  adopted  October,  the  assessed  value  of  the  taxable 
A.  D.  1875."  On  each  bond  was  also  prop)erty  in  the  county  is  not  stated ; 
indorsed  the  certificate  of  the  county  but,  ex  vi  termini,  it  was  ascertainable 
clerk  that  ''the  question  of  issuing  in  one  way  only,  and  that  was  by 
said  bonds  was  duly  submitted  to  the  reference  to  the  assessment  itself,  a 
people  of  the  county,  November  24,  public  record  equally  accessible  to  all 
1875,  in  the  following  form :  Shall  mtending  purchasers  of  bonds,  as  well 
Dixon  County  issue  to  the  C.  C.  &  B.  as  to  the  county  officers.  .  .  .  Notliing 
H.  R.  R.  Co.  $87,000,  ten  per  cent  in  the  way  of  inquiry,  ascertainment, 
twentjT  year  bonds?  which  was  de-  or  determination  as  to  that  fact  is 
dded  in  the  affirmative  by  462  votes  submitted  to  the  county  officers.  .  .  . 
against  120."  The  certificate  of  the  The  fact  as  it  is  recorded  in  the  assess- 
secretary  and  auditor  of  the  State  of  ment  itself  is  extrinsic,  and  proves 
Nebraska  that  the  bond  was  issued  itself  by  inspection,  and  concludes  all 
punuant  to  law  was  also  indorsed  on  determinations  that  contradict  it." 
it.  In  point  of  fact  the  assessed  valua-  Similar  facts  and  same  principle,  Nesbit 
tion  of  the  County  of  Dixon  for  1875  v.  Riverside  Ind.  Dist.,  144  U.  8.  610; 
was  $587,331,  the  bonds  issued  being  8.  c.  infra,  §  924. 
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might  be  said  that  inasmuch  as  the  bonds  recited  that  all  the  re- 
quirements of  the  statute  had  been  fully  complied  with  by  the  proper 
ofBcers  and  inasmuch  as  one  of  those  requirements  was  that  the 
officers  should  determine  the  amount  of  the  county  debt,  the  infer- 
ence was  fair  and  reasonable  that  the  statute  meant  that  the  com- 
mifsioners  should  recognize  only  what  was  a  just  and  lawful  debt, 
not  claims  that  were  void  and  therefore  no  debt;  and  that  the  recital 
was  in  effect  a  statement  that  the  whole  matter  had  been  examined  by 
the  board,  and  that  they  had  issued  bonds  for  only  such  warrants  as 
were  found  to  be  issued  in  conformity  to  the  law,  the  whole  law,  — 
organic  as  well  as  statute.  But  the  court  declared  that  this  con- 
sideration did  not  help  the  bondholder,  because  even  if  the  bond 
had  expressly  stated  that  the  board  canvassed  the  debt  and  found 
the  same  to  be  binding  and  valid  under  the  law  and  the  Constitu- 
tion, and  that  the  same  was  $500,000  (the  amount  of  the  issue),  the 
recital  did  not  work  an  estoppel,  fkch  bond  showed  on  its  face  the 
total  amount  of  the  issue,  and  it  was  the  duty  of  the  purchaser  to 
refer  to  the  assessed  valuation  for  the  purpose  of  determining 
whether  the  issue  exceeded  the  constitutional  limit  based  thereon, 
and  this  for  the  reason  that  the  bonds  contained  no  recital  upon  that 
point'  After  having  had  before  it  a  case  in  which  the  bonds  con- 
tained an  express  recital  that  the  total  amount  of  the  issve  did  not 
exceed  the  constitviional  limit  y  and  did  not  show  on  their  face  the 
amount  of  the  issue,  and  the  county  records  showed  only  the  valua- 
tion of  the  property,  and  after  having  held  that  upon  these  facts  that 
the  county  was  estopped  from  attacking  the  validity  of  the  bonds 
in  the  hands  of  a  bona  fide  holder  for  value  on  the  ground  that  the 
issue  exceeded  the  constitutional  limitation,^  another  case  came 
before  the  Supreme  Court  of  the  United  States  which  involved  the 
validity  of  an  issue  of  bonds  made  by  a  board  of  county  commis- 
sioners, and  each  of  which  recited  that  it  was  issued  by  virtue  of  and 

*  Lake    County    v.    Graham,     130  ered,  one  the  amount  of  assessed  value 

U.  S.  674;    so  explained  in  SutlifT  v.  and  the  other  the  ratio  between  the 

Lake  County,  147  U.  S.  230,  237.    In  assessed  value  and  the  debt  proposed 

Lake  County  v.   Graliam,    130  U.   S.  These  being  the  exactions  of  the  Con- 

674,  the  facts  were  in  general  similar  stitution,  it  is  not  within  the  power  of 

to  those  in  Dixon  County  v.  Field,  111  the  legislature  to  dispense  with  thorn 

U.  S.  83,  and  the  court  r^arded  the  either   directly   or   indirectly   by   the 

latter  case  as  controlling.    Mr.  Justice  creation   of  a  ministerial   commissioo 

Lamar,  speaking  for  the  court,  said :  whose  finding  shall  be  taken  in  lieu  of 

"The  question  here  is  distinguishable  the  facts." 

from  that  in  the  cases  relied  on  by        '  Chaffee    County    v.    Potter    142 

counsel    for   the    defendant    in    error  U.  S.   355.     Approved  and   followed, 

(over-issue  cases  contrary  to  a  statute).  Gunnison  County  v.  Rollins,  173  U.  8. 

In  this  case,  the  standard  of  validity  is  255.     These  cases  are  examined  ^od 

created  by  the  Constitution.     In  that  discussed  in  §  923,  post, 
standard  two  factors  are  to  be  consid- 
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in  compliance  with  the  vote  of  a  majority  of  the  qualified  electors 
at  an  election  duly  had,  and  under  and  by  virtue  of  and  in  com- 
pliance with  an  act  of  the  State  of  Colorado,  and  each  of  which  also 
certified  that  all  of  the  provisions  of  the  act  had  been  fully  com- 
plied with  b^  the  proper  officers  in  the  issuing  of  the  bond.  The 
constitutional  limitation  of  the  State  of  Colomdo  measured  the 
power  of  the  county  to  become  indebted  by  the  assessed  valuation 
of  the  taxable  property  within  the  county,  and  the  same  statute 
under  which  the  bonds  were  issued  required  the  boards  of  county 
commissioners  of  each  county  to  prepare,  record,  and  publish  semi- 
annual statements  showing  the  amount  of  debt  owing  by  the  county, 
and  in  what  the  debt  consisted,  with  other  particulars  as  to  the 
financial  condition  of  the  county.  The  court  declared  that  the 
plaintiff,  although  a  purchaser  for  value  before  maturity  of  the 
bonds,  was  charged  with  the  duty  of  examining  the  record  of  indebt- 
edness provided  by  the  statute  in  order  to  ascertain  whether  the  bonds 
increased  the  indebtedness  of  the  county  beyond  the  constitutional 
limit;  and  that  the  recitals  in  the  bonds  did  not  estop  the  county 
to  prove  by  the  records  of  the  assessment  and  of  the  indebtedness 
that  the  bonds  were  issued  in  violation  of  the  Constitution.  It 
declared  that  inasmuch  as  the  amount  of  the  indebtedness  was,  by 
statute,  made  a  matter  of  public  record,  open  to  the  inspection  of 
every  one,  there  could  be  no  implication  that  it  was  intended  to  leave 
that  matter  to  be  determined  and  concluded  contrary  to  the  facts 
so  recorded,  by  the  officers  charged  with  the  duty  of  issuing  the 
bonds.  It  therefore  held  that  the  case  before  it  fell  within  the  prin- 
ciples of  its  previous  decisions,  where  it  held  that  the  parties  were 
obliged  at  their  peril  to  take  notice  of  the  assessed  valuation  as 
recorded  in  the  assessment  roll,*  which,  by  constitutional  requirement, 
was  made  the  test  of  the  power  of  the  municipality  to  contract  debt 
The  only  difference  was  that  in  these  cases  the  single  fact  required 
to  be  shown  by  the  public  record  was  the  valuation  of  the  property 
of  the  county,  whereas  in  the  case  then  before  it,  two  facts  were  to 
be  so  shown,  the  valuation  of  the  property  and  the  amount  of  the 
county  debt.  But  as  both  these  facts  were  equally  required,  by 
the  statute,  to  be  entered  on  the  public  records  of  the  county,  they 
were  both  facts  of  which  all  the  world  was  bound  to  take  notice,  and 
as  to  which,  therefore,  the  county  could  not  be  concluded  by  any 
recitab  in  the  bonds.' 

«  Dixon  County  v.  Field,  111  U.  S.  «  Sutliff  v.  Lake  County,  147  U.  8. 
83;  Lake  County  v.  Graham,  130  U.  8.  230.  The  distinguishing  feature  of  this 
mi.  case  10  the  '*  financial  statements  "  as  to 
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§  923.  Oonstitational  LimitationB  of  Indebtedness;  OircmnsUnces 
under  which  Estoppel  will  be  implied.  —  Although  the  first  cases  in 
which  the  question  whether  an  estoppel  might  exist  precluding  the 
municipal  corporation  from  pleading  invalidity  of  its  bonds  for 
a  failure  to  comply  with  constitutional  limitations,  were  decided 
adversely  to  the  existence  of  any  estoppel  upon  the  facts  of  each 
particular  case,  yet,  in  one  or  more  of  the  cases  in  which  the  court 
denied  the  existence  of  any  estoppel,  the  possibility  of  an  estoppel 
being  conferred  under  other  and  different  circumstances  was  clearly 
recognized.^     After  the  court  had  on  several  occasions  declared 

the  county's  indebtedness  required  to  be  ness  that  the  principles  we  have  an- 
enterod  of  record.  They  were  so  required  nouuced  render  it  impossible  for  a 
in  another  part  of  the  same  act  (Act  State  by  a  constitutional  provisioD  to 
March  24,  1877),  which  authorized  ^lard  against  excessive  municipal 
the  issue  of  the  bonds.  This  was  a  long  mdebtedness.  By  no  means.  If  a 
act  of  143  sections,  dealing  generally  State  Constitution,  in  fixing  a  limit  for 
with  county  affairs,  and  it  did  not  indebtedness  of  that  cliaracter,  should 
expressly  provide  or  apparently  con-  prescribe  a  definite  rule  or  test  for  de- 
template  tnat  the  financial  statements  termining  whether  that  limit  has  al> 
prescribed  to  be  made  in  §  30  had  ready  b^n  exceeded  or  is  being  ex- 
any  connection  with  the  issuing  of  ceeded  by  any  particular  issue  of  bonds, 
county  bonds,  and  it  did  not  prescribe  all  who  purchase  such  bonds  would 
that  these  financial  statements  should  do  so  subject  to  that  rule  or  test, 
be  constructive  notice  of  anything  to  whatever  might  be  the  hardship  in  the 
anybody.  This  case  of  StUliff  is,  in  case  of  those  who  purchased  them  in 
our  judgment,  limited  if  not  in  effect  open  market  in  good  faith.  Indeed,  it 
overruled  on  one  point  by  the  later  is  entirely  competent  for  a  State  to 
case  of  Gunnison  County  v.  Rollins,  provide  by  statute  that  aU  obligations, 
173  U.  S.  255,  in  the  same  State  in  m  whatever  form  executed  by  a  mu- 
which  it  is  held,  inter  aliay  that  a  bona  nicipality  existing  under  its  laws,  shall 
fide  holder  of  negotiable  bonds  issued  be  subject  to  any  defence  that  would 
under  the  Funding  Act  of  February  21,  be  allowed  in  cases  of  non-negotiable 
1881,  was  not  bound  to  examine  the  instruments.  But,  for  reasons  that 
orders,  proceedings,  or  records  of  the  every  one  understands,  no  such  stat- 
county,  nor  the  so-called  financial  utes  have  been  passed.  Municipal  ob- 
statements  entered  upon  the  records  ligations  executed  under  such  a  statute 
of  the  county  (under  §  30,  Act  of  could  not  be  readily  disposed  of  to  those 
March  24,  1877),  although,  if  he  had  who  invest  in  such  securities." 
consulted  them,  he  might  have  had  The  opinion  of  the  court  does  not 
notice  that  the  refunding  bonds  were  expressly  enumerate  all  the  orders, 
issu^  to  refund  invalid  warrants,  financial  statements,  records,  and  pro- 
This  decision  in  the  Gunnison  County  ceedin^  which  the  defendants  intro- 
Case  proceeds  upon  the  ground  of  giv-  duced  in  evidence  over  the  objections 
ing  full  meaning  and  effect  to  the  ne-  and  exceptions  of  the  plaintiff  in  that 
gotiability  of  municipal  bonds  and  to  case.  In  regard  to  tnese  the  court 
the  recitals  therein.  It  is  a  distinct  de-  says  (p.  276):  "What  has  been  said 
cision  to  the  effect  that  the  holder  of  renders  it  unnecessary  to  consider 
negotiable  bonds  where  the  legislature  various  questions  arising  up)on  excep- 
or  Constitution  had  made  no  such  ac-  tions  to  specific  rulings  in  the  Cireuit 
ouirement  was  not  bound  to  examine  Court  as  to  the  admission  and  exclu- 
tne  ordinances,  orders,  resolutions,  and  sion  of  evidence,  and  as  to  those  parts 
other  proceedings  for  the  issue  of  of  the  charge  to  which  objections  were 
the  bonds.  The  court,  Harlan,  J.,  in  made.  Those  rulings  are  inconsiMent 
concluding  its  unanimous  opinion,  niade  vyith  the  principles  herein  announced." 
the  following  important  observations  8.  c.  infra,  §  924. 
(p.  275) :  *  In   Buchanan   v.    Litchfield,    102 

"It  is  insisted  with  much  earnest-  U.  S.  278,  after  referring  to  the  fact 
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that  the  bonds  were  invalid  because  issued  in  violation  of  a  con- 
stitutional provision  limiting  the  indebtedness  of  the  municipality, 
and  that  on  the  particular  recitals  before  the  court  there  was  no 
estoppel  upon  the  municipality  to  plead  the  invalidity,  a  case  came 
before  the  court  involving  the  validity  of  an  issue  of  bonds  which 
contained  a  direct  reference  to  the  constitutional  provision.  In 
this  case  *  county  bonds  were  issued  for  the  purpose  of  funding 
floating  indebtedness.  Each  bond  recited  that  it  was  issued  by  the 
county  commissioners  in  exchange  at  par  for  vahd  floating  indebt- 
edness of  the  county  under  and  by  virtue  of  and  in  full  conformity 
with  the  statute,  and  that  all  the  requirements  of  law  had  been  fully 
complied  with  by  the  proper  officers  in  the  issuing  of  the  bond.  It 
was  further  certified  that  the  total  amount  of  the  issue  of  borids  did 
not  exceed  the  limit  prescribed  by  the  Coiistitviion  of  the  State,  and 

that  the  purchaser  of  bonds  was  bound  prescribed  by  the  Constitution  of  the  State 
to  take  notice  of  the  constitutional  of  Colorado'*  (p.  357).  The  court  dis- 
limitation  and  of  the  assessed  valua-  tinguished  the  case  of  Lake  County  v. 
tion  of  the  property,  and  also  to  the  Graham,  130  U.  S.  674,  and  Dixon 
fact  tliat  no  means  existed  by  wliich  County  v.  Field,  111  U.  S.  83,  saying 
the  purch:iser  could  ascertain  with  any  (p.  362) :  **  We  held  in  that  case  [Lake 
reasonable  degree  of  certainty  the  County  v.  Graham]  that  the  county  was 
amount  of  the  indebtedness  of  tlie  not  estopped  from  pleading  the  consti- 
municipality,  the  court  said  (p.  290):  tutional  limitation,  because  there  was 
"As  neither  the  Constitution  nor  the  no  recital  in  the  bonds  in  regard  to  it. 
statute  prescribed  any  rule  or  test  by  and  because,  also,  the  bonds  showing 
which  persons  contracting  \%'ith  munici-  upon  their  face  that  they  were  issued  to 
pal  corporations  should  ascertain  the  the  amount  of  $500,000,  the  purchaser, 
extent  of  their  'existing  indebtedness,'  having  that  data  before  him,  was  bound 
it  would  seem  tliat  if  the  bonds  in  to  ascertain  from  the  records  the  total 
question  had  contained  recitals  which,  assessed  valuation  of  the  taxable  prop- 
upon  any  fair  construction,  amounted  erty  of  the  county,  and  determine  for 
to  a  representation  on  the  part  of  the  iiimself,  by  a  simple  arithmetical  cal- 
constituted  authorities  of  the  city  that  culation,  whether  the  issue  was  in  har- 
the  requirements  of  the  Constitution  mony  with  the  Constitution ;  and  that 
were  met,  —  that  is,  that  the  city's  the  bonds,  having  been  issued  in  viola- 
indebtedness,  increased  by  the  amount  tion  of  that  provision  of  the  Constitu- 
of  the  bonds  in  question,  was  witliin  tion  were  not  valid  obhgations  of  the 
the  constitutional  limit,  —  then  the  county.  Our  decision  was  based  largely 
city,  under  the  decisions  of  this  court,  upon  the  ruling  of  this  court  in  Dixon 
might  have  been  estopped  from  dis-  County  v.  tield,  1 1 1  U.  S.  83.  To  the 
piuting  the  truth  of  such  representa-  views  expressed  in  that  case  we  still 
tions  as  against  a  bona  fide  holder  of  adhere;  and  the  only  question  for  us 
its  bonds.  The  question  might  then  now  to  consider,  therefore,  is:  Do  the 
perhaps  be  brouj^ht  within  the  rule  additional  recital  in  these  bonds,  above 
announced  by  this  court  in  Town  of  set  out,  and  the  absence  from  their  face  of 
Coloma  V.  Eaves,  92  U.  S.  484."  anything  shorving  the  total  number  issued 

'  Chaffee  County  v.  Potter,  142  U.  of  each  series,  arid  the  total  amount  in  aU, 
S.  355.  This  case  was  expressly  fol-  estop  the  county  from  pleading  the  con- 
lowed  and  approved  in  the  Gunnison  stitutional  limitation?  In  our  opinion 
County  Case,  173  U.  S.  255  (1899),  re-  these  two  features  are  of  yittd  im- 
ferred  to  infra,  and  also  in  §  924.  portance    in    distinguishing    this  case 

The  recital  in  the  bond  in  Chaffee  from    Lake   County   v.    Graham    and 

County  V.  Potter  was  as  follows:    ** It  Dixon  County  v.  Field,  and  are  suffi- 

is  furpier  certified  that  the  total  amount  cient  to  operate  as  an  estoppel  against 

of  tkiB  issue  does  not  exceed  the  limit  the  county." 
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that  the  issue  had  been  authorized  by  a  vote  of  a  majority  of  the 
duly  qualified  electors  of  the  county,  voting  at  an  election  held  on  a 
specified  date.  There  was  nothing  on  the  face  of  the  bonds  to 
show  the  total  amount  issued,  and  the  question  before  the  court  was 
whether  the  additional  recital  in  the  bonds  referring  to  the  consti- 
tutional requirement,  and  the  absence  from  their  face  of  anjlhing 
to  show  the  total  number  issued  and  the  total  amount  of  the  bonds, 
estopped  the  county  from  pleading  the  constitutional  limitation. 
The  court  distinguished  its  previous  decisions,^  and  held  that 
the  additional  recital  apd  the  absence  of  anything  in  the  bonds 
to  show  the  amount  of  the  issue  were  features  of  vital  importance 
and  were  sufficient  to  operate  as  an  estoppel  against  the  county. 
The  purchaser  of  the  bonds  in  open  market  was,  under  these  circum- 
stances, bound  to  take  notice  of  the  constitutional  limitation  upon 
the  power  of  the  county  to  incur  indebtedness.  But  when  upon 
the  face  of  the  bonds  there  was  an  express  recital  that  the  con- 
stitutional limitation  had  not  been  passed  and  the  bonds  them- 
selves did  not  show  that  it  had,  he  was  bound  to  look  no  further. 
The  purchaser  might  even  know,  indeed  it  might  be  admitted 
that  he  would  be  required  to  know,  the  assessed  valuation  of  the 
taxable  property  of  the  county,  and  yet  he  could  not  ascertain 
by  reference  to  one  of  the  bonds  and  the  assessment  roll  whether 
the  county  had  exceeded  its  power  under  the  Constitution  in  the 
premises.  It  was  true  that  if  a  purchaser  had  seen  the  whole  issue 
of  each  series  of  bonds  and  then  compared  it  with  the  assessment 
roll,  he  might  have  been  able  to  discover  whether  the  issue  exceeded 
the  amount  of  indebtedness  limited  by  the  Constitution.  But  that 
is  not  the  test  to  apply  to  transactions  of  this  nature.  It  is  not  sup- 
posed that  any  one  person  would  purchase  all  of  the  bonds  at  one 
time,  as  that  is  not  the  usual  course  of  business  of  this  kind.  TTie 
test  in  the  absence  of  actual  notice  is,  —  What  does  each  indi- 
vidual bond  disclose  ?  If  the  face  of  one  of  the  bonds  had  dis- 
closed that,  as  a  matter  of  fact,  the  recital  in  it,  with  respect  to  the 
constitutional  limitation,  was  false,  of  course  the  county  would  not 
be  bound  by  that  recital,  and  would  not  be  estopped  from  pleading 
the  invalidity  of  the  bonds.  But  that  was  not  the  question  before 
the  court.  By  virtue  of  the  statute  under  which  the  bonds  were 
issued,  the  county  commissioners  were  to  determine  the  amount  to 
be  issued,  which  was  not  to  exceed  the  total  amount  of  the  indebt- 
edness at  the  date  of  the  first  publication  of  the  statutory  notice 
requesting  the  holders  of  county  warrants  to  exchange  the  warrants 

»  Dixon  V.  Field,  111  U.  S.  13;  Lake  County  r.  Graham,  130  U.  S.  674. 
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Tor  bonds  at  p&r.  The  statute  in  terms  gave  to  the  commissioners 
the  determination  of  a  fact,  i.  e.,  whether  the  issue  of  bonds  was  in 
iccordance  with  the  Constitution  of  the  State  and  the  statute  under 
which  they  were  issued,  and  required  them  to  spread  a  certificate 
3f  that  determination  upon  the  records  of  the  county.  The  redtal 
in  the  bond  to  the  efTect  that  such  determination  had  been  made 
ind  that  the  constitutional  limitation  had  not  been  exceeded 
in  the  issue  of  the  bonds,  taken  in  connection  with  the  fact  that  the 
bonds  themselves  did  not  show  such  recital  to  be  untrue,  under 
the  law,  estopped  the  coimty  from  sajing  that  it  is  untrue. 

In  a  later  case,  where  the  subject  was  thoroughly  debated  and 
:»nsidered,  the  Supreme  Court  had  before  it  the  question  of  the 
mlidity  of  other  bonds  issued  by  a  county  under  a  different  statute 
i)ut  the  same  constitutional  provision  as  that  involved  in  the  case  last 
referred  to,  and  containing  recitals  in  identically  the  same  terms. 
The  court  referred  to  and  examined  its  previous  decisions  at  great 
length  and  reafiirmed  its  decision  in  the  earlier  case  of  Chaffee 
County  that  the  recitals  contained  in  the  bond,  taken  in  conjunc- 
tion with  the  fact  that  the  total  amount  of  the  issue  did  not  appear 
jpon  the  face  of  the  bond,  were  sufficient  to  estop  the  county  from 
attacking  the  validity  of  the  bond  in  the  bands  of  an  innocent 
holder  for  value,  upon  the  ground  that  the  amount  of  the  issue 
exceeded  the  constitutional  limit  of  indebtedness.' 

■  GunoboD  CouDty  v.  Rollina,  173  November,   a.  d.  1882."    The  defence 

U.  8.  255.    The  recital  id  each  bond  v/ae  that  the  constitutional  debt-hmit 

ma:     "Tbis   bond   ia   iasued    by    the  liad  been  exceeded.     In  this  case,  after 

ttoard  of  County  Commissioners  of  said  stating   the   facts   and    examining   at 

liunniaon  County  in  exchange,  at  par,  length  the  case  of  ChofFee  County  v. 

or  valid  floating  indebtedness  of  saia  Potter,  142  U.  S.  355,  nipra,  the  court 

»unty  outstanding  prior  to  September  referred  to  the  contention  of  the  county 

!,  I88i2.  under  and  by  virtue  of  and  in  that  the  case  was  governed  by  Sutlin 

iill  conformity  with  the  provisions  of  v.    Lake   County   Commissioners,    147 

ID  act  of  the  General  Assembly  of  the  U.  3.  230,  supra,  rather  than  by  Chaf- 

Itate  of  Colorado  entitled  'An  act  to  fee  County  v.  Potter,  supra.     It  exam- 

nable  the  sevenl  counties  of  the  State  ined  the  authorities  and  tlie  law  laid 

O  fuDd   their   floating   indebtedness,'  down  in  the  Sutiilf  Cane  and  declared 

.ppioved  February  21,  1S81;  and  it  is  thatin  that  case  the  court  neither  modi- 

lereby  certified   that   all   the  require-  fied  nor  intended  to  modify  but  dis- 

aoDte  td  law  have  been  fully  complied  tinctly    rvcognized    the    principle    an- 

ritb  by  the  proper  officers  in  the  isau-  nounced  in  the  previous  case  of  Chaffee 

Dg  of  this  bond.    It  is  further  certified  County  v.  Potter,  mpra,  viz.,  that  the 

hat  the  Mai  amount  oj  Otis  issue  dott  recitals   in    the   bonds   that   the   debt 

K]<   exceed  Uie  limit   prescribed   by   the  thereby    created   did    not   exceed    the 

'tmetitution  of  the  Slate  of  Cohrado,  and  limit   prescribed    by   the   ConstitutioD 

hat  this  issue  of  bonds  has  been  au-  estopped  the  county  from  asserUng,  as 

borised  by  a  vote  of  a  majority  of  the  against  a  bona  fide  holder  for  value, 

iuly    qualified    electors    of    the    said  that  the  contrary  was  the  fact.    Mr,  Jus- 

kmnty   of   Gunnison,    voting   on   the  tice  Harlan,  who  delivered  the  opinion 

juestion   at   a   general   election,   duly  of  the  court,  said  (p.  273):  "We  have 

leld  in  said  county  on  the  7th  day  of  made  this  extended   reference  to  ad- 
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In  a  still  more  recent  case/  the  court  had  under  consideration 
the  effect  of  recitak  that  the  bond  was  issued  by  a  city  "for  the 
purpose  of  refunding  the  bonded  indebtedness  of  said   city  and 
issuing  bonds  therefor"  "  pursuant  to  and  in  conformity"  with  the 
enabling  act,  "  and  in  pursuance  of  and  in  conformity  with  the  Con- 
stitution of  the  State  of  California/'  &c.     It  held  that  the  nature 
and  extent  of  the  indebtedness  to  be  funded  were  matters  pecu- 
liarly within  the  knowledge  of  the  constituted  authorities  of  the  city, 
and  that  the  recitals  contained  in  the  bonds  amounted  to  represen- 
tations by  the  city  that  it  issued  them  under  and  in  pursuance  of  and 
in  conformity  with  the  rejunding  statute  and  the  Constitvtian  of 
the  Stated  and  the  bonds  therefore  were  not  subject  in  the  hands  of 
bona  fide  holders  to  attack  on  the  ground  that  the  issue  exceeded 
the  limit  prescribed  by  the  Constitution  or  that  the  debt  funded  or 
part  of  it  was  not  an  **  indebtedness  of  the  city  evidenced  by  the 
bonds  and  warrants  thereof,"  within  the  meaning  of  the  enabling 
act.    These  decisions,  therefore,  clearly  commit  the  Supreme  Court 
of  the  United  States  to  the  view  that  a  recital  of  compliance  ^ith 
a  constitutional  requirement  or  restriction  is  sufficient  to  bind  the 
municipality  and  to  estop  it  from  contesting  the  validity  of  the 
bond  as  against  a  bona  fide  holder  when  the  recital  is  limited  to 
such  matters  as  are  properly  left  to  the  determination  of  the  duly 
constituted  municipal  authorities.     The  general  result  of  the  de- 
judged  cases  because  of  the  wide  differ-  not  show  such  recital  to  be  untrue, 
ence  among  learned  counsel  as  to  the  estopped  the  county,  under  the  lft^» 
effect  of  our  former  decisions.     This  from  saying  that  the  recital  waa  nol 
course  has  also  been  pursued  in  order  true.     We  decline  to  overrule  CAaJ* 
to  bring  out  clearly  tne  fact  that  the  County  v.  Potter,  and  upon  the  autho^ 
present  case  is  controlled  by  the  judg-  ity  of  that  case,  and  without  re-cxamin- 
ment  in  Chaffee  County  v.  Potter,    The  ing  or  enlarging  upon  the  grounds  upon 
views  of  the  Circuit  Court,  as  expressed  which  the  decision  therem  proceeded, 
in  its  chaise  in  this  case  and  as  enforced  we  adjudge  that  as  against  the  ^s^ 
by  its  peremptory  instruction  to  find  tiff  the  county  of  Gunnison  is  eetopp^ 
for  the  defendant,  cannot  be  approved  to  question  the  recital  in  the  bonds  in 
without  overruling  that  case.     It  was  question  to  the  effect  that  they  did  not 
expressly  decided  in  the  Chaffee  County  create  a  debt  in  excess  of  the  constitu- 
Case  that  the  statute  [Funding  Act,  tional  limit  and  were  issued  by  \\i^^ 
February  21,   1S81]  under  which  the  of  and  in  conformity  with  the  statute 
bonds  there  in  suit  (the  bonds  here  in  of  1881  and  in  full  compliance  witbtbe 
suit  being  of  the  same  class)  authorized  requirements  of  law."     In  ans^'er  to ' 
the   county   commissioners    to    deter-  the  contention  that  the  decision  of  the 
mine  whether  the   proposed  issue  of  court  had  the  effect  of  rendering  "*- 
bonds  would  in  fact  exceed  the  limit  effectual  the   restrictions  and  limitft' 
prescribed    by    the    Constitution    and  tions  of  the  Constitution,  Mr.  Justice 
the  statute;    and  that  the  recital  in  Harlan  made  the  important  observa^ 
the  bond  to  the  effect  that  such  deter-  tions,  quoted  supra,  %  ^122. 
mination  had  been  made  and  that  the        *  Waite  v.  Santa  Cruz,   184  U.  &• 
constitutional  limitation  had  not  been  302. 

exceeded,  taken  in  connection  with  the        '  Ante,  §  202,  poti,  §§  939,  940. 
fact   that  the  bonds   themselves   did 
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cisions  of  the  Supreme  Court  on  the  subject  under  consideration 
we  endeavor  to  summarize  in  the  next  section. 

§  924.  Oonstitutional  Limitations;  ReBult  of  the  DecidoiiB.  — 
From  an  examination  of  the  decisions  of  the  United  States  Su- 
preme Court,  the  author  is  of  the  opinion  that  the  following  gen- 
eral conclusions  are  established, — which,  though  framed  with 
care,  he  states  with  some  hesitation,  knowing  the  difficulties  that 
attend  any  attempt  to  embody  in  few  words  the  results  of 
cases  involving  complex  considerations,  and  the  necessary  im- 
perfections of  such  attempts,  and  the  latent  dangers  that  lie  con- 
cealed  in  abstract  or  general   legal  propositions: 

1.  The  fact  that  a  limitation  of  indebtedness  or  other  re- 
quirement is  contained  in  a  Constitution  docs  not  of  itself  preclude 
the  application  of  the  doctrine  of  estoppel.  Under  proper  re- 
citals a  municipality  may  be  estopped  from  taking  advantage  of 
conditions  precedent  or  constitutional  limitations  upon  power  as 
effectually  as  it  can  be  from  taking  advantage  of  similar  conditions 
or  limitations  contained  in  statutes.  There  is  no  difference  in  this 
respect  between  the  organic  and  the  statute  law/  unless,  possibly,  in 

*  Chaffee  County  v.  Potter,  142  had  been  complied  with  estopped  the 
U.  S.  3o5;  Gunnison  County  Commis-  town  of  Oregon  to  deny  the  statement, 
sioners  v.  Rollins,  173  U.  S.  255;  Justice  fi/a£ci^/ord  said :"  In  respect  to 
suprot  i  922;  Hamilton  County  v.  this  compliance  with  the  conditions 
Montpelier  Sav.  Bank,  157  Fed.  Rep.  impomd  by  the  vote  of  the  people, 
19,  27.  See  also  Buchanan  v.  Litch-  whether  the  question  s  to  be  regarded 
field,  102  U.  S.  278,  290.  It  has  been  as  arising  under  thf  provisions  of  the 
declared  that  there  is  no  distinction  to  Constitution  or  that  of  a  statute,  it 
be  made  as  to  the  conclusiveness  of  a  must  equally  be  regarded  as  concluded 
recital  whether  it  be  of  a  fact  required  by  the  recitals  in  the  bonds  made  by 
by  constitutional  law  or  by  statute  the  supervisors  and  town  clerk."  See 
law.  King  v.  Superior,  117  Fed.  Rep.  also  Hughes  County  v.  Livingston,  104 
113.  See  also  Montpelier  Nat.  Life  Fed.  Rep.  306,  317;  Gunnison  County 
Ids.  Co.  v.  Huron  Board  of  Education,  v.  Rollins,  173  U.  S.  255. 
62  Fed.  Rep.  778,  791;  Lake  County  The  statement  of  Justice  Jackson 
Com'rsr.Sutliff,  97  Fed.  Rep.  270,276.  in  Hedges  v.  Dixon  County,  150  U.  S. 
In  Pana  v.  Bowler.  107  U.  S.  529,  539,  a  182,  187,  that  recitals  in  bonds  issued 
recital  in  bonds  was  held  to  constitute  under  le^slative  authority  may  estop 
MD  estoppel  as  against  an  alleged  de-  the  municipality  from  disputing  their 
feet  in  the  mode  of  conducting  an  elec-  authority  as  against  a  bona  fideno\der 
tion  held  prior  to  the  adoption  of  a  for  value,  but  when  the  municipal 
Constitution  of  Illinois,  when  the  bonds  bonds  are  issued  in  violation  of  a  con- 
were  issued  after  its  adoption  and  in  stitutional  provision,  no  such  estoppel 
the  face  of  a  prohibition  contained  in  can  arise  by  reason  of  any  recitals 
that  Constitution  against  the  issuing  contained  in  the  bonds,  is  contrary  to 
of  any  bonds,  unless  their  issue  had  the  decisions  of  the  Supreme  Court  of 
been  authorized  under  then  existing  the  United  States.  It  has  also  been 
laws  by  a  vote  of  the  people  prior  to  the  f>ointed  out  that  the  remark  was  en- 
adoption  of  the  Constitution.  In  tirely  unnecessary  to  the  decision  of 
Oregon  v.  Jennings.  119  U.  S.  74,  it  the  case.  National  Life  Ins.  Co.  v. 
wa»  held  that  recitals  in  bonds  to  the  Board  of  Education,  62  Fed.  Rep.  778, 
effect  that  a  constitutional  provision  790.     Prickett  v.   Marceline,  65  Fed. 
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respect  of  the  effect  of  the  assessment  roll,  which  is  prescribed  b 
the  Constitution  itself  as  the  test  or  measure  of  the  debt-limit 
powers  of  the  municipality. 

2.  To  make  a  recital  effectual  as  an  estoppel,  it  is  necessary 
that  it  should  in  express  terms  state  that  the  issue  of  the  bonds 
does  not  exceed  the  constitutional  limit,  or  if  the  Constitution  be 
not  mentioned,  the  language  must  be  such  that  there  can  be  no 
doubt  as  to  the  intention  of  the  authorities  issuing  the  bond  to  cer- 
tify that  the  constitutional  limit  has  not  been  exceeded.  A  simple 
recital  that  a  bond  is  issued  pursuant  to  or  in  conformity  with  or 
in  compliance  with  the  requirements  of  a  stattUe  will  not  operate 
as  an  estoppel  in  the  absence  of  some  provision  in  the  statute  ex- 
pressly embodying  the  constitiUioncU  limitation.^ 

Rep.  469,  in  so  far  as  it  follows  and  Sutliff ,  97  Fed  Rep.  270,  276.    See  also 

applies  the  remark  of  Jdckson,  J.,  in  Dudley  v.    Lake   County   Cbm'rs,  80 

Hedges  v.  Dixon  County,  quoted  above,  Fed.  Rep.  672.     Assessment  roll  held 

is  also  contrary  to  the  established  rules  to  be  properly  excluded  for  erasures, 

of  law.  alterations,  and  failure  to  properly  au- 

In  louxi,  it  has  been  declared  that  tiienticate.    Coler  v.  Santa  Fe  County, 

the  Supreme  Court  of  that  State  is  6  N.   Mex.   88,    120.      In   Montjpelier 

committed  to  the  doctrine  that  the  Nat.    Life   Ins.   Co.   v.   Huron   Board 

Purchaser  of  negotiable  bonds  iissued  of  Education,  62  Fed.  Rep.  778,  bonds 
y  a  municipal  corporation  is  chaiged  issued  bv  the  board  of  education  re- 
with  notice  that  the  debt  of  the  cor-  cited  'Hhat  all  conditions  and  things 
poration  was  in  excess  of  the  amount  required  to  be  done  precedent  to  and 
limited  by  the  Constitution  at  the  in  the  issuing  of  said  bonds  have  duly 
time  of  the  issue.  Decorah  First  Nat.  happened  and  been  performed  in  regu- 
Bank  v.  Doon  District  Township,  86  lar  and  due  form  as  reciuired  by  law." 
Iowa,  330.  See  also  French  v.  Burling-  One  of  the  things  reqmred  to  be  done 
ton,  42  Iowa,  614;  McPherson  v.  precedent  to  and  in  the  issuance  of 
Foster,  43  Iowa,  48 ;  Mosher  v.  Ackley  the  bonds  was  to  provide  in  accord- 
Independent  School  Dist.,  44  Iowa,  ance  with  a  constitutional  requirement 
122 ;  Kane  v.  Independent  District,  for  the  collection  of  an  annual  tax  to 
82  Iowa,  5;  Anderson  v.  Orient  Fire  pay  the  principal  and  interest  of  the 
Ins.  Co.,  88  Iowa,  579;  Holliday  v.  bonds,  it  was  held  that  the  recital 
Hildebrandt,  97  Iowa,  177.  amounted  to  a  certificate  that  the  re- 
^  Buchanan  v.  Litchfield,  102  U.  S.  quirements  of  the  Constitution  bad 
278;  Lake  County  v.  Graham,  130  U.  been  met,  although  the  recital  con- 
S.  674,  681.  See  also  Montpelier,  &c.  tained  no  specific  mention  of  tlie  Con- 
Trust  Co.  V.  School  Dist.,  115  Wis.  stitution.  To  the  same  effect,  King  v. 
622.  Where  the  statute  authorizing  Superior,  117  Fed.  Rep.  113. 
the  issue  of  the  bonds  contains  the  The  rule  that  the  recital  must 
same  limitation  upon  the  power  to  amount  to  an  express  declaration  of 
contract  indebtedness  as  the  Consti-  compliance  with  constitutional  re- 
tution,  it  was  held  that  a  recital  that  quirements  is  probably  subject  to 
the  bonds  were  issued  "under  and  by  qualification  in  the  case  of  funding 
virtue  of  and  in  compliance  with  the  and  refunding  operations,  where  the 
wtatute"  and  *' that  all  the  provisions  of  refunding  bonds  import  or  recite  an 
8.ii(l  act  have  been  hiWy  complied  with  adjudication  or  determination  that  the 
by  tlie  proper  officers  in  the  issuing  of  debt  wfcdch  is  funded  or  refunded  is  a 
tliese  bonds"  was  necessarily  a  certifi-  valid  debt,  and  therefore  not  affected 
rate  that  they  had  been  issued  in  com-  by  any  constitutional  provision.  TTiis 
pliancp  with  and  not  in  violation  of  the  seems  to  be  the  necessary  result  of 
constitutional  as  well  as  the  statutory  Waite  v,  Santa  Cru«,  184  U.  S.  302, 314. 
limitation.      Lake   County    Com'rs   r.  It   is  the  conclusion  which   has  been 


§  924  bonds:  constitutional  umitations  1455 

3.  The  fact  against  which  an  estoppel  is  claimed  must  he  one 
which,  either  expressly  or  by  necessary  or  reasonable  implication, 
the  officers  issuing  the  bonds  had  avihoriltf  to  adjudicate  and  de- 
termine.^ 

4.  The  constitutional  provisions  usually  determine  the  limit 
of  indebtedness  by  a  reference  to  a  specified  public  record,  viz,,  the 
assessment  roll  of  the  taxable  property  of  the  municipality.  The 
aggregate  amount  of  indebtedness  which  the  municipality  can 
incur  being  thus  ascertainable  by  a  reference  to  such  specified  public 
record,  all  persons  dealing  in  municipal  bonds,  including  bmia  fide 
purchasers  for  value,  are  chargeable  with  notice  of  such  facts  as 
are  disclosed  by  an  examination  of  the  assessment  roll,  and  the 
municipality  will  not  be  estopped  by  a  recital  in  bonds  which  is 
contrary  to  the  facts  appearing  upon  such  roll  if  the  bonds  disclpse 
or  the  purchaser  has  actual  knowledge  that  the  constitutional 
debt-limit  b  in  fact  exceeded.^ 

reached  in  numerous  decisions  of  the  missioners,   147  U.  S.  230;    Shaw  v. 

lower  courts  of  the  United  States.    See  Independent  School  Dist.,  62  Fed.  Rep. 

Fairfield  v.  Rural  Independent  School  911;    Geer  v.   Ouray  County  School 

£>i8t.,   116  Fed.  Rep.  838,  and  cases  District,  97  Fed.  Rep.  732 ;  Burlin^on 

cited;   also  §§  939,  940.     In  Waite  v.  Sav.  Bank  v.  Clinton,  111  Fed.  Hep. 

Santa  Cruz,  184  U.  S.  302.  the  bonds  439;    Corbet  v,  Rocksbuiy,  94  Minn, 

recited  t|iat  thev  were  issued  to  refund  397 ;  Nat.  Life  Ins.  Co.  v.  Mead,  13  S. 

the  bonded  indebtedness  of  the  city  Dak.  37,  342. 

"in  pursuance  of  and  in   conformity  In  Nesbit  v.  Riverside  Ind.  Dist., 

with  the  Constitution  of  the  State  and  144  U.  S.   610,  the  facts  were  that 

the  ordinances  of  the  city  and  in  pur-  under  the  Constitution  the  debt-limit 

suance  of  and  in  conformity   with  a  of  the  district  at  the  date  of  the  issue  of 

vote  of  more  than  two-thirds  of  all  the  the  bonds  was  $2071.30.    The  plaintiff 

?[uaUfied  electors  of  said  city.''  It  was  bought  in  the  market  at  one  tmie  five 
urther  certified  ''that  all  acts,  condi-  bonds  of  same  tenor,  issue,  and  date,  of 
tions,  and  things  required  by  law  to  be  $500  each,  amounting  to  $2500  or 
done  precedent  to  and  in  the  issue  of  ''nearly  $500  more  than  the  amount  of 
said  bonds  have  been  properlv  done,  debt  the  district  could  lawfully  create ; 
happened  and  performed,  in  due  and  these  bonds  alone  were  an  over-issue 
l^pl  form,  as  required  by  law."  It  was  and  beyond  the  power  of  the  district; 
held  that  the  recitals  were  sufficient  to  for  the  plaintiff  was  bound  to  take 
estop  the  municipality  from  asserting  notice  of  the  value  of  the  taxable  prop- 
that  bonds  violated  a  provbion  of  the  erty  in  the  district,  as  shown  by  the 
Constitution  requiring  a  two-thirds  vote  tax  list "  (citing  the  cases  on  this  point). 
of  the  qualified  electors,  and  provision  The  bonds  contained  this  recital :  "This 
for  the  collection  of  an  annual  tax  suffi-  bond  is  issued  under  the  provisions  of 
dent  to  pay  the  interest  on  the  bonds  Cliapter  98  (citing  tlie  enabling  act) 
and  to  constitute  a  sinking  fund.  and  in  conformity  with  a  resolution  of 

*  Dixon  County  v.  Field,  111  U.  S.  the  said  board  dated  the  26th  day  of 
83;  Lake  County  v.  Graham,  130  U.  March,  1873."  The  plaintiff  purchased 
S.  674;  SutlifT  v.  Lake  County  Com-  the  five  bonds,  paying  full  value,  and 
missioners,  147  U.  S.  230.  (jompare  "had  no  other  Knowledge  concerning 
Gunnison  County  v.  Rollins,  173  U.  S.  the  bonds  or  of  the  facts  connected  with 
255;  Nat.  Life  Ins.  Co.  v.  Mead,  13  their  issuance  than  she  was  chargeable 
8.  Dak.  37,  342.  with  from  the  bonds  themselves  and 

*  Dixon  County  v.  Field,  111  U.  S.  from  the  pro\n8ions  of  the  Constitu- 
83;  Lake  Countv  v.  Graham,  130  U.  S.  tion  and  laws  of  the  State  of  Iowa." 
674;    Sutliff  v.  Lake  Coimty  Commis-  The  court  held  that  the  district  was  not 
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5.  If  the  legislature  requires,  by  statute,  that  a  fact  affecting 
the  power  of  the  municipality  to  incur  indebtedness  under  the  Con- 
stitution shall  be  made  a  matter  of  record,  e,  g,,  it  a  statute  requires 
that  the  amount  of  the  existing  debt  shall  be  ascertained  and  made 
a  matter  of  record  as  a  test  or  rule  for  determining  the  amount  of 
debt  in  bond  issues,  all  persons,  including  bona  fide  purchasers  for 
value,  dealing  in  such  bonds  are  in  such  case  chargeable  with 
notice  of  the  facts  which  will  be  disclosed  by  an  examination  of 
such  record,  and  no  recital  in  the  bonds  can  in  such  case  conclude 
the  municipality  to  the  contrary.'  But  the  usual  or  general  require- 
ment in  the  charter  or  legislation  as  to  the  municipality  making 
financial  statements  and  entering  them  of  record  not  contained  in 
the  enabling  act  and  having  no  connection  with  the  express  power  to 
issue  bonds,  and  which  financial  statements  are  not  declared  to  be 
constructive  notice  of  the  amount  of  indebtedness,  will  not  preclude 
a  municipality  from  being  estopped  in  favor  of  a  bona  fide  holder 
by  an  express  recital  that  the  debt-limit  prescribed  by  the  Con- 
stitution has  not  been  exceeded  in  the  issue  of  the  bond  containing 
such  recital.  This  is  the  exact  principle  decided  in  the  Gunnison 
County  Case}  An  important  difference  should,  we  think,  be  pointed 
out.  It  is  easy  or  practicable  to  ascertain  the  total  assessed  value 
of  taxable  property  as  shown  on  the  assessment  rolls  for  a  given 
year.    But  it  is  practically  impossible  for  an  investor  in  municipal 

liable,  Mr.  Justice  Brewer  saying:   "So  stitution  of  TexaSy  limiting  taxes  to 

when    the    plaintiff    purchased    these  two  per  cent  on  the  assessed  valuation 

bonds  she  knew,  or  at  least  was  chaise-  and  prohibiting  the  issuing  of  boods 

able  with  knowledge  of  the  fact,  %hsX  until  an  annu^  tax  sufficient  to  pay 

they  were  unlawfully  issued,  and  ere-  the    interest    and    a    portion    of  the 

ated   no   obligation   against   the   dis-  principal    should    have    been    levied, 

trict.    She  could  not,  therefore,  claim  which  operates  as  a  limitation  upon 

to  be  a  bona  fide  purchaser,  no  matter  the  amount  of  the  bonded  indebtedness 

what  recitals  appeared  on  the  face  of  the  which  may  be  incurred,  a  purchaser  of 

instrument"     (p.    618).      But     quaere  the  bonds  is  chargeable  with  notice w 

whetlier  this  last  statement  may  not,  such  facts  as  are  disclosed  by  ao  ex- 

under    other    circumstances,    be    too  amination    of    the    assessment   roU^ 

broad  ?     Suppose  the   bonds   had  re-  Morrill  v.  Smith  County,  89  Tex.  529. 

cited  specifically  as  in  the  subsequent  It  has  also  be«n  held  that  under  w» 

Gunnison  County  Case  (173  U.  S.  255),  positive  language  of  his  constitutional 

that  they  did  not  exceed  the  constitu-  provision  a  purchaser  of  the  bond*  |J 

tional  limitation,  would  the  purchaser  required  to  take  notice  that  the  linut 

in  that  event,  acting  in  gcKxl  faith,  of    taxation  has  been  reached  when 

without   actual    notice,  be   bound  to  that  is  the  fact.    Peck  v.  Hempstead, 27 

take  notice  of  the  amount  of  the  official  Tex.  Civ.  App.  80.  _ 

assessment  or  the  valuation  of  taxable        *  SutliflF  v.  Lake  County,  147  U*  °' 

property  within  the  district  and  that  230;     but    see    Gunnison    County  •• 

the  debt  exceeded   the  constitutional  Rollins,    173    U.    S.    255,    referred  to 

limit?    See  Evansville  V.  Dennett,  161  supra,    §922;    Nat.    Life   Ins.  Co.  •• 

U.  S.  434;    Hackett  v,  Ottawa,  99  U.  Mead,  13  S.  Dak.  37,  342. 
S.  86,  90,  91,  95,  96:  Graves  v.  Saline        '  Gunnison  County  v.  RoUinf,  I'' 

County,  161  U.  S.  359.  U.  S.  255;  8.  c.  supra,  §  922. 
Under  the  provision  of  the  Con- 
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bonds  to  ascertain  by  an  independent  inquiry  en  pais  what  is  the 
amount  of  the  indebtedness  of  a  municipality  at  any  given  date 
unless  some  specific  record  is  provided  to  be  made  which  shall 
be  in  bond  issues  the  criterion  or  measure  of  such  indebtedness. 
Where  no  such  record  is  provided  for,  any  rule  that  requires  the  in- 
vestor to  ascertain  at  his  peril  the  amount  of  the  debt  of  the  mu- 
nicipality at  the  date  of  the  issue  or  sale  or  delivery  of  the  bonds, 
notwithstanding  a  recital  therein  expressly  or  by  necessary  impli- 
cation that  the  debt-limit  has  not  been  exceeded,  imposes  a 
condition  which  will  greatly  clog  the  negotiation  and  sale  and 
depreciate  the  marketable  value  if  it  does  not  destroy  the  market- 
ability of  such  bonds.* 

6.  If  there  is  nothing  on  the  face  of  the  hands  to  show  that  the 
constitutional  limit  of  indebtedness  has  been  exceeded,  —  e.  jr.,  a 
statement  of  a  total  issue  exceeding  the  constitutional  limit  —  and 
if  the  Constitution  or  statute  has  not  prescribed  any  rule  or  test 
for  determining  whether  the  constitutional  limit  is  being  exceeded 
or  has  not  declared  that  the  records  of  the  municipality  as  to  the 
amount  of  its  indebtedness  shall  be  constructive  notice,  a  recital 
expressly  or  by  necessary  implicaiion  that  the  issue  is  tuithin  the 
constitutional  limit  absolves  bona  fide  purchasers  for  value  from 
making  inquiry  to  ascertain  the  amount  of  the  existing  debt  of 
the  municipality,  and  they  are  entitled  to  rely  upon  such  recital 
as  an  adjudication  by  the  proper  municipal  authority  that  the 
constitutional  limit  has  not  been  exceeded.^ 

7.  But  if  the  total  amount  of  an  issue  of  bonds  is  shovm  upon 
the  face  thereof,  and  if  such  issue  exceeds  in  fact  the  limit  placed 
upon  the  municipality  by  the  Constitution,  as  ascertained  by  an 
examination  of  the  appropriate  assessment  roll,  the  bonds  are 
invalid  in  the  hands  of  bona  fide  purchasers,  although  they  may 
contain  general  recitals  importing  compliance  with  constitutional 
requirements.^ 

'  If  the  municipal  authorities  have  Rep.   270.     In   the  absence  of  such 

n^ected  their  duty  to  keep  a  statutory  record  as  is  required  by  the  statute  to 

record  of  indebtedness  and  no  such  be  kept,  a  buyer  of  the  bonds  is  not 

record  is  in  existence  as  required  and  required  to  search  the  proceedings  of 

contemplated    by    the    statute,    the  the  municipal  authorities  and  the  books 

purchaser   is    in    any    event    excused  of  the  clerk  to  ascertain  the  indebted- 

from  the  duty,  if  it  othen^ise  exists,  of  ness    of   the    county.      Lake    County 

examining  the  reconi  or  making  in-  v.  SutUff,  97  Fed.  Rep.  270,  278. 
quiry  as  to  the  indebtedness,  and  is        '  Chaffee  County  v.  Potter,  142  U.  S. 

entitled  to  rely  on  recitals  in  the  bonds  355;   Gunnison  County  v.  Rollins,  173 

that  the  constitutional  limit  of  indebt-  U.  S.  255.    See  also  Second  Ward  Sav. 

edness  has  not  been  exceeded-    Dudley  Bank  v.  Huron,  80  Fed.  Rep.  660. 
V,  Lake  County  Com'rs,  80  Fed.  Rep.        ■  Dixon  County  v,  Fielcf,  HI  U.  S. 

672;    Lake  County  v.  SutlifT,  97  Fed.  83;  Lake  County  v.  Graham,  130  U.  & 
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8.  And  if  a  reference  to  the  assessment  roll  and  to  a  record  of 
debt  required  by  statute  to  be  made  and  kept  as  a  test  or  rule  to  de- 
termine the  amount  of  bonds  that  may  be  issued,  shows  that  at  the 
time  of  the  issue  the  municipality  had  exceeded  the  constitutional 
limit,  no  estoppel  can  operate,  even  by  express  recitab  importing 
compliance  with  constitutional  requirements,  and  the  municipal- 
ity is  not  precluded  from  attacldng  the  bonds  on  the  ground  that 
they  exceed  the  constitutional  limit  if  such  be  the  fact.' 

9.  If,  however,  the  bonds  contain  a  recital  stating  or  fairly  im- 
porting that  they  do  not  exceed  the  constitutional  limit,  and  if  the 
toted  amount  of  the  issue  is  not  recited  on  the  face  of  the  bonds, 
or  if  it  does  not  otherwise  appear  on  the  face  of  die  bonds  or  by  a 
statutory,  test  of  indebtedness,  if  one  has  been  prescribed  by  the  Con- 
stitution or  statute,  that  the  constitutional  limit  has  been  exceeded, 

,  the  municipality  is  estopped  as  against  a  bona  fide  holder  for 
value  from  asserting  the  defence  that  the  issue  fa  void  as  exceed- 
ing the  constitutional  limit  of  indebtedness.' 

§  925.  Estoppel  by  Recitals;  Oonstitatioiial  Requirement  of  Levy 
of  Tax  to  pay  Interest  and  Principal.  —  The  exact  legal  effect  of  a 
provision  in  a  Constitution  that  any  city  or  other  municipality 
incurring  indebtedness  shall  at  or  before  the  time  of  so  doing  pro- 
vide for  the  levy  and  collection  of  an  annual  tax  sufficient  to  pay 
the  interest  and  also  the  principal  of  the  debt  when  due,  has  not 
yet  been  fully  developed  and  ascertained  by  judicial  decfaions. 
The  general  construction  placed  upon  such  a  provfaion  has  been 
heretofore  stated.'  The  purpose  of  the  provision  fa  plain  —  to 
insure  punctual  payment  when  due  of  the  interest  and  principal 
of  the  debt.  It  also  in  some  measure  operates  to  check  the  creation 
of  debt  by  requiring  the  levy  of  sufficient  taxes  year  by  year  from 
the  date  of  incurring  the  liability.  The  view  has  been  taken 
that  such  a  provision  is  merely  a  regulation  of  the  manner  of 
exercising  the  debt-creating  powers  conferred  upon  the  munici- 
pality ;  that  it  does  not  destroy  the  power  which  otherwise  exists 
on  the  part  of  the  municipality  to  incur  debt  and  issue  bonds 
therefor,  but  merely  directs  and  regulates  the  manner  in  which 

674;    Nesbit  v.  Riverside  Ind.  Dist.,        *  Sutliff  v.  Lake  County,  147  U.  S. 

144  U.  S.  610,  aflf'g  25  Fed.  Rep.  635;  230;     compare    Gunnison    County  v. 

SutliflF  V.  Lake  County,  147  U.  S.  230.  Rollins,  173  U.  8.  255,  supra,  §  922. 
See  on  this  point,  Gunnison  County  v,        ■  Chaffee  County  v.  Potter,  142  U.  S. 

Rollins,  173  U.  S.  255,  supra,   §  922;  355;  Gunnison  County  v.  Rollins,  173 

Geer  v.  School  District,  97  Fed.  Rep.  U.  S.  255. 
732;   Corbet  v.  Rocksbury,  94  Minn.        ■  Ante,  chapter  vi.  J  211. 
397. 
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that  power  shall  be  exercised.  If,  therefore,  in  this  view  bonds 
are  issued  without  a  compliance  with  this  constitutional  provision, 
the  irregularity  in  the  issue  does  not  arise  from  lack  of  power  on 
the  part  of  the  municipality,  but  from  a  failure  on  its  part  to  ex- 
ercise the  power  with  which  it  was  vested  in  the  manner  provided 
by  the  Constitution.  This  constitutional  requirement  can  usually 
be  complied  with  by  the  passage  of  a  proper  ordinance  or  resolution 
on  the  part  of  the  body  authorizing  the  issue  of  the  bonds,  and  it 
will  usually  be  found  that  the  Constitution,  and  the  statutes  enacted 
to  carry  the  constitutional  provision  into  effect,  entrust  to  that  body 
the  power,  and  impose  upon  it  the  duty,  to  ascertain  and  determine 
whether  or  not  this  condition  has  been  performed.  This  body 
has  special  means  of  knowledge  regarding  the  performance  of  the 
condition,  for  it  alone  can  perform  the  condition;  and  when  it  cer- 
tifies, by  recital  in  the  bonds,  that  the  condition  has  been  complied 
with,  —  or  what  in  this  case  would  amount  to  the  same  thing,  that  cUl 
the  acts,  conditions,  and  things  required  to  be  done  precedent  to 
and  in  the  issuing  of  the  bonds  have  duly  happened  and  been  per- 
formed in  regular  and  due  form  as  required  by  law,  —  it  certifies 
that  the  requirement  of  the  Constitution  has  been  met;  and  the 
municipality  is  estopped  by  its  action  from  attacking  the  validity 
of  the  bonds  in  innocent  hands  upon  the  ground  that  the  issue  was 
made  without  providing  for  the  levy  and  collection  of  the  tax.^ 

*  Montpelier  Nat.  Life  Ins.  Co.  v.  shall  be  made  for  the  collection  of  an 

Huron  Board  of  Education,  62  Fed.  annual    tax    sufficient    to    pay    the 

Rep.  778;    King  v.  Superior,  117  Fed.  interest   on   such   indebtedness   as   it 

Rep.  113;    Beatrice  v.  Eklminson,  117  falls   due,   and   also   to   constitute  a 

Fea.     Rep.     427;     Rowland    v.    San  sinking  fund  for  the  payment  of  the 

Joaquin  Board  of  Supervisors,  109  Cal.  principal  thereof  withm  twenty  years 

152.    The  opinion  in  the  case  last  cited  from  the  time  of  contracting  the  same, 

with  respect  to  the  requirement  of  a  Any  indebtedness  or  liability  incurred 

ooUection  of  an  annual  tax  for  a  sink-  contrary   to   this    provision    shall    be 

ing  fund  is  as  follows:    '4t  is  insisted  void.'     [Article  xi.   $   18.]     This  pro- 

that  the  entire  proceeding  is  void,  upon  vision   of   the  Constitution   does   not 

the  ground  that  the  board  of  super-  require  that  at  the  time  of  the  sale  or 

visors^  neither  at  the  time  of  incurring  issuance  of  bonds,  or  the  incurring  of 

said    indebtedness    nor   at   an^r   time  the    bonded   indebtedness,    a   sinking 

prior  thereto,  made  any  provision  for  fund   or  interest   tax   be   levied.      It 

the  collection  of  an  annual  tax  suffi-  only  requires  that  before  or  at  such 

cient  to  pay  the  interest  on  said  in-  time  provision  must  be  made  for  the 

debtedness  as  it  falls  due,  or  to  con-  collection  of  an  annual  tax  sufficient  to 

stitute  a  sinking  fund  for  tlie  pa3rment  pay  the  interest  on  such  indebtedness 

of  the  principal  within  twenty  years  as  it  fidls  due,  and  also  to  constitute  a 

from  the  time  when  the  indebtedness  sinking  fund  for  the  payment  of  the 

was  contracted.     The  section  of  the  principal.    These  bonds  were  issued  by 

Constitution,  a  part  of  which  we  have  express  terms  under  the  provisions  of 

already  quoted,  in  speaking  as  to  this  an  act  of  the  legislature  found  in  the 

Question    of    indebtedness,    provides:  statutes  of  1891,  p.  295.    The  notices 

'Nor  unless  before  or  at  the  time  of  in-  so  prescribed,  and  the  bonds  them- 

«uiTUig   such   indebtedness,   pro\'ision  selves  upon  their  face  so  recite.    That 
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the  officers  of  the  municipality  were  invested  with  power  to  decide 
whether  the  condition  precedent  has  been  complied  with,  a  recital 
that  it  has  been,  made  in  the  bonds  issued  by  them,  and  held  by 
a  bona  fide  purchaser,  is  conclusive  of  the  fact  and  binding  upon 

the  municipality;  for  the  recital  is  itself  a  decision  of  the  fact  by 
the  appointed  tribunal.*    But  it  is  apparent  that  this  rule  does  not 

'  Knox    County    v,    Aspinwall,    21  Perry  County,   loO  U.  S.  692;    Andes 

How.  (U.  S.)  539;   liissell  v.  Jeffereon-  v.  VAy,  1.38  U.  S.  312;    Kvansville  v. 

ville.  24  How.  (U.  S.)  287;    Moran  v.  Dennett,  161  U.  S.    434,  442;     Pliilu- 

Miami  County,  2  Black  (U.  S.),  722;  delphia  Provident  Life  &  Trust  Co.  v. 

Mercer  County  v.  Hackett,  1  Wall.  (U.  Mercer  County,  170  U.  S.  593;    Tulare 

S.)  83;    Marshall  County  v.  Schenck,  5  Irrig.    Dist.   v.  Sliepard,  185   U.   S.  1, 

Wall.    (U.    S.)    772,    783;     Pendleton  19;  Stanly  County  v.  Coler,   190  U.  S. 

County  V.  Amy,  13  Wall.  (U.  S.)  297;  437;    Moulton  v.    Evansville,  25  Fed. 

Grand  Chute  r.  Winegar,  15  Wall.  (U.  Rep.  382,   388;    Kingham   County    v. 

S.)    355,    371;     Kenicott   v.   Jeflferson  Cornell  University,  57  Fed.  Rep.   149; 

County,    16   Wall.    (U.   S.)   452,   464;  Cadillac  r.  Woonsocket  Inst,  for  Sav., 

Lynde  v.  Winnebago  County,  16  Wall.  58    Fed.  Rep.  935;     Montpelier  Nat. 

(U.  8.)  6:  St.  Joseph  Township  V.  Rog-  Life  Ins.  Co.  v.  Huron  Board  of  Edu- 

ers,  16  WalL  (U.  S.)  644,  659;  Coloma  cation.   62    Fed.    Rep.    778;    Colum- 

V.  Eaves,  92  U.  S.  484,  491 ;   Venice  v.  huav.  Dennison,  69  Fed.  Rep.  58;  West 

Murdock,  92   U.  S.  494;    Moultrie  v.  Plains  Tp.  v.  Sage,  69  Fed.  Rep.  943; 

Rockingham  T.  C.  Sav.  Hank,  92  U.  S.  Mercer  County  v.  Philadelpliia  Provi- 

631;    A&rcy  v.  Oswego,  92  U.  S.  637;  dent  Life  &  Trust  Co.,  72  Fed.  Rep. 

Humboldt  Townsliip  v.  Long,  92  U.  S.  623.  631 ;   Wesson  v.  Saline  County,  73 

642;    Douglas  County  v.  BoUes,  94  U.  Fed.    Rep.    917;     Second    Ward   Sav. 

8.  202;    Johnson  County  v.  January,  Bank    v.   Huron,  80   Fed.    Rep.   660; 

94  U.  8.  202;   San  Antonio  v.  Meliaffy,  Heed  v.  Cowley  County,  82  Fed.  Rep. 

96U.  8.312;  Warren  County  v.  Marcy,  716;     Kiowa   County   v.    Howard,   8.'i 

97  U.  8.  96;    Macon  County  v.  Shores,  Fed.  Rep.  296;    Brown  v.  Ingalls  Tp., 

97  U.  8.  272;   Nauvoo  v.  Ritter,  97  U.  86  Fed.  Rep.  261,  rev'g  81  Fed.  Rep. 

8. 389 ;   Diviess  County  v,  Huidekoper,  485 ;     Huron    v.    Second    Ward    Sav. 

93U.  8.  98;   Hackett  v.  Ottawa.  99  I  J.  Bank,    86    Fed.    Rep.    272;     Tp.    of 

8.  86;    C.ilhoun  County  v.  Galbraith,  Ninety-Six   v.  Folsom,  87  Fed.  Rep. 

W  U.  8.  214;   Wilson  v.  Salamanca,  99  304;   So.  St.  Paul  v.  Lamprecht  Bros. 

J.  8.  499;    Orleans  v.  Piatt,  99  U.  S.  Co..  88  Fed.  Rep.  449;  Haskell  County, 

♦76,  682;    Pompton  v.  Cooper  Union,  v.  Nat.  Life  Ins.  Co..  90  Fed.  Rep.  228; 

01  U.S.  196,204;   Buchanan  v.  Litch-  Grattan  Township  v.  Chilton,  97  Fed. 

5ld,  102  U.  S.  278;    Clay  County  v.  Rep.  145,  aff'g  82  Fed.  Rep.  873;  Geer 

Mjiety  for  Savings,    104    U.   S.   579;  v.  Ouray  County,  Sch.  Dist.,  97  Fed. 

nerican  L.  Ins.  Co.  v.  Bruce,  105  U.  Rep.  732;    Brattleboro  Sav.  Bank  v, 

328;    Moultrie  County  v.  Fairfield,  Hardy  T p.,  98  Fe<l.  Rep.  524;   Wesson 

5  U.  S.  370,  374;    Pana  v.  Bowler,  v.  Mt.  Vernon.  98  Fed.  Rep.  804;   Mil- 

'  U.  S.  529,  539;  Sherman  County  v.  ler  v.  Perris  Irr.   Dist.,  99  Fed.  Rep. 

ions,  109  U.  S.  735;   Toledo  Nortli-  143;    Rondot  v.  Rogers  Township,  99 

Bank  v.  Porter  Township,  110  U.  Fed.  Rep.  202;    Pickens  To^^-nship  v. 

38;  Dallas  County  V.  McKenzie.  110  Post,  99  Fed.  Rep.  659;   Kent  v.  Dana, 

■.686;  Grenada  County  r.  Brogden,  100  Fed.   Rep.   56;     Lyon   County  v. 

U.  8.  261;    Anderson   County  v.  Keene  Sav.  Bank.  100  Fed.  Rep.  337. 

.  1 13  U.  S.  227.  239 ;    Oregon  v.  afF*g  90  Fed.  Rep.  523 ;   Barber  County 

Ings,    119   U.   S.    74;     Li\'ing8ton  v.  Soc.  for  Sav..   101   Fed.  Rep.  767; 

ty    V.     Portsmouth     First    Nat.  Hughes  County  v.  Livingston,  104  Fed. 

.  128  U.  S.   102,   127;    Bernards  Rep.  306. 318:  Sioux  City  Independent 

5hip   V.  Morrison,  133   V.  S.  523,  School  Dist.  r.  Rew,    1 1 1  Fed.  Rep.  1 ; 

TomancheCounty  V.  I^wis,  133  U.  Clapp  v.  Marice  City,   111  Fed.  Rep. 

;    Harper  County  v.  Rose,  140  103;  Stanley  County  v.  Coler,  1 13  Fed. 

1,  76:  Chaffee  County  v.  Potter,  Rep.  705:  Wilkes  County  v.  Coler,  113 

8.  355;  Cairo  v.  Zane.  149  U.  S.  Fed.  Rep.  725:    Kearney  v.  Woodruff, 

*itizens  Sav.   &  Ix)an   Assoc.  i\  115  Fed.  Rep.  90;    Kearney  County  v. 
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absolutely  preclude  all  questions  as  to  the  validity  of  municipal 
bonds  and  the  efficacy  of  recitals  therein.  The  adjudged  cases, 
examined  in  the  light  of  their  special  circumstances,  show  that  the 
facts  which  a  municipal  corporation  issuing  bonds  for  money  bor- 
rowed or  in  aid  of  the  construction  of  a  railroad,  is  not  permitted, 
against  a  bona  fide  holder,  to  question  in  the  face  of  a  recital  in  the 
bonds  of  their  existence,  are  those  connected  with  or  growing  out 
of  the  discharge  of  the  ordinary  or  authorized  duties  of  such  of  its 
officers  as  were  invested  with  authority  to  execute  them,  and  which 
the  statute  conferring  the  power  made  it  their  duty  to  ascertain  and 
determine  before  the  bonds  were  issued,  —  not  merely  for  them- 
selves as  the  ground  of  their  own  action  in  issuing  the  bonds,  but 
equally  as  authentic  and  final  evidence  of  their  existence  for  the 
information  and  action  of  all  others  dealing  with  them  in  reference 
to  it.*  Hence,  if  the  fact  necessary  to  the  existence  of  the  authority 
is  by  the  Constitution  or  by  statute  provision  to  be  ascertained, 
not  officially  by  the  officers  charged  with  the  execution  of  the 
power,  but  by  reference  to  some  express  and  definite  record  of  a 
public  character,  such  as  the  assessment  roll  heretofore  referred  to, 
then  the  true  meaning  of  the  law  in  such  case  is  that  the  authority 
to  act  at  all  depends  upon  the  actual  positive  existence  of  the  req- 
uisite fact  as  shown  by  such  record  and  not  upon  its  ascertainment 
and  determination  by  any  one.'    The  general  rule  is,  that  unless 

Vandriss,  1 15  Fed.  Rep.  866;   Munici-  in  a  suit  on  the  bonds  or  coupons  [by  a 

pal  Trust  Co.  v.  Johnson  City,  1 16  Fed.  bona  fide  holder]  if  it  appears  that  it 

Rep.  458;  Fairfield  v.  Rural  Independ-  was  the  sole  province  of  the  municipal 

ent  Dist.,   116  Fed.   Rep.  838,  rev'g  officers   who   executed   the   bonds  to 

111  Fed.  Rep.  453 ;  Beatrice  v.  Edmin-  decide  whether  or  not  there  bad  been 

son,   117  Fed.  Rep.  427;    Wetzell  v,  an   antecedent   compliance    with   the 

Paducah,  117  Fed.  Rep.  647;   Defiance  regulation,  condition,  or  qualificatioa, 

V.  Schmidt,  123  Fed.  Rep.  1.  aflf'g  117  which  it  is  alleged  was  not  fulfilled." 

Fed.  Rep.  702;   Gamble  v.  Rural  Ind.  In  Flagg  v.  Barnes  School  Dist.,  4  N. 

Dist.,  132  Fed.  Rep.-  514;   Henderson  Dak.  30,  it  is  said  that  the  right  of  a 

County  V.  Traveler's  Inc.  Co.,  128  Fed.  bona  fide  purchaser  of  municipal  bonds 

Rep.  817;  Recs  v.  Olmstead,  135  Fed.  to  rely  upon  a  recital  or  certificate  as  to 

Rep.  296.  facts  wliich  the    person    making  had 

In  St.  Joseph  Township  v.  Rogers,  authority  to  determine,  does  not  de- 

16  Wall.  (U.  S.)  644,  the  rule  is  stated  pend  upon  the  bond  being  a  negotiable 

thus:   ''Power  to  issue  bonds  to  aid  in  instrument.     It  exists  in  the  case  of  a 

the  construction  of  a  railroad  is  fre-  bona  fide  purchaser  of  a  non-negotiable 

quently  conferred  upon  a  municipality  bond  as  well. 

in  a  special  manner,  or  subject  to  cer-         *  Toledo  Northern  Bank  v.  Porter 

tain  regulations,  conditions,  or  qualifi-  Township,   110  U.  S.  608,  616;    Sut- 

cations:   but  if  it  appears  by  their  re-  liflf  v.  Lake  County  Com'rs,  147  U.  S. 

citals  that  tlie  boncis  were  issued  in  230,  235. 
conformity  with  these  regulations,  and        '  Dixon  County  v.  Field,  111  U.  S. 

Pursuant  to  those  conditions  and  quali-  83,  93;   Sutliff  v.  Lake  County,  147  U. 

cations,  proof  that  any  or  all  of  these  S.  230.    Compare  Gunnison  Countr  p. 

recitals    were   incorrect    will  not  con-  Rollins,  173  U.  S.  255,  commented  on 

stitute  a  defence  for  the  corporation  supra,  §  924.   See  also  Coffin  v.  Kearney 
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otherwise  specially  provided  by  law,  an  innocent  holder  of  mu- 
nicipal bonds  is  not  bound  to  take  notice  of  matters  appearing  of 
public  record  contrary  to  the  recitals  in  the  bonds.^  Nor  is  a  bona 
fide  purchaser  of  municipal  bonds  affected  by  constructive  notice 
of  pending  litigation,  or  by  constructive  notice  of  adverse  judgments.- 
It  has  abo  been  said  that  when  the  recitak  are  made,  not  by  reg- 
ular officers  of  the  municipality,  but  by  commissioners  specially 
appointed  to  issue  the  bonds  on  its  behalf,  the  municipality  cannot  ' 
be  concluded  by  the  recitals  until  it  appears  that  the  commis- 
sioners were  duly  appointed,  and  thus  had  authority  to  act.  This 
distinction  is  not  without  significance;  but  if  the  commissioners 
exercised  the  powers  conferred  upon  them  by  statute  and  their  au- 
thority to  act  was  recognized  by  the  municipal  officers,  and  if  back 
of  that  it  be  found  that  the  records  of  the  appointing  power  dis- 
close an  order  making  the  appointment  in  due  form  and  which  re- 
County,  57  Fed.  Rep.  137.  The  prin-  duty  of  examining  that  record  in  order 
ciple  laid  down  in  tlic  last  sentence  of  to  ascertain  whether  the  bonds  increase 
the  text  is  of  limited  range  and  does  the  indebtedness  of  the  municipality 
not  extend  generally  to  all  records  of  be>rond  the  constitutional  limit,  and 
the  municipality  unless  so  prescribed  recitals  in  the  bonds  do  not  estop  the 
by  statute.  See  supra,  §§  923,  924.  municipality  to  prove  by  the  records 
When  the  Constitution  of  a  State  of  the  assessment  and  the  indebted- 
declares  that  the  power  of  a  munici-  ness  that  the  bonds  were  issued  in  vio- 
pality  to  incur  debt  shall  be  limited  to  lation  of  the  Constitution.  Sutliff  v. 
a  certain  percentage  of  the  assessed  Lake  County  Com'rs,  147  U.  S.  230, 
value  of  the  property  within  the  munici-  235.  There  was  in  this  case  no  con- 
pality,  as  shown  by  the  assessment  roll,  nection  shown  in  the  statute  between 
the  assessment  roll  is  a  public  record  the  power  to  issue  the  bonds  and  the 
which  is  equally  accessible  to  all  in-  entirely  independent  provisions  as  to 
tending  purchasers  of  bonds  as  well  as  financial  statements,  and  the  case  it- 
to  the  county  officers,  and  no  recital  self  is  limited  and  distinguished,  if  not 
involving  the  amount  of  the  assessed  in  effect  overruled  on  the  point  of  tak- 
taxation  of  the  pro  pert  v  to  be  taxed  ing  notice  of  the  financial  statements, 
for  the  payment  of  the  bond  can  take  by  the  later  Gunnison  County  Case, 
the  place  of  the  assessment  itself,  for  it  173  U.  S.  255.  Supra,  §  924. 
is  the  amount,  as  fixed  by  reference  to  *  Waite  v.  City  of  Santa  Cruz,  184 
that  record,  that  is  made  by  the  Con-  U.  S.  302;  Gunnison  County  v.  Rollins, 
stitution  the  standard  for  measuring  173  U.  S.  256;  supra,  §  923;  Evans- 
the  limit  of  municipal  power,  and  noth-  ville  v.  Dennett,  161  U.  S.  434;  Wes- 
ing  in  the  way  of  inquiry,  ascertain-  son  v.  Saline  Co.,  73  Fed.  Rep.  917; 
ment,  or  determination  as  to  that  fact   20  C.  C.  A.  229. 

is  submitted  to  the  county  officers.  *  Warren  County  v.  Marcy,  97  U. 
Dixon  County  v.  Field,  111  U.  S.  83,  S.  96;  Ritchie  v.  Franklin  Co.,  22 
95.  The  principle  of  this  decision  is  WaU.  (U.  S.)  67;  Lee  Co.  v.  Rogers,  74 
to  be  limited  to  its  special  facts,  and  U.  S.  181;  Campbell  v.  Kenosha,  72 
the  case  read  in  connection  with  the  U.  S.  194;  Otoe  Co.  v.  Baldwin,  111 
later  Qunnison  CourUi/  Case.  Supra,  U.  S.  1;  Quincy  v.  Cooke,  107  U.  S. 
{§  923,  924.  Similarly,  if  the  statute  549;  Thompson  v.  Perrine,  103  U.  S. 
under  which  the  bonds  are  issued  re-   806;  Jonesboro  v.  Cairo  &  St.  L.  R.  Co., 

auires  periodical  records  of  the  in-  110  U.  S.  192;  Thomson  v.  Lee  County, 
ebtedness  of  the  municipality  to  be  3  Wall.  (U.  S.)  327;  Carroll  County  v, 
made  which  should  be  open  to  the  in-  Smith,  111  U.  S.  556:  Orleans  v.  Piatt, 
spection  of  the  public  at  all  times,  a  99  U.  S.  676;  Cass  County  v.  GiUett, 
purchaser  of  the  bonds  for  value  and  100  U.  S.  585;  ante,  §  896. 
Jbefore  maturity  is  charged  with  the 
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cites  a  prior  adjudication  of  all  the  facts,  the  point  is  reached  beyond 
which  the  purchaser  of  the  bonds  is  not  obliged  to  go.  Giving  full 
force  to  the  distinction  between  the  action  of  the  general  and  special 
officers,  there  must  be,  even  in  respect  to  the  latter,  some  point  in 
the  line  of  inquiry  beyond  which  a  party  dealing  in  the  bonds  is 
not  bound  to  go  in  his  investigations  as  to  their  authority  to  rep- 
resent the  municipality,  and  that  point  is  reached  when  an  appoint- 
ment in  due  form  is  found  made  by  the  appointing  tribunal  named 
by  the  statute.* 

Although  the  principles  of  estoppel  laid  down  by  the  Supreme 
Court  of  the  United  States  have  not  been  uniformly  adhered  to  or 
followed  by  the  courts  of  the  States,  decisions  are  to  be  found  in 
many  States  showing  the  acquiescence  and  assent  of  the  local  ju- 
diciaries to  the  rule  adopted  by  the  Federal  courts.* 

§  927.  When  Officer  will  be  deemed  to  have  Authority  to  nuke 
Recital.  —  It  would  seem  that  the  criterion  by  which  to  determine 
whether  a  recital  is  made  by  a  person  having  authority  to  bind  the 
municipality  is  that  the  officers  executing  the  bonds  containing  the 
recital  .should  by  statute  be  vested  with  authority  connected  with 
or  growing  out  of  the  discharge  of  the  ordinary  duties  in  the  exe- 
cution and  issuance  of  the  bonds,  to  ascertain  and  determine  the 
facts  recited  to  have  occurred  before  the  bonds  were  issued ;  —  not 

»  Andes  v.  Ely,  158  U.  S.  312,  325;  son  County,  56  Miss.  115,  123;  Aber- 
infra,  §  938.  See  also  Montclair  v.  deen  v.  Sykes,  59  Miss.  236 ;  Coler  v. 
Ramsdell,  107  U.  S.  147,  158;  Ber-  Santa  Fe  County,  6  N.  Mex.  88;  Coler 
nard's  Township  v.  Morrison,  133  U.  v.  Dwight  School  Township,  3  \.  Dak. 
S.  523,  527.  249;    Flagg  v,  Barnes  School  Dist.,  4 

'  The  principles  of  estoppel  as  kid  N.  Dak.  30;  Klamath  Falls  r.  Sachs, 
down  by  the  Supreme  Court  of  the  35  Oreg.  325;  Coler  v.  Rhoda  J>chool 
t'nited  States  are  approved  and  fol-  Township,  6  S.  Dak.  640 ;  John:K>n  City 
lowed  by  State  courts  in  the  following  v.  Charieston,  C.  &  C.  R.  Co.,  lOOTenn. 
cases:  Meyer  v.  Brown,  65  Cal.  583,  138;  Nolan  County  v.  State.  83  TeiL 
Cripple  Creek  v.  Adams,  36  Colo.  320;  182,  195;  Tyler  v.  Tyler  BuiWing  A«- 
Slutts  V.  Dana  (Iowa),  109  N.  W.  soc,  99  Te.x.  6;  86  S.  W.  Rep.  750, 
Rep.  794;  State  v.  Wichita  County,  rev'g  (Tex.  Civ.  App.)  82  S.  W- 
62  Kans.  494;  South  Hutchinson  v.  Rep.  1066;  Ca88  County  v.  Wilb(M|5Br 
Hamum,  63  Kan.  872;  School  Dist.  County,  25  Tex.  Civ.  App.  52,  57; 
No.  40  V.  Cusliing,  8  Ivan.  App.  Lynchbui^  r.  Slaughter,  75  Va.  57, 63. 
728 ;  Augusta  Bank  t;.  Augusta,  49  In  Alabama,  if  by  statute  the  bcMids  of 
Me.  507;  Deming  v.  Houlton,  64  Me.  a  corporation  are  declared  to  "haveafl 
254;  Lane  v.  Embden,  72  Me.  354;  the  properties  and  protection  of  com- 
Shurtleff  v.  Wiscasset,  74  Me.  130,  137;  mercial  paper,"  recitals  on  the  (ace  of 
Cedar  Springs  v.  Schlich,  81  Mich,  the  bonds  that  they  are  iasued  in  ac- 
405 ;  Gibbs  v.  School  District  No.  cordance  with  and  by  virtue  erf  acts  of 
10.  88  Mich.  334;  Grant  v.  Reno,  the  legislature  estop  the  munidpafi^ 
107  Mich.  409,  414;  Thompson  v.  from  setting  up  as  a  defence  as  againit 
Mecosta,  127  Mich.  522;  Schmid  v.  a  &(ma/i(2e  purchaser  for  value  that  soch 
Frankfort-,  131  Mich.  197;  Fulton  v.  bonds  were  in  fact  issued  for  an  unaa- 
Riverton.  42  Minn.  395;  Vicksburg  v.  thorized  purpose  and  were  theidoie 
Ix)mbard,  51  Miss.  125;  Cutler  v.  Madi-  void.    Brewton  v.  Spira,  106  Ala.  229. 
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« 

merely  for  themselves,  as  the  ground  of  their  own  action  in  issuing 
the  bonds,  but  equally  as  authentic  and  final  evidence  of  their  ex- 
istence for  the  information  and  action  of  all  others  dealing  with 
them  in  reference  to  it.*  Although  this  criterion  would  seem  to 
imply  that  some  express  or  specific  power  to  decide  the  fact  recited 
in  the  bonds  is  essential  to  the  authority  of  the  officers  making  the 
recital,  yet  the  decisions  of  the  Supreme  Court  of  the  United  States 
have  never  required  any  statutory  enactment  of  this  nature.  It  is 
sufficient  if  the  duty  is  placed  upon  the  municipal  officers  to  issue 
the  bonds  in  the  event  of  a  compliance  with  the  condition  prece- 
dent without  any  other  authority  being  conferred  upon  them  to 
decide  the  fact  recited  than  such  as  is  contained  in  a  proviso  or 
condition  attached  or  annexed  to  their  power  to  act.  Thus,  in  the 
first  case  which  came  before  the  Supreme  Court,'  the  statute  im- 
posed the  duty  on  the  county  commissioners  to  subscribe  to  the 
stock  of  a  railroad  and  issue  county  bonds  in  payment  thereof,  if 
a  majority  of  the  qualified  voters  of  the  county  should  vote  for  the 
same.  It  does  not  appear  that  any  other  authority  was  conferred 
upon  the  county  commissioners  to  determine  whether  the  vote  had 
been  had,  yet  the  court  held  that  the  decision  of  the  question  whether 
or  not  the  election  had  been  properly  held,  and  a  majority  of  the 
votes  of  the  county  had  been  cast  in  favor  of  the  subscription,  was 
not  to  be  determined  by  the  court  collaterally  in  an  action  upon 
bonds  or  coupons,  but  by  the  board  of  commissioners  as  a  duty 
imposed  upon  it  before  making  the  subscription.  The  court  pointed 
out  that  the  statute  made  it  the  duty  of  the  sheriff  to  give  the  notices 
of  election  for  the  day  mentioned,  and  then  declared  that  if  a  ma- 
jority  of  the  votes  given  should  be  in  favor  of  the  subscription, 

*  Toledo  Northern  Bank  v.  Porter  ever  disputed,  but  upon  the  ascertain- 

Township  Tre.,  110  U.  S.  608, 616;  Sut-  ment     and    determination     of    their 

liff  V.  Lake  County,   147   U.  S.  230,  existence  by  the  officers  or  body  desig- 

235;  8.  c.  aujjra,  §§  923,  924.   In  Dixon  nated  by  law  to  issue  the  bonds  upon 

County  V.  Field,  111  U.  S.  83,  93,  Jus-  such   a  .  contingency.     This    becomes 

tice  Matthews  said  with  reference  to  verv  plain  when  we  suppose  the  case  of 

the  authority  of  an  officer  to  decide  a  such  a  power  granted  to  issue  bonds, 

fact  and  recite  his  decision:  '*But  it  upon  the  existence  of  a  state  of  facts 

still  remains  that  there  must  be  au-  to  be  ascertained  and  determined  by 

thority  vested  in  the  officers,  by  law,  as  some  persons  or  tribunal  other  than 

to  each  necessary  fact,  whether  enum-  those  authorized  to  issue  the  bonds, 

erated  or  non-enumerated,  to  ascertain  In  that  case,  it  would  not  be  contended 

and  determine  its  existence,   and   to  that  a  recital  of  the  facts  in  the  instru- 

guarantee  to  those  dealing  with  them  ment  itself,  contrary  to  the  finding  of 

the  truth  and  conclusiveness  of  their  those  charged  by  law  with  that  duty, 

admissions.    In  such  a  case  the  mean-  would  have  any  legal  effect." 
ing  of  the  law  granting  power  to  issue        '  Knox    County   v.    Aspinwall,    21 

bonds  is  that  they  may  be  issued,  not  How.  (U.  S.)  539.    As  to  this  case,  see 

upon  the  existence  of  certain  facts,  to  suprat  §§  905,  906,  907. 
be  ascertained  and  determined  when- 


.  I 
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the  county  board  should  subscribe  for  the  stock.  The  right  of  the 
board  to  act  in  the  execution  of  the  authority  was  based  upon  the 
fact  that  a  majority  of  the  votes  had  been  cast  in  favor  of  die  sub- 
scription, and  to  have  acted  without  first  ascertaining  it  would 
have  been  a  clear  violation  of  duty,  and  the  ascertainment  of  the 
fact  was  necessarily  left  to  the  inquiry  and  judgment  of  the  board 
itself,  as  no  other  tribunal  was  provided  for  the  purpose.  The 
bosLvd  was  one  from  its  organization  and  general  duties  fit  and  com- 
petent to  be  the  depository  of  the  trust  confided  to  it.  The  persons 
composing  it  were  elected  by  the  county,  and  it  was  fully  invested 
with  the  highest  functions  concerning  its  police  and  fiscal  interests. 
Hence,  although  the  decision  of  the  board  might  not  be  conclu- 
sive in  a  direct  proceeding  to  inquire  into  the  facts  preceding  the 
execution  of  the  power  and  before  the  rights  and  interests  of  third 
parties  had  attached ;  yet,  if  the  authority  had  been  executed,  the 
stock  subscribed,  and  the  bonds  issued,  and  in  the  hands  of  innocent 
holders,  it  was  too  late,  even  in  a  direct  proceeding,  to  call  it  in  ques- 
tion. Much  less  could  it  be  called  in  question  to  the  prejudice  of 
a  bona  fide  holder  of  the  bonds  collaterally  in  an  action  upon  the 
bonds  or  coupons.  The  principles  of  this  decision  have  been  steadily 
adhered  to  and  applied  by  the  Supreme  Court  of  the  United  States 
and  must  be  accepted  as  the  settled  rule  of  law  of  that  court.*    The 

*  Bissell  V.  Jeffersonville,  24  How.  212;    Sioux  City  Independent  School 

(U.  S.)  287;   Grand  Chute  v.  Winegar,  Dist.  v.  Rew,  111  Fed.  Rep.  1;  Wetiell 

15  Wall.  (U.  S.)  355,  371;   St.  Joseph  v.  Paducah,  117  Fed.  Rep.  647;   Rees 

Township  v,  Rogers,  16  Wall.  (U.  S.)  v.  Ohnsted,  135  Fed.  Rep.  296;   Piatt 

644,  665;    Coloma  v.  Eaves,  92  U.  S.  v,  Hitchcock  County,   139  Fed.  Rep. 

484;   Venice  v.  Murdock,  92  U.  S.  494;  929. 

Marcy  v.  Oswego,  92  U.  S.  637 ;  Douglas        In  order  that  officers  or  boards  of 

County  Com'rs  v.  Holies,  94  U.  S.  202 ;  municipalities  may  have  power  to  make 

Johnson  County  v.  Januanr,  94  U.  S.  findings  and  recitals  in  bonds  it  b  not 

202;    Daviess  County  v.  Huidekoper,  necessary  that  the  statutes  expressly 

98  U.  S.  98;  Grenada  County  v.  Brog-  confer  upon   such  officers  or   boaroB 

den,  112  U.  S.  261;  Oregon  v.  Jennings,  power  to  make  such  findings  and  re- 

119  U.  S.  74,  92;  Livingston  County  t?.  citals.    The  fact  is,  as  stated  by  the 

First  Nat.  Bank,  128  U.  S.  102,  127;  Supreme  Court  of  the  United  States, 

Bernards  Township  v.   Morrison,   133  tliat  "such  express  direction  and  au- 

U.  S.  523 ;  Philadelphia  Provident  Life  thority  are  seldom  found  in  acts  pro- 

&  Trust  Co.   V.   Mercer  County,    170  viding  for  the  issuing  of  bonds."    On 

U.  S.  593,  601 ;  Tulare  Irrig.  Dist.  v.  this  point  the  Supreme  Court  in  Ber- 

Shepard,    185    U.    S.    1,   21;    Stanly  nards  Township  r.  Morrison,  133  U.  S. 

County  V.  Coler,  190  U.  S.  437,  447;  523,  527,   says: 

Cadillac  v.  Woonsocket  Inst,  for  Sav.,         "It  were  useless  to  refer  to  the  tong 

58   Fed.    Rep    935 ;    Montpelier  Nat.  list  of  cases  in  which  recitals,  like  these, 

Life  Ins.  Co.  v.  Huron  Board  of  Edu-  have  been   held   sufficient   to  sustam 

cation,  62  Fed.  Rep.  778;  West  Plains  bonds  in  the  hands  of  bona  fide  holderB. 

Tp.  V.  Sage,  69  Fed.  Rep.  943;  Brattle-  It  is  urged  that  these  commissioners 

boro   Sav.    Bank    v.   Hardy    Tp.,    98  were  not  elected  by  the  people;    that 

Fed.   Rep.   524;    Miller  v.  Perns   Irr.  they  were  not  the  general  officers  of 

Dist.,  99  Fed.  Rep.   143;    Rondot  v.  the  township,  but  were  special  officers 

Rogers  Township,  99  Fed.  Rep.  202,  appointed    by    the    Circuit    Court  — 
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tribunal  authorized  to  decide  the  question  of  fact  upon  which  an 
estoppel  is  claimed  necessarily  has  authority  to  recite  its  decision 

special  agents,  as  it  were,  for  the  spe-  whether  the  conditions  determined  at 
cific  purpose;  that  the  sUUuie  does  not  the  election  existed.  If  they  have  cer- 
in  tertna  give  them  authority  to  determine  tified  to  ttiat  etl'ect  in  the  bonds,  the 
whether  the  preliminary  conditions  have  town  is  estopped  from  asserting,  as 
been  complied  with;  and  ttiat  this  case  against  a  bona  ]ide  holder,  that  the  con- 
is,  therefore,  to  be  distinguished  in  ditions  prescribed  by  the  popular  vote 
these  respects  from  those  cases  where  were  not  complied  with.  Whatever 
similar  recitals  have  been  held  condu-  may  be  the  liardships  of  this  particular 
sive.  But  though  not  the  ordinary  case,  to  sustain  the  defences  pressed 
officers  of  the  township,  they  were  the  would  go  far  towards  destroying  the 
ones  to  whom  by  legislative  direction  market  value  of  municipal  securities, 
was  given  full  authority  in  the  matter  We  see  no*  error  in  the  ruling  of  the 
of  issuing  bonds.  The  oi^anization  of  Circuit  Court,  and  its  judgment  is  there- 
townships,  the  number,  character,  and  fore  affirmed.'' 

duties  of  their  various  officers,  are  The  rule  adopted  bv  the  Federal 
matters  of  legislative  control ;  and  it  is  courts  appears  also  to  be  followed  in 
not  doubtful  that  officers  appointed  Gibbs  v.  School  Dist.,  88  Mich.  334; 
represent  the  municipality  as  fully  as  Flagg  v.  Barnes  School  Dist.,  4  N. 
officers  elected.  When  the  legislature  Dak.  30;  Coler  v.  Santa  Fe  County, 
lias  declared  how  an  officer  is  to  be  se-  6  N.  Mex.  88.  In  Coloma  v.  Eaves, 
lected,  and  the  officer  is  selected  in  ac-  92  U.  S.  484,  s.  c.  supra,  §  909,  a 
cordance  with  that  declaration,  his  acts,  statute  authorized  a  subscription  in 
¥rithin  the  scope  of  the  powers  given  aid  of  a  railroad  and  an  issue  of  bonds 
him  by  the  legislature,  bind  the  munici-  in  payment  thereof,  but  provided  that 
pality.  But  these  special  commission-  the  subscription  should  not  be  made 
era  were  not  the  only  officers  of  the  until  the  question  had  been  submitted 
township  whose  acts  ^ave  currency  to  to  the  voters  of  the  municipality,  and 
these  bonds.  If  inquiry  had  been  di-  the  clerk  of  the  municipality  was  re- 
rected  to  the  county  and  township  quired  upon  presentation  of  a  petition 
records,  the  affidavit  of  the  township  to  post  notices  of  an  election,  and  "if  it 
assessor  to  the  consent  required  ^ould  shall  appear  that  a  majority  of  all  the 
liave  been  found;  and  on  tne  face  of  the  legal  voters''  of  the  municipality  had 
bonds  it  appears  that  the  county  clerk  voted  for  a  subscription  "it  shall  be  the 
of  the  county  has  added  his  official  certi-  duty  of  .  .  .  the  supervisor  in  town- 
ficate  to  their  validity ;  so  that  the  acts  ships  to  subscribe  "  to  the  capital  stock 
of  general  as  well  as  of  special  officers  of  the  company  and  also  to  "execute 
and  a^^ents  of  the  township  are  the  to  said  company"  bonds  of  the  town- 
foundation  upon  which  rests  the  vaUd-  sliip  which  should  be  signed  by  the 
ity  of  these  bonds.  supervisor  and  attested  by  the  clerk. 
''While  it  is  true  that  the  act  does  The  statute  also  provided  that  the 
not  in  terms  say  that  these  commis-  clerk  should,  witliin  ten  days  after  a 
sioners  are  to  decide  that  all  preliminary  vote,  transmit  to  the  county  clerk  a 
conditions  have  been  complied  with,  transcript  or  statement  of  the  vote 
yet  such  express  direction  and  author-  given,  and  the  amount  so  voted  to  be 
Ity  is  seldom  found  in  acts  providing  subscribed,  and  the  interest  to  be  paid, 
for  the  issuing  of  bonds.  It  is  enough  In  discussing  the  question  upon  whom 
that  full  control  in  the  matter  is  given  the  statute  devolved  the  duty  of  de- 
to  the  officers  named.  In  the  case  of  termining  whether  an  election  had  been 
Oregon  V.  Jennings,  1 19  U.  S.  74,  92,  had  and  certifying  to  that  fact.  Strong, 
the  rule  is  thus  stated  by  Mr.  Justice  J.,  said:  "At  some  time  or  other,  it  is 
Blatchfordi  *  Within  the  numerous  de-  to  be  ascertained  whether  the  directions 
cisions  by  this  court  on  the  subject,  the  of  the  act  have  been  followed :  whether 
supervisor  and  the  town  clerk,  they  there  was  any  popular  vote ;  or  whether 
being  named  in  the  statute  as  the  om-  a  majority  of  the  legal  voters  present 
cers  to  sign  the  bonds,  and  the  "cor-  at  the  election  did,  in  fact,  vote  in 
pomte  authorities"  to  act  for  the  town  favor  of  the  subscription.  The  duty  of 
in  issuing  them  to  the  company,  were  ascertaining  was  plainly  intended  to  be 
the  persons  entrusted  with  the  duty  of  vested  somewhere,  and  once  for  all ; 
deciding,     before    issuing    the    bonds,  and  the  only  persons  spoken  of  who 
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on  the  face  of  the  bonds.*  If  the  fact  against  which  an  estoppel  bj 
recital  is  claimed  is  one  the  determination  of  which  is  not  en- 
have  any  duties  to  perform  respecting  issue  the  bonds  if  the  vote  appeared  to 
the  election,  and  action  conseauent  them  to  justify  such  action  under  ttie 
upon  it,  are  the  town  clerk  and  the  law.  These  persons  were  the  super- 
supervisor  or  other  executive  officer  visor  and  town  clerk.  Their  right  to 
of  the  city  or  town.  Itisafairpresump-  issue  the  bonds  was  made  dependent 
tion,  ttierefore,  tliat  the  legislature  in-  upon  the  appearance  to  them  of  tlie 
tended  tliat  those  officers,  or  one  of  performance  of  the  conditions  precedent, 
them  at  least,  should  determine  whether  It  certainly  devolved  upon  some  pemn 
the  recjuirements  of  the  act  prior  to  a  or  persons  to  decide  tliis  preliminary 
subscription  to  the  stock  of  a  railroad  question :  and  there  can  be  no  douU 
c*ompany  liad  been  met.  Tliis  pre-  who  was  intended  by  the  law  to  be  the 
sumption  is  strengthened  by  the  pro-  arbiter." 

visions  of  the  twelfth  section,  which  In  Rondot  v.  Rogers  Township,  99 
make  it  the  duty  of  the  clerk  to  trans-  Fed.  Rep.  202,  212,  the  valicUty  of  ao 
mit  to  the  county  clerk  a  transcript  or  issue  of  townsliip  bonds  was  involved, 
statement,  verified  by  his  oath,  of  the  The  statute  autnorized  the  township, 
vote  given,  with  other  particulars,  in  through  the  township  board,  to  tasoe 
case  a  subscription  has  been  voted,  bonds  provided  the  question  be  iuh- 
How  is  he  to  {)erform  this  duty  if  he  mitted  to  a  vote  and  the  issue  be  ap- 
is not  to  conduct  the  election,  and  to  proved  bv  a  majority  vote.  No  ex- 
detennine  what  the  voters  have  de-  press  authority  was  conferred  on  the 
cided?  If,  therefore,  there  could  be  board  to  decide  anv  question,  but  it 
any  obligation  resting  on  persons  was  held  that  the  board  had  implied 
proposing  to  purchase  the  bonds  pur-  authority  to  make  the  decision.  Ti^, 
porting  to  be  issued  under  such  legis-  J.,  said:  ''The  board  under  the  specnl 
lative  authority,  and  in  accordance  act  was  given  authority  to  issue  the 
with  a  popular  vote,  to  inquire  whether  bonds.  It  was  its  duty  to  order  the 
the  provisions  of  the  statute  had  been  special  townsliip  meeting  in  accoid- 
f  olio  wed,  or  whether  the  conditions  ance  with  the  wntten  appucadon  c^  the 
precedent  to  their  lawful  issue  had  ten  legal  voters  who  were  freeholden 
been  compUed  with,  the  inquiry  must  within  such  township.  It  was,  thoe- 
be  addressed  to  the  town  clerk  or  ex-  fore,  within  its  implied  authority  to 
ecutive  officer  of  the  municipality,  —  pass  upon  the  validity  of  such  appliei- 
to  the  very  person  whose  duty  it  was  tion.  Before  issuing  the  bonds  it  moit 
to  ascertain  and  decide  wliat  were  the  decide  whether  the  proper  vote  had 
facts.  Tiie  more  tlie  statute  is  exam-  been  taken  at  the  townsliip  meetioji 
ined,  the  more  evident  does  this  be-  upon  a  notice  properiy  issued.  As  it 
come.  The  eleventh  section  declared,  was  the  tribunal  to  decide  these  quee- 
tliat  if  it  should  appear  that  a  majority  tions,  it  necessarily  had  authority  to 
of  the  legal  voters  of  the  city,  town,  or  recite  its  decision  in  the  face  of  the 
township  voting,  had  voted  'for  the  bonds." 
subscription,'  the  executive  officer  and        A  statute  vested  the  power  to  i 


clerk    should    subscribe    and    execute  township  bonds  in  the  township  boaid 

bonds.    '  If  it  should  appear,'  said  the  when   the    conditions   precedent  had 

act.     Appear   when  ?     Why,    plainly.  Been  complied  with,  but  did  not  Bpealy 

before  the  subscription  was  made  and  the  manner  in  which   the  towndiip 

the  bonds  were  executed;    not  after-  board    should    exercise  its  authority, 

wards.     Appear  to  whom?     In  regard  It  was  held  that  the  township  board 

to  tliis,  there  can  be  no  doubt.    Mani-  might  act  in  issuing  the  bonoa  either 

festly  not  to  a  court,  after  the  bonds  by  all  of  its  members,  or  by  one  of  its 

have  been  put  on  the  market  and  sold,  members,  or  by  some  township  officer, 

and  when  payment  is  called  for,  but  if  whose    duties    made    it    natuiml  ud 

it  shall  appear  to  the  persons  whose  proper  for  him  to  act  in  such  capicity. 

province  it  was  made  to  ascertain  what  The  bonds  were  signed  by  the  np^ 

liad  been  done  preparatory  to  their  visor  and  the  township  treasurer.  The 

own  action,  and  whose  duty  it  was  to  court  declared  that,  mssuming  tfaftl  tb* 


»  Rondot  V.  Rogers  Township,  99  Fed.  Rep.  202,  212. 
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trusted  to  the  officers  making  the  bonds,  but  to  other  officers  or  to 
a  different  tribunal,  a  recital  importing  compliance  with  the  law  does 
not  estop  the  municipality  from  taking  advantage  of  the  defence.^ 

§  928.  Sufficiency  of  Recital  to  import  Gompliance  with  the  Law. 
— It  is  not  necessary  that  the  recital  should  enumerate  each  par- 
ticular fact  essential  to  the  existence  of  the  obligation.  A  general 
statement  that  the  bonds  have  been  issued  in  conformity  with  the 
law  will  suffice  to  embrace  every  fact  which  the  officers  making  the 
statement  are  authorized  to  determine  and  certify.  A  determina- 
tion and  statement  as  to  the  whole  series  of  facts,  where  more  than 
one  is  involved,  is  a  determination  and  certificate  as  to  each  es- 
sential particular.^  A  strict  rather  than  a  liberal  yet  not  unfair 
construction  is  to  be  applied  to  the  language  of  the  recitals,  and 
such  construction  ought  to  be  the  rule  when  it  is  proposed  by  mere 
recitals  upon  the  part  of  the  officers  of  the  municipal  corporation 
to  exclude  inquiry  as  to  whether  bonds  issued  in  its  name  were 
made  in  violation  of  the  Constitution  and  of  substantial  provi- 
sions of  statute  of  which  all  must  take  notice.     Numerous  cases 

supervisor  and  treasurer  had  the  au-  issue,  the  authorities  of  a  town  within 
thority  of  the  board  to  execute  the  the  county  made  an  issue  of  bonds  pur- 
bonds,  the  board  was  bound  by  the  re-  suant  to  the  statute.  It  was  held  that 
citals  contained  tliercin.  Rondot  v.  the  question  wliether  the  county  com- 
Rc^rs  Township,  99  Fed.  Rep.  202,  missioners  liad  been  authorized  by 
212.  Taftf  J.,  said:  "If  the  fact  was  vote  to  subscribe  to  the  stock  of  the 
that  the  board  directed  tlie  executive  company  was  not  entrusted  to  the  de- 
officers  to  sign  the  bonds  on  its  behalf  termination  of  the  officers  of  the  town, 
and  they  did  so,  the  binding  effect  of  and  that  the  recitals  in  the  township 
the  bonds  and  their  recitals  on  the  bonds  importing  compliance  with  the 
township  board  is  none  the  less  be-  law  did  not  estop  the  township  from 
cause  the  agency  of  the  sui)ervisor  and  contesting  the  bonds  upon  the  ground 
treasurer  for  the  board,  is  not  as  fully  that  inasmuch  as  the  county  commis- 
•et  forth  as  might  be  on  the  face  of  sioners  had  subscribed  the  township 
the  bonds.  ...  If  the  fact  be  that  the  authorities  had  no  power  to  make  a 
board  directed  the  execution  of  the  subscription. 

bonds  as  they  were  executed,  the  re-        *  Dixon  County  v.  Field,  111  U.  8. 

citals  on  the  face  of  the  bond  are  to  be  83,  93.    See  also  Comanche  County  v. 

given  as  full  effect  as  if  made  in  terms  Lewis,  133  U.  S.  198,  206,  207.  Gen- 
y  the  board  itself."  eral  recitations  covering  particular 
•  In  Northern  Bank  v.  Porter  Town-  facts  have  been  ^ven  like  effect  as  a 
ship,  110  U.  S.  608,  tlie  towns  of  a  special  enumeration  of  such  facts, 
coimty  were  authorized  to  subscribe  Dixon  County  v.  Field,  111  U.  8.  83, 
in  aid  of  railroads  and  to  issue  92,  94;  King  v.  Superior,  117  Fed. 
bonds  in  payment  of  the  subscription  Rep.  113,  118;  Mumcipal  Tr.  Co.  v. 
only  in  the  event  that  the  com-  Johnson  City,  116  Fed.  Rep.  458,  466; 
missioners  of  the  county  had  not  been  Marcy  v.  Oswego,  92  U.  S.  637;  Hum- 
authorized  by  vote  to  subscribe  to  boldt  Tp.  v.  Lonp,  92  U.  S.  642.  But 
the  capital  stock  of  the  company  on  specific  or  special  recitals  as  to  coiv- 
behalf  of  their  respective  counties.  stUuHonal  deht4imit  given  an  effect  not 
An  issue  of  bonds  was  made  by  county  given  to  general  recitals.  Gunnison 
commissioners  pursuant  to  vote.  County  v.  Rollins,  173  U.  S.  255;  8.  c. 
Ther^ter,  and  notwithstanding  such  supra,  §  924. 
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have  been  determined  by  the  Supreme  Court  of  the  United  States 
in  which  it  has  been  said  that  where  a  statute  confers  power  upon 
a  municipal  corporation  upon  the  performance  of  certain  prece- 
dent conditions  to  execute  bonds  in  aid  of  the  construction  of  a 
railroad  or  for  other  like  purposes  and  imposes  upon  certain  officers 
—  invested  with  authority  to  determine  whether  such  conditions 
have  been  performed  —  the  responsibility  of  issuing  them  when 
such  conditions  have  been  complied  with,  recitals  by  such  officers 
that  the  bonds  have  been  issued  "m  pursuance  of'*  or  "in  conform- 
iiy  with**  or  "6y  virtue  of**  or  **6y  authority  of**  the  statute,  have 
been  held  in  favor  of  bona  fide  purchai^rs  for  value  to  import  full 
compliance  with  the  statute  and  to  preclude  inquiry  as  to  whether 
the  precedent  conditions  had  been  performed  before  the  bonds 
were  issued.  But  it  has  been  pointed  out  that  in  all  such  cases  the 
recitals  fairly  imported  a  compliance  in  all  substantial  respects 
with  the  statute  giving  authority  to  issue  the  bonds,  and  the  court 
has  declared  that  it  is  unwilling  to  enlarge  or  extend  the  rule,  — 
that  sound  policy  forbids  it.  Where  the  holder  of  a  bond  relies 
for  protection  on  mere  recitals,  they  should  at  least  be  clear  and  un- 
ambiguous in  order  to  estop  a  municipal  corporation,  in  whose 
names  such  bonds  have  been  made,  from  showing  that  they  were 
issued  in  violation  of  or  without  authority  of  law.*  The  recitals 
found  in  the  bonds  are  usually  to  the  effect  that  the  bond  is  issued 
**in  pursuance  of"  or  "by  virtue  of"  or  "  by  authority  of"  or  "in 
conformity  with"  the  provisions  of  a  statute,  and  there  seems  to  be 
no  diflFerence  in  the  effect  of  recitals  in  any  of  these  forms.  They  are 
all  deemed  to  imply  that  all  the  provisions  and  requirements  of  the 

^  Steamboat-Rock  School  Dist.  v.  Mississippi/'  specifying  the  statutes. 
Stone,  106  U.  S.  183,  186.  In  this  The  statutes,  as  well  as  the  Constitu- 
case  the  bond  recited  that  it  was  tion  of  the  State,  required  a  vote  of 
issued  "by  authority  of  an  election  of  two-thirds  of  the  qualified  voters  as  a 
voters  ...  in  conformity  with  the  condition  precedent  to  the  exercise  of 
provisions "  of  a  specified  statute.  The  the  power.  It  was  held  that  this 
court  held  that  this  recital  necessarily  limited  recital  did  not  estop  the  county 
implied  nothing  more  than  that  the  from  denying  the  valioity  of  the 
bonds  were  issued  by  authority  of  the  bonds  on  the  ground  that  the  issue 
electors,  and  that  tlie  election  was  held  had  not  been  authorized  by  the  requi- 
in  conformity  with  the  statute,  and  that  site  vote.  The  court  declared  that  this 
it  did  not  necessarily  import  a  compli-  recital  did  not  even  embody  a  general 
ance  with  the  statute  in  other  re-  statement  that  the  bonds  were  issued 
spects  or  tJie  fundamental  law  of  the  in  pursuance  of  statutes  referred  to, 
State.  In  Carroll  County  v.  Smith,  that  the  utmost  effect  that  can  be 
111  U.  S.  556,  bonds  in  aid  of  a  rail-  given  to  the  recital  is  that  of  a  state- 
road  company  were  issued,  each  bond  ment  that  a  subscription  to  the  capital 
containing  the  following  recital:  "The  stock  of  the  railroad  company*  was  au- 
above  mentioned  sum  being  part  of  a  thorized  by  the  statutes  mentioned  and 
subscription  to  the  capital  stock  of  the  that  the  sum  mentioned  in  the  bonds 
G.  C.  and  B.  R.  Co.  authorized  by  the  was  part  of  it. 
following  styled  acts  of  the  State  of 
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recited  act  have  been  met  and  satisfied,  and  they  import  a  com- 
pliance with  the  statute,  whigh  they  recite  as  authority  for  making 
the  issue.^    If  a  recital  imports  compliance  with  a  specified  statute, 

^  Steamboat- Rock  School  Dist.  v.  law,  and  that  nothing  remained  to  be 
Stone,  106  U.  S.  183,  186.  done  which  was  essential  to  the  lia- 

"In  pursuance  of"  a  recited  statute  bility  of  the  town  thereon.  American 
is  held  to  import  a  compliance  with  the  Life  Ins.  Co.  v.  Bruce,  105  U.  S.  328. 
law  under  which  the  bonds  were  issued.  See  also  Piatt  v.  Hitchcock  County, 
Knox  County  v,  Aspinwall,  21  How.  139  Fed.  Rep.  929.  "/n  pursuance  ta 
(U.  S.)  539.  545;  Moran  v.  Miami  the  vote  of  the  electors  of  Anderson 
County,  2  Black  (U.  S.),  722;  Mercer  Sept.  13,  1869,"  held,  to  be  equivalent 
County  V.  Hackett,  1  Wall.  (U.  S.)  83;  to  a  statement  that  the  vote  was  law- 
Monclair  v.  Ramsdell,  107  U.  S.  147,  ful  and  regular  in  form  and  such  as  the 
158;  Bernards  Township  v.  Morrison,  law  then  in  force  required  in  respect  to 
133  U.  S.  523.  prior  notice.   Anderson  County  v,  Beal, 

"In  accordance  with*'  a  vote  of  the  113  U.  S.  227.  "  Under  authority  of"  a 
electors  at  an  election  "in  accordance  recited  statute  held  to  estop  a  town 
with"  a  specified  statute,  held  to  be  a  from  denying  the  validity  of  its  bonds 
sufficient  recital  to  show  that  the  on  the  groimd  that  they  were  issued 
proper  election  was  held  and  the  proi>er  prior  to  the  completion  of  a  portion  of 
vote  given.  Coloma  v.  Eaves,  92  U.  S.  the  railroad  which  was  required  to  be 
484;  8.  c.  supra  J  §  909.  "  By  virtue  of  constructed  and  completed  before  their 
and  in  accordance  with  an  act  of  the  issue.  Oregon  v,  Jennings,  119  U.  S. 
legislature"  and  ''in  pursuance  of  and  74.  "In  pursuance  of  an  act  of  the 
in  accordance  with  a  vote  of  a  majority  legislature  and  ordinances  of  the  citv 
of  the  qualified  electors"  held  to  im-  council  passed  in  pursuance  thereof 
port  compliance  with  the  law.  John-  imports  not  only  compliance  with  the 
eon  County  v.  January,  94  U.  S.  202;  act  of  the  legislature,  but  that  the  onli- 
Comanche  County  v.  Lewis,  133  U.  S.  nances  of  the  city  council  are  in  con- 
198,  206.  "  In  pursuance  of  and  in  ac-  formity  with  the  statute.  Evansville 
eordance  with**  an  act  of  the  legislature,  v.  Dennett,  161  U.  S.  434,  442.  Injriv- 
held  to  import  compliance  with  the  ing  its  opinion  in  the  Evansville  Case 
requirements  of  the  statute  with  refer-  the  court  also  says  (p.  443) : 
ence  to  the  regularity  and  sufficiency  of  "As,  therefore,  tne  recitals  in  the 
an  election  thereunder.  Humboldt  bonds  import  compliance  with  the 
Township  v.  Long,  92  U.  S.  642.  "By  city's  charter,  purchasers  for  value, 
virtue  of  and  in  accordance  with  **  an  act  having  no  notice  of  the  non-perform- 
of  the  legislature,  and  in  "pursuance  of  ance  of  the  conditions  precedent,  were 
and  in  accordance  with  the  vote  of  three-  not  bound  to  go  behind  the  statute 
fifths  of  the  legal  voters  of  the  town-  conferring  the  power  to  subscribe,  and 
ship"  held  to  be  a  determination  not  to  ascertain,  by  an  examination  of  the 
only  of  the  result  of  the  popular  vote,  ordinances  and  records  of  the  city 
but  that  all  the  facts  existed  which  the  council,  whether  those  conditions  had, 
statute  required  in  order  to  justify  the  in  fact,  been  performed.  With  such  re- 
issue of  the  bonds.  Marcy  v.  Oswego,  citals  before  them  they  had  the  right  to 
92  U.  S.  637.  "  In  conformity  with  the  assume  that  the  circumstances  existed 
vote  of  the  electors  of  said  county  cast  which  authorized  the  city  to  exercise  the 
at  an  election"  held  to  be  sufficient  authority  ^ven  by  the  legislature." 
authentication  of  the  holding  of  an  This  decision  of  the  Supreme  Court 
election  to  protect  a  bona  fide  holder  for  of  the  United  States,  made  upon  great 
value.  Warren  County  v.  Marcy,  97  deliberation,  and  overruling  prior  de- 
U.  S.  96.  cisions  of  the  Circuit  Court  of  Appeals 

"By  virtue  of**  specified  statutes  fol-  of  the  Seventh  Circuit,  is  specially  im- 
lowed  by  a  statement  certifying  that  a  portant  as  showing  that  the  bona  fide 
special  election  was  held  at  which  a  nolder  was  protected  by  the  recitals  in 
majority  of  the  legal  voters  voted  for  a  the  bonds,  and  was  not  bound  to  take 
subscription  to  a  railroad  "and  to  notice  of  or  consult  the  ordinances  and 
issue  bonds  of  said  township  therefor,"  records  of  the  city  council  even  though 
held,  to  be  representations  and  to  im-  tfiese  were  specifically  mentioned  in  the 
port  to  the  public  that  the  bonds  were  bonds. 
issued  in  all  respects  in  conformity  to        In   Tulare    Irr.    Dist.   v.   Shepard, 
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and  such  statute  declares  that  the  subscription  shall  be  made  and 
the  bonds  issued  in  every  respect  subject  to  the  provisions  of  an 
earlier  statute,  the  recital  of  the  later  statute  also  imports  com- 
pliance with  the  provisions  of  the  earlier  act.' 

§  929.  Of  Recital  as  Essential  to  Estoppel.  —  It  has  been  urged 
that  municipal  bonds,  negotiable  in  form,  having  been  executed 
and  issued  by  those  whose  duty  it  was  to  execute  and  issue  them, 
whenever  that  could  be  rightfully  done,  the  municipality  is  estopped 
by  the  mere  fact  of  their  negotiability  and  their  issuance  by  the 
proper  authorities  from  pleading  their  invalidity  as  between  it  and 
a  bona  fide  purchaser  for  value  without  regard  to  the  existence  of 
any  recital.  Some  of  the  eariier  decisions  have  used  language 
which  appears  to  support  this  view,  as,  for  instance,  cases  in  which 
it  has  been  declared  that  a  recovery  on  municipal  bonds  b  justified 
under  the  rule  that  when  a  corporation  has  power  under  any  cir- 
cumstances to  issue  negotiable  securities,  the  bona  fide  holder  has 
a  right  to  presume  that  they  were  issued  under  the  circumstances 
which  gave  the  requisite  authority,  and  that  they  are  no  more 
liable  to  be  impeached  for  any  infirmity  in  the  hands  of  such  a 
holder  than  any  other  commercial  paper.'     Althou^  this  language 

185  U.  S.  1,  19,  Mr.  Justice  Peckham,  quirements  of  an  act  of  1857.    The  act 

speaking  of  the  sufficiency  of  recitals,  of  1857  declared  that  subscriptions  in 

said:    "A  recital  as  directed  by  the  aid  of  railroads  should  be  made  in  every 

statute  tliat  the  bond  was  issued  by  the  respect  subject  to  the  provisioiis  and 

authority  of  the  statute,  and  also  pur-  restrictions  of  an  act  of  1849.    It  vai 

suant  to  the  provisions  thereof,  and  in  held  that  the  recital  of  the  act  of  1857 

accordance  with  the  vote  of  the  quali-  necessaril^r   imported    compliance  irith 

fied  electors,  was   a   statement   upon  the  provisions  of  the  act  of  1849. 
which  a  purchaser  would  have  the  right        '  Gelpcke  v.  Dubuoue,  1  Wall  (U. 

to  rely,  and  to  assume  tlierefrom  that  S.)    175,    203 ;     Biarsnau    County  t. 

all  prior  acts  necessary  to  be  done  to  Schenck,   5   Wall.    (U    S.)    772  784; 

give  the  bond  validity  had  been  done,  Lexington  v.  Butler,  14  WaU.  (U.  S.) 

because  otherwise  the  bond  would  not  282,  296;   Huron  v.  Second  Ward  St?, 

be  issued  under  the  authority  and  pur-  Bank,  86  Fed.  Rep.  272,  279;  90  C 

suant  to  the  provisions  of  an  act  wnich  C.   A.   38,   46;     Rollins   v.  GunnisoB 

provided  for  certain  things  to  be  done  County,  26  C.  C.  A.  91,  98;    80  Fed. 

when  they  were  not  done  in  the  par-  Rep.  692,  699;  49  U.  S.  A  pp.  399;  ».c 

ticular  case  in  hand."  173  U.  S.  255;  EvansviDe  v.  Dennett, 

''To  say  that  a  thing  is  done  'under  161    U.   S.    434,    443,    446;    Chaffee 

and  by  the  authority*  of  a  statute  re-  County  r.  Potter,  142  U.  S.  355,  368, 

ferrcd  to  is  equivalent  to  saying  that  it  364 ;   Pierre  v.  Dunacombe,  106  Fed 

is  done  in  conformity  with  it  and  au-  Rep.  611,  617;  45  C.  C.  A.  499;  Quia- 

thorized  by  it."     Per  Severens,  D.  J.,  Ian  v.  Green  County,   157  Fed.  Bep. 

in  Rislev  v.  Howell,  64  Fed.  Rep.  453,  33.     In  Lexin^i^n  v.  Butler.  14  Vtl 

457,  citing  Stoddard  v.  Chambers,  2  (U.  S.)  282,  296.  Mr.  Justice  Oiflaid 

How.  (U.  S.)  284,  317.  said:    "Admitted,  as    it  is,  that  the 

'  In  Citizens'  Sav.  &  Loan  Assoc,  v.  corporation    defendants    (the   dty  d 

Perry  County,  156  U.  S.  692,  697,  rail-  Lexinicton)    possessed    the    power  to 

road  aid  bonds  issued  in  1870  recited  subscribe  for  the  stock  and  to  vsM 

tliat  they  were  issued  under  tho  au-  the  bonds,  it  is  clear  that  the  plaintii 

thority  and  in  accordance  with  the  re-  is  entitled  to  recover  upon  the  meritii 
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is  to  be  found  in  decisions  of  the  Supreme  Coiu't,  the  contention 
that  an  estoppel  exists  irrespective  of  any  recital  in  the  bonds  has 
been  denied  by  the  court^at  least  in  cases  where  there  was  no  general 
power  to  issue  negotiable  bonds,  and  where  the  bonds  were  issued 
under  a  special  power  to  be  exercised  only  upon  certain  specified 
conditions  precedent.  In  such  cases  the  mere  fact  that  the  bonds 
.have  been  issued  and  are  in  form  negotiable  securities,  in  the  ab- 
sence of  recitals,  only  raises  at  most  a  presumption  that  they  have 
been  made  and  delivered  in  compliance  with  the  terms  of  law ;  such 
presumption,  where  there  is  no  recital,  is  not  conclusive,  and  the 
municipality  is  not  estopped  from  attacking  the  validity  of  the 
bonds  even  as  against  one  who  bought  in  actual  ignorance  of 
the  true  facts.' 

§  930.  Estoppel  by  Recital  Available  only  to  Bona  Fide  Purcbaaen. 
—  The  estoppel  which  arises  from  the  fact  that  the  person  ap- 
pointed by  law  to  certify  that  the  preliminary  requisites  to  an  issue 
of  municipal  bonds  have  been  complied  with,  have  so  certified, 
only  operates  in  favor  of  the  holder  who,  on  the  strengtii  of  the 
certificate  contained  in  the  recital,  pays  his  money  for  the  bonds 
without  notice  of  the  defect  or  irregularity.  It  is  only  a  bona  fide 
purchaser  for  value  who  is  entitled  to  take  advantage  of  the  estoppel. 
The  Supreme  Court  of  the  United  States  has  never  held  that  the 

aa  the  repeated  decisioiis  of  this  court  Fulton  Co.,  10  Wall.  676,  the  bonds 
have  established  the  rule  tliat  when  a  contained  no  recitals,  and  the  court  held 
corporation  has  power  under  any  cir-  that  the  county's  defence  was  avail- 
cumstances  to  issue  negotiable  securi-  able  to  it.  But  if  eeneral  or  full  power 
ties,  the  bona  fide  holder  has  a  right  to  to  issue  negotiable  bonds  has  been  con- 
presume  that  they  were  issued  under  ferred,  as,  for  example,  power  to  issue 
the  circumstances  which  gave  the  req-  such  bonds  '*for  municipal  purposes,*' 
uisite  authority,  and  tliat  they  are  no  and  bonds  have  been  authorized  to  be 
more  liable  to  be  impeached  for  any  issued  and  sold  by  the  proper  authori- 
infirmity  in  the  liands  of  such  a  holder  ties,  and  they  are  duly  executed  under 
than  any  other  commercial  paj)er."  the  corporate  seal  by  the  proper  offi- 
See  also  remarks  of  Mr.  Justice  Bradley,  cers,  and  sold  and  dehyered,  so  that  the 
as  to  necessity  of  recital,  and  true  factum  of  the  bonds  is  complete,  why 
meaning  of  previous  decisions  in  Co-  should  not  the  innocent  purcliaser  for 
loma  V.  Blaves,  92  U.  S.  484,  493;  s.  c.  value  be  protected  like  any  other 
supra,  i  924.  holder  of  commercial  paper,  and  why 
'  Buchanan  v.  Litchfield,  102  U.  S.  should  such  purchaser  be  denied  protec- 
278;  Merchants'  Exch.  Nat.  Bank  v.  tionasagainst  defences  of  which  he  had 
Beiigen  County,  1 15  U.  S.  384 ;  Daviess  no  notice  because,  and  only  because. 
County  i;.  Dickinson,  117  U.  S.  657;  his  bonds  contain  no  recital?  The  sub- 
German  Savings  Bank  v.  Franklin  ject  requires  furtlier  consideration  be- 
Oounty,  128  U.  S.  526;  Citizens  Sav.  fore  affirming  that  the  cases  actually 
A  Loan  Assoc,  v.  Perry  County,  156  establish  that  in  such  case  such  a  pur- 
U.  S.  692,  701;  Quinlan  v.  Green  chaser  is  not  entitled  to  immunity 
County,  205  U.  S.  410,  419;  Mercer  against  defences  of  which  he  is  ignorant. 
County  V.  Provident  Life  &  Tr.  Co.,  as,  for  example,  want  or  failure  of  con- 
72  Fed.  Rep.  623,  632;  Green  County  sideration  or  the  like. 
V.  Shortell,  116  Ky.  108.     In  Marsh  v. 
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defect  or  irregularity,  if  it  is  such  as  to  constitute  a  defence^  could 
not  be  set  up  by  the  maker  of  the  bonds,  where  the  suit  upon  them 
was  brought  by  one  who  had  not  paid  value  for  them,  or  who  had 
notice  of  the  defect  or  irregularity,  whether  the  bonds  contained 
a  recital  or  not.^  The  effect  of  recitals  in  municipal  bonds  is 
like  that  given  to  words  of  negotiability  in  a  promissory  note. 
They  simply  relieve  the  paper  in  the  hands  of  a  bona  fide  holder 
from  the  burden  of  defences  other  than  the  lack  of  power  grow- 
ing out  of  the  original  issue  of  the  paper  and  available  as  against 
the  immediate  payee.^  As  a  correlative  to  the  rule  that  recitals  in 
municipal  bonds  are  conclusive  in  favor  of  a  bona  fide  holder  that 
conditions  precedent  to  their  issue  required  by  statute  and  sub- 
ject to  the  determination  of  the  municipal  oflScers  have  been 
fully  complied  with,  a  purchaser  of  municipal  bonds  is  charged 
with  notice  of  the  terms  of  the  recitals  contained  therein,  and  if 
these  recitals  disclose  any  illegality  in  the  issue  of  the  bonds, 
he  takes  the  bonds  subject  to  defences  of  the  municipality  based 
thereon.^ 

§  931.  Who  are  Bona  Fide  Holders. — The  question,  Who  are 
bona  fide  holders  of  municipal  bonds,  and  entitled  to  invoke  the 
protection  of  the  law  merchant?  is  to  be  determined  by  the  prin- 
ciples which  are  applied  in  the  case  of  other  negotiable  instruments, 
and  an  extended  discussion  of  the  subject  is  inappropriate  and 
unnecessary  here.  Some  mention,  however,  may  be  made  of  the 
decisions  which  have  been  rendered  in  actions  upon  municipal 
bonds.  That  the  holder  of  a  municipal  bond  is  entitled  to  the  pro- 
tection, which  is  afforded  by  its  negotiability,  is  established  prima 
facie  by  the  production  of  the  bond  itself,  on  the  principle  that 
the  holder  of  a  negotiable  instrument  is  presumed  to  have  taken 
it  before  maturity  for  value  and  without  notice  of  defence.*  If, 
however,  it  is  shown  that  the  instrument  produced  was  fraudu- 
lently or  illegally  issued,  the  general  nile  applies,  and  the  person 
claiming  thereunder  then  has  the  burden  of  proving  that  he  pur- 
chased it  for  value  before  maturity,  or  that  the  person  from  whom 

*  Cliambers  CJounty  v.  Clews,  21  Meagher  County  School  Dist.,  94  Fed. 
Wall.  (U.S.)  317;  Salmon  r.  Rural  Ind.  Rep.  705;  Wilber  v.  Wyatt.  63  Neb. 
School  Dist.,  125  Fed.  Rep.  235.  261;    Horton  v.  Thompson,  71  N.  Y. 

*  Nesbit  V.  Riverside  Indej)endent  513. 

Dist.,  144  U.  S.  610,  619.  *  Marion  County  v.  Clark,  94  U.  S. 

■  Harshman  v.  Bates  County,  92  U.  278,  285;    Pickens  Township  v.  Poet, 

S.  569:    McClure  v.  Oxford,  94  U.  S.  99    Fed.  Rep.    659;    School    Dist  v. 

429;    Scipio   v.    Wright,    101    U.    S.  Chapman,  152  Fed.  Rep.  887. 
665;  Helena  Merchants  Nat.  Buik  v. 
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he  purchased  so  acquired  title/  A  bona  fide  holder  of  municipal 
bonds  is  entitled  to  transfer  to  a  third  party  all  the  rights  with 
which  he  is  vested,  and  the  title  acquired  by  his  transferee  is  not 
aflfected  by  the  fact  that  the  transferee  had  knowledge  of  defences 
existing  against  the  paper.^  It  is  immaterial  whether  the  transferee 
of  the  bona  fide  holder  pays  a  consideration  therefor  or  not,'  and  his 
rights  are  not  aflfected  by  the  fact  that  he  acquired  the  bonds  as  a 
gift  or  advancement  after  maturity.*  One  who  purchases  without 
notice  the  bonds  for  value  before  maturity  is  a  bona  fide  holder.^  A 
person  taking  them  before  maturity,  as  collateral  for  a  loan,  is  en- 
titled to  the  rights  of  a  bona  fide  holder."  The  fact  that  the  con- 
sideration for  the  purchase  is  legal  services  rendered  and  to  be 
rendered,  and  which  were  thereafter  rendered  to  the  full  value  of 

^  Smith  V.  Sac  County,  11  Wall.  Justice  Harlan  giving  the  opinion 
<U.  S.)  139;    Marion  County  v.  Clark,    (p.  160): 

94  U.  S.  278,  285;  Stewart  v.  Lansing,  "This  Question  was  directly  ad- 
104  U.  S.  505;  Montclair  v.  Ramsdell,  judged  in  Douglas  County  v.  Holies, 
107  U.  S.  147;  Pana  v.  Bowler,  107  94  U.  S.  202.  One  of  the  issues  there 
U.  S.  529,  542;  Salmon  v.  Rural  Indc-  was  whether  the  plaintiff  was  a  borm 
pendent  School  Dist.,  125  Fed.  Rep.  p/ie  holder  of  certain  municipal  bonds. 
235;  Ganible  v.  Rural  Independent  After  stating  that  the  legal  presumption 
School  Dist.,  132  Fed.  Rep.  514;  was  that  the^  were,  the  court,  speaking 
Schmid  V.  Frankfort,  141  Mich.  291;  by  Mr.  Justice  iS/ron^,  said:  'But  the 
Montpelier  Sav.  Bank,  Ac.  Co.  v,  plaintiffs  are  not  forced  to  rest  upon 
School  Dist.,  115  Wis.  622.  mere    presumption    to    support    tneir 

'  Douglas  Co.  Commissioners  r.  claim  to  be  considered  as  liavin^  the 
BoUes,  94  U.  S.  202 ;  Marion  County  v.  rights  of  purchasers  without  notice  of 
Clark,  94  U.  S.  278,  286;  Cromwell  v,  any  defence.  They  can  call  to  their  aid 
County  of  Sac,  96  U.  S.  51 ;  Scotland  the  fact  that  their  predecessors  in 
County  V.  Hill,  132  U.  S.  107;  Gunni-  ownership  were  such  purchasers.  To 
son  County  Com'rs  v.  Rollins,  173  U.  S.  the  rights  of  those  predecessors  they 
255;  8.  c.  49  U.  S.  App.  399,  413;  80  have  succeeded.  Certainly  the  railroad 
Fed.  Rep.  692,  700;  Hill  v.  Scotland  company  paid  for  the  bonds  and  cou- 
County,  34  Fed.  Rep.  208;  Ratlibone  pons  by  paying  an  equal  amount  of 
V.  Kiowa  County,  83  Fed.  Rep.  125,  their  stock,  which  tlie  county  now 
130;  Lake  County  v,  Sutliff,  97  Fed.  holds;  and  notliing  in  the  special  facts 
Rep.  270;  Rondot  r.  Rogers  Township,  found  shows  that  the  company  knew 
99  Fed.  Rep.  202;  Pickens  Township  of  any  irregularity  or  fraud  m  their 
V.  Post,  99  Fed.  Rep.  659;  Onslow  issue.'  The  court  proceeded:  'And 
County  V.  Tollman,  145  Fed.  Rep.  753;  still  more,  the  contractor  for  building 
Gamble  v.  Rural  Ind.  School  Dist.,  146  the  railroad  received  the  bonds  from 
Fed.  Rep.  113;  Jefferson  v.  Jennings  the  county  in  payment  for  his  work, 
Banking  &,  Trust  Co.,  35  Tex.  Civ.  either  in  whole  or  in  part,  after  his 
App.  74.  work  had  been  completed.    There  is  no 

*  Rondot  V.  Rogers  Township,  99  pretence  that  he  had  notice  of  any- 
Fed.   Ilep.   202.  thing  that  should  have  made  him  doubt 

*  Lake  County  v.  Sutliff,  97  Fed.  their  validity.  Why  was  he  not  a  bona 
Rep.  270.  pie  purchaser  for  value?    The  law  is 

*  That  tlie  person  who  first  takes  undoubted,  that  every  person  succeed- 
bonds  from  a  municipal  corporation  for  ing  him  in  the  ownership  of  the  bonds 
value,  as  well  as  any  subsequent  taker,  is  entitled  to  stand  upon  his  rights.'" 
may  be  a  bona  fide  purchaser  for  value.  See  also  Onslow  County  v.  Tollman, 
is  settled  by  the  decisions  in  Douglas    145  Fed.  Rep.  753. 

County  V.  Bolles,  94  U.  S.  104,  and  •  D'Esterre  v.  Brooklyn,  90  Fed. 
Montclair  v.  Ramsdell,  107  U.  S.  147.  Rep.  586;  St.  Paul  Gas  Light  Co.  v. 
In  this  latter  case  the  court  said,  Mr.    Sandstone,  73  Minn.  225. 
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the  bonds,  does  not  deprive  the  purchaser  of  the  protection  of  an 
innocent  holder  for  value.*  A  purchaser  after  maturity  is  not  en- 
titled to  protection  as  a  bona  fide  holder  unless  he  can  establish 
that  a  prior  holder  through  whom  he  acquired  title  purchased  the 
bonds  before  maturity  and  without  notice  of  any  defect ;  *  lack  of 
knowledge  of  any  defence  either  on  the  part  of  the  present  holder  of 
the  instruments  or  on  the  part  of  some  prior  purchaser  thereof  for 
value,  through  whom  the  present  holder  claims,  is  essential.'  A 
person  may  be  deprived  of  the  protection  of  a  bona  fide  holder 
although  he  had  no  actual  knowledge  of  the  defence,  if  he  had 
knowledge  of  such  facts  and  circumstances  as  required  him  to 
make  proper  inquiry  as  to  the  validity  of  the  bonds  in  any  respect; 
but  the  test  whether  the  holder  had  notice  of  facts  and  circum- 
stances requiring  inquiry  is  not  whether  they  were  such  as  would 
naturally  or  reasonably  lead  an  ordinarily  careful  and  prudent 
man  to  make  inquiry  as  to  what  the  bonds  were  given  for^  but 
whether  they  were  such  as  to  vfiake  it  bad  faith  not  to  do  so.* 
But  in  the  absence  of  notice  of  facts  and  circumstances  rendering 
inquiry  necessary,  the  good  faith  of  a  purchaser  or  pledgee  of  mu- 

^  Gamble    v.     Independent    Rural  Jackson,  both  legally  and  equitably. 

School  Dist..  132  Fed.  Hep.  514.  It  was  mercantile  paper,  and  not  due. 

*  Edwards  v.  Bates  County,  117  One  who  purchases  such  paper  from 
Fed.  Rep.  526.  another,  who  is  apparentl^r  the  owner, 

'  Montpelier,    &c.    Trust     Co.     v,  giving  a  consideration  for  it,  obtains  a 

School  Dist.,  115  Wis.  622.     Question  good  title,  though  he  may  know  facts 

whether  plaintiff  was  a  b(ma  fide  pur-  and  circumstances  tliat  cause  hira  to 

chaser  of  invalid  town  bonds  held  on  suspect,  or  would  cause  one  of  ordinary 

the  evidence  to  be  one  for  the  jury,  prudence  to  suspect,  that  the  person 

Schmid  v,  Frankfort,  141  Mich.  291.  from  whom  he  obtained  it  had  no  in- 

*  Thompson  v.  Mecosta,  141  Mich,  terest  in  it,  or  authority  to  use  it  for  his 
175.  Where  it  is  sought  to  affect  a  own  benefit,  and  though  by  ordinaiy 
bona  fide  purchaser  of  commercial  diligence  he  could  have  ascertained 
pai)er,  for  value,  with  notice,  the  ques-  those  facts.  Goodman  v.  Simonds,  20 
tion  is  not  whether  he  had  the  means  How.  343.  He  can  lose  his  right  only 
of  obtaining  or  might  have  obtained  6^  actual  notice  or  bad  faith.*' 

by  prudent  caution  the  knowledge  in        Purchase  of  bonds  of  an  irrigation 

question,  but  whether  in  obtaining  the  district  from  the  president  of  the  dis- 

paper  he  acted  mala  fide,     Murray  v.  trict  held  not  to  be  sufficient  to  impeach 

Lardner,  2   Wall.    1 10 ;    Goodman  v.  the  good  faith  of  the  holders'  title,  when 

Simonds,  20  How.  343;  Goetz  v.  Bank  the  president  was  not  proliibited  by 

of  Kansas  City,  119  U.  S.  551,  560;  law   from   purchasing  or  owning  thi 

Kneeland  v.  Lawrence,  140  U.  S.  209 ;  bonds,  and  there  was  no  other  evidence 

Marion  County  Com'rs  v.  Clark,  94  U.  S.  to  charge  the  holder  with  notice  of  in- 

278.    So  also  in  Swift  v.  Smith,  102  U.  S.  validity.    Penis  Irrig.  Dist.  v,  Thomp- 

442,    Mr.    Justice    Strong,    giving    the  son,    116    Fed.    Rep.    832.      Invahd 

opinion,  says,   regarding  the  purchase  bonds  were  sold  by  the  holder  to  his 

of  a  nepfotiable  note  (p.  444) :    "There  brother  for  full  value  before  matiuity. 

is  nothing  in  the  case  to  show  that  The  purchaser  denied  the  knowledge  of 

Smith's  purchase  was  not  in  good  faith,  any  mfirmity.    It  was  held  that  he  was 

There  was  nothing  upon  the  note,  nor  a  bona  fide  holder.     Briggs  v.  Phelps, 

anything  in  the  indorsement  thereon,  70  Fed.  Rep.  29. 
to  notify  him  that  it  did  not  belong  to 


§932  bonds:  estoppel;  official  signature  1477 

nicipal  bonds  is  not  destroyed  by  the  fact  that  he  made  inquiry 
into  the  regularity  of  the  proceedings  for  their  issue  and  took  a 
guarantee  of  payment  from  the  person  negotiating  them  or  other 
steps  for  his  protection  in  addition  to  reljing  upon  the  terms  of  the 
bonds  themselves.^ 

§  932.  Estoppel;  Oenuineness  of  Official  Signature.  —  Pur- 
chasers of  municipal  securities  must  always  take  the  risk  of  the 
genuineness  of  the  official  signature  of  those  who  execute  the  paper 
they  buy.  This  includes  not  only  the  genuineness  of  the  signature 
itself,  but  the  official  character  of  him  who  makes  it.  Estoppels 
do  not  obviate  any  defect  in  this  regard,  and  it  is  always  open  to 
the  municipality  to  attack  the  validity  of  negotiable  securities  pur- 
porting to  have  been  issued  in  its  name,  but  in  fact  not  signed  by 
its  officers  or  signed  by  a  person  who  did  not  bear  any  official  re- 
lation to  it.^    The  municipality  has  no  power  to  bind  itself  by  an 

'  In  Schmid  v,  Frankfort,  141  Mich,  istered  by  the  State  auditor,  who  was 
291,  it  was  held  that  the  question  required  to  indorse  a  certificate  thereon, 
of  how  the  taking  of  such  a  guarantee  The  bonds  were  not  registered  as  re- 
affected  the  bona  fides  of  the  purchaser  quired  by  ttiis  statute,  nor  was  the  cer- 
was  a  question  of  fact  for  the  jury.  See  tificate  of  registration  indorsed  thereon. 
also  Ontario  v.  Rochester  Union  Bank,  In  an  action  by  a  bona  fide  holder  of  the 
21  N.  Y.  Misc.  770,  where  the  holder  bonds,  it  was  held  that  by  reason  of  the 
sent  one  of  its  employees  to  the  attor-  failure  to  register  the  bonds  as  required 
ney  for  the  town,  who  informed  him  by  the  statute  the  execution  of  the  in- 
that  the  bonds  were  legally  issued.  strument  never  became  complete;  that 

*  Anthony  v.  Jasper  County,  101  the  plaintiff,  although  a  bona  fide 
U.  S.  693,  699;  s.  c.  ante^  §  888,  post,  holder,  was  charged  with  knowledge 
)  947;  Merchant's  Bank  v,  Bei^gen  that  Merwin  was  not  presiding  justice 
County,  115  U.  S.  384,  390;  Coler  v.  at  the  apparent  date  of  the  bonds;  and 
Oebume,  131  U.  S.  162;  Lehman  v.  that  the  fact  that  Merwin  did  not  be- 
San  Diego,  83  Fed.  Rep.  669,  674;  come  presiding  justice  until  after  the 
Wright  V.  East  Riverside  Irr.  Dist.,  138  registration  act  took  effect,  was  equiv- 
Fed.  Rep.  313;  see  also  Young  v.  alent  to  notice  to  the  purchaser  that 
Clarendon  Township,  132  U.  S.  340.       they  were  consequentlv  invalid.    Waiter 

In  Anthony  v.  Jasi)er  County,  101  C.  J.,  said:  "The  public  can  act  onl^ 
U.  S.  693,  aff'g  4  Dillon  C.  C.  R.  136,  a  through  its  authorized  agents,  and  it 
township  in  Missouri  voted  to  sub-  is  not  bound  until  all  who  are  to  par- 
acribe  for  stock  in  a  railroad  company,  ticipate  in  what  is  to  be  done  nave 
The  subscription  was  made  by  the  performed  their  respective  duties.  The 
county  court  March  28,  1872,  and  on  authority  of  a  public  agent  depends 
June  4, 1872,  it  was  ordered  that  bonds  on  the  law  as  it  is  when  he  acts.  He 
in  payment  thereof  be  issued.  They  has  only  such  powers  as  are  positively 
were  issued  in  October  following,  but  granteci,  and  he  cannot  bind  his  prin- 
bore  date  March  28,  1872,  the  date  of  cipal  under  powers  that  have  been 
the  sulwcription.  They  were  sealed  taicen  away  by  simply  antedating  his 
with  the  seal  of  the  court  and  signed  by  contracts.  Under  such  circumstances, 
the  derk  and  by  one  Merwin,  as  pre-  a  false  date  is  equivalent  to  a  false 
siding  justice,  although  Merwin  did  signature;  and  the  public,  in  the  ab- 
not  become  such  until  October,  1872.  senceof  any  ratification  of  its  own,  is  no 
On  March  30,  1872,  a  statute  was  more  estopped  by  the  one  than  it  would 
passed  which  declared  that  municipal  be  by  the  other.  .  .  .  Purchasers  of 
Donds  thereafter  issued  should  not  be  mumcipal  securities  must  always  take 
valid  or  be  negotiated  until  first  reg-  the  risk  of  the  genuineness  of  the  offi- 
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issue  of  bonds  to  pay  for  a  subscription  to  the  capital  stock  of  a 
railroad  for  the  purpose  of  aiding  in  its  construction,  or  for  any 
other  purpose,  except  as  authorized  by  statute,  and  the  persons  em- 

cial  signature  of  those  who  execute  the  chairman  of  the  board  of  supervisors 

paper  they  buy.     This  includes  not  and  the  clerk  of  a  town  board  were 

only  the  genuineness  of  the  signature  dated  June  1,  1871,  but  were  not  actu- 

itself,  but  the  otBcial  character  of  him  ally  signed  until  July  13,  1871.    One 

who  makes  it."  Verke  signed  the  bonds  as  clerk,  al- 

In  Coler  v.  Cleburne,  131  U.  S.  162,  though  he  liad  resigned  his  office  on 

the  statute    provided   that    municipal  June  17,  1871,  when  he  ceased  to  be  a 

bonds  should  be  signed  by  the  mayor  and  resident  of  the  town.    The  bonds  were 

countersigned  by  the  secretary  of  the  signed  in  another  town  where  he  then 

municipality,  and  tlrnt  it  should  be  the  resided.    At  the  time  of  the  signature 

dutyof  the  mayor,  whenever  any  bonds  one  Sackett  was  the  duly  and  lewdly 

were  issued,  to  forward  the  same  to  the  qualified  clerk  of  the  town.    After  the 

comptroller  of  pubhc  accounts  of  the  bonds  were  so  signed  they  were  issued 

State,  whose  duty  it  should  be  to  reeis-  and  delivered  b^r  the  chairman  of  the 

ter  such  bonds  in  a  book  kept  for  that  board  of  supervisors  with  the  assent 

purpose    and    indorse    his    certificate  of  Sackett,  the  clerk  of  the  town.    It 

thereon.    Bonds  were  issued  by  a  city  was  held  that  the  town  was  estopped 

which  bore  date  January  1,  1884,  but  from  proving  that  Verke  in  fact  signed 

were  not  si^ed  until  July  3,   1884.  the  bonds  alter  he  went  out  of  office; 

They  were  signed  by  one  Hodge,  who  and  that  they  were  not  executed  by 

had  been  mayor  on  January  1,  1884,  the    clerk.      In    Anthony    v.    Jasper 

the  apparent  date  of  the  bonds,  but  County,  101  U.  S.  693,  supra,  the  court 

who  had  gone  out  of  office  in  April,  distinguished  that  case  from  Weyau- 

1884,  and  had  then  been  succeeded  by  wega  v.  Ayling;  sujfra,  and  said  that  in 

one  Odell.     Hodge  signed  the  bonds  the  latter  case  the  town  was  estopped 

under  a  resolution  of  the  city  council  from  proving  that  the  bonds  were  acta- 

authorizing  and  requesting  him  to  sign  ally  signed  by  a  former  clerk  after  he 

them  as  and  upon  the  date  January  1,  went  out  of  office  because  the  clerk  in 

1884,  when  he  was  actually  the  mayor  office  adopted  the  signature  as  his  own 

of  the  cit>[.    Odell,  the  mayor,  liad  re-  when  he  united  with  the  chairman  in 

fused  to  sign  more  than  a  part  of  the  delivering  the  bonds  to  the  railroad 

entire  issue.     He  did  not  forward  the  company.    In  Coler  v.  Cleburne,  supra, 

bonds  to  ttie  comptroller  for  registra-  this  distinction  was  also  adopted  and 

tion  or  furnish  the  statement  to  the  followed.    In  Lehman  v.  San  Diego,  83 

comptroller  required  by  the  statute.  Fed.  Rep.  669,  the  bonds  bore  date 

The  court  held  that  under  the  statute  January  1,  1873,  in  pursuance  of  reso- 

no  person  could  lawfully  sign  the  bonds  lutions  authorizing  their  issue.     The 

i*xcept  the  person  who  was  the  mavor  proofs  showed  that  they  were  not  in 

of  the  city  when  they  were  signed ;  that  fact  issued,  imtil  1877,  after  the  legisla- 

the  city  council  had  no  power  to  au-  ture  of  the  State  had  passed  a  statute 

thorize  their  signature  by  any  other  repealing  the  act  which  authorized  the 

person,  and  that  the  city  was  not  es-  issue.     The  persons  who  signed  the 

topped  as  against  the  plaintiff,  a  bona  bonds  as  president  and  clerk  held  office 

fide  purchaser,  by  recitals  that  the  bonds  at  the  time  when  they  signed  the  bonds, 

were  authorizecl  by  statute  and  by  an  but  not  at  the  date  the  bonds  bore, 

ordinance  adopted  by  the  city,  from  It  was  held  that  as  an  examination  of 

showing  that  the  bonds  were  not  signed  the  records  of  the  city  would  have  dis- 

by  the  mayor  of  the  city ;  and  that  they  closed  the  fact  that  the  officers  of  the 

were  therefore  invalid  in  the  hands  of  boards  who  signed  the  bonds  bearing 

the  plaintiff.  date  January  1,  1873,  were  not  officers 

Weyauwega  v.  Ayling,  99  U.  S.  112,  of  the  board  at  that  time  and  woukl 

does  not  appear  to  have  been  over-  have  revealed  the  fact  that  the  bonds 

ruled  by  the  later  cases  cited  supra^  but  were  antedated  and  signed  after  the 

it  has  been  distinguished  and  its  au-  repeal  of  the  statute  authorising  their 

thority  limited  to  the  peculiar  facts  of  issue,  they  were  invalid  in  the  haods  of 

the  case.    In  that  case,  bonds  purport-  a  bona  fide  purchaser, 
ing   to   have   been   executed   by   the 
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powered  to  issue  the  bonds  cannot  execute  their  power  in  that 
r^id  by  instruments  not  conforming  to  the  substantial  require- 
ments of  law.  If  the  statute  requires  the  bonds  to  be  executed  in 
a  particular  manner,  and  the  signature  of  a  particular  officer  is 
essential  to  the  valid  execution  of  the  bonds,  bonds  lacking  that 
signature  are  invalid,  although  he  may  have  had  no  discretion  to 
withhold  it.  Without  such  signature,  the  bonds  are  not  the  act 
and  deed  of  the  municipality,  and  they  cannot  be  made  obligatory 
on  the  municipality  by  recitals  contained  in  them.^  It  has  also 
been  held  that,  notwithstanding  their  negotiability,  municipal  bonds, 
signed  and  sealed  by  proper  authority,  but  issued  and  delivered 
without  the  authority  of  the  municipality,  are  void  even  in  the 
hands  of  a  bona  fide  holder.  In  other  words,  there  cannot  be  a 
recovery  on  a  bond  which  is  invalid  because  of  lack  of  power 
on  the  part  of  the  officer  delivering  it.' 

§  933  (546).  Lack  of  Power  may  be  shown  notwithstanding  Be- 
citala.  —  Recitals  are  only  available  for  the  protection  of  bona  fide 
holders  in  so  far  as  they  are  recitals  of  matters  of  fact.  A  recital 
cannot  extend  to  or  cover  matters  of  law.  All  parties  are  equally 
bound  to  know  the  law,  and  a  certificate  reciting  the  actual  facts, 
and  that  thereby  the  bonds  are  conformable  to  the  law  when  judi- 
cally  speaking  they  are  not,  will  not  make  them  so,  nor  can  it  work 
an  estoppel  upon  the  municipality  to  claim  the  protection  of  the 
law.  Otherwise  it  would  always  be  in  the  power  of  a  municipal 
body  to  which  power  was  denied  to  assert  the  forbidden  authority 
by  declaring  that  its  assumption  was  within  the  law.  This  would 
be  a  pure  exercise  of  legislative  power  and  would  suppose  such 
corporate  body  to  be  superior  to  the  law  itself.'  Hence,  a  recital 
in  a  municipal  bond  that  is  issued  pursuant  to  statute  does  not  es- 
top the  municipality  from  attacking  the  existence  of  the  law  which 
is  claimed  to  authorize  the  issue.  The  constitiUianal  validity  of  such 
a  statute  may  always  be  called  in  question,  even  as  against  a  bona 
fide  holder  for  value.  No  recitals  or  conduct  can  cure  such  a  defect 
as  an  absoliUe  want  of  power  in  the  municipality  to  execute  it.* 

'  Bissell    V.    Spring    Valley   Town-  Aspinwall  v.  Daviess  County,  22  How. 

ship,  110  U.  S.  162.  (U.  S.)  364;    Aveiy  v.  Spnngport,  14 

■  Portsmouth  Sav.  Bank  v.  Ashley,  Blatchf.  (Ind.)  272;   Coloma  v.  Eaves, 

91  Mich.  670.  92  U.  S.  484,  490;  South  Ottawa  v. 

*  Per  Matthews,  J. /m  Dixon  County  Perkins,  94  U.  S.  360;  McClure  v. 
r.  Field,  111  U.  S.  83,  92.  Oxford,  94  U.  S.  429;  United  States  v. 

•  Marsh  v,  Fulton  County,  10  Wall.  Macon  County  Ct.,  99  U.  S.  582;  An- 
(tJ.  S.)  676;  St.  Joseph  v.  Ro^rs,  16  thony  v.  Jasper  County,  101  U.  S. 
Wall.  644;  Citizens'  Sav.  &  Loan  693,697;  Q^den  v.  Daviess  County,  102 
AflBOC.  V.  Topeka,  20  Wall.  (U.  S.)  655;  U.  S.  634;  Post  v.  Supervisors,  105  U. 
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If  such  bonds  are  issued  without  legislative  authority,   they  are 
void,  and  the  levy  of  taxes  and   payment  of  interest  will  not 

S.  667;  Ottawa  V.Carey,  108  U.S.  110;  duly    published    amoof    the    printe<l 

Toledo  Northern  Bank  v.  Porter  Town-  statutes  as  a  law,  and  being  therefore 

ship  Trs.,  1 10  U.  S.  608;  Dixon  County  prima  facie  a  valid  law;  in  other  words. 

V.  I'leld,  111  U.  S.  83;   Hayes  v.  Holly  that  although  the  act  might  not  have 

Springs,  114  U.  S.  120;    Katzenbeiger  been  duly  passed,  the  town,  under  the 

V.  Aberdeen,  121  U.  S.  172;    German  circumstances  of  the  case,  was  estopped 

Sav.   Bank  v.   Franklin  County,    128  from  denying  its  passage.    The  court 

U.  S.  526;  Purdy  v.  Lansing,  128  U.  S.  said:   '*We  cannot  assent  to  this  view. 

557 ;    Brenham  v.  German  American  There  can  be  no  estoppel  in  the  way  of 

Bank,  144  U.  S.  173;  Graves  v.  Saline  ascertaining  the  existence  of  a  law. 

County,  161  U.  S.  359,  373;    Wilkes  That  which  purporU  to  be  a  law  of  a 

County  V.  Color,  180  U.  S.  506,  519;  State  is  a  law,  or  it  is  not  a  law,  acoord- 

Wilkcs  County  v.  Coler,  190  U.  S.  107,  ing  as  the  truth  of  the  fact  may  be,  and 

113;    LfClunan  v.  San  Diego,  83  Fed.  not  according  to  the  shifting  drcum- 

Rep.  669;  Rathbone  v,  Kiowa  County,  stances  of  parties.    It  wouldoe  an  in- 

73  Fed.  Rep.   395;  Manhattan  Com-  tolerable  state  of  things  if  a  document 

pany  v.  Iron  wood,  74  Fed.  Rep.  535;  purporting  to  be  an  act  of  the  l^gislft- 

D'Esterre  v,  Brooklyn,  90  Fed.  Rep.  ture  could  thus  be  a  law  in  one  case  and 

586;  Oxford  Com'rs  v.  Union  Bank  of  for  one  party,  and  not  a  law  in  another 

Richmond,  96  Fed.  Rep.  293;  Clagett  case  for  another  party;   a  law  to-day, 

V.  Duluth  Township,   143  Fed.   Rep.  and  not  a  law  to-morrow;  a  law  in  one 

824 ;   Hughson  v.  Crane,  1 15  Cal.  404 ;  place,  and  not  a  law  in  another  b  the 

Sauer  v.  Gillett,  20  Colo.  App.  365 ;  same  State.    And  whether  it  be  a  law. 

Force  v.  Batavia,  61  111.  99;   Williams  or  not  a  law,  is  a  judicial  question,  to 

V.  Roberts,  88  111.   13;    Lippincott  v.  be    settled    and    determined    by  the 

Pana,  92  111.  24;   Eddy  v.  reople,  127  courts  and  judges.     The  doctnoe  d 

lU.  428;    Williamson  v.   Keokuk,  44  estoppel  is  totally  inadmissible  in  the 

Iowa,  88;    Swanson  v.  Ottumwa,  131  case.     It  would  be  a  very  unseemly 

Iowa,  540;  Johnson  City  v.  Cliarleston,  state  of  things,  after  the  courts  of  lUi- 

C.  &  C.  R.  Co.,  100  Tenn.  138;  Aga-  nois  have  detcrmincKi  that  a  pretended 

warn  National  Bank  v.  South  Hadley,  statute  of  that  State  is  not  such,  hav- 

128  Mass.  503;   Bogart  v.  Lamotte,  79  ing  never  been  constitutionaUy  paased, 

Mich.  294;    Spitzer  v.  Blanchard,  82  for  the  courts  of  the  Unitcxi  States,  with 

Mich.  234 ;  Sykes  v.  Columbus,  55  Miss,  the  same  evidence  before  them,  to  bold 

115;    Woodruff  v.  Okolona,  57  Miss,  otherwise."      See    Wilkes    County  t. 

806;    Morton  v.  Carlin,  51  Neb.  202;  Coler,  180  U.  S.  506;  Wilkes  County  t. 

Oswego  County  Sav.  Bank  v.  Genoa,  Coler,  190  U.  S.  107. 
66  N.  Y.  App.  Div.  330,  aff'd  172  N.  Y.        A  statute  of  Kansas  for  the  oigani- 

635;   Duke  v.  Brown,  96  N.  Car.  127;  zation  of  counties  declared  that  const- 

Richmond  v.  Oxford,  119  N.  Car.  214;  ties  should  be  deemed  duly  organiwl 

Wilkes  County  v.  Call,  123  N.  Car.  308;  under  the  act  from  and  after  the  quafi- 

Debnam  v.  Cliitty,  131  N.  Car.  657;  fication  of  county  officers  appointed 

Millcrstown  v.  Frederick,  114  Pa.  St.  by  the  statute.    This  act  also  contained 

435.  a  proviso  that  no  bonds,  except  for  the 

In  South  Ottawa  v.  Perkins,  94  U.  S.  erection  and  furnishing  of  sclMX^bouseB, 

360,    268,  which  was  an  action  upon  should  be  voted  for  and  issued  by  any 

municipal    bonds,   the    question    was  county  or  township  within  one  year 

whether  any   such    statute    ever   ex-  after  the  organization  of  such  county, 

istcd  as  that  under  tlie  authority  of  Bonds   were   issued   within  one  yetr 

which  the   bonds   there  in  suit  pur-  after   the    oiganization    cX  a   county 

ported  to  have  been  issued.     It  was  which  contained  a  recital  that  they 

contended  that  as  tlic  bonds  were  held  were  issued  to  refund  outstanding  in- 

by  a  bona  fide  purchaser  for  value,  and  debtedness  of  the  county  in  eonfonnity 

as  the  town  sued  had  paid  the  first  in-  with  and  in  fuU  compliance  with  tbi 

Rtalment  of  interest,  it  was  estopped  provisions  of  another  statute.    It  mf 

from  offerin/z;  any  evidence  that  the  act  held  that  until  the  expiration  of  one 

under  the  authority  of  w^liich  the  bonds  year  after  oqi^anication  the  ooun^  mf 

purported  to  have  been  issued  was  not  absolutely  without  power  to  ivueDondi 

legally  passed,  the  same  having  been  for  purposes  other  than  thofle  exoepCad 
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render  them  valid.*  So  where  there  is  want  of  power,  the  mere 
silence  of  the  taxpayer  in  permitting  the  issue  of  bonds  will  not 
create  an  estoppel  even  in  favor  of  an  innocent  holder  for  value.' 
It  is  the  duty  of  purchasers  to  examine  into  the  power  of  the  muni- 
cipality to  issue  the  bonds,  and  if  no  power  exists,  there  can  be 
no  recital  which  will  protect  even  botia  fide  holders  for  value.* 

§  934.  Bona  Fide  Holders  not  affected  by  Illegal  Disposition  of 
Consideration  for  Issue.  —  It  may  be  laid  down  as  a  general  rule 
that  the  manner  in  which  the  municipality  disposes  of  the  consid- 
eration which  it  receives  for  an  issue  of  bonds,  does  not  affect  the 
rights  of  bona  fide  purchasers  for  value  in  any  way.  The  consider' 
aiion  received  may  not  only  be  diverted  from  the  purpose  for  which 
the  bonds  were  issued,  but  it  may  be  squandered  or  dissipated  by 
the  officers  of  the  municipality  in  such  a  way  as  to  prevent  the  muni- 
cipality receiving  any  benefit  from  the  transaction,  and  yet  the 
rights  of  bona  fide  holders  are  not  affected  thereby.*    There  are, 

from  the  pro\'iso,  and  that  the  recitals  power  to  levy  taxes,  resting  on  no  other 

did  not  estop  the  county  from  setting  foundation  than  the  fact  that  they  have 

up  this  lack  of  power.    Coffin  v.  Kear-  once  been  illegally  levied  for  that  pur- 

ney  County,  57  Fed.  Rep.  137.     See  pose." 

also  Rathbone  v.  Kiowa  County,  73  So  where  a  county  court  was  em- 
Fed.  Rep.  395 ;  rev'd  on  another  point,  powered  to  issue  bonds  to  the  amount 
83  Fed.  Rep.  125.  In  Johnson  City  v.  of  $250,000,  bonds  issued  in  excess  of 
Charleston,  C.  &  C.  R.  Co.,  100  Tenn.  tliat  sum  were  declared  void  in  the 
138,  it  was  lield  tliat,  as  municipalities  hands  of  a  purchaser  before  maturity, 
in  Tennessee  had  no  power  to  make  for  value  and  without  notice  of  the 
subscriptions  in  aid  of  and  issue  bonds  overissue.  Daviess  County  v.  Dickin- 
to  a  foreign  corporation,  a  recital  on  the  son,  117  U.  S.  657.  See  supra,  §  922. 
face  of  tlie  bonds  that  they  were  issued  *  McPherson  v.  Foster,  43  Iowa,  48. 
pursuant  to  and  in  accordance  ^^dth  the  •  One  who  purchased  bonds  from  a 
provisions  of  a  statute  authorizing  an  railroad  company,  which  had  been  is- 
issuance  of  bonds  to  aid  a  domestic  cor-  sued  by  a  town  in  it^  aid,  was  held, 
proration  only,  did  not  preclude  the  after  the  bonds  had  been  declared  void, 
city  from  showing  that  tlie  company  not  to  be  subrogated  to  the  rights  of  the 
receiving  the  subscription  and  boncfs  company,  if  it  had  any,  to  enforce  col- 
was  a  foreign  and  not  a  domestic  cor-  lection  of  the  appropriation  voted  bv 
poration.    Quaere  f  the  town.     2Etna  Life  Ins.  Co.  v,  MicT- 

^  Citizens'  Savings  &  Loan  Assoc,  v,  dleport,  124  XJ.  S.  534. 

Topeka,  20  Wall.  (U.  S.)  655;  Schuyler  *  Montpelier  Nat.  Life  Ins.  Co.  v. 

Co.  Sup.  V.  Farwell,  25  111.  181;   Mar-  Huron  Board  of  Education,  62  Fed. 

shall  Co.  Sup.  V.  Cook,  38  111.  44;  Lip-  Rep.  778;    Risley  v.  Howell,  64  Fed. 

pincott  V.  Pana,  92  111.  24.     In  Loan  Rep.    453,   rev'g   57   Fed.   Rep.   544; 

Association  v.  Toj)eka,  the  court  says:  West  Plains  Tp.  v.  Sage,  69  Fcii.  Rep. 

"We  do  not  attach  any  importance  to  943;    Uvalde  v.  Spier,  91  Fwl.  Rep. 

the  fact  that  the  town  authorities  paid  594;  Miller  v.  Perns  Irr.  Dist.,  99  Fed. 

one  instalment   of  interest   on   these  Rep.    143;     Sioux    City    Independent 

bonds.    Such  a  payment  works  no  es-  School  Dist.  v.  Rew,  111  Fed.  Kep.  1; 

toppel.    If  the  legislature  was  without  Kearney  v.  Woodruff,  115  Fed.  Kep. 

power  to  authorize  the  issue  of  these  90;    Kearny  County  v.  Vandriss,  115 

bonds,  and  its  statute  attempting  to  Fed.  Rep.  866;    Jones  v.  Camden,  44 

confer  such  authority  is  void,  the  mere  S.  Car.  319;  Clifton  Forge  v.  Alleghany 

payment  of  interest,  which  was  equally  Hank,  92  Va.  283 ;    Clifton  Forj^e  v, 

unauthorized,  cannot  create  of  itself  a  Hrush  El.  Co.,  92  Va.  289;  Citizens' 
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however,  cases  in  which  the  nature  of  the  consideration  is  closely 
connected  with  the  power  to  issue  the  bonds,  and  these  cases  are 
apt  to  cause  considerable  doubt  and  difficulty.  It  may,  however, 
still  be  laid  down  as  the  general  rule  that  if  it  appears  that  the  acts 
of  the  municipality  in  such  cases  had  relation,  not  to  the  exercise 
of  the  power  to  issue  the  bonds,  but  merely  to  the  disposition  of 
the  proceeds,  and  if  the  proceedings  for  the  issuance  of  the  bonds 
disclose  on  their  face  a  fair  exercise  of  the  power  to  issue  the  bonds, 
complying  with  the  terms  of  the  statute  in  all  material  matters,  the 
municipality  cannot  plead  its  ulterior  motive  or  wrongful  dis- 
position of  the  proceeds  for  the  purpose  of  attacking  the  validity 
of  the  bonds  in  the  hands  of  a  bona  fide  holder.  Hence,  for  example, 
if  proceedings  for  an  issue  of  bonds  purporting  to  be  issued  in  pay- 
ment of  a  subscription  to  the  stock  of  a  railroad  company  fairly  dis- 
close that  the  purpose  was  to  subscribe  for  the  stock  and  not  to 
make  a  gift  or  donation  to  the  railroad  company,  a  botia  fide  holder 
for  value  is  not  affected  by  the  fact  that  the  ulterior  motive  of  the 
officers  of  the  municipality  was  to  make  a  donation  to  the  railroad 
company  and  that  they  effected  their  purpose  under  the  guise  of  a 
subscription  to  the  stock.  ^ 

Sav.  Bank  v.  Greenburgh,  173  N.  Y.  bonds,  if  they  afterwards  passed  to 
215;  infray  §  956.  boria  fide  holders,  passed  free  from  any 
*  In  Anderson  Ck)unty  v.  Beal,  113  impairment  b3r  reason  of  any  dealing 
U.  S.  227,  after  bonds  had  been  voted  by  the  board  with  the  stocks  subsenbed 
by  the  county  at  an  election  held  Sep-  for  to  which  the  county  became  entitled 
tember  13,  1869,  the  county  board  on  by  the  issue  and  delivery  of  the  bonds. 
November  5,  1869,  passed  an  order  The  board  may  have  committed  an  im- 
directing  a  subscription  in  accordance  proper  act  in  parting  with  the  stock, 
with  the  terms  of  the  vote  and  also  but  that  is  no  concern  of  a  bona  fide 
"that  the  stock  above  subscribed  for  holder  of  the  bonds  or  coupons." 
by  this  board  in  behalf  of  Anderson  In  Cairo  v.  Zane,  149  U.S.  122,  bonds 
County  is  hereby  sold  and  transferred  for  $100,000  were,  pursuant  to  vote, 
for  and  in  consideration  of  One  Dollar,  issued  by  a  city  and  received  by  the 
the  receipt  whereof  is  hereby  acknowl-  company  in  payment  of  a  subscription 
edged,  to  James  F.  Joy,  president  of  and  stock  for  an  equal  amount  was  is- 
said  railroad  company,  and  the  chair-  sued  by  the  company  to  the  city.  The 
man  of  this  board  is  authorized  to  sign  stock  thus  received  was  immediately 
a  transfer  of  said  stock  to  said  James  thereafter  sold  to  the  company  for 
F.  Joy  and  to  assign  the  certificate  for  $5000  of  city  bonds,  a  portion  of  the 
said  stock  issued  to  Anderson  County  bonds  thus  issued,  and  there  was  evi- 
by  said  railroad  company  and  to  au-  dence  that  this  sale  was  pursuant  to  an 
thorize  in  such  assignment  the  neces-  agreement  made  by  the  city  prior  to  the 
sary  transfer  of  said  stock  upon  the  execution  of  the  bonds.  It  was  urged 
books  of  said  company.''  In  an  action  that  the  form  of  the  transaction  must 
brought  upon  coupons  detached  from  be  ignored,  and  that  the  resultant  fact 
the  bonds,  it  was  held  that  the  manner  was  that  the  company  had  $95,000  of 
in  which  the  board  dealt  with  the  stock  the  city  bonds  and  the  city  nothing, 
did  not  affect  the  rights  of  a  bona  fide  and  that  there  was  substantially  a  do- 
holder  of  the  coupons  and  bonds.  Mr.  nation  of  $95,000  of  bonds  contrary  to 
Justice  Blotch  ford  said:  ''When  the  a  constitutional  prohibition  against 
bonds  were  delivered  to  the  company  donations.  Mr.  Justice  Brewer  said: 
the  transaction  was  complete,  ana  the  ''But  the  result  does  not  determine  the 
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§  935.  How  far  Bona  Fide  Holder  ia  Ohargeable  with  Notice  of 
Terma  of  Recited  Ordinancea.  —  Bonds  issued  by  cities  frequently 
recite  that  they  are  issued  under  and  in  pursuance  of  and  in  con- 
fonnity  with  a  statute  and  ordinances  of  the  city  as  well  as  other 
facts.  The  question  has  on  several  occasions  arisen  as  to  how  far 
a  bona  fide  holder  of  the  bonds  is  chargeable  with  notice  of  the  terms 
of  the  ordinance,  and  facts  disclosed  thereby,  which  would  render 
the  issue  vUra  vires  and  illegal.  The  result  of  the  decisions  would 
seem  to  be  that  when  a  city  issues  bonds  containing  recitals  that 
they  are  issued  under  and  in  pursuance  of  and  in  conformity  with  its 

true  nature  of  the  transaction.  The  1867,  and  on  November  28,  following, 
same  result  would  have  followed  if  the  an  agreement  was  entered  into  be- 
city  had  given  away  the  stock  to  a  tween  the  company  and  the  county 
tmrd  party.  The  fact  ia  that  the  city  court  acting  in  bclialf  of  the  county 
issued  its  $100,000  of  bonds  and  re-  that  $100,000  in  stock  should  be  is- 
eeived  its  $100,000  of  the  stock;  and  sued,  but  that  the  stock  should  be  re- 
the  wrong,  if  any  there  were,  on  the  turned  back  to  the  company  for  the 
part  of  the  council,  was  not  in  carrying  sum  of  $5000  payable  by  the  redeUv- 
out  a  subscription  as  directed  by  the  ery  to  the  city  of  that  amount  of  county 
vote  of  the  people,  but  in  wrongfully  bonds.  When  tlie  bonds  came  to  be 
disposing  of  the  stock  received.  But  issued  the  record  made  by  the  county 
suray  a  wrong  in  that  matter  does  not  court  recited  that  $100,000  of  the  capi- 
affect  the  question  of  the  validity  of  tal  stock  should  be  sold  back  to  the 
the  bonds,  nor  can  it  be  presented  as  a  company  for  $5000  of  county  bonds, 
defence  against  one  who  has  purchased  ''thereby  making  a  payment  of 
in  good  faith  the  bonds  thus  issued.''  $95,000  of  Saline  County  bonds  to  said 
In  Maxey  v,  Williamson  CJounty,  72  company  as  a  donation."  No  stock  was 
111.  207,  it  appeared  that  after  an  elec-  in  fact  issued  by  the  company  or  re- 
tion  authorizing  the  subscription  of  eeived  by  the  county,  and  only  $95,000 
$100,000  to  the  stock  of  a  railroad  com-  of  bonds  were  issued  by  the  county  and 
pany  payable  in  bonds,  the  county  delivered  to  the  company.  In  short, 
court  entered  into  an  agreement  to  sell  the  parties  to  the  transaction  treated 
$100,000  of  stock  to  the  railroad  com-  it  as  though  it  was  a  donation  of 
pany  for  $5000.  The  validity  of  the  $95,000  of  bonds,  and  it  was  tliis  trans- 
bonds  thus  issued  in  payment  of  the  action  which  was  condemned  as  con- 
subscription  was  questioned  in  a  suit  trary  to  the  Constitution,  but  the  court 
bv  taxpayers  to  restrain  the  collection  was  careful  to  limit  its  decision  to  a 
of  taxes  levied  to  pay  the  interest  case  in  which  only  the  rights  of  the 
thereon.  Their  validity  was  sustained,  railroad  company,  the  party  receiving 
and  in  respect  to  this  transfer  of  the  this  $95,000  of  bonds,  were  concerned, 
stock  the  court  says:  ''W^e  fail  to  per-  It  said :  ''The  only  presumption  arising 
ceive  how  the  sale  of  the  certificate  of  from  these  facts  is  that  said  bonds  are 
stock  to  the  company  for  $5000  can  still  in  the  hands  of  the  railroad  com- 
in  any  manner  affect  the  rights  of  pany,  and  no  question  therefore  is  pre- 
holders  of  the  bonds  of  the  company,  sented  as  to  how  far  the  alleged  in- 
It  surely  is  not  intended  to  insist  that  validity  of  said  bonds  would  be  affected 
because  the  county  has  by  any  means  by  those  conclusive  presumptions  whicii 
lost  the  consideration  it  received  for  the  law  raises  for  the  protection  of  bona 
the  bonds,  innocent  holders  who  had  fide  holders  of  commercial  paper.  .  .  . 
nothing  to  do  with  the  sale  of  the  certif-  Nothing  is  before  us  except  the  mere 
icate  must  lose  their  bonds.''  In  Cairo  question  of  the  legality  of  these  bonds, 
V.  Zane,  149  U.  S.  122,  138,  the  cases  of  as  between  the  county  and  the  railroad 
Choisser  v.  People,  140  111.  21,  and  company,  the  ori^nal  parties  thereto.'' 
Post  V.  Pulaski  Coimty,  49  Fed.  Rep.  Post  v.  Pulaski  Cbunty,  49  Fed.  Rep. 
628,  are  distinguished.  In  Choisser  v.  628 ;  9  U.  S.  App.  1 ,  9u^a,  is  a  coun- 
People,  supray  the  vote  to  subscribe  terpart  of  the  case  of  Choisser  v.  People, 
$100,000  of  stock  was  on  October  5,  supra. 
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charter,  or  with  a  special  statute,  and  the  ordinances  of  the  city, 
a  botia  fide  holder  of  the  bonds  is  not  chargeable  wUh  knowledge  or 
notice  of  the  terms  and  contents  of  the  ordinances,  although  the  ordi- 
nances in  question  may  be  recited  in  the  bonds  by  title  and  date, 
and  that  the  bonds,  in  his  hands,  are  not  affected  with  any  illegality 
which  would  be  disclosed  by  examination  of  the  terms  of  the  or- 
dinances. In  other  words,  the  recital  of  compliance  with  the  stat- 
ute imports  that  the  bond  is  in  all  respects  a  valid  obligation  of  the 
city,  issued  under  the  authority  contained  in  the  statute,  and  a  pur- 
chaser of  the  bonds  for  value  is  absolved  from  any  duty  to  e^camine 
the  ordinances  for  the  purpose  of  ascertaining  their  terms  and  see- 
ing that  the  bonds  are  in  fact  issued  for  authorized  purposes.' 

*  Hackett  v.  Ottawa,  99  U.  S.  86,  of  the  city,  which  facts  it  was  contended 
95;  Ottawa  v.  Portsmouth  National  appeared  upon  the  face  of  the  ordi- 
Bank,  105  U.  S.  342,  343;  Evansville  nances  themselves.  The  court  held  that 
V.  Etennett,  161  U.  S.  434,  443;  see  the  purchaser  was  entitled  to  rely  upon 
8.  c.  ante,  §  928;  Waite  v.  Santa  Cniz,  the  terms  of  the  recitals  in  the  bonds 
184  U.  S.  302,  315;  Risley  v.  Howell,  and  need  not  examine  the  terms  of  the 
64  Fed.  Rep.  453,  rev'g  57  Fed.  Rep.  ordinances  themselves,  saying:  **Tbe 
544 ;  Wesson  v.  Saline  County,  73  Fed.  bonds  in  suit  by  their  recitak  of  the 
Rep.  917;  Rathbone  v.  Kiowa  County,  titles  of  the  ordinances  under  which 
83  Fed.  Rep.  125;  Haskell  County  v,  they  were  issued,  in  effect,  assured  the 
Nat'l  Life  Ins.  Co.,  90  Fed.  Rep.  228;  purchaser  that  they  were  to  be  used  for 
Kearney  v.  Woodruff,  115  Fea.  Rep.  municipal  purposes  with  the  previous 
90;  Fairfield  v.  Rural  Independent  sanction  duly  given  of  a  majority  of  the 
Dist.,  1 16  Fed.  Rep.  738,  rev'g  111  Fed.  legally  guahncd  voters  of  the  city.  If  he 
Rep.  108,  453;  Defiance  v.  Schmidt,  would  have  been  bound,  under  some 
123  Fed.  Rep.  1,  aff'g  117  Fed.  Rep.  circumstances,  to  take  notice  at  his 
702;  Northwestern  Sav.  Bank  v.  peril  of  the  provisions  of  the  ordi- 
Centreville  Station,  143  Fed.  Rep.  81;  nances,  he  was  relieved  of  any  re- 
Brewton  v.  Spira,  106  Ala.  229.  See  sponsibility  or  duty  in  that  r^ard  by 
also  Schmid  v.  Mecosta,  131  Mich.  197.    reason  of  the  representation  upon  the 

In  Hackett  v.  Ottawa,  99  U.  S.  86,  face  of  the  bonds  that  the  ordinances 
95,  bonds  were  issued  bv  a  city  con-  under  which  they  were  issued  were 
tainin^  recitals  to  the  effect  that  they  ordinances  *  providing  for  a  loan  for 
were  issued  by  virtue  of  its  charter  municipal  purposes.'  Such  a  repre- 
power  to  borrow  money,  issue  bonds  sentation  by  tne  constituted  authori- 
therefor,  and  pledge  its  credit  for  the  ties  of  the  city  imder  its  corporate  seal 
payment  and  m  accordance  with  cei^  would  naturally  avert  suspicion  of  bad 
tain  ordinances,  of  which  the  titles  and  faith  on  their  part  and  induce  the  pur- 
dates  were  given.  The  bonds  stated  chaser  to  omit  an  examination  of  the 
upon  their  face  that  one  of  these  ordi-  ordinances  themselves.  It  was  sub- 
nances,  passed  June  15,  1869,  was  en-  stantially  a  declaration  by  the  city, 
titled  "An  ordinance  to  provide  for  a  with  the  consent  of  a  majority  of  its 
loan  for  municipal  purposes,"  and  the  legal  voters,  that  purchajsers  need  not 
other,  *'An  ordinance  to  carry  into  examine  the  ordmances  since  their 
effect  the  ordinance  of  June  15,  1869,  title  indicated  a  loan  for  municipal 
entitled  'An  ordinance  for  a  loan  for  purposes.  The  city  is  therefore  es- 
municipal  purposes.'  **  The  principal  topped  by  its  own  representations  to 
defence  was  that  the  recital  as  to  a  loan  say  as  against  a  bona  fide  holder  of  the 
for  municipal  purposes  was  untrue ;  that  bonds  that  they  were  not  issued  or 
the  bonds  were  not  issued  for  munici-  used  for  municipal  or  corporate  pur 
pal   or  corporate   purposes,  but  as  a  poses." 

simple  donation  to  a  private  corpora-  Evansville  r.  Dennett,  161  U.  S.  434, 
tion  whose  business  was  in  no  wise  443,  was  an  action  on  negotiable  bonds 
connected  with  or  under  the  control  issued  by  a  city  in  pajmient  of  a  sub 
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§  936.  Recital  of  Wrong  Statute.  —  A  city  may  exercise  all  the 
powers  conferred  by  two  or  more  acts  where  the  statutes  do  not  in 
and  of  themselves  involve  substantial  contradictions.*     A  recital 

scription  of  stock  in  a  railroad  com-  had  ever  been  passed.  Swan  v.  Arkan- 
pany.  Each  bond  recited  that  it  was  sas  City,  61  Fed.  Rep.  478.  See  also 
issued  in  payment  of  such  subscription  Uinkley  v,  Arkansas  City,  69  Fed. 
"made  in  pursuance  of  an  act  of  the  Rep.  768,  773.  To  the  same  effect, 
l^islature  of  the  State  of  Indiana,  and  Edminson  v.  Abilene,  7  Kan.  App.  305. 
ordinances  of  the  city  council  of  said  In  Haskell  County  v.  Nat.  Life  Ins.  Co.,  ' 
city  pa^ed  in  pursuance  thereof."  It  90  Fed.  Rep.  228,  it  is  said  that  these 
was  contended  that  the  ordinances  of  decisions  have  now  been  overruled  by 
the  city,  if  examined,  would  show  that  the  decision  of  the  Supreme  Court  of 
the  election  lield  in  the  city  upon  tlie  the  United  States  in  Evansville  v. 
question  of  issuing  bonds  was  not  legally  Dennett,  161  U.  S.  434,  siipra.  In 
held,  and  therefore  that  the  bonds  were  Peck  v,  Hempstead,  27  Tex.  Civ.  App. 
issued  without  authority  and  were  80,  it  was  held  that  where  negotiable 
void.  The  court  held  that  tlie  city  was  city  bonds  were  issued  by  the  mayor 
estopped  by  the  recitals,  and  tiiat  a  and  cit^r  secretary  reciting  on  the  face 
purcimser  need  not  examine  the  ordi-  and  having  printed  on  the  backs  thereof 
nances  to  ascertain  their  terms,  say-  an  order  purporting  to  be  an  order  of 
ing:  "As  therefore  the  recitals  in  the  the  city  council  authorizing;  their  issue, 
bonds  import  compliance  with  the  but  no  such  order  was  m  fact  ever 
city's  charter,  purcliasers  for  value  passed,  and  there  was  no  other  recital 
having  no  notice  of  the  non-perform-  importing  compliance  with  the  law, 
ance  of  the  conditions  precedent  were  the  city  was  not  estopped  to  deny  the 
not  bound  to  go  behind  the  statute  validity  of  the  bonds  even  as  against  a 
conferring  the  power  to  subscribe  and  bona  fide  purchaser  for  value.  The 
to  ascertain  by  an  examination  of  the  court  considered  and  distinguished  the 
ordinances  and  records  of  the  city  case  of  Kvansville  v.  Dennett,  suprOf  on 
council  whether  those  conditions  had  the  ground  that  in  that  case,  and  the 
in  fact  been  performed.  With  such  other  cases  to  the  same  effect,  ordi- 
recitals  before  them  they  had  the  right  nances  had  in  fact  been  passed  by  the 
to  assume  that  the  circumstances  ex-   municipalities. 

isted  which  authorized  the  city  to  ex-  In  TexaSf  the  commissioner's  court 
ercise  the  authority  given  by  the  of  any  county  can  only  authorize  the 
legislature."    See  supra,  §  928.  issue  of  bonds  by  order  entered  of 

Where  an  issue  of  bonds  recited  that  record,  and  it  lias  been  held  that  a  pur- 
it  was  made  under  an  ordinance  of  the  chaser  of  county  bonds  must  look  to 
city,  it  was  held  that  the  recital  did  not  the  order  of  the  commissioners'  court 
estop  the  city  from  showing  that  the  by  authority  of  which  they  were  issued, 
ordinance  was  never  recorded  or  pub-  to  see  if  they  were  issued  for  a  purpose 
lished  as  required  by  statute,  and  con-  authorized  by  the  statute  and  in  ac- 
sequeatly  never  took  effect.  The  cordance  therewith,  whether  the  act 
reasoQ  assigned  for  this  decision  was  and  the  order  are  referred  to  on  the 
that  neither  the  mayor  nor  clerk  who  face  of  the  bonds  or  not.  Mitchell 
signed  the  bonds  was  entrusted  with  County  t;.  City  National  Bank,  91  Tex. 
any  duty  in  relation  to  publishing  the  361 ;  ball  v,  rresidio  County,  88  Tex. 
ordinance  or  in  determimng  whether  it  60;  Young  Bond  &  Stock  Co.  v, 
had  been  published  according  to  law.  Mitchell  County,  21  Tex.  Civ.  App. 
Nat.  Bank  of  Commerce  v.  Granada,  54  638.  But  qucere  in  the  Federal  courts? 
Fed.  Rep.  100,  aff'g  48  Fed.  Rep.  278.  In  Klamath  Falls  v,  Saclis,  3b  Oreg. 
Where  it  was  expressly  provided  by  325,  it  is  held,  contrary  to  the  doctrine 
statute  that  before  any  bonds  should  be  of  the  United  States  Supreme  Court, 
issued  an  ordinance  of  the  city  should  that  the  municipality  may  show  the 
be  passed  providing  therefor,  it  was  invalidity  of  a  recited  ordinance  as 
held  that  a  recital  in  the  bonds  that  all  aii^ainst  a  bona  fide  purchaser  of  bonds 
the  requirements  of  the  statute  had  although  the  bonds  also  recite  that  they 
been  strictiv  complied  with,  did  not  are  issued  pursuant  to  and  in  con- 
estop  the  city  from  denying  their  va-  formity  witn  a  statute. 
lidity  on  the  ground  tliat  no  ordinance        ^  Cairo  v.  Zane,  146  U.  S.  122,  143* 
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in  a  municipal  bond  of  an  invalid  statute,  or  of  a  statute  which  in 
fact  does  not  confer  authority  to  issue  the  bond,  does  not  preclude 
inquiry  as  to  whether  there  is  in  existence  any  other  vaHd  legisla- 
tive authority  under  which  power  to  issue  the  bond  can  be  upheld ; 
and  if  such  valid  legislative  authority  be  found,  the  validity  of  the 
bond  will  be  sustained,  notwitJistanding  the  erroneous  recital.^  While 
such  a  recital  may  be  invoked  by  the  holder  of  the  bonds  as  an  es- 
toppel against  the  municipality,  it  is  not  conclusive  in  its  favor  as 
to  the  act  under  which  the  bonds  were  in  fact  issued.* 

§  937.  Estoppel  to  deny  Oompliance  with  Oonditioiis  to  be  per- 
formed Bubsequent  to  Making  but  before  Delivery.  —  Sometimes  the 
statute  authorizing  the  isjsuance  of  the  bonds  provides  that  after  a 
vote  shall  be  had  in  favor  of  the  issue  and  various  other  conditions 
precedent  shall  have  been  complied  with,  bonds  in  aid  of  a  railroad 
company  shall  be  executed,  but  shall  only  be  delivered  upon  com- 
pliance with  some  condition  which  by  its  terms  is  intended  to  be 
fulfilled  between  the  time  of  the  execution  of  the  bonds  and  the  time 
of  their  delivery.  If  in  furtherance  of  a  condition  of  this  nature, 
municipal  bonds  are  deposited  in  escrow  with  a  trustee  to  await  com- 
pliance with  the  condition  upon  which  the  delivery  is  to  be  made, 
they  are  subject  to  the  general  rule  that  a  delivery  of  negotiable 
paper  left  in  escrow,  contrary  to  the  terms  upon  which  it  was  to  have 
been  delivered,  will  pass  a  good  title  to  a  bona  fide  transferee  for 
value  and  before  maturity.^  Hence,  when  bonds  are  entrusted  to 
a  trustee,  to  be  held  by  him  until  the  completion  of  a  railroad 
through  a  county,  and  upon  such  completion  to  be  by  him  deliv- 
ered to  the  railroad  company,  the  trustee  is  the  agent  of  the  county 

^  Johnson  Co.  v.  January,  94  U.  S.  valid  act  in  conjunction  with  a  valid 
202 ;  Anderson  County  v.  Beal,  1 13  U.  statute,  the  holder  is  entitled  to  rely 
S.  227;  Knox  County  v.  Ninth  Nat.  upon  the  recital  of  the  valid  act.  Evans- 
Bank,  147  U.  S.  91;  Evansville  v.  ville  r.  Dennett,  161  U.  S.  434,  442. 
Dennett,  161  U.  S.  434,  443;  Wilkes  '  Knox  County  v.  Ninth  Nat.  Bank, 
County  V.  Coler,  180  U.  S.  506,  524;  147  U.  S.  91,  95,  per  Brewer,  J.  Con- 
Wilkes  County  v.  Coler,  190  U.  S.  107,  tra,  Wilkes  County  v.  Call,  123  N. 
109;   Board  of  Commissioners  v.  Coler,  Car.  308,  319. 

113  Fed.  Rep.  725;  Beatrice  r.  Edmin-  ^  Provident  Life  &  Trust  Co.  v. 
son,  117  Fed.  Rep.  427;  Defiance  v.  Mercer  County,  170  U.  S.  593,  604, 
Sclirnidt,  123  Feci.  Rep.  1,  aff'g  117  rev'g  72  Fed.  Rep.  623,  citing:  Long 
Fed.  Rep.  702;  Femald  v.  Oilman,  123  Island  Tnist  Co.  v.  Columbus,  C.  &  L 
Fed.  Rep.  797;  Allen  v.  Davenport,  107  C.  R.  Co.,  65  Fed.  Rep.  455,  458;  Fear- 
Iowa,  90.  Contra,  Wilkes  County  v.  ing  v.  Clark,  16  Gray  (Mass.),  74,  76; 
Call,  123  N.  Car.  308.  319.  Error  in  re-  Burson  v.  Huntineton,  21  Mich.  415, 
citing  the  title  of  the  statute  does  not  433;  Vallett  v.  Parker,  6  Wend.  (N.  Y.) 
affect  the  validity  of  the  bond,  nor  nee-  615,  620;  Chase  National  Bank  of  New 
essarily  the  recital.  Atchison  Board  York,  v.  Faurot,  149  N.  Y.  532;  Graff 
of  Education  v.  DeKay,  148  U.  S.  591,  v.  Logue,  61  Iowa,  704. 
595.    When  the  recital  refers  to  an  in- 
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and  responsible  to  it  for  the  manner  in  which  he  discharges  his 
duty;  and  if  he  determines  that  the  condition  has  been  complied 
with  and  thereupon  delivers  the  bonds  to  the  railroad  company 
which  has  sold  and  disposed  of  them,  a  bona  fide  holder  has  such 
title  to  the  bonds  as  enables  him  to  recover  against  the  county,  al- 
though the  condition  has  not  in  fact  been  performed.*  A  munici- 
pality may  waive  self-imposed  conditions  to  a  subscription  in  aid 
of  a  railroad  when  the  statute  leaves  it  discretionary  with  it  to  im- 
pose such  conditions,  but  the  waiver  must  be  by  the  municipality 
acting  as  the  principal  and  not  by  mere  agents  or  official  persons.^ 
If  the  condition  which  is  to  be  performed  is  not  prescribed  by 
the  statute  authorizing  the  issue  of  the  bonds,  but  is  volutitarily  im- 
posed by  the  municipality  as  a  condition  of  a  subscription,  and  the 
bonds  are  issued  without  compliance  with  the  condition,  although 
it  is  intended  to  be  performed  prior  to  the  issue  or  delivery,  but  the 
bonds  contain  a  recital  which  imports  compliance  with  all  the 
provisions  of  the  statute,  the  municipality  is  estopped  from  deny- 
ing the  validity  of  the  bonds  on  the  ground  that  they  were  issued 
and  delivered  by  its  officers  without  performance  of  the  condition 
precedent,  and  therefore  without  authority  on  their  part.'    If  the 

*  Provident  Life  &  Trust  Co.  v,  be  made,  "and  such  bonds,  subscrip- 
Mercer  County,  170  U.  S.  593,  rev'g  tion,  or  donation  shall  not  be  valid  and 
72  Fed.  Rep.  623.  See  also  Schmid  v.  binding  until  such  conditions  precedent 
Frankfort,  131  Mich.  197;  Estill  shall  have  been  complied  with."  A 
County  V.  Embry,  144  Fed.  Rep.  913.  subscription  was  made  pursuant  to  a 
Of  the  case  first  cited,  Mr.  Justice  vote,  the  notice  of  election  prescribing 
Peckham  says,  in  Tulare  Irr.  Dist.  v.  certain  conditions  which  were  alleged 
Shepard,  185  U.  S.  1,  24 :  **  In  Provi-  to  have  been  assented  to  bjr  the  railroad 
dent  Life  &  Trust  Co.  v.  Mercer  County,  company,  viz. :  that  the  railroad  should 
170  U.  S.  593,  where  the  fact  whether  be  constructed  through  the  town  in  a 
a  condition  precedent  had  been  per-  certain  direction;  that  a  depot  should 
formed  before  issuing  of  the  bonds  was  be  located  and  maintained  in  the  town ; 
confided  for  decision  to  a  trustee,  it  tliat  the  bonds  should  be  delivered  in 
was  held  that  his  decision  that  the  con-  instalments  for  each  mile  of  ties  laid, 
dition  precedent  had  been  complied  and  the  balance  when  the  roadbed  was 
with  was  conclusive  in  favor  of  a  bona  ready  for  use;  and  tliat  the  subscrip- 
fide  holder,  even  though  the  condition  tion  should  be  void  unless  the  railroad 
in  fact  had  not  been  performed."  company  had  within  one  year  from  the 

*  Graves  v.  Saline  County,  161  U.  S.   time  of  election  made  an  agreement  for 
359.  iron  and  rolling  stock  and  for  a  connec- 

•  American  Life  Ins.  Co.  v.  Bruce,  tion  with  an  eastern  terminus.  The 
105  U.  S.  328;  Oregon  v.  Jennings,  119  bonds  were  delivered  without  compli- 
U.  S.  74.  See  also  Brooklyn  v.  Aetna  ance  with  these  conditions,  and  recitefl 
Life  Ins.  Co.,  99  U.  S.  362.  In  Ameri-  that  they  were  "issued  by  virtue  of 
can  Life  Ins.  Co.  v.  Bruce,  105  U.  S.  the  laws  of  the  State  of  Illinois "  speci- 
328,  the  statute  authorizing  the  issue  fyin^  the  statutes,  and  certified  that  an 
of  the  bonds  declared  tliat  the  munici-  election  was  duly  had.  It  was  held 
pality  should  have  the  right  when  that,  as  the  statute  did  not  make  the 
making  any  subscription  or  donation  imposition  of  conditions  obligatory 
to  any  railroad  company,  to  prescribe  on  the  town,  but  left  the  town  at  lib- 
the  conditions  upon  which  the  bonds  erty  to  jjrescribe  them  or  to  make  an 
and  subscription  or  donations  should   unconditional  subscription  as  it  deemed 
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condition  which  is  to  be  fulfilled  between  the  execution  and  deposit 
of  the  bonds  in  escrow  and  the  time  of  their  delivery  is  not  con- 
best,  tlie  town  could,  consistently  It  was,  however,  declared  that  these 
with  the  statute,  issue  and  deUver  bonds  provisions  with  reference  to  the  deposit 
for  the  subscription  in  advance  of  the  of  the  bonds  with  the  treasurer  of 
construction  of  any  part  of  the  railroad ;  State  should  not  apply  where  the  people 
and  tliat  the  recitals,  importing,  as  they  miglit  have  named  some  party  as  tnis- 
did,  compliance  with  the  statute,  es-  tee  in  their  vote  on  the  proposition  and 
topped  the  town  from  contesting  the  the  company  might  thereafter  agree  to 
validity  of  the  bonds  on  tlie  ground  the  same.  The  provision  of  the  statute 
that  the  conditions  imposed  upon  the  for  registration  in  the  oflSce  of  the 
railroad  company  had  not  been  com-  treasurer  of  State  directed  that  within 
plied  with.  In  the  earlier  case  of  thirty  days  after  delivery  of  bonds  the 
Brooklyn  v.  Aetna  Life  Ins.  Co.,  99  holdershould  present  the  same  to  the  au- 
IJ.  S.  362,  the  facts  were  similar,  but  ditorof  State,  who  upon  being  satisfied 
tlie  condition  in  that  case  was  imposed  that  such  bonds  had  been  issued  ac- 
voluntarily  by  the  town  without  any  cording  to  the  provisions  of  the  act  and 
provision  in  the  statute  expressly  au-  of  their  genuineness  should  register  the 
thorizing  the  imposition  of  any  condi-  same  in  his  office,  and  under  his  seal  cer- 
tion.  A  similar  decision  was  rendered,  tify  upon  the  bonds  the  fact  that  they 
In  Lewis  v.  Barbour  County,  105  U.  S.  had  been  re^arly  and  legally  issuea. 
739,  a  statute  authorized  the  board  of  Bonds  were  issued  in  aid  of  a  railroad, 
county  commissioners  of  any  county  each  of  which  recited  that  it  was  *'is- 
to  issue  bonds  to  aid  in  the  construe-  sued  for  the  purpose  of  aiding  in  the 
tion  of  railroads,  &c.,  upon  being  au-  construction  of"  the  railroad  "under 
thorized  so  to  do  by  a  vote  of  the  elect-  and  in  pursuance  of  an  act  of  the  leg- 
ors.  In  the  case  of  subscriptions  in  aid  islature  of  the  State  of  Kansas  '*  naming 
of  the  construction  of  a  railroad,  the  the  title  of  the  statute.  There  was  notl^ 
statute  provided  that  the  commis-  ing  on  the  bonds  indicating  that  the 
sioners  should  at  once  subscribe  upon  donation  was  otherwise  tlian  absolute 
the  books  of  the  railroad  company  spe-  and  unconditional.  In  point  of  fact, 
cifically  setting  forth  the  concQtions  the  vote  was  on  condition  that  one-half 
upon  which  the  subscription  was  made,  should  only  be  delivered  upon  oom[)le^ 
the  amount,  &c.,  &c.    The  statute  also  tion  of  the  railroad  to  a  certain  point 

Crovided  that  if  the  purpose  for  which  within  the  county,  and  the  remamder 
onds  were  voted  be  to  aid  in  the  con-  when  it  should  be  completed  through 
struction  of  a  railroad  either  by  a  dona-  the  county.  The  bonds  were  left  by 
tion  thereto  or  the  taking  of  stock  the  county  officers  with  a  third  party 
therein,  then  upon  the  subscription  to  be  deposited  with  the  treasurer  of 
being  made,  the  officers  of  the  munici-  State  as  required  by  the  terms  of  the 
pality  should  thereupon  issue  bonds  of  proposition  upon  which  the  people 
the  county,  &c.,  for  the  amount  of  the  voted.  They  were  never  so  deposit^, 
subscription  and  should  forthwith  de-  but  that  third  party  procured  them  to 
Hver  the  same,  together  with  the  orig-  be  registered  by  the  auditor  of  State, 
inal  or  a  copy  of  the  subscription,  to  the  and  then  fraudulently  put  them  in  cir- 
treasurer  of  State,  who  should  hold  the  culation.  The  court  neld  that,  in  \iew 
bonds  in  escrow  until  the  conditions  of  the  provision  of  the  statute  declar- 
and  the  terms  of  the  subscription  ing  that  the  requirement  for  the  de- 
should  be  in  all  thin^  fully  complied  posit  of  the  bonds  in  escrow  should  not 
witli.  Upon  the  conditions  of  the  sub-  apply  where  the  people  named  another 
scription  being  in  all  tilings  fully  com-  trustee,  and  in  view  of  the  fact  that  the 
plie<l  with,  then  the  treasurer  was  au-  county  might  make  a  subscription  to 
thorized  to  deliver  the  bonds  to  the  stock  to  be  paid  in  bonds  deliverable  at 
parties  entitled  thereto,  who  should  once  without  any  conditions  or  tenns 
have  the  same  registered  by  the  State  whatever,  it  was  within  the  power  of 
auditor  as  otherwise  provided  in  the  the  county  to  issue  the  bonds  without 
act.  In  the  case  of  a  failure  to  com-  delivering  them  to  the  treasurer  of  the 
ply  with  the  conditions  and  the  terms  State;  that  the  statute  entrusted  to 
of  subscription,  the  treasurer  of  State  the  State  auditor  the  duty  of  certifying 
was  required  to  cancel  the  bonds  and  upon  each  that  it  had  been  regularly 
redeliver   them   to   the   municipality,   and  legally  issued,  and  he  was  therefore 
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tained  in  the  statute  authorizing  the  issue,  but  is  found  in  the  pro- 
ceedings or  agreement  for  the  issuance  of  the  bonds,  and  if  the  bonds 
contain  a  provision  that  they  shall  be  valid  only  when  it  is  certified 
thereon  that  the  conditions  upon  which  they  were  voted,  issued,  and 
deposited  by  the  municipality  have  been  performed,  a  certificate  by 
the  person  or  depository  designated  in  the  proceedings  to  make  the 
same,  that  the  condition  has  been  performed,  indorsed  on  the  bonds, 
makes  the  bonds  completely  executed  instruments  and  in  a  condi- 
tion to  be  put  upon  the  market  as  commercial  paper  free  from  any 
condition.  Having  on  them  the  necessary  certificate  of  performance,, 
the  purchaser  need  not  inquire  whether  the  facts  were  as  certified. 
With  the  certificate  indorsed  thereon,  the  bonds  are,  in  legal  effect, 
the  same  as  if  they  had  been  issued  by  the  proper  officers  under  full 
authority  without  the  condition   which  appeared  on   their  face.* 

necessarily  authorized  to  determine  contained  a  provision  that  'Hhis  bond 
whether  the  law  had  been  in  all  re-  shall  be  valia  only  when  it  is  thereon 
spects  obeyed;  that  purchasers  were  duly  certified  that  it  has  been  duly  cer- 
entitled  to  rely  upon  his  determination ;  tified  that  tlie  conditions  upon  which 
and  that  the  county  was  liable  on  the  it  was  voted,  issued,  and  deposited  by 
bonds.  said  town  liave  been  performed."    The 

*  In  Menasha  v.  Hazard,  102  U.  S.  appropriate  certificates  were  made  and 
81,  a  town  in  Wisconsin,  pursuant  to  filed  with  the  bank,  and  thereupon  the 
statutory  authority,  subscribed  for  president  of  the  bank  made  the  stipu- 
stock  in  a  railroad  company  and  issued  lated  indorsement  on  the  bonds.  The 
its  bonds  in  payment  thereof.  The  bonds  were  attacked  on  the  ground  that 
proposition  submitted  by  the  railroad  the  railroad  company  had  never  con- 
company  was  for  the  issuance  of  the  structed  its  railroad  between  tlie  desig- 
bonos  in  consideration  of  the  construe-  natcd  termini,  but  on  tlie  contrary  for 
tion  of  a  railroad  between  two  desig-  a  distance  of  a  mile  had  obtained  track- 
nated  points.  Upon  tlie  making  of  the  a^e  rights  over  another  railroad,  thereby 
bonds  they  were  to  be  deposited  with  a  dispensing  with  a  bridge  over  a  narrow 
bank,  to  be  held  by  the  bank  until  such  lake.  The  Circuit  Ck)urt  were  divided 
time  as  there  should  be  filed  in  the  in  opinion  upon  the  question  whether 
bank  a  properly  authenticated  certifi-  the  court  should  have  instructed  the 
cate  signed  by  the  chief  oflicer  of  the  jury  that  the  construction  of  the  rail- 
company  and  the  chainnan  of  the  road  without  constructing  the  same 
boara  of  supervisors  of  the  town,  tliat  across  tlie  lake,  but  by  securing  the 
the  iron  had  been  laid  upon  the  track  rig! it  to  cross  the  lake  on  the  bridge  and 
of  the  road  and  cars  had  been  run  over  track  of  anotiier  railroad,  was  not  a 
the  same,  between  the  designated  ter-  performance  of  the  conditions  of  the 
mini  of  the  railroad,  when  the  bonds  proposition  to  construct  a  railroad  be- 
should  become  the  absolute  property  tween  the  designated  termini.  The 
of  and  be  held  by  the  bank  subject  to  Supreme  Court  held  that  it  was  unneces- 
the  order  of  the  company.  It  was  stip-  saiy  to  consider  this  question,  saying  : 
ulated  that  this  certificate  should  au-  "When  the  bonds  were  'duly  certified* 
thorize  and  require  the  president  of  the  and  were  delivered  to  the  railroad  com- 
bank  to  certify  upon  the  back  of  .each  pany  by  the  bank,  they  became,  under 
of  the  bonds  that  the  conditions  upon  the  agreement  of  the  parties,  valid  in- 
which  the  bonds  were  voted,  issued,  and  struments  completely  executed  in  form-, 
deposited  by  the  town  had  been  per-  and  in  a  condition  to  be  put  upon 
formed.  In  case  the  company  failed  to  the  market  as  commercial  paper.  H^v- 
comply  with  the  conditions  the  bonds  ing  on  them  the  neceasary  certificate, 
were  to  be  returned  to  the  town  on  de-  the  purchaser  need  not  inquire  whether 
mand  of  the  authorities.  Pursuant  to  the  facts  were  as  certified.  With  the 
the  tenns  of  the  proposition,  each  bond  certificate  indorsed,  the  bonds  were  ia 
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But  if  a  vote  to  subscribe  to  the  stock  of  a  railroad  company  to  be 
paid  by  an  issue  of  municipal  bonds,  or  if  a  subscription  to  such 
stock  payable  in  such  bonds  be  made  upon  a  condition  which  is  to 
be  performed  subsequently  to  the  vote  or  subscription,  —  such  as 
the  condition  that  the  railroad  be  constructed  between  specified 
points  and  within  a  specified  time,  —  and  if  the  bonds  are  issued 
without  compliance  with  such  condition,  they  are  invalid  in  the 
hands  even  of  a  bona  fide  purchaser  for  value,  if  the  statute  author- 
izing the  issue  declares  that  the  bonds  shall  not  be  bi7iding  and  valid 
until  condiiions  precedent,  which  may  have  been  imposed,  shall  have 
been  complied  vnth,  and  that  provision  is,  either  expressly  or  by 
judicial  construction  adopted  prior  to  the  issue  of  the  bonds, 
declared  to  be  binding  upon  innocent  holders  without  notice. 
The  fact  that  the  bonds  contain  a  recital  which  would  otherwise 
import  compliance  with  the  law  does  not  under  such  circumstances 
estop  the  municipality  from  taking  advantage  of  a  defence  founded 
on  the  breach  of  the  condition.' 

legal  effect  the  same  as  if  they  had  been  ditions  precedent  should  be  complied 
issued  by  the  proper  officers  under  full  with  was  an  imperative  and  peremp- 
authority  without  the  condition  which  tory  declaration  that  the  bonds  should 
appeared  on  their  face.  Under  these  not  be  valid  and  binding  until  the  con- 
circumstances,  the  condition  did  not  ditions  named  should  have  been  corn- 
destroy  their  negotiability."  plied  with  even  in  the  hands  of  innocent 
*  Citizens'  Sav.  &  Loan  Assoc,  v.  nolders  without  notice.  The  bonds 
Peny  CJounty,  156  U.  S.  692,  702.  In  before  the  Supreme  Court  of  the  United 
German  Sav.  Bank  v.  Franklin  County,  States  contained  a  recital  that  they  were 
128  U.  S.  526,  an  election  to  determine  issued  under  the  provisions  of  the  act, 
whether  an  issue  of  bonds  should  be  describing  it,  ''and  authorized  by  a 
made  in  payment  of  a  subscription  in  majority  of  tlie  qualified  voters  of  said 
aid  of  a  railroad  company,  was  held  county  of  FrankUn  at  an  election  held 
September  11 J  1869.  One  of  the  condi-  .  .  .  in  accordance  with  the  pro\isions 
tions  upon  which  the  prescription  was  to  of  said  act."  The  Supreme  Court  of  the 
be  made  was  that  the  railroad  should  be  United  States  held  that  inasmuch  as 
commenced  in  the  county  within  nine  the  plaintiff  purchased  the  bonds  after 
months  from  the  date  of  the  election  the  ludicial  construction  of  the  statute 
And  completed  through  the  county  by  by  the  State  court,  plaintiff  was  chaiged 
June  1,  1872.  At  the  time  of  the  elec-  with  notice  of,  ana  bound  not  only  by 
tion,  the  statute  provided  that  any  the  terms  of  the  statute,  but  also  by 
municipality  should  have^  the  right,  the  judicial  construction  thereof  by 
upon  making  any  subscription  or  dona-  the  State  court,  and  that  the  bonds 
tion  to  any  railroad  company,  to  pre-  were  invalid  in  plaintiff's  hands  al- 
scribe  the  conditions  upon  which  such  though  it  was  a  bona  fide  holder  for 
bonds,  subscription,  or  donation  should  value,  by  reason  of  a  failure  to  comply 
be  made,  **and  such  bonds,  subscrip-  with  the  conditions  upon  Which  the 
tions.  or  donations  shall  not  be  valid  and  vote  was  made.  It  also  held  that 
Irinding  until  such  conditions  precedent  the  recitals  did  not  estop  the  county 
shall  have  been  complied  uith."  from  taking  advantage  of  the  failure 
Prior  to  tlie  purchase  of  the  bonds  by  of  the  rauroad  company  to  comply 
the  plaintiff.  t!ie  Supreme  Court  of  the  with  the  conditions  of  the  subscription. 
State  held  that,  although  this  statute  This  case  distinguishes  American  I,ife 
did  not  declare  that  the  bonds  should  Ins.  Co.  v.  Bruce,  105  U.  S.  328;  Pana 
be  void,  its  declaration  that  they  should  v.  Bowler,  107  U.  S.  529;  and  Oregon 
not  be  valid  and  binding  until  the  con-  v.  Jennings,  119  U.  S.  74. 
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§  938.  Judgment  or  Determination  as  to  Bight  to  iBsae  Bonds. 
—  Under  schemes  adopted  for  the  issue  of  bonds  by  or  on  behalf 
of  municipalities,  —  particularly  in  the  case  of  railroad  aid  bonds 
and  bonds  of  irrigation  or  other  local  districts,  —  provision  is  fre- 
quently made  for  the  presentation  of  a  petition  or  application  by 
taxpayers  to  a  judge,  board,  or  other  specified  tribunal  initiating 
proceedings  for  an  issue  of  bonds,  and  thereupon  the  judge,  board, 
or  tribunal  upon  whom  the  duty  devolves  by  the  statute  of  passing 
upon  the  petition,  makes  the  necessary  order  and  appoints  com- 
missioners to  issue  the  bonds  or  otherwise  provides  for  their  issue 
pursuant  to  the  statute.  Under  any  scheme  of  this  nature,  the  final 
judgment  or  decision  (where  there  b  jurisdiction  to  act  and  de- 
cide), that  all  the  preliminary  conditions  have  been  complied  with 
and  embodying  in  effect  such  judgment  or  decision  in  a  recital 
in  a  negotiable  bond,  estops  or  concludes  the  municipality,  in  an 
action  on  the  bond  or  coupons  by  a  bona  fide  holder,  from  contest- 
ing the  facts  thus  decided  and  recited,  or  necessarily  involved  in 
such  decision  and  recital.*  The  determination  of  the  judge,  board, 
or  tribunal  authorized  to  act  can  only  be  attacked  collaterally  upon 

*  Knox  County  v.  Aspinwall,  21  persons,  it  would  be  too  late  even  in  a 
How.  (U.  S.)  539;  s.  c.  supra,  §S  905,  direct  proceeding  to  call  it  in  question. 
906,  907 ;  Bissell  v.  Jeffersonville,  24  It  is  to  be  observed  that  in  this  case  the 
How.  (U.  S.)  287;  Lynde  r.  Winne-  decision  of  the  Supreme  Court  proceeded 
bago  County,  16  Wall.  (U.  S.)  6;  Rock  upon  the  two-fold  ground  of  {>ower  on 
Creek  v.  Strong,  96  U.  S.  271 ;  Orleans  tne  part  of  the  county  commissioners  to 
V,  Piatt,  99  U.  S.  676;  Lyons  v.  Mun-  decide  the  fact  and  the  effect  of  a  re- 
son,  99  U.  S.  684;  Ajides  v.  Ely,  158  cital  importing  compliance  with  the 
U.  S.  312;  Quinlan  v.  Green  County,  statute.  The  intention  of  the  court 
205  U.  S.  410,  422;  s.  c.  157  Fed.  Rep.  apparently  was  to  support  its  decision 
33;  Hutchinson  &  S.  R.  Co.  v.  King-  upon  both  of  these  grounds  separately, 
man  County,  48  Kan.  70.  See  also  and  tliis  case  would  therefore  seem  to 
Tulare  Irr.  Dist.  v,  Shepard,  185  U.  be  authority  for  the  proposition  that 
S.  1,  20;  infra f  §§  956,  957.  In  Knox  if  a  board  of  commissioners  or  other 
County  r.  Aspinwall,  21  How.  (U.  S.)  tribunal  duly  authorized  to  act  decides 
539,  the  court  held  that  the  board  of  that  all  the  condition  precedent  to  an 
county  commissioners  was  necessarily  issue  of  the  bonds  had  been  complied 
clothed  by  statute  with  power  and  au-  with,  its  decbion  is  binding  if  the 
thority  to  determine  whether  or  not  rights  of  third  parties  have  attached 
an  election  had  been  properly  held  and  before  the  decision  is  attacked.  When, 
a  majority  of  the  votes  of  the  county  pursuant  to  statute,  the  minutes  of  the 
cast  m  favor  of  the  subscription  in  city  council  or  board  of  aldermen  re- 
payment of  which  the  bonds  were  is-  cite  that  the  board  can\'assed  the  re- 
sued.  The  court  declared  that  while  turns  of  an  election  authorizing  an 
it  was  not  prepared  to  say  that  the  de-  issue  of  bonds  and  found  that  due  no- 
dsion  of  the  board  would  be  conclusive  tice  had  been  given  and  that  the  elec- 
in  a  direct  proceeding  to  inquire  into  tion  had  been  legally  and  formally 
the  facts  previously  to  the  execution  held,  parol  evidence  is  not  admissible 
of  the  power  and  before  the  rights  and  as  aeainst  a  bona  fide  holder  for  value 
interests  of  third  parties  had  attached,  of  the  bonds  to  show  that  no  notice 
yet  as  the  autliority  had  been  executed,  of  the  election  was  given.  Clarksdale 
the  stock  subscribed,  and  the  bonds  is-  v.  Pacific  Imp.  Co.,  81  Fed.  Rep.  329. 
4nied,   and  in   the  hands  of  innocent 
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some  ground  which  goes  to  the  jurisdiction,  and  if  jurisdiction  ex- 
ists, all  other  questions  rightly  before  him  or  the  tribunal  are 
concluded  by  the  decision.^ 

Within  a  like  principle,  a  judgment  in  favor  of  a  creditor  is  a 
final  and  binding  adjudication  that  a  debt  exists  and  is  a  valid  and 
subsisting  obligation,  notwithstanding  any  constitutional  limita- 
tion upon  the  power  of  a  municipal  corporation  to  contract  a  debt. 
If  bonds  be  issued  for  the  purpose  of  funding  such  judgment,  the 
municipality  is  estopped  by  the  judgment  from  contesting  the  valid- 
ity of  the  debt  for  which  the  bonds  are  issued.'  The  conclusive  or 
binding  effect  of  the  determination  of  the  judge,  board,  or  other  au- 
thorized tribunal  under  such  circumstances  is  not  dependent  upon  a 
recital,  although  it  usually  comes  before  the  court  in  connection 
therewith.  The  principle  underlying  these  decisions  is,  however, 
the  foundation  upon  which  the  doctrine  of  estoppel  by  recital  rests, 
and  the  conclusive  or  binding  effect  of  a  judgment  or  determination 
by  a  person  or  body  clothed  with  the  power  and  duty  of  deciding 
the  question  should  not  be  overlooked. 

§  939.  Refunding  Bonds.  —  Although  there  is  authority  in  sup- 
port of  the  proposition  that  where  a  municipality  has  created  a 
debt  and  issued  bonds  in  evidence  thereof,  the  municipality,  like 
any  other  debtor,  may,  in  virtue  of  its  general  powers,  enter  into 
negotiations  and  cancel  or  exchange  its  bonds  without  special  legis- 
lative authority,^  yet  it  would  seem  that  an  issue  of  n^otiable  refund- 

*  Andes  v.  Ely,  158  U.  S.  312;  s.  c.  council  authorizing  the  mayor  and  city 
supra^  §  926.  See  this  case  as  to  suffi-  clerk  to  cancel  any  of  the  bonds  of  the 
ciency  of  petition  to  confer  jurisdiction,   issue  and  to  execute  in  Ueu  of  such  can- 

*  Lake  County  v.  Piatt,  79  Fed.  celled  bonds  duplicates  of  the  same 
Rep.  567,  569 ;  Geer  v.  Ouray  County  number  and  amount  and  payable  at  the 
Com'rs,  97  Fed.  Rep.  435.  Such  judg-  same  time.  It  was  objected  to  this 
ments  are  beyond  collateral  attack,  bond  that  the  power  of  the  mayor  and 
even  though  rendered  through  fraud  council  was  exhausted  when  the  bonds 
and  by  collusion ;  only  by  a  direct  at-  were  issued,  and  that  the  proceeding  for 
tack  within  the  period  named  in  the  cancellation  and  reissue  was  without 
statute  of  limitations  can  such  fraudu-  authority,  but  the  court  said:  '*By 
lent  or  collusive  judgments  be  set  aside,  the  issue  and  delivery  of  the  bonds,  a 
Lake  County  v.  Piatt,  79  Fed.  Rep.  567,  debt  had  been  created  by  the  city,  and 
573;  25  C.  C.  A.  87,  92.  with  respect  to  such  debt  and  tne  se- 

■  In  Rogan  v.  Watertown,  30  Wis.  curity  given,  it  was  competent  for  the 
259,  —  an  action  upon  interest  cou-  city,  as  for  any  other  debtor,  to  enter 
pons,  —  one  of  the  counts  was  upon  a  into  nef^otiations  and  to  cancel  or  ex- 
coupon  on  a  bond  which  was  a  reissue  change  its  bonds  without  special  legis- 
in  substitution  for  a  prior  bond  of  the  lative  authority."  In  Hyde  v.  Ewert, 
same  number  and  amount  and  corre-  16  S.  Dak.  133,  statutory  authority 
sponding  in  all  particulars  with  the  to  refund  bonds  existed,  and  the  court 
original  bond,  the  original  having  been  held  that  such  authority  was  sufficient 
surrendered  and  cancelled  under  au-  to  justify  the  issue  of  refunding  bonds, 
thority  of  a  resolution  of  the  common  sought  to  be  enjoined  by  a  taxpayer. 
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ing  bonds  payable  in  the  future  comes  within  the  general  principle 
which  has  been  laid  down  that  negotiable  bonds  can  only  be  issued 
by  a  municipality  pursiuint  to  staivtory  avthority,  and  that  in  the 
absence  of  statutory  authority  an  issue  of  refunding  bonds  is  vUra 
vires,  so  far  at  least  as  negotiability  under  the  law  merchant  is  con- 
cerned.^ Thus  in  Illinois,  it  is  held  that  although  the  power  to  set- 
tle and  pay  the  debts  of  a  municipality,  which  it  had  been  author- 
ized to  create,  and  to  take  up  and  cancel  its  bonds,  which  it  had 
been  authorized  to  issue,  cannot  be  doubted,  it  does  not  necessarily 
follow  that  the  power  to  issue  new  or  refunding  negotiable  bonds 
in  the  place  of  and  to  take  up  the  old,  can  also  be  implied.    If  it  can. 

The  court  added :    "There  is  another  municipality  to  have  the  bonds  held  by 

view  which  effectually  avoids  all  pos-  defendant  adjudged  void  and  ordered 
flible  objections  to  the  issue  of  these  to  be  surrendered  and  cancelled,  the 

proposed  bonds.     It  is  this:    where  a  court  assumed  that  the  power  of  com- 

mimicipal  corporation  has  created  a  missioners  to  issue  bonds  of  the  town 

valid  clebt  against  itself,  it  has  power,  ceased  when  they  had  originally  issued 

like  any  other  debtor,  to  enter  into  ne-  the  amount  mentioned  in  the  petition 

gotiations  concerning  such  debt  and  to  of    the    taxpayers.      But    the    court 

reduce  its  amount  by  payment  or  the  pointed  out  that  the  returned  bonds 

exclumge  of  other  bonds  without  any  had  not  been  sold  by  the  railroad  com- 

special  grant  of  legislative  authority,  pany  and  that  they  were  destroyed  by 

Rc^an  V.  Watertown^  30  Wis.  259.    If  the  commissioners,  so  that  the  sul>- 

the  corporation  or  its  creditors  con-  stituted   bonds   did   not   increase  the 

sent  to  a  reduction  of  its  legal  indebted-  entire  amount  outstanding  bevond  the 

ness,  who  can  be  heard  to  complain?  authorized  limit.    It  was  held  tliat  there 

Certainly  not  a  taxpayer.    It  would  be  was  no  equity  in  favor  of  the  munici- 

an  obviously  anomalous  proceeding  for  pality  as  against  the  defendant  to  sup- 

a  court  of  equity  to  forbid  the  consum-  port  an  action  for  the  cancellation  of 

mation  of  such  a  compromise  as  is  the  bonds  arising  from  the  substitu- 

disclosed  by  the  record  m  this  case  at  tion;  that  the  defendant  was,  not  only 

the  instance  of  any  one  so  substantially  by  the  apparent  situation  at  the  time 

benefited    thereby  as    the  plaintiff."  of  its  purcliase  of  the  bonds,  but  by 

Similar  language  was  also  used  by  the  continued   recognition   of  the  obliga- 

same  court  in  Ewert  v.  Mallory,  16  S.  tion  of  the  bonds   for  several   years 

Dak.  151,    where  there  was  also  ex-  thereafter    by    payment    of    interest 

press  authority  to  refund  the  bonds,  thereon,  induced  to  understand  that 

In  Solon  V.  Williamsbuigh  Savings  thev  were  in  all  respects  legally  created ; 

Bank,  114  N.  Y.  122,  the  validity  of  and  that  inasmuch  as  the  substitution 

certain    railroad    lud    bonds    was    in-  was  effected  bv  the  agents  of  the  mu- 

volved.    About  three  months  after  the  nicipality,  and  the  change  was  onl^ 

last  of  the  original  issue  of  the  bonds  one  of  form  and  not  of  substance,  it 

were  delivered  by  the  commissioners  to  did  not  prejudice  tlie  municipality,  and 

the  railroad  company,  the  latter  sur-  it  was  not  entitled  to  have  the  bonds 

rendered  up  to  the  commissioners  a  cancelled. 

number  of  the  bonds  amounting  to        *  Tlie  legislature  may,  by  manda- 

twenty-four  thousand  dollars,  and  they  tory  enactment,  compel  a  county  to 

issued  and  delivered  to  him  in  their  issue  bonds  to  fund  its  floating  debt  in- 

Rlace  a  like  amount,  of  which  those  curred  for  necessary  expenses.     Jones 

eld  by  the  defendant  were  a  part.  v.  Madison  County,   137  N.  Car.  579 

The  suDstituted  bonds  were  of  laiger  (overruling  on  rehearing,  s.  c.  135  N. 

denomination  and  were  made  payable  Car.  218;    and  Battery  Park  Bank  v. 

at  a  different  place,  and  the  change  was  Madison   County,    135   N.   Car.   230). 

made  with  a  view  to  their  availability  See  also  Jefferson  County  v.  People,  5 

for  sale  and  transfer  in  the  city  of  New  Neb.  127;    President,  &c.  v.  State,  46 

York.     In  an  action  brought  by  the  Ala.  399. 


y 


1494  BfUNICTPAL  CORPORATIONS  §  939 

then  against  the  policy  of  the  Constitution  and  laws  requiring  such 
debts  to  be  paid  at  or  before  maturity  and  without  l^islative 
authority,  a  municipal  debt  may  forever  be  kept  alive  and  the 
municipality  be  subjected  to  the  many  disabilities  and  hardships 
which  the  law  imposes  on  the  makers  of  negotiable  instruments 
when  such  instruments  are  held  by  innocent  holders  for  value  be- 
fore niaturity.  Hence,  the  mere  fact  that  a  mimicipal  corporation 
is  in  debt  does  not  authorize  it,  as  of  course,  to  issue  renewal  or 
refunding  negotiable  bonds.*  The  power  to  issue  new  negotiable 
bonds  having  the  incidents  of  commercial  paper,  to  take  the  place 
of  a  former  issue,  cannot  be  implied  merely  from  power  to  make 
the  original  issue.^  But  under  the  decisions,  it  is  not  necessary 
that  express  authority  should  be  conferred  to  issue  refunding  bonds, 
eo  nomine.  A  general  power,  continuing  in  its  natiure,  to  borrow 
money  for  corporate  purposes  and  to  issue  bonds,  which   is  not 

^  Oquawka  v.  Graves,  82  Fed.  Rep.  to  issue  a  bond  for  and  in  lieu  of  an 

568;    Hardin  (bounty  v.  McFarlan,  S2  overdue  bond^  the  general   power  to 

HI.  139;  Locke  v.  Davison,  111  111.  19;  issue  bonds  within  certain  fixed  limits 

Ooquard  v.  Oquawka,  192  111.  355.  was  expressly  given  by  the  charter  of 

^  Ck)quard  v.  Oquawka,  192  111.  355;  the  city  and  without  regard  to  the  pur- 
Merrill  V.  Monticello,  138  U.  S.  673,  pose,  and  it  therefore  appeared  in  that 
685;  s.  c.  supra,  §  874.  In  Merrill  v.  case  that  the  charter  authorized  the 
Monticello,  138  U.  S.  673,  a  township  issue  of  the  bonds  sued  on.  It  also  dis- 
had,  pursuant  to  statutory  authority,  tinguishes  the  case  of  Galena  v.  Cor- 
issuea  its  bonds  for  the  purpose  of  with,  48  111.  423,  on  the  ground  that 
building  a  schoolhouse.  It  had  au-  the  city  in  that  case  was  authorized  by 
thority  to  issue  bonds  for  the  purchase  its  charter  to  borrow  money  as  might 
and  erection  of  lands  and  buildings  for  be  necessary,  not  exceeding  $20,000  in 
school  purposes  only.  The  Supreme  any  one  year,  and  to  issue  bonds,  scrip, 
Court  of  the  United  States  held  that  or  certificates  therefor  to  be  used  m 
authority  to  issue  bonds  for  these  pur-  liquidation  of  the  debts  of  the  city  and 
poses  did  not  imply  authority  to  issue  for  pennanent  and  useful  improve- 
Donds  to  refund  the  original  issue,  ments.  The  city  therefore  was  au- 
Justice  Lamar  said:  ''The  bonds  in  thorized  by  its  charter  to  issue  the 
suit  were  not  issued  for  either  of  the  bonds  sued  on,  and  although  language 
purposes  named  (for  the  purchase  and  was  used  in  the  opinion  which  tended 
erection  of  lands  and  Duildings  for  to  support  the  general  right  to  refund 
school  purposes),  but  to  retire  and  pay  existing  bonds,  the  case  was  not  one 
off  the  bonds  of  1869.  The  town  haa  no  where  a  recovery  was  had  on  refimding 
power  to  pay  off  these  bonds  in  this  bonds  issued  without  authority  given 
way,  viz.,  by  the  issue  of  new  bonds,  for  that  purpose.  In  Hardin  County  v. 
or  it  could  perpetuate  a  debt  forever.  McFarlan,  82  111.  138,  the  court  held 
Bonds  once  issued  for  a  lawful  purpose  that  under  the  principle  that  where  a 
must  be  paid  by  taxation.  .  .  .  When  statute  pointed  out  the  particular 
bonds  are  once  issued  for  a  lawful  pur-  course  to  be  pursued  to  effect  a  partio- 
pose.  the  town  is  fundus  officio  as  to  ular  purpose,  no  other  course  can  law- 
that  matter.  To  argue  that  the  old  fully  be  pursued,  a  county  authorized 
bonds  are  a  debt  for  school  purposes,  by  statute  to  levy  a  special  tax  to 
which  may  be  liquidated  by  new  bonds,  liquidate  its  debts  can  only  discharge 
is  a  refinement  of  construction  which  those  debts  by  the  levy  of  such  tax,  and 
the  sound  sense  of  the  law  refuses."  the  county  authorities  have  no  general 
Coquardv.  Oquawka,  192  111.355,  supra,  or  implied  power  to  take  up  its  out- 
distinguishes  Quincy  v.  Warfield,  25  standing  bonds  and  give  bonds  in  lieu 
111.317,  on  the  ground  that  in  that  case,  thereof  bearing  interest.  See  aJao 
while  no  express  power  was  granted  Locke  v,  Davison,  111  111.  19. 
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limited  to  specified  purposes,  includes  the  power  to  borrow  money 
and  issue  bonds  to  fund  or  refund  the  existing  indebtedness  of 
the  municipality  on  the  principle  that  the  whole  is  greater  than 
any  of  its  parts,  and  refunding  bonds  issued  pursuant  to  such  au- 
thority are  within  the  powers  of  the  municipality.*  The  fact  that 
a  constitutional  or  statutory  provision  required  the  municipal 
authorities  at  the  time  of  issuing  bonds  to  provide  for  the  coUec- 
tian  of  a  tax  sufficient  to  pay  the  interest  on  bonds  issued,  and  also 
to  pay  and  discharge  the  principal  thereof  at  or  before  maturity, 
does  not  preclude  the  municipality,  under  statute  authority,  from 
refunding  bonds  issued  under  this  constitutional  or  statutory  require- 
ment at  the  expiration  of  their  original  term,  when  such  bonds 
for  any  cause  remain  unpaid  or  unsatisfied  from  taxation  or  from 

^  Portsmouth  Sav.  Bank  v.  Spring-  is  sufficient  to  authorize  an  issue  of 

field,  4  Fed.  Rep.  276;    Portland  Sav-  bonds  in  exchange  for  existing  obliga- 

ings  Bank  v.  Evansville,  25  Fed.  Rep.  tions.    There  is  no  substantial  differ- 

389;    Huron  v.  Second  Ward  Savings  ence  between  exchanging  bonds  at  par 

Bank,  86   Fed.  Reo.  272,  280,    aff' g  for  outstanding  obligations  and  selling 

80  Fed.  Rep.  660;   Quincy  v,  Warfield,  them  at  par  for  the  purpose  of  paying 

25  111.  317;   Galena  v,  Corwith,  48  111.  the  old  debt.    Either  method  of  proced- 

423;   Hyde  Park  v,  Insalls,  87  111.  11;  ure  results  in  refunding  the  old  debt 

Stone  V.  Chicago,  207  111.  492;   Morris  by  issuing  new  bonds.    Ewert  v.  Mal- 

A  Whitehead  v.  Taylor,  31  Oreg.  62;  loiy,  16  S.  Dak.  151.     See  also  Mont- 

Montpelier  Nat.  Life  Ins.  Co.  v.  Mead,  pelier  Nat.  Life  Ins.  Co.  v.  Mead,  13  S. 

13  S.  Dak.  37;    Richmond  &  W.  P.  Dak.  37.     A  different  question  might 

Land,  dec.  Co.  v.  West  Point,  94  Va.  arise  if  the  statute  required  the  refund- 

668;    Rogan  v,  Watertown^  30  Wis.  ing   bonds   to  be  sold  at  public  sale 

259,  268.     See  also  Jones  v.  Camden,  to    the    highest   bidder,     see    Index, 

44  S.  Car.  319.  Highest  Bidder. 

The  fact  that  a  city  has  power  to  A  city  had  authority  ''to  borrow 
raise  mone^  by  taxation  for  the  pur-  money  on  the  credit  of  the  corporation 
pose  of  paying  judgments  on  past  due  for  corporate  purposes  and  to  issue  bonds 
warrants  for  current  expenses,  does  not  therefor  in  such  amounts  and  sums  and 
by  implication  exclude  the  power  to  on  such  conditions  as  it  shall  prescribe." 
fund  such  warrants  by  an  issue  of  nego-  It  was  held  that,  under  this  general  au- 
tiable  bonds  when  the  express  power  to  thority  to  borrow  money  for  corporate 
issue  negotiable  bonds  therefor  is  also  purposes  and  to  issue  bonds,  it  had  the 
granted  by  the  charter.  Stone  v.  power  to  borrow  money  in  the  same 
Chicago,  207  111.  492,  504;  Huron  v.  manner  to  pay  an  indebtedness  in- 
Second  Ward  Sav.  Bank,  30  C.  C.  A.  curred  for  municipal  purposes,  and 
38;  86  Fed.  Rep.  272;  Jones  v.  Cam-  that  it  might  issue  its  Donds  for  the 
den,  44  S.  Car.  319,  323.  When  ex-  purpose  of  funding  its  indebtedness, 
press  power  to  raise  money  by  tax  to  Montpelier  Nat.  Lue  Ins.  Co.  v.  Mead, 
pa^  debts  and  to  issue  bonds  to  refund  13  S.  Dak.  37.  Statutory  authority 
existing  indebtedness  are  .conferred,  to  issue  renewal  or  refunding  boncis 
the  choice  of  the  method  by  which  the  of  "Uke  tenor"  with  the  old  bonds, 
indebtedness  should  be  paid  is  left  to  is  to  be  taken  in  the  sense  in  which 
the  discretion  of  the  city.  Huron  v,  the  words  are  popularly  understood. 
Second  Ward  Sav.  Bank,  30  C.  C.  A.  They  mean  simply  of  the  same  nature 
38;  86  Fed.  Rep.  272,  281.  Statutory  or  character,  and  the  fact  that  the 
authoritv  which  provides  that  where-  refunding  bonds  vary  from  the  old  in 
ever  it  shall  become  necessary  to  fund  their  denominational  amount  to  suit 
a  bonded  indebtedness,  it  shall  be  law-  the  convenience  of  the  parties  to  the 
ful  for  the  public  corporation  to  issue  contract,  does  not  affect  their  validity, 
bonds,  and  it  is  authonzed  and  empow-  Lexington  v.  Union  Nat.  Bank,  75 
ered  to  sell  them  at  not  less  than  par,  Miss.  1. 
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the  proceeds  of  the  sinking  fund.*  If,  however,  refunding  bonds 
are  issued  pursuant  to  express  statutory  authority,  the  indebted- 
ness refunded  must  come  within  the  terms  of  the  statute.  For 
example,  if  the  purport  of  the  statute  shows  that  the  legislature 
intended  only  to  authorize  refunding  bonds  in  the  place  of  existing 
bonded  indebtedness,  such  bonds  cannot  rightfully  be  issued  to 
liquidate  floating  indebtedness,  or  debts  evidenced  by  other  forms 
of  obligation  than  bonds.' 

When  a  judgment  has  been  rendered  for  indebtedness  against  a 
municipality,  such  judgment  is  a  conclusive  adjudication  that 
the  debt  is  valid  and  is  not  affected  by  the  constitutional  provision 
as  to  debt-limit,  and  is  not  open  to  collateral  attack  in  a  suit  on  bonds 
issued  to  refund  such  judgment  debt.'    If  the  only  authority  con- 

*  Kane  v.  Charleston,  161  111.  179;  cover  upon  bonds  which  had  been 
Heins  v.  Lincoln,  102  Iowa,  69;  State  issued  to  fund  judgments^  and  the  de- 
V.  Walker,  193  Mo.  693.  fendants  ui^ged  the  invalidity  of  the 

But  the  rule  is  otherwise  in  Georgia  debt  upon  which  the  judgments  were 
under  the  provisions  of  the  Constitu-  founded.  The  Unitea  States  Circuit 
tion  of  that  State  as  construed  by  the  Court  of  Appeals  for  the  Seventh  Cir- 
courts.  In  the  case  of  debts  created  cuit  gave  no  weight  whatever  to  this 
subsequently  to  the  adoption  of  the  defence,  holding  that  judgments  are  he- 
Constitution  of  1877,  the  policy  is  that  yond  collateral  attcuJc,  even  though  ren- 
they  shall  be  paid  as  they  mature,  from  dered  through  fraud  and  by  collusion 
the  collection  of  an  annual  tax  to  be  as  averred  in  the  Piatt  Case,  and  that 
provided  for  at  the  time  of  issue,  and  even  fraudulent  and  collusive  iudg- 
they  cannot  be  refunded.  Epping  v,  ments  could  be  set  aside  only  by  a  direct 
Columbus,  117  Ga.  263,  281;  Mason  attack  brought  within  the  period  pre- 
V.  Jones,  122  Ga.  455.    Quaret  scribed  by  the  statute  of  limitations. 

'  It  has  been  held  that  when  a  re-  On  this  point  see  ^so:  Edmundson  v. 
funding  statute  authorizes  an  issue  of  Jackson  Independent  School  Dist.,  98 
"new  bonds"  in  place  of  the  indebted-  Iowa,  639;  iEtna  Life  Ins.  Co.  v. 
ness  refunded,  the  term  **new  bonds"  Lyon  County,  44  Fed.  Rep.  329,  344 
imports  that  the  new  bonds  are  to  be  (before  Shiras,  J.) ;  State  v.  Gloyd,  14 
used  in  place  of  the  old,  and  the  opera-  Wash.  5;  Howard  v.  Huron,  5  S.  Dak. 
tion  of  tne  refunding  act  is  to  be  limited  539 ;  s.  c.  6  S.  Dak.  180 :  Helena  v. 
to  the  refunding  of  bonded  indebted-  United  States,  104  Fed.  Rep.  113; 
ness,  and  does  not  include  or  apply  to  County  v.  Piatt,  79  Fed.  Rep.  567 
indebtedness  in  other  forms,  e.  j^.,  war-  {Caldwell,  Thayer,  and  Lockren,  JJ.); 
rants.  Thurston  County  v.  Moore,  45  Geer  v.  Ouray  County,  97  Fed.  Rep. 
Neb.  12.  Under  statutory  authority  435  (CaldweU,  Sanborn,  and  Thayer, 
to  refund  bonds  "matured  or  subject  JJ.);  Smith  v.  Ormsby,  20  Wash.  396; 
to  call."  it  has  been  held  that  a  county  People  v.  May.  9  Colo.  81,  404;  Grand 
may  agree  with  the  bondholder  that  Island  &  N.  W.  R.  Co.  v.  Baker,  6 
the  latter  should  waive  the  right   to   Wyo.  369> 

postpone  payment,  and  immediately  In  Davenport  v.  Lord,  9  Wall.  409, 
issue  refunding  bonds,  although  the  which  was  a  mandamus  to  require  the 
original  bonds  are  not  yet  payable  ac-  city  to  levy  a  tax  to  pay  a  jud^ent  on 
cording  to  their  terms.  Smith  v.  Mercer  certain  bonds,  the  court  said  (page 
County,  104  Ky.  596.  413):    "To  the  proposition  that  the 

■  Hamilton  County  v.  Montpelier  bonds  issued  by  the  city  for  improve- 
Sav.  Bank,  157  Fed.  Rep.  19,  26;  s.  c.  ment  purposes  were  not  sanctioned  by 
certiorari  refused  to  the  county,  208  the  requisite  popular  vote  there  are 
U.  S.  617;  Geer  v.  Ouray  County,  97  two  answers:  (1)  The  respondents 
Fed.  Rep.  435;  38  C.  C.  A.  250;  Board  are  concluded  by  the  izLdgmerU  at  law. 
V.  Piatt,  79  Fed.  Rep.  567,  572.  The  They  cannot  go  behind  it  and  raise  any 
plaintiffs  in  these  actions  sued  to  re-   question   touching   the  sufficiency  ol 
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ferred  upon  a  city  to  issue  refunding  bonds  is  ''in  order  to  raise 
money  to  take  up  any  outstanding  bonds  of  such  city  or  to  ex- 

either  of  the  causes  of  action  upon  ment  thus  rendered  by  consent  did  not 
which  it  was  rendered.  (2)  It  is  not  bind  the  municipality.  The  court  ovei^ 
denied  that  the  relator  was  an  inno-  ruled  the  objection.  See  also  Holt 
cent  purchaser.  In  that  event,  if  the  County  v.  National  Life  Ins.  Co.,  80 
bonds  could  have  been  properly  issued  Fed.  Kep.  686.  . 
under  any  circumstances,  he  had  a  A  judgment  recovered  a^nst  a  city 
right  to  presume  that  they  were  so  falls  within  the  designation  "other 
iss  led,  and  against  him  the  city  is  evidences  of  indebtedness  issued  for 
estopped  to  deny  their  validity."  In  money"  in  a  refunding  statute,  and 
Ralls  County  v.  United  States,  105  under  such  designation  funding  or  re- 
U.  S.  733,  which  was  a  mandamus  to  funding  bonds  may  be  issued  therefor, 
compel  the  levy  of  a  tax  to  pay  a  Stone  v.  Chicago,  207  111.  492;  Port 
judgment  rendered  on  some  bonds,  Huron  v.  McCali,  46  Mich.  565. 
the  court  said  (page  734):  ''In  the  Under  a  statute  authorizing  a  city 
return  to  the  alternative  writ  many  to  issue  refunding  bonds  for  ite  "out- 
defences  were  set  up  which  related  to  standing  indebtedness  evidenced  bv 
the  validity  of  the  coupons  on  which  bonds  and  warrants,"  refunding  bonds 
the  judgment  had  been  obtained,  as  were  issued  to  retire  the  bonds  of  a 
obli^tions  of  the  county.  As  to  all  water  company  secured  by  mortgage 
these  defences  it  is  sufficient  to  say  it  on  the  waterworks  which  had  b^n 
was  conclusively  settled  by  the  judgment  purchased  by  the  city  subject  to  the 
which  lies  at  the  foundation  of  the  mortgage,  and  which  the  city  had  as- 
present  suit,  that  the  coupons  were  bind-  sumed  oy  the  deed  of  conveyance, 
mg  obligations  of  the  county."  See  Each  bond  recited  that  "This  bond  is 
Knox  County  v.  Harshman,  133  U.  S.  one  of  a  series  of  bonds  of  like  date, 
152;  Brown  v.  County  of  Buena  Vista,  tenor,  and  effect,  issued  by  the  said  city 
95  U.  S.  157;  Embry  v.  Palmer,  107  of  Santa  Cruz,  for  the  purpose  of  re- 
U.  S.  3,  and  quotations  from  opinions  funding  the  bonded  indebtedness  of 
of  Mr.  CLdef  Justice  Marshall  and  Mr.  said  city  and  issuing  bonds  therefor,  and 
Justice  Curtis y  there  cited,  p.  11.  In  providing  for  the  payment  of  the  same 
Ballance  v.  Forsyth,  24  How.  183,  Mr.  under  and  in  pursuance  of  and  in  con- 
Justice  Cami)})eJly  giving  the  opinion  of  formitv  with  the  provisions  of  an  act 
the  court,  said  (page  184) :  "This  is  a  of  the  le^slature  or  the  State  of  Calif oi^ 
bill  filed  by  the  plaintiff  to  enjoin  the  nia,  entitled."  Ac.  Construing  these 
execution  of  a  judgment  in  the  Circuit  recitals,  the  court  held  that  the  inno- 
Court  upon  which  a  writ  of  error  had  cent  holder  of  bonds  containing  such 
been  taken  to  this  court  and  affirmed,  recitals  is  under  no  obligation  to  in- 
...  It  is  not  allowable  to  him  (the  quire  concerning  the  validity  of  the 
plaintiff)  to  appeal  from  a  judgment  debt  funded,  and  that  the  city  is  es- 
of  the  Circuit  (Jourt  and  Supreme  Court  topped  to  set  up  that  a  part  of  the 
to  a  court  of  chancery  upon  the  relative  bonds  funded  were  invalid  or  that  they 
merit  of  the  legal  titles  involved  in  the  were  not  bonds  of  the  city  at  all,  but 
controversy  they  had  adjudicated."  bonds    of    a   local    water    company. 

Conclusiveness  of  judgments   genet-  Waite  v.  Santa  Cruz,  184  U.  S.  302,  314, 

ally:    Davis  v.  Brown,  94   U.  S.  423;  rev'g  98  Fed.  Rep.  387;  8.  c.  89  Fed. 

Peck  V.  Jenness,  7  How.  612,  and  re-  Rep.  619.     Under  a  statute  declaring 

marks  of  GrieTf  Justice,  p.  624 ;   Austin  that  the  indebtedness  of  a  school  board 

V.  Hamilton  County,  76  Fed.  Rep.  208,  existing  when  the  statute  took  effect 

211 ;  Dimock  v.  Revere  Cooper  Co.,  117  should  continue  unimpaired  and  "said 

U.  S.  559,  and  observations  of  Miller,  board  may  refund  any  debt  by  the 

Justice,  p.  569;  Dickson  v.  Wilkinson,  3  issuance  of  bonds,"  debts  contracted 

How.  57,  61;  Biddle  v.  Wilkins,  1  Pet.  subsequently  to  the  enactment  of  the 

686,691;  Stout  w.  Lye,  103  U.  S.  66, 68.  statute,  as  well  as  debts   contracted 

Consent    judgment    field    conclusive:  previously,  may  be  refunded.     Woods 

Helena  v.  United  States,  104  Fed.  Rep.  v.  Board  of  Education  of  Covington, 

113.    Before  Gilbert,  Ross,  and  Morrow,  21  Ky.  Law  Rep.  941;  53  S.  W.  Rep. 

JJ.  It  was  contended,  where  a  judgment  517. 

was  rendered  by  consertJt  contained  in  A  charter  authorized  the  city  to 

an  ordinance  of  the  city,  that  the  judg-  provide  "for  fimding  or  compromising 
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change  with  the  holders  of  such  bonds''  the  city  has  no  authority 
to  make  an  issue  of  refunding  bonds  for  the  purpose  of  restoring 
to  the  treasury  moneys  which  it  has  ah'eady  expended  in  the  pay- 
ment and  satisfaction  of  a  previous  issue  of  bonds.  The  payment 
of  the  previous  issue  extinguished  the  debt  or  obligation  thereof,  and 
no  debt  or  obligation  existed  thereafter  which  could  be  refunded 
under  the  authority  conferred.*  If,  however,  a  statute  expressly 
empowers  a  city  to  refund  its  debt  evidenced  by  bonds,  and  does 
not  undertake  to  limit  such  right  or  power,  the  power  to  refund 
bonds  is  not  limited  to  bonds  which  have  not  already  been  refunded, 
and  bonds  which  themselves  were  originally  issued  as  refunding 
bonds  can  again  be  refunded  under  the  provisions  of  the  act' 

the  whole  or  any  part  of  the  existing  319,  328.     After  a  sale  of  refunding 

debt  of  the  city.'     By  the  Constitution  bonds   issued   pursuant   to   statutory 

of  Texod  it  isprovid^  that ''no  debt"  authority    the    municipalitv    cannot 

shall  be  created  by  any  city  without  Question  their  validity  on  the  ground 

nmking  provision  for  levying  and  col-  tnat  the  proceeds  of  the  bonds  were 

lecting  a  tax  to  p^  interest  and  create  used  for  illegal  purposes.    Keene  Five 

a  sinlang  fund.     It  was  held  that  the  Cent  Savings  Bank  v.  Lyon  County,  97 

meaning  of  the  words  "existing  debt"  Fed.  Rep.  159,  aff'd  100  Fed.  Rep.  337. 

was  not  limited  to  the  species  of  debt  See  supra,  §  937. 
referred  to  in  the  Constitution,  and  that        ^  Coffin  v,  Indianapolis,  59  Fed.  Rep. 

the  ]X)wer  to  issue  bonds  might  be  ex-  221. 

ercised  for  the  purpose  of  settling  an  '  Heins  v.  Lincoln,  102  Iowa,  69. 
outstanding  indebtedness  consisting  of  It  has  been  held  that  when,  by  its  char- 
arrears  forpast  expenses.  Conklin  v.  ter,  a  city  b  required  to  pay  the  interest 
El  Paso  (Tex.  Civ.  App.),  44  S.  W.  on  its  bonded  debt,  it  cannot  add  the 
Rep.  879.  A  statute  which  provides  accrued  interest  to  the  bonded  debt, 
that  "in  all  cases  where  counties  or  and  refund  both  principal  and  interest, 
cities  have  heretofore"  issued  bonds  or  nor  can  it  purchase  outstanding  bonds 
securities  which  remain  outstanding,  at  a  premium  to  be  paid  in  new^  bonds, 
the  city  or  county  may,  upon  the  sur-  the  result  of  which  will  be  to  increase 
render  thereof,  issue  m  place  thereof  the  principal  of  the  funded  indebted- 
new  bonds,  only  applies  to  cities  and  n^  of  the  city  by  adding  to  it  the  pre- 
counties  in  existence  at  the  time  of  the  mium  paid  for  the  purchase  or  exchange 
enactment  of  the  statute,  and  does  not  of  the  outstanding  bonds.  Cincinnati 
authorize  a  city  incorporated  there-  v.  Guckenberger,  60  Ohio  St.  353.  It 
after  to  issue  refunding  bonds  in  lieu  of  has  been  held  that  when  bonds  are  is- 
bonds  issued  by  a  town  or  village  sued  under  an  authority  to  refund  ex- 
afterwarda  incorporated  as  a  city,  isting  bonds,  the  city  cannot  sell  more 
Oquawka  v.  Graves,  82  Fed.  Rep.  568;  than  sufficient  bonds  to  pay  the  ex- 
Coquard  v.  Oquawka,  192  111.  355;  istine  indebtedness,  and  if  it  sells  bonds 
People  V.  Lippincott,  81  111.  193.  The  equal  at  par  to  the  existing  indebted- 
funding  of  municipal  indebtedness  is  ness,  but  realizes  therefrom  a  premium, 
peculiarly  a  matter  p)ertaining  to  muni-  it  is,  to  the  extent  of  the  premium,  an 
cipal  organizations,  and  still  more  p)ecu-  act  in  excess  of  the  authonty  authoriz- 
liarly  a  matter  as  to  wliich  cities  of  ing  the  refunding  of  the  indebtedness. 
IsLT^e  population  require  different  pro-  Com'rs  of  Sinking  Fund  of  Louisville 
vision  from  that  suitable  to  cities  or  v.  Zimmerman,  19  Ky.  Law  Rep.  689; 
towns  of  small  population.  Hence,  a  41  S.  W.  Rep.  428.  An  issue  of  bonds 
statute  relating  thereto  may  be  made  to  extend  the  time  for  the  payment  of 
applicable  to  cities  of  a  certain  class  an  outstanding  indebtedness  does  not 
without  violating  a  constitutional  pro-  come  within  a  statutory  provision  tliat 
vision  against  local  or  special  legisla-  no  contract  or  other  obligation  involv- 
tion.  Waite  v.  Santa  Cruz,  184  U.  S.  ing  the  expenditure  of  money  sliall  be 
302;    Los  Angeles  v.  Teed,   112  Cal.  entered  into  unless  the  auditor  of  the 


§  940  REFUNDING   BONDS:    ESTOPPEL  1499 

§  940.  Refunding  Bonds;  Estoppel  to  deny  Validity  of  Original 
Debt.  —  The  power  to  issue  refunding  bonds  implies  the  existence 
of  a  valid  debt  or  obligation  on  the  part  of  the  municipality,  and 
such  bonds  cannot  rightfully  be  issued  by  the  municipality  for  the 
purpose  of  funding  a  debt  or  obligation  which  is  void  for  lack  of 
power  on  the  part  of  the  municipality  to  incur  it.*  But  if  there  is 
a  bona  fide  question  as  to  the  validity  of  the  bonds,  and  if  the  bonds 
proposed  to  be  refunded  are  fairly  within  the  terms  of  the  refunding 
act,  refunding  bonds  issued  by  the  municipality  under  the  author- 
ity of  the  refunding  act  in  place  of  the  original  bonds  are  founded 
upon  a  sufficient  consideration ;  when  the  act  makes  it  discretion- 
ary with  the  municipality  to  refund  the  original  issue,  the  munici- 
pality, by  issuing  the  refunding  bonds,  in  effect  makes  a  compromise 
as  to  an  existing  obligation,  and  the  refunding  bonds  are  valid.' 

city  shall  first  certify  that  the  money  subsisting     legal     obligations/     and 

required  for  the  contract  or  to  pay  the  issue  in  lieu  of  them  other  bonds  haVing 

appropriation  is  in  the  treasury  to  the  twenty  years  to  run  and  bearing  seven 

credit  of  the  fund  from  which  it  is  per  cent  interest  instead  of  ten;    and 

drawn.    Clappv.  Marice  City,  111  Fed.  they,  by  their  vote,  said  they  would. 

Rep.  103.  There  is  no  complaint  of  any  illegality 

'  Myers  v.  Jefifersonville,  145  Ind.  in  this  election,  or  of  fraud  or  imposi- 

431.  tion.    So  far  as  the  record  shows,  the 

'  Jasper  County  v.  Ballou,  103  U.  S.  proposition   to  fund   went   from   the 

746,  762;   Utter  v.  Franklin,  172  U.  S.  county  authorities  to  the  bondholders, 

416;  Graves  v.  Saline  County,  161  U.  and  not  from  the  bondholders  to  the 

S.  369;  Hills  v.  Peekskill  Savmg  Bank,  county.    The  facts  were  as  well  known 

101  N.  Y.  490.  to  one  party  as  the  other.    If  the  people 

In  Jasper  County  v.  Ballou,  supra,  intended  to  rely  on  their  defences  to  the 

Mr.   Chief   Justice    Waite,  giving  the  old  bonds,  then  was  the  time  for  them 

unanimous  opinion  of  the  court,  there  to  speak  and  by  their  vote  sa}r  they 

said  (p.  751):    "When,  therefore,  the  would  not  recognize  them  as  binding 

people  were  called  on  to  vote  whether  obligations.    By  voting  the  other  way, 

the  old  bonds  should  be  funded,  the  facts  thev,  in  effect,  accepted  them  as  legal 

they  had  to  consider  were  these :  ^  A  and  subsisting  for  the  purposes  of  the 

vahd  law  authorizing  the  subscription  proposed  extension  of  time  at  reduced 

and  an  issue  of  the  bonds  had  been  interest,  and  said  to  the  holders,  if  the 

passed.  Thepeople,  at  an  election  which  proposition  was  accepted,  no  question 

had  been  irrajularly  called,  had  voted  to  of  illegality  would  be  raised.     Their 

make  the  subscription  and  issue  bonds  offer  having  been  accepted,  they  are 

bearing  ten  per  cent  interest,  and  all  now  estopped  from  insisting  upon  an 

payabfe  within  six  y(»rs.    An  act  had  irregularity  which  they  have  by  their 

teen  passed  to  legalize  the  election,  votes  voluntarily  waived,  with  a  full 

and  under  it  the  subscription  which  had  knowledge  of  the  facts.    The  case  is 

been  voted  was  made,  and  bonds  such  clearly,  as  we  think,  within  the  prin- 

as  were  contemplated  had  been  issued  ciple  acted  on  b^r  the  Supreme  Court  of 

and  were  then  outstanding  in  the  hands  the  State  in  Keithsburg  Trs.  v.  Frick, 

of   various    parties.      Whether   these  34  111.  405.    As  was  very  properly  said 

bonds  were  valid  was,  so  far  as  any  below,  by  the  learned  Circuit  Judge: 

direct   decisions    were    concerned,    an  'There  must  be  an  end  to  these  contests 

open  question,  and  certainly  not  free  and  defences  some  time  or  other.*    There 

from    doubt.      Under    these    circum-  must  be  a  time  when  the  people  in  their 

stances  the  question  was  directly  put  to  political    capacity   are   concluded   by 

the  people  of  the  county,  in  a  manner  their  contracts  as  much  as  individuals, 

aiitlu>rized  by  law,  whether  they  would  and  we  tliink  that  where  the  people  of 

reoognifle  these  bonds  as  'binding  and  a  county  at  an  election  held  according 
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Sometimes  the  statute  authorizing  the  issue  of  refunding  bonds  pro- 
vides that  if  they  have  been  sold  and  disposed  of  they  shall  not  be 

to  law  authorize  their  corporate  or  po-  lutely  void  even  in  the  hands  of  bona 
litical  representatives  to  treat  certain  fide  holders,  the  court  stating  (p.  373) : 
outstanding  county  obligations  as  ''If  the  present  case  stood  only  on  the 
'  properly  authorized  by  law '  for  the  footing  of  the  original  conditional  con- 
purpose  of  negotiating  a  settlement  tract  of  subscription,  we  would  be  casn- 
with  the  holders,  and  the  settlement  pelled  to  follow  the  holding  of  the 
wliich  was  contemplated  has  been  Supreme  Court  of  Illinois,  and  to  bold 
made,  all  of  the  contests  as  to  the  va-  that  the  original  bonds  were  tmcollecti' 
lidity  of  the  obligation  must  be  con-  ble  even  by  innocent  holders."  The  Su- 
sidered  as  ended.  This  disposes  of  all  preme  Court  then  proceeded  to  state 
<luestions  as  to  the  excessive  issue  of  and  consider  the  fact  that  the  said  void 
bonds.  For  the  purposes  of  this  case  bonds  had  been  fimded  under  the  said 
the  original  bonds  must  be  taken  as  statutes  and  by  authority  of  a  vote  of 
binding.  The  issue  of  the  funding  the  people  of  the  county,  and  expresshr 
bonds  did  not  increase  the  aggregate  held  and  decided  that  tne  funding  bomb 
indebtedness  of  the  corporation,  but  so  issued  with  such  recitals  were  valid 
only  changed  its  form."  bonds  in  the  hands  of  bona  fide  holders. 

The  case  of  Graves  v.  Saline  County,  It  is  im]X)rtant  to  notice  that  in  this 
161  U.  S.  359,  involved  the  validity  of  case  of  Graves  v.  Saline  County,  the 
refunding  bonds,  which  stand  upon  a  statutes  of  Illinois,  following  the  uni- 
favored  footing.  The  bonds  which  were  versal  rule,  required  that  the  action  of 
refunded  in  that  case  had  been  decided  the  county  officers  in  issuing  the  fund- 
by  the  Supreme  Court  of  Illinois,  84  111.  ing  bonds,  like  all  other  proceedings  of 
292,  and  were  admitted  by  the  Su-  the  county,  be  entered  upon  the  records 
preme  Court  of  the  United  States,  of  the  county;  and,  if  any  one  had  ex- 
German  Sav.  Bank  v.  Franklin  County,  amined  those  records  and  proceedings, 
128  U.  S.  526,  538,  as  stated  in  he  would  have  seen  that  those  bonds 
Graves  v.  Saline  County,  161  U.  S.  were  issued  to  fund  other  bonds  issued 
359,  372,  to  have  been  void  and  un-  to  the  Belleville  and  Eldorado  Railroad 
collectible  even  in  the  hands  of  bona  Company,  which  last  mentioned  bonds 
fide  holders.  The  recitals  in  the  bonds  were  absolutely  void.  Not  only  so,  but 
which  were  held  valid  in  Graves  the  statute  under  which  these  Saline 
V.  Saline  County  were  that  they  were  County  bonds  were  issued  (S.  L.  111. 
issued  *' for  the  purpose  of  funding  and  1879,  p.  229,  §  4)  expressly  provided, 
retiring  certain  binding,  subsisting ^  l^ol  among  other  things,  as  follows :  ''  UpcM) 
obligations  of  said  county,*'  &c.  The  the  issuing  of  any  new  bond,  or  evi- 
statute  under  which  the  Saline  County  dence  of  indebtedness,  the  clerk,  oi 
refunding  bonds  were  issued  required  other  officer  having  custody  of  the  rec- 
a  record  to  be  kept  containing  matters  ords  of  the  fiscal  matters  of  such  county, 
which  if  the  bondholder  was  bound  to  city,  town^  township,  school  district  or 
notice  would  have  shown  the  invalidity  other  municipal  corporation,  as  the  case 
of  the  bonds  which  were  refunded  in  may  be,  shall  make  registration  thereof, 
that  case.  In  that  case  the  facts  were  in  a  book  to  be  kept  in  his  office  for  that 
that  the  County  of  Saline,  Illinois,  had  purpose,  showing  the  date^  amount, 
issued  $195,000  funding  bonds  under  number,  class,  date  of  maturity,  rate  of 
an  act  of  February  13,  1865,  and  acts  interest,  and  place  of  payment  of  such 
amendatory  thereof,  approved  April  new  bond,  or  other  evidence  of  indebted- 
27,  1877,  and  June  4,  1879.  These  ness,  and  the  description  of  the  bond  or 
$195,000  of  bonds  were  issued  to  fund  evidence  of  irulebteaness,  for  tchich,  or 
one  set  of  bonds  formerly  issued  by  the  for  the  purchasing  or  retirina  of  tehich, 
county  in  payment  of  the  subscription  the  same  was  given j  as  nearly  aa  prao- 
to  stock  of  the  St.  Louis  and  South-  ticable.''  An  exammation  of  this  record 
eastern  Railway  Company,  and  another  and  register  kept  of  these  Saline  County 
set  of  bonds  issued  by  the  county  to  the  funding  bonds  would  have  shown  that 
Belleville  and  Eldorado  Railroad  Com-  these  funding  bonds  were  issued  to  take 
pany.  The  Supreme  Court  of  the  up  the  void  bonds  issued  to  the  BeDe- 
IJnited  States  held  and  stated  that  the  ville  and  Eldorado  Railroad  Company, 
set  of  bonds  issued  to  the  Belleville  and  Mr.  Justice  Shiras,  giving  the  unani- 
Eldorado  Railroad  Company  were  abso-  mous  opinion  of  the  court,  there  says 
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open  to  attack  by  the  city  or  by  any  other  person.    When  the  stat- 
ute contains  such  a  provision,  the  validity  of  the  bonds  is  of  course 

with  regard  to  certain  refunding  bonds  were  issued  to  satisfy  was  invalid  or 
of  Saline  County  (in  that  case  refund-  fictitious.  .  .  .  The  truth  is  that  when 
ing  void  bonds,  p.  374):  "But  when,  in  an  innocent  purchaser  buys  of  others 
pursuance  of  tne  funding  laws,  the  than  the  municipality  or  its  agents 
cjuestion  whether  the  outstanding  orig-  municipal  bonds,  or  the  coupons  of 
inal  bonds  issued  to  the  Belleville  and  such  bonds,  wliich  recite  that  they  were 
Eldorado  Railroad  Company  should  be  issued  to  fund  the  debt  of  the  munici- 
refunded  in  new  bonds  was  submitted  pality,  the  question  of  excessive  in- 
to the  same  constituent  body  tliat  au-  debtedness  does  not  arise,  and  the  pur- 
thorized  the  ori^nal  issue,  and  when,  chaser  is  not  required  to  consider  or 
in  accordance  with  the  vote  so  taken,  inquire  concerning  it/' 
and  in  formal  compliance  with  the  The  later  case  of  Waite  v,  Santa 
other  directions  of  tne  funding  laws.  Cruz,  184  U.  S.  302,  cited  in/ra,  fully 
n^otiable  securities  w^ere  issued,  and  confirms  the  foregoing  principles, 
defivered  in  payment  of  the  outstand-  In  Hills  v.  PeekskiTl  Sa\dngs  Bank, 
ing  bonds,  w^e  know  of  no  principle  of  101  N.  Y.  490,  under  a  statute  passed 
law  which  forbids  the  county  of  Saline  in  1869,  a  town  issued  railroad  aid 
from  such  honorable  dischai^e  of  its  bonds.  By  the  statute  a  petition  of  a 
liabilities  in  the  hands  of  mnocent  majority  of  the  taxpayers  of  the  town 
holders."  was  required  to  be  presented  to  the 
Respecting  refunding  bonds,  San-  court.  The  validity  of  the  bonds  was 
bom,  J.,  in  Sioux  City  Independent  disputed  by  the  town  on  the  ground 
School  Dist.  V.  Rew,  111  Fed.  Rep.  1,  that  the  court  never  obtained  any 
8,  says:  "Chapter  51  of  the  Acts  of  the  jurisdiction  of  the  proceeding  to  au- 
18th  General  Assembly  of  Iowa  em-  thorize  them  by  reason  of  defects  in  the 
powered  the  board  to  adopt  a  resolution  petition.  In  1879,  an  action  was  begun 
that  its  district  township  should  issue  m  the  Federal  court  a^inst  the  town 
bonds  to  pay  any  unsatisfied  judgments  by  a  holder  of  the  original  bonds.  In 
rendered  against  it  before  the  passage  1880,  a  special  act  was  passed  authori^ 
of  the  act,  and  authorized  the  president  ing  the  town  to  issue  new  bonds  "to 
and  secretary  of  the  board  to  sign  and  the  amount  and  extent  of  the  bonded 
issue  these  llonds  upon  the  adoption  of  indebtedness,"  including  interest  ac- 
such  a  resolution.  .  .  .  The  existence  crued  and  unpaid,  in  the  manner  pro- 
of  judgments  fundable  under  Chapter  51  vided  by  a  general  law  passed  in  1878. 
tvas  tne  primary  fact  intrusted  to  them  The  town  had  no  bonded  indebte  incss 
to  ascertain^  determine^  and  certify ^  with-  except  the  original  bonds,  whose  validity 
out  which  no  bond  could  be  lawfully  was  questioned.  The  act  of  1878  con- 
issued;  and,  when  they  certified  that  tained  a  provision  that  the  act  should 
these  bonds  were  issuecf  under  the  pro-  not  be  construed  to  authorize  the  issu- 
visions  of  that  chapter,  they  acted  far  ance  of  bonds  in  place  of  bonds  which 
within  the  limits  of  the  power  and  in  had  been  adjudged  to  be  invalid.  It 
the  discharge  of  the  duty  thrust  upon  was  held  that  trie  statute  necessarily 
them  by  the  legislature  of  the  State,  contemplated  the  refunding  of  the  dis- 
and  the  necessary  effect  of  their  cer-  puted  issue;  that  the  issue  of  the  re- 
tificate  was  conclusively  to  estop  the  funding  bonds  was  in  the  nature  of  a 
township  from  denying  its  trutn  for  compromise  and  adjustment  of  the 
the  purpose  of  defeating  its  coupons  in  indebtedness;  and  that  the  refunding 
the  hands  of  a  bona  fide  purcnaser."  bonds  were  valid.  Finch,  J.,  said: 
In  the  same  case  the  effect  of  recitals  "Three  kinds  or  descriptions  of 
in  funding  bonds  is  concisely  stated  by  'bonded  indebtedness,'  properly  so- 
this  learned  judge  as  follows:  "A  called,  existed  when  the  laws  of  1878 
municipal  corporation  is  estopped  were  passed.  There  were,  perhaps, 
from  defeating  an  action  by  an  in-  municipal  bonds  as  to  which  no  ques- 
nocent  purchaser  to  collect  its  nego-  tion  had  ever  been  raised,  and  prob- 
tiable  bonds,  which  recite  that  they  ably  secure  against  legal  assault;  bonds 
were  issued  for  the  purpose  of  funding  which  had  been  questioned,  and  occa- 
the  judgments,  bonds,  warrants,  or  sionally  even  resisted,  and  which  might 
floating  debt  of  the  corporation,  on  the  or  might  not  prove  valid,  accoiding 
groimd  that  the  apparent  debt  they  as  one  court  or  another  should  con- 
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beyond  dispute.^  In  the  issuance  of  refunding  bonds  the  question 
whether  the  indebtedness  for  the  extension  of  which  the  bonds  are 
issued  is  a  valid  obligation  of  the  municipality,  is  one  to  be  settled 
by  the  officers  or  council  of  the  municipality  which  is  entrusted  with 
the  issuance  of  the  bonds.  If  no  other  board  or  officer  for  this 
purpose  is  provided,  that  question  is  necessarily  referred  to  the 
council  of  the  municipality  which  represents  the  municipaUty  in  its 
transactions.^ 

The  doctrine  of  estoppel  by  reciial  is  also  applicable  to  refunding 
obligations  to  the  fullest  extent.  Power  to  refund  the  debts  and 
obligations  of  a  municipality  implies  power  on  the  part  of  the 
proper  board  or  officer  to  determine  that  debts  or  obligations  on 
the  part  of  the  municipality  exist,  and  power  to  issue  bonds  to 
refund  such  debts  or  obligations  carries  with  it  the  power  to  insert 

elude;    and    bonds    which    by    some  lidity  there  hung  a  doubt,  would  be 

comDetent  court  had  been  ard judged  readily  surrendered  in  a  way  of  com- 

invaJiid.   The  first  two  classes  were  cov-  promise  under  the  statutory  pennis- 

ered  and  intended  to  be  covered  by  the  sion."    Whilst  an  action  was  pending 

terms  of  the  funding  act,  and  the  last  upon    certain    coupons  a    city   made 

only  was  excluded.    This  construction  an   amement   with    its    bondholders 

fully  protects  every  right  of  the  muni-  whereby  the  bonds  from   which  the 

cipal  corporations  affected  by  the  act.  coupons  had  been  detached  were  sur- 

It  takes  froQi  them   no  privilege  of  rendered  to  the  citv  and  new  bonds  is- 

resistance  to  unauthorized  proceeaings;  sued  by  it  in  lieu  thereof.    It  was  held 

it  leaves  them  to  determine  whether  that  by  accepting  such  surrender  and 

they  will  stand  upon  the  law  and  take  issuing  refimding  bonds  in  lieu  of  the 

its  award  at  the  end;    or  whether,  original  bonds,  the  city  recognized  the 

doubtful  of  the  legal  result  and  un-  vafidity  of  the  bonds  from  which  the 

willing  to  face  its  peril,  or  impressed  cou]X)n8  had  been  detached  and  was 

with  the  justice  and  wisdoni  of  presery-  estopped  from  denying  the  validity  of 

ing    untainted   the   municipal    credit,  the  coupons  in  controversy.   C^lidgev. 

they  will  avail  themselves  of  the  statu-  General  Hospital  Society,  9  lOm.  App. 

tory  provision,  and,  by  a  convenient  891. 

compromise,  lessen  the  interest  bur-  *  Myers  v.  Jeffersonville,   145  Ind. 

den,  and  perhaps  extend  the  period  of  431. 

credit.  They  cannot  do  both.  The  •  Clappv.  MariceCity,  111  Fed.  Rep. 
statute  never  contemplated  both  a  103.  See  also  Flag^  v.  Barnes  County 
compromise  and  a  fifht.  No  town  School  Dist.,  4  N.  Dak.  30.  Bonds  is- 
could  accept  the  provision  without  a  sued  to  raise  money  to  pay  bonds  of 
consequent  admission  involved  in  the  an  older  issue  will  be  declared  valid  in 
acceptance,  that  the  old  bonds  were  equity,  though  the  statute  authoriz- 
valia,  for  the  new  are  permitted  to  ing  them  required  the  recall  and  cancel- 
be  issued  only  to  pay  the  old ;  and  the  lation  of  the  old  bonds  before  their 
fact  of  their  issue  by  the  town  admits  issue.  State  v,  Columbia,  12  S.  C.  370. 
that  liability  when  it  provides  for  it.  Where  new  bonds  were  issued  to  replace 
It  was  to  this  class  of  cases  especially  old  ones,  a  recital  by  the  mayor  and 
that  the  statute  could  have  its  intendea  council  in  a  proclamation  submitting 
and  effective  operation.  Undisputed  the  question  of  issuing  them  to  a  vote, 
bonds,  drawing  high  rates  of  interest,  that  they  were  assured  the  old  bondd 
and  having  long  time  to  run,  would  be  would  be  surrendered,  was  held  not 
held  firmly,  since  no  possible  motive  to  be  a  condition  for  issuing  the  new 
could  exist  for  their  surrender.  As  to  bonds;  if  otherwise  lawful  they  were 
these,  the  statute  would  be  ineffective  valid  obligations.  Sullivan  v.  Walton, 
until  their  maturity.  But  bonds  ques-  20  Fla.  552. 
tioned,  and  over  whose  ultimate  va- 


§  940  REFUNDING   BONDS :    ESTOPPEL  1 503 

therein  appropriate  recitals.  When,  therefore,  a  refunding  bond 
recites  on  its  face  that  it  is  issued  for  the  purpose  of  refunding 
the  debt  of  a  city  under  and  in  pursuance  of  and  in  conformity 
with  a  statute  for  that  purpose,  such  recital  imports  a  determina- 
tion by  a  properly  constituted  tribunal  that  the  debt  or  obligation 
which  is  refunded  is  a  valid  subsisting  debt  of  the  municipality, 
and  such  recitals  estop  the  municipality  from  denying,  as  against 
an  innocent  holder,  the  vaUdity  of  the  refunding  bonds  on  the 
ground  that  the  old  bonds  or  debt  for  which  they  were  issued  was 
not  a  valid  obUgation  of  the  municipality  as  well  as  on  grounds 
dependent  upon  conformity  to  the  method  of  issue  prescribed  by 
the  statute.^     When  refunding  bonds  recite  that  they  are  issued 

*  Sherman  County  v,  Simons,  109  U.  that  the  purpose  of  a  bond  issue  be  ex- 
S.  735 ;  Waite  v.  Santa  Cruz,  184  U.  S.  pressed  on  the  face  of  the  bond  is  satis- 
302,  320;  Cadillac  v.  Woonsocket  Inst,  ned  in  the  case  of  the  issue  of  funding 
for  Sav.,  58  Fed.  Rep.  935 ;  Ashley  v.  or  refunding  bonds  by  a  recital  that  the 
Presque  Isle  County  Supervisors,  60  bond  is  issued  to  fund  a  valid  subsist- 
Fed.  Rep.  55;  Montpeher  Nat.  Life  ing  indebtedness  of  the  municipality 
Ins.  Co.  V.  Huron  Board  of  Ekiucation,  or  other  recital  of  similar  general  na- 
62  Fed.  R«p.  778;  West  Plains  Tp.  v,  ture,  there  being;  no  necessity  to  recite 
Sage,  69  Fed.  Rep.  943;  Howani  v,  the  details  and  specifications  of  the 
Kiowa  County,  73  Fed.  Rep.  406;  indebtedness  funded.  Graves  v.  Saline 
Brown  ».  IngallsTp.,  81  Fed.  Rep.  485;  County,  161  U  S.  359;  Clapp  v.  Marice 
Kiowa  County  V.  Howard,  83  Fed.  Rep.  City,  HI  Fed.  Rep.  103;  Kent  v. 
296;  Huron  V.  Second  Ward  Sav.  Bank,  Dana,  100  Fed.  Rep.  56;  40  C.  C.  A. 
86  Fed.  Rep.  272;    Seward  County  v.   281.  ' 

Aetna  Life  ins.  Co.,  90  Fed.  Rep.  222;  In  Sherman  County  v.  Simons,  109 
Haskell  County  v.  Montpelier  Nat.  U.  S.  735,  action  was  brought  upon  the 
Life  Ins.  Co.,  90  Fed.  Rep.  228 ;  Geer  v.  coupons  of  county  bonds  issued  under  an 
Ouray  County  Com*rs,  97  Fed.  Rep.  act  authorizing  county  commissioners 
435,  441 ;  Brattleboro  Sav.  Bank  v,  to  issue  bonds  for  the  purpose  of  fund- 
Hardy  Tp.,  98  Fed.  Rep.  524;  Wesson  ing  the  warrants  and  orders  of  the 
17.  Mt.  Vernon,  98  Fed.  Rep.  804;  Kent  county.  The  statute  authorized  the 
V.  Dana,  100  Fed.  Rep.  56 ;  Lyon  commissioners  of  the  counties  to  issue 
Ck>imty  V.  Keene  Sav.  Bank,  100  Fed.  county  bonds  and  to  sell  and  negotiate 
Rep.  337,  afif'g  90  Fed.  Rep.  523 ;  Bar-  the  same,  and  directed  that  the  proceeds  , 
ber  County  v.  Soc.  for  Savings,  101  should  be  used  for  the  redemption  of 
Fed.  Rep.  767 ;  Hughes  County  v.  Liv-  outstanding  warrants  and  otner  evi- 
ingston,  104  Fed.  Rep.  306,  318;  In-  dences  of  mdebtedness.  There  was  a 
dependent  School  Dist.  v.  Rew,  HI  proviso  in  the  act  that  no  more  of  the 
Fed.  Rep.  1;  Fairfield  v.  Rural  In-  bonds  authorized  to  be  issued  should 
dependent  Dist.,  116  Fed.  Rep.  838,  be  issued  than  was  necessary  to  pay  off 
rev*g  111  Fed.  Rep.  453;  Gamble  and  redeem  the  warrants  outstanaing. 
V.  Rural  Independent  Dist.,  132  Fed.  The  court  held  that  the  plaintiff,  a 
Rep.  514;  Bradford  v.  Cameron,  145  bona  fide  holder  for  value,  was  not 
Fea.  Rep.  21 ;  Meyer  v.  Brown,  65  Cal.  bouna  to  go  behind  the  law  and  the  re- 
583,  590;  South  Hutchinson  v.  Bar-  cital  of  the  bonds  to  inquire  into  the 
num,  63  Kan.  872;  State  v.  Wichita  amount  of  the  county  mdebtedness; 
County  Com'rs,  62  Kan.  494 ;  Lexing-  but  that,  even  if  it  be  conceded  tliat  he 
ton  V.  Union  Nat.  Bank.  75  Miss.  1;  was  required  to  inspect  the  county 
Fla^  V,  Barnes  County  School  Dist.,  4  record  to  ascertain  the  amount  of  in- 
NTOak.,  30;  Tyler  v.  Tyler  Building  debtedness  and  whether  there  had  been 
Assoc,  99  Tex.  6;  86  S.  W.  Rep.  750,  an  over-issue  of  bonds,  as  it  appeared 
rev'g  (Tex.  Civ.  App.)  82  S.  W.  Rep.  that  the  records  of  the  commissioners 
1066.  contained  an  estimate  of  indebtedness. 

The  requirement  of  a  legislative  act  made  by  them  for  the  purpose  of  ascer- 
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in  exchange  for  a  valid  existing  indebtedness  of  the  municipality, 
the  defence  that  they  create  a  debt  in  excess  of  the  limitation  pre- 
scribed by  the  Constitution  cannot  be  maintained.  We  have  else- 
where discussed  the  effect  of  these  constitutional  limitations,'  and 

tAining  the  amount  of  bonds  to  be  that  the  indebtedness  which  had  been 
issued  and  in  pursuance  of  which  they  refunded  was  not  bonded  indebtedness 
were  issued,  which  showed  that  there  of  the  city.  Mr.  Justice  Harlan  said : 
was  no  over-issue,  this  was  a  decision  "The  city  of  Santa  Cruz  bad  power, 
by  the  officers  whose  duty  it  was  under  under  the  Constitution  and  laws  of 
the  law  to  fix  the  amount  of  the  bonds  California,  to  refund  its  outstandii^ 
which  could  be  lawfully  issued,  and  the  indebtedness  evidenced  by  bonds  ana 
purchaser  was  not  required  to  make  warrants.  The  nature  and  extent  of 
further  inquiry,  and  if  the  finding  of  such  indebtedness  were  matters  pecu- 
the  commiasioners  was  untrue,  the  pur-  liarly  within  the  knowledge  of  its  con- 
chaser  would  not  be  affected  by  its  stituted  authorities.  When,  therefore, 
falsity.  the  refundinjg  bonds  in  suit  were  issued 

In*  Waite  v.  Santa  Cruz,  184  U.  S.    with  the  recitals  therein  contained,  the 
302,  it  was  provided  by  statute  that  if  a    city  thereby  represented  that  it  issued 
citj  had  "an  outstanding  indebtedness    them  under  and  in  pursuance  of  and  m 
evidenced  by  bonds  and  w  arrants  there-    conformity  with  the  act  of  18d3  and 
of,"  the  governing  body  should  have    the  Constitution  of  the  State.    As  noth- 
power  to  submit  to  the  qualified  voters    ing  on  the  face  of  the  bonds  suggested 
the  question  of  refunding  such  indebt-    that  such  representations  were  false, 
edness,  and  upon  a  favorable  vote  the    purchasers  had  the  ri^ht  to  assume  thst 
governing  bocly  was  authorized  to  issue    they  were  true,  especially  in  view  of  the 
refunding   bonds.      Pursuant   to   this    broad  recital  that  everythmg  required 
statute  an  issue  of  bonds  was  made  by    by  law  to  be  done  and  performed  before 
the  city  of  Santa  Cruz,  each  bond  recit-   executing  the  bonds  had  been  done, 
ing  that  it  was  issued  ''for  the  purpose   and  performed  by  the  city.     If  there 
of  refunding  the  bonded  indebtedness   was  power  in  the  city  to  issue  refund- 
of  said  city  and  issuing  bonds  therefor   ing  bonds  to  be  used  in  discharging  its 
and  providing  for  the  payment  of  the   outstanding  indebtedness  of  a  specified 
same  under  and  in  pursuance  of  and    kind,  purchasers  were  entitled  to  rely 
in  conformity  with  tne  provisions "  of   upon  the  truth  of  the  recitals  in  the 
the  statute  referred  to  and  under  and    bonds  that  they  were  of  the  class  which 
in  pursuance  of  the  Constitution  of  the   the  act  of  1893  authorized  to  be  re- 
State,  the  ordinances  of  the  city,  and  a   funded.    They  were  under  no  duty  to 
vote  of  the  people.    It  was  further  cer-   go  further  and  examine  the  ordinances 
tified  and  declared  that  ''  all  acts,  con-   of  the  city  to  ascertain  whether  the 
ditions,  and  things  required  by  law  to   recitajs  were  false.    On  the  contrair, 
be  done  precedent  to  and  in  "  their  is-   purchasers  could  assume  that  the  onn- 
£ue  had  been  "  properlv  done,  happened   nances  would  disclose  nothing  in  coo- 
and  performed  m  legal  and  due  torm  as   flict  with  the  recitals  in  the  bonds." 
required  by  law."   A  part  of  the  refund-        *  AnUy  chap.  vi.    See  also  Graham 
ing  issue  was  used  to  take  up  and  retire   v.  Tuscumbia,  146  Ala.  449.    An  israe 
an  issue  of  bonds  made  by  a  water  com-   of  refunding  bonds  is  not  the  incurriqf 
pany  whose  plant  had  been  purchased   of  indebtedness  within  the  meaning  of 
by  the  city  subject  to  the  lien  of  a  mort-   the  provision  of  the  Kentucky  Consti- 
gage  to  secure  the  water  company's  tution    requiring    the    submission  to 
bonds,  which  the  citv  had  assumed  to   pK)pular  vote  of  the  question  of  inciu>- 
pay.    The  issue  of  refunding  bonds  was   ring  debt  exceeding  the  revenue  of  the 
attacked   upon   the  ground  that  the  year.    Gaulbert  v.  Louisville  (Ky.),  97 
bonds  of  the  water  company  were  "not  S.  W.  Rep.  342.     See  also  Richooood 
outstanding  indebtedness  of  the  city   Cemetery  Co.  v.  Sullivan,  104  Ky.  TX^. 
evidenced  by  lyonds  and  warrants  there-  The  provision  of  the  North  CardiM 
of,"  within  the  meaning  of  the  refund-  Constitution  prohibiting  counties, citiei^ 
ing  statute.    The  court  sustained  the   &c.,  from  contracting  any  d^t  orkxffl 
validity  of  the  refunding  bonds  upon   its  credit,  except  for  the  neoessaiy  ex- 
the  ground  among  others  that  the  re-   penses  thereof,   unless  by  vote  of  ft 
citals  estopped  the  city  from  showing  majority  of  the  qualified  voters  thereint 
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have  there  shown  that  refunding  bonds  neither  create  any  debt  nor 
increase  the  debt  of  the  municipality  which  issues  them.  They 
merely  change  the  form  of  an  existing  indebtedness.  We  have  also 
shown  in  connection  with  these  constitutional  limitations  that  in- 
debtedness incurred  prior  to  the  adoption  of  the  constitutional 
prohibition,  or  for  current  expenses  ordinarily  payable  from  current 
revenues,  and  certain  other  obligations,  do  not  come  within  and 
are  not  affected  by  the  constitutional  provisions.  Therefore,  the 
fact  that  the  aggregate  indebtedness  of  the  municipality  exceeds 
the  constitutional  limit  does  not  necessarily  establish  the  invalidity 
of  the  debt.  Hence,  a  recital  of  an  existing  valid  indebtedness  does 
not  import  any  violation  of  the  Constitidion,  although  the  refunding 
bonds  issued  with  that  recital  may,  with  other  known  debt,  exceed 
the  constitutional  limit ;  and  it  follows  that  a  recital  that  a  bond  is 
issued  for  valid  existing  indebtedness  of  the  municipality  is  suffi- 
cient to  estop  the  municipality  as  against  an  innocent  holder  from 
pleading  and  taking  advantage  of  invalidity  of  the  original  debt 
under  the  constitutional  limitation.^ 

It  may  therefore  be  regarded  as  settled  that  where  municipal 
officials  are  authorized  by  statute  to  issue  funding  bonds  to  pay  ex- 
isting indebtedness,  they  are  thereby  invested  with  authority  to  ascer- 
tain whether  there  is  an  existing  indebtedness,  and  if  so  the  amount 
thereof;  and  being  invested  with  such  authority,  a  recital  of  their 
finding  thereupon  is  authorized  and  may  be  relied  upon  by  the  pur- 
chaser of  the  bonds.^     When  an  act  granting  the  power  to  issue 

does  Dot  apply  to  an  issue  of  bonds  to  19;  8.  c.  208  U.  S.  617,  certiorari  denied 
fund  debt  incurred  for  necessary  ex-  to  the  County.  « 

penses.  Such  issue  may  be  made  with-  '  Chaffee  County  v.  Potter,  142  U. 
out  a  previous  vote.  Jones  v.  Madison  S.  355;  Gunnison  County  v.  Rollins, 
County,  137  N.  Car.  579, 598;  Cliatham  173  U.  S.  256;  Sioux  City  School  Dis- 
County  V.  Stafford,  138  N.  Car.  453;  trict  w.  Rew,  49  C.  C.  A.  198;  HI  Fed. 
WTiarton  v.  Greensboro,  146  N.  Car.  Rep.  1;  Huron  v.  Second  Ward  Sav. 
:i56;  59  S.  E.  Rep.  1043.  Bank,    86     Fed.     Rep.     272,     278; 

'  Huron  r.  Second  Ward  Sav.  Bank,  Pierre  v.  Dunscomb,  45  C.  C.  A.  499; 
86  Fed.  Rep.  272,  278;  Reynolds  t;.  106  Fed.  Rep.  611,  616;  certiaraH  de- 
Lyon  County,  97  Fed.  Rep.  155;  Lyon  nied,  181  U.  S.  621;  Hughes  County 
County  V.  Keene  Sav.  Bank,  100  Fed.  v.  Livingston,  104  Fed.  Rep.  306,  315; 
Rep.  337,  aff'g  90  Fed.  Rep.  523;  43  C.  C.  A.  541,  550;  Ashley  i'.  Presque 
Hughes  County  v.  Livingston,  104  Fed.  Isle  County,  60  Fed.  Rep.  55,  66;  8  C. 
Rep.  306,  317;  Pierre  v.  Dunscomb,  C.  A.  455,  466;  West  Plain  Tp.  v. 
106  Fed.  Rep.  611;  Sioux  City  Inde-  Sage,  16  C.  C.  A.  553,  557;  69  Fed. 
pendent  School  Dist.  v.  Rew,  111  Fed.  Rep.  943,  946;  Kiowa  County  v.  How- 
Kep.  1 ;  Fairfield  v.  Rural  Independent  arcl,  83  Fed.  Rep.  296;  27  C.  C.  A.  531 ; 
Dist.,  116  Fed.  Rep.  838,  rev'g  111  Cadillac  v.  Woonsocket  Sav.  Institu- 
Fed.  Rep.  453;  Sahnon  t;.  Rural  Ind.  tion,  58  Fed.  Rep.  935,  939;  7  C.  C. 
School  Dist.,  125  Fed.  Rep.  235;  A.  574,  578;  Seward  Co.  v.  Aetna 
Gamble  v.  Rural  Independent  Dist.,  Life  Ins.  Co.,  90  Fed.  Rep.  222,  224; 
132  Fed.  Rep.  514;  Hamilton  County  32  C.  C.  A.  585,  587;  Kiowa  County  v. 
V.  Montpelier  Sav.  Bank,  157  Fed.  Rep.    Howard,  83  Fed.  Rep.  296;  27  C.  C. 
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funding  bonds  declares  that  that  power  shall  exist  wherever  a  prior 
indebtedness  is  outstanding,  the  actual  lack  of  such  outstanding 
indebtedness  cannot  be  urged  against  the  bona  fide  holder  of  fund- 
ing bonds  as  a  denial  of  the  authority  to  issue  such  funding  bonds.' 
The  recital  in  a  municipal  bond  that  it  is  issued  to  fund  a  valid  in- 
debtedness is  effective  in  the  hands  of  an  innocent  holder  to  fore- 
close all  questions  relating  to  the  validity  of  the  debt  thus  funded, 
including  the  objection  that  the  debt  funded  was  issued  in  excess 
of  constitutional  or  statutory  limitations,  and  including  the  objec- 
tion that  it  was  issued  without  statutory  authority,  and  including 
the  objection  that  by  its  nature  it  constituted  no  indebtedness  at  aU, 
those  matters  having  been  conclusively  determined  by  the  finding 
which  the  enabling  act  impliedly  authorized  when  it  entrusted  the 
duty  of  funding  to  the  local  officials.^  It  has  been  said  that  the 
effect  of  a  recital  that  the  bonds  are  issued  under  a  refunding  act 
for  the  purpose  of  refunding  indebtedness  of  a  municipality  is  to  estop 
the  municipality  from  denying:  fi,rst,  that  there  were  just  debts 
of  the  municipality  which  warranted  the  issue  of  the  bonds,  be- 
cause a  municipal  corporation  is  estopped  from  defending  an 
action  by  an  innocent  purchaser  to  collect  its  negotiable  bonds 
which  recite  that  they  were  issued  for  the  purpose  of  funding  the 
judgments,  bonds,  warrants,  or  floating  debt  of  the  corporation  on 
the  ground  that  the  apparent  debt  they  were  issued  to  satisfy  was 
invalid  or  fictitious;  second,  that  the  corporation  and  its  offices 
have  applied  the  bonds  to  the  lawful  purposes  for  which  they 
appear  on  their  face  to  have  been  issued;  and  third,  that  the 
bonds  were  exchanged  for  the  fundable  debt  in  the  method  pre- 
scribed by  the  law,  so  that  they  neither  increased  nor  dimini^ied 
the  indebtedness  of  the  municipality.  In  other  words  the  muni- 
cipality is  conclusively  estopped  by  the  recitals  in  the  bonds  from 
denying  that  they  did  not  increase  the  indebtedness  of  the  muni- 
cipality and  that  the  debts  for  which  they  were  exchanged  were 
just  debts  of  the  municipality,  incurred  before  its  indebtedneaB 
reached  the  constitutional  limit.^ 

A.  531;   Haskell  County  v.  Montpelier  cases  cited,  supra.       A  recital  in  a 

Nat.  Life  Ins.  Co.,  90  Fed.  Rep.  228;  municipal  bona  that  it  is  issued  for 

32  C.  C.  A.  59 1 .  "municipal  purpoees "  estops  the  muni- 

*  Waite  V.  Santa  Cruz,  184  U.  S.  302,  cipality  to  set  up  against  an  inDooent 

314 ;  Hughes  County  v.  Livingston,  104  holder  that  it  was  issued  for  a  cootianr 

Fe<l.  Rep.  306,  31 1 ;  43  C.  C.  A.  541.  or  illegal  purpose.    Hackett  r.  OtUwa, 

«  Waite  V.  Santa  Cruz,   184  U.  S.  99  U.  S.  86,  95;    Northern  Bank  of 

302;   Gunnison  County  V.  Rollins,  173  Toledo©.  Porter Tp. Tib.,  110 U.S. 608; 

U.  S.  256;    Chaffee  County  v.  Potter,  Ottowa  v.  First  Fortonouth  National 

142  U.  S,  355;  Cadillac  v.  Woonsocket  Bank,  105  U.  S.  342,  343. 
Inst,  for  Sav.,  7  C.  C.  A.  574,  and  other        •  Sioux   CSty    Indepc»ident   School 
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§  941  (537).  Other  Orotmds  of  Estoppel.  —  In  another  case/  the 
authority  to  subscribe  for  the  stock  of  the  company  was  given  on  co7i- 
ditiofi  that  the  county  should  so  vote  by  a  majority  of  real  estate  holders 
residing  therein.  A  subscription  was  made  in  1853,  and  a  certificate 
of  stock  was  issued  to  the  county,  which  was  received  by  it  and  was 
still  owned  by  it  in  1869,  when  suit  was  brought.  It  did  not  appear 
that  the  bonds  contained  any  recitals  that  conditions  precedent  had 
♦  been  complied  with,  or  that  the  county  had  subsequently  levied 
taxes  to  pay  interest  on  the  bonds.  The  county  set  up  as  a  defence 
that  there  was  no  power  to  issue  the  bonds,  because  no  vote  of  the 
people  had  ever  been  taken.  The  plaintiff  being  a  bona  fide  holder, 
it  was  held  that  he  was  entitled  to  recover,  and  that  the  county  was 
estopped  to  set  up  that  no  vote  was  had.  The  ground  of  the  estoppel 
is  thus  stated  by  Mr.  Justice  Strong:  "The  county  received  in  ex- 
change for  the  bonds  a  certificate  of  the  stock  of  the  railroad  com- 
pany, which  it  held  about  seventeen  years  before  the  present 
suit  was  brought,  and  which  it  still  holds.  Having  exchanged 
the  bonds  for  the  stock,  we  think  the  county  cannot  retain  the 
proceeds  of  the  exchange,  and  assert  against  a  purchaser  of 
the  bonds  for  value  that  though  the  legislature  empowered  it 
to  make  them,  and  put  them  upon  the  market,  upon  certain 
conditions,  they  were  issued  in  disregard  of  the  conditions."  It 
will  be  observed  that  if  the  court  had  been  of  opinion  that  in 
the  absence  of  recitals  the  bonds  were  enforceable  in  the  hands 
of  a  holder  for  value  though  no  election  had  in  fact  ever  been 

Dist.  V.  Rew,  111  Fed.  Rep.  1,  9,  cited  a  just  debt  of  the  city,  and  bonds  which 
suvra;  Fairfield  v.  Rural  Independent  were  issued  to  fund  a  valid  indebtedness 
Scnool  Dist.,  116  Fed.  Rep.  838,  rev'g  neither  create  any^  debt  nor  increase  the 
111  Fed.  Rep.  453.  The  issue  of  bonds  debt  of  the  municipality  which  issues 
to  pay  off  or  refund  an  existing  indcbt-  them.  They  merely  change  the  form 
edness  does  not  increase  the  debt  or  create  of  an  existing  indebtedness.''  Farson, 
a  new  debt.  It  merely  clianges  the  L.  &  Co.  v.  Louisville  Com're,  97  Ky. 
form  of  an  old  debt.  Powell  v.  ^ladison,  119;  Miller  v.  School  District,  Ac.,  5 
107  Ind.  106.  In  Huron  v.  Second  Wyo.  217;  Poughkeepsie  v.  Quintard, 
Ward  Savings  Bank,  86  Fed.  Rep.  272,  136  N.  Y.  275;  Marion  County  v.  Har- 
278;  30  C.  C.  A.  38,  45,  the  court  says:  vey  County,  26  Kan.  181 ;  Blanton  v. 
"Another  proposition  which  is  zeal-  McDowell  Coimty^  101  N.  Car.  632; 
ously  argued  in  this  case  is  that  these  Ijob  Angeles  r.  IwhI,  112  Cal.  319; 
bonds  are  void,  because  they  create  a  Sioux  City  v.  Weare,  59  Iowa,  95; 
debt  in  excess  of  the  limitation  pre-  Opinion  of  Justices,  81  Maine,  602; 
8cribe<l  by  the  organic  act  of  the  terri-  County  of  Jasper  v.  Ballou,  103  U.  S. 
tory  of  Dakota.  It  is  conceded  that,  745,  752;  Lake  County  Com'rs  v. 
at  the  time  these  bonds  were  issued,  the  Piatt,  79  Fed.  Rep.  567,  569 ;  Rollins 
indebtedness  of  the  city  of  Huron  al-  v.  Gunnison  County,  80  Fed.  Rep. 
ready  exceeded  the  limitation  prescribed  692,  698;  Hughes  Co.  v.  Livingston, 
by  the  act.  But,  as  we  have  already  104  Fed.  Rep.  306,  317;  43  C.  C.  A. 
shown,  the  warrants  which  these  boncfs   541. 

refunded  must,  for  all  the  purposes  of  *  Pendleton  Coimty  v.  Amy,  13 
this  case,  be  deemed  to  have  evidenced  Wall.  297. 
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held,  the  case  would  naturally  have  been  put  upon   that  ground 
among  others. 

§  942  (538).  What  conatitates  Completed  Snbseription  or  Contract 
to  Bubscribe.  —  Interesting  questions  have  arisen  as  to  what  constu 
trdes  a  subscription  on  the  part  of  a  municipality  or  other  public  cor- 
poration, or  a  valid  contract  to  subscribe,  to  the  stock  of  a  railroad 
company,  and  when  rights  are  vested  thereunder  which  cannot  be 
legislatively  impaired  without  the  consent  of  the  parties  in  interest 
Where  a  precedent  popular  vote  is  required,  and  upon  such  vote 
authority  is  given  to  subscribe  for  the  stock,  the  vote  without  more 
does  not  constitute  a  contract  between  the  municipality  thus  author- 
ized to  subscribe  and  the  railroad  company.^ 

^  Aspinwall  v,  Daviess  County,  22  in  payment  therefor.  Pittsbuigh  ft  S. 
How.  (U.  S)  364;  Town  of  Concord  v,  R.  Co.  v.  Allegheny  County^  79  Pa. 
Portsmouth  Sa>'mgs  Bank,  92  U.  S.  St.  210.  Instance  in  which  there  was 
625;  Harshman  v.  Bates  County,  3  legislative  authority  for  such  a  con- 
Dillon  C.  C.  R.  150,  162,  note;  8.  c.  tract,  see  case  of  the  Pittsburgh  C.  R. 
afi&rmed  in  Supreme  Court,  92  U.  S.  Co.,  63  Pa.  St.  126.  When  contract  to 
569 ;  Wadsworth  v.  Eau  Claire  County,  subscribe  stock  is  completed.  Shdby 
102  U.  S.  534 ;  ante,  §  1 14,  and  cases  County  Court  v.  Cumberland  &  C.  R. 
cited;  German  Savings  Bank  v.  Frank-  Co.,  8  Bush  (Ky.),  209,  300;  Chicago, 
lin  County,  128  U.  S.  526.  See  also  K.  &  W.  R.  R.  Co.  v.  Osage  County,  38 
Edwards  v.  Bates  County,  117  Fed.  Kan.  597.  Where  a  township  de^tvfred 
Rep.  526 ;  Neale  v.  County  Court  of  its  bonds  in  escrow  to  a  State  officer,  to  be 
Wood  County,  43  W.  Va.  90.  Sub-  held  imtil  the  completion  of  the  road 
scription  by  a  county  for  stock  held  in  aid  of  which  they  were  issued,  and 
to  oe  complete,  although  no  actual  the  officer  returned  them  to  the  town- 
subscription  was  made  on  the  stock  ship  upon  an  adjudication  by  the  Su- 
books  of  the  company.  Bates  County  preme  Court  of  the  State  that  the  law 
V.  Winters,  112  U.  S.  325;  Quinlan  authorizing  the  issue  was  unconstitu- 
V.  Green  County,  157  Fed.  Rep.  33.  tional,  it  was  held,  in  a  suit  brought  by 
For  what  is  necessary  to  complete  a  the  railroad  thirteen  years  afterwards, 
valid  subscription,  see  Nugent  v.  Put-  and  after  the  decision  of  the  State  court 
nam  Co.  Sup.,  19  Wall.  241;  Moultrie  had  been  reversed  by  the  Supreme 
County  V.  Rockingham  T.  C.  Sav.  Court  of  the  United  States,  that  the 
Bank,  92  U.  S.  631 ;  Red  River  Fur-  return  of  the  bonds  by  the  State  officer 
nace  Co.  v.  Tennessee  Central  R.  R.  and  their  retention  by  the  town^p  were 
Co.,  113  Tenn.  697,  distinguishing  a  conversion  which  entitled  the  railroad 
Nelson  v.  Haywood  County,  87  Tenn.  company  to  bring  suit  at  once,  but  that 
781 :  infra,  §|  943,  944.  the  oill  brought  after  such  a  lapse  of 

The  rights  of  a  municipality  as  a  time  should  be  dismissed.     Young  «. 

stockholder  in  a  railroad  company,  and  Clarendon  Tp.,  26  Fed.  Rep.  805.    A 

whose  stock  has  been  paid  for  by  bonds  statutory  provision  that  the  bonds  be 

of  the  municipality,  arc  no  greater  than  delivered  to  the  company  is  not  oom- 

the  rights  of  other  stockholders ;    and  plied  with  by  selling  the  bonds  in  ad- 

imless  specially  authorized  by  the  legis-  vance  and  paying  the  proceeds  into  the 

lature,  the  railroad  company  has  no  treasury  to  be  ^d  out  on  the  subec^ 

power,  when  recei\ing  the  subscription  tion.   Neale  v.  Wood  County,  43  W.  Va. 

and  bonds,  to  agree  to  put  the  muni-  90.  An  order  of  a  county  court  directing 

cipality  in  a  better  position  than  other  its  clerk  to  make  a  suMcription  in  the 

stockholders,  as,  for  example,  by  agree-  terms  specified  in  the  order  submittiiig 

ing  to  pay  a  fixed  rate  of  interest  on  the  question  to  a  vote  is  a  valid  ddega- 

such  stock,  equivalent  in  amount  to  the  tion  of  the  ]X)wer  of  the  counW  court, 

interest  on  the  municipal  bonds  issued  Green  County  v,  Shortell,  116  Ky.  108. 
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§  943  (539).  Same  Subject.  Power  may  be  annulled  by  Oonatitu- 
tional  Proviaion  or  Legislatiye  Action  before  Bighta  become  vested ;  Bonda 
in  auch  Oaae  are  void  in  Everybody's  Hands.  —  As  illustrating  the 
necessity  of  a  continited  existence  of  the  power  to  issve  the  bonds,  and 
as  showing  what  did  not  amount  to  a  completed  contract  before  the 
power  was  repealed  by  a  constitutional  provision,  the  case  of  the 
Town  of  Concord  v.  Portsmouth  Savings  Bank  may  usefully  be  re- 
ferred to.^  Chronologically  stated,  the  facts  were  these :  The  bonds 
were  issued  under  the  act  of  March  7,  1867,  and  so  recited.  The 
act  enacted  that  certain  incorporated  towns  and  cities,  and  towns 
acting  under  the  township  organization  law  (among  which  it  was 
conceded  the  town  of  Concord  was  one),  should  be  and^were  sever- 
ally authorized  to  appropriaie  such  sum  of  money  as  they  might 
deem  proper  to  the  Chicago,  Danville,  and  Vincennes  Railroad 
Company,  to  aid  in  the  construction  of  the  road  of  said  company, 
to  be  paid  to  the  company  as  soon  as  the  track  of  said  road  should 
have  been  located  and  constructed  through  said  city,  town,  or  town- 
ship respectively.  To  this  was  attached  the  following  proviso: 
"Provided,  however,  that  the  proposition  to  appropriate  moneys  to 
said  company  shall  be  first  submitted  to  a  vote  of  the  legal  voters 
of  said  respective  townships,  towns,  or  cities,  at  a  regular  annual  or 
special  meeting,  by  giving  at  least  ten  days'  notice  thereof;  and  a 
vote  shall  be  taken  thereon  by  ballot  at  the  usual  place  of  election 
and  if  the  majority  of  votes  cast  shall  be  in  favor  of  the  approprion 
tion  then  the  same  shall  be  made,  otherwise  not. "  The  second  sec- 
tion empowered  and  required  the  authorities  of  said  municipalities 
to  levy  and  collect  a  tax,  and  make  such  provisions  as  might  be 
necessary  for  the  prompt  payment  of  the  appropriation  under  the 
provisions  of  the  law.  The  towp  voted  on  the  20th  day  of  November, 
1869,  that  it  would  make  a  donation,  provided  the  company  would 
run  its  railroad  through  the  town.  On  the  20th  of  June,  1870,  the 
company  gave  notice  of  its  acceptance  of  the  donation.  On  the  2d 
of  July,  1870,  the  new  Constitution  of  the  State  went  into  opera- 
tion, by  which  it  was  ordained  that  "no  city,  town,  township,  or 

'  Concord   v.    Portsmouth   Savings  cation  or  limitation  of  general  power  to 

Bank,  92  U.  S.  625 ;   see  tn/ra,  §  944,  issue  bonds,  Coming  v.  Meade  County, 

note.    Effect  of  the  constitutiontd  pro-  102  Fed.  Rep.  57 ;  and  as  to  the  effect 

vision  of /^inm's  of  July  2, 1870,  quoted  of  a  saving  clause  in  a  Constitution 

in  the  text,  see  German  Savings  Bank  prohibiting    stock    subscri;  tions,    to 

V.  Franklin  County,  128  U.  S.  526,  and  validate  a   subscription   made  before 

cases  there  cited,  m  Illinois  and  in  the  its  adoption,  although  no  bonds  had 

Supreme  Court  of  the  United  States,  been  issued  at  the  time  of  the  adop- 

construing    and    applying   the    same,  tion,  Pacific  Improvement  Co.  v.  Claru»- 

Post,  §§  946,  953;  arUe,  §  915.    See  also  dale,  74  Fed.  Rep.  528. 
as  to  the  necessity  of  an  express  revo- 
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other  municipality  shall  ever  become  subscribers  to  the  capital  stock 
of  any  railrcMul  or  private  corporation,  or  make  donation  to,  or  loan 
its  credit  in  aid  of,  such  corporation ;   provided,  however,  that  the 
adoption  of  this  article  shall  not  be  construed  as  affecting  the  right 
of  any  such  municipality  to  make  such  subscriptions,  where  the 
same  have  been  authorized  under  existing  laws  by  a  vote  of  the 
people  of  such  municipalities  prior  to  such  adoption."    On  the  9th 
day  of  October,  1871,  the  bonds  in  suit  were  executed  and  deliv- 
ered as  a  donation  to  the  railroad  company;  and  the  question  was 
whether  there  was  any  existing  authority  to  make  the  donation  and 
issue  the  bonds.    The  Supreme  Court,  after  pointing  out  that  the 
authority  given  to  the  town  of  Concord  by  the  act  of  March  7, 
1867,  was  not  to  subscribe  for  stock,  but  to  make  an  appropria- 
tion or  donation,  which  distinction  is  also  taken  in  the  provision  of 
the  Constitution  above  quoted,  held  that  no  donation  could  be  made, 
under  the  act  of  1867,  until  after  the  completion  of  the  locati(» 
and  construction  of  the  road  through  the  town;  that  the  vote  of 
November  20, 1869,  in  favor  of  an  appropriation,  was  not  an  apjm>- 
priation  or  donation ;   that  the  power  to  make  such  donation  was 
annulled  by  the  Constitution  on  July  2,  1870,  and  that  there  was 
at  that  date  no  contract  in  esse  between  the  town  and  the  railroad 
company  which  stood  in  the  way  of  the  operation  of  the  consti- 
tutional prohibition.     As  to  the  effect  of  the  vote  of  the  town,  of 
November  20,  1869,  and  the  acceptance  of  the  railroad  company  of 
June  20,  1870  (both  of  which,  it  will  be  observed,  were  before  the 
Constitution  went  into  operation),  the  court  observed:  "But  the 
town  was  not  empowered  to  make  the  donation  until  the  road  was 
located  and  constructed  through  the  town.    It  had  no  authority  to 
make  a  contract  to  give ;  and  the  acceptance  was  an  undertaking  to 
do  nothing  which  the  company  was  not  bound  to  do  before  the 
authority  of  the  town  to  make  a  donation,  or  to  engage  to  make  a 
donation,  came  into  existence.     What  is  called  the  acceptance  of 
the  railroad  company  cannot  be  construed  as  an  engagement  to 
locate  and  build  the  railroad  through  the  town.    It  amounted  to  no 
more  than  saying,  *If  we  build  our  road  throu^  your  town,  we  wiD 
receive  your  gift.'    There  was,  therefore,  no  consideration  for  the 
town's  promise  to  give,  even  if  the  popular  vote  can  be  considered 
a  promise.     There  was  no  contract  to  be  impaired.     A  contnct 
should  be  clearly  proved  before  it  invokes  the  protection  of  die 
Federal  Constitution.    We  conclude,  then,  that  at  the  time  die  do- 
nation was  made,  there  was  no  authority  in  the  municipality  to 
make  a  donation  to  the  railroad  company,  and  consequently  no 
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authority  to  issue  the  bonds.    It  follows  that  the  bonds  and  cou- 
pons are  void."  * 

§  944  (540).  Same  Subject.  Mode  of  Subscription;  when  Sub- 
scription Complete.  —  Power  by  legislative  act  to  the  board  of  super' 
visors  of  a  county  to  subscribe  an  amount  not  exceeding  a  given  sum  to 
the  stock  of  a  specified  railroad  company,  and  to  issue  bonds  in  pay- 
ment therefor,  without  requiring  the  sanction  of  a  popular  vote,  but 
wiih  a  proviso  that  the  bonds  shall  not  be  issued  until  the  road  is  open 
for  traffic,  gives  complete  authority  to  the  county  to  subscribe  for 
the  stock,  or  to  make  a  binding  agreement  to  subscribe  therefor 
preparatory  to  a  final  subscription.  The  proviso  that  the  payment 
of  the  subscription  should  be  postponed  until  the  railroad  should  be 
opened  does  not  limit  the  power  to  subscribe,  or  to  enter  into  an 
agreement  to  make  the  subscription  before  the  road  is  completed. 
And  it  was  held  that  a  resolution  of  the  board  of  supervisors,  made 
when  the  power  to  subscribe  existed  or  had  arisen,  thai  the  county 
subscribe  a  given  sum  to  aid  in  the  construction  of  the  road  of  the 
company,  without  any  subscription  on  the  books  of  the  company, 
amounted  to  a  subscription,  or  at  all  events,  to  a  legal  undertaking 
to  subscribe,  which,  when  assented  to  or  accepted  by  the  company, 
became  a  binding  contract,  which  the  county  could  not  revoke,  and 
which  could  not  be  impaired  by  any  subsequent  prohibition  of  the 
Constitution  or  the  legislature  without  the  assent  of  the  railroad 
company.* 

*  In  lawa  it  is  held  that  if  money  be  the  time  within  which  the  line  could  be 

expended  before  the  repeal  of  a  statute,  completed  did  not  release  the  subscrip- 

upon  the  faith  of  the  tax  provided  for  tion.     Jacks  v.  Helena,  41  Ark.  313. 

by  it,  the  repeal  does  not  invalidate  the  Construing  an  act  of  North  Carolina, 

tax  and  it  may  be  collected.    Burges  v,  authorizing  boards  of    commissioners 

Mabin,  70  Iowa,  633;  approved  Barthel  to  issue  bonds  "to  aid  in  the  comple- 

r.  Meader,  72  Iowa,  125.  tion"  of  a  railroad,  the  Supreme  Court 

'  Concord  v.  Portsmouth  Savings  of  the  United  States  held  that  the  act 
Bank,  92  V.  S.  625 ;  Livingston  County  authorized  the  issuance  of  bonds  in  aid 
p.  Portsmouth  Bank,  128  U.S.  102, 126;  of  the  "construction"  of  a  railroad, 
Scott  V.  Hansheer,  94  Ind.  1.  A  muni-  although  it  had  not  yet  been  begun, 
cipal  corporation  which  issued  its  bonds  holding  the  word  "completion"  syn- 
to  a  railroad  company  formed  by  conr  onymous  with  the  word  "construction." 
solidating  two  other  companies  was  Stanly  County  v.  Coler,  190  U.  S.  437, 
held  estopped  to  deny  the  validity  of  the  aff  *g  1 13  Fed.  Rep.  705.  But  the  North 
consolidation.  Young  v.  Township  of  Carolina  court  in  Graves  v.  Moore 
Clarendon,  26  Fed.  Rep.  805.  See  infra,  County,  135  N.  Car.  49,  refused  to  follow 
§  945.  In  a  case  where  a  subscription  the  niling  of  the  Federal  courts  and  ad- 
was  made  to  a  railroad  company  by  a  hered  to  the  doctrine  of  their  decisions 
city,  payment  to  be  made  when  ten  in  Stanly  County  v.  Snuggs,  121  N.  Car. 
miles  of  the  railroad  was  completed,  394,  and  Wilkes  County  v.  Call.  123  N. 
and  the  charter  of  the  company  re-  Car.  308,  holding  that  the  words  were 
quired  it  to  complete  its  line  m  fifteen  not  synonymous, 
years,  it  was  held  that  an  extension  of 
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But  before  any  subscription  is  made,  or  before  any  contract 
to  subscribe  is  complete,  the  authority  to  subscribe  may  be 
repealed  or  taken  away  by  legislative  or  constitutional  pro\> 
sion.*  And  if  the  authority  to  subscribe  depends  upon  a  pre- 
cedent vote  of  the  people,  the  vote,  without  a  subscription  or 
an  agreement  to  subscribe,  does  not  create  a  contract,  or 
preclude  the   repeal   of  the  authority  to  make  the  subscription:- 

'  For  the  effect  upon  incomplete  sub-  that  "the  credit  of  no  city  shall  be  given 
scriptions  of  the  acUyption  of  constitutional  or  loaned  to  or  in  aid  of  any  peraoD  or 
provisions  forbidding  or  limiting  the  corporation,  except  upon  an  electioo  to 
power  to  aid  railroads,  see  tn^a,  f  946,  be  nrst  held  by  the  qualified  voters,  and 
note ;  and  also  Concord  v.  Robinson,  the  assent  of  thiee-tourths  of  the  votes 
121  U.  S.  165,  distinguished,  German  at  said  election."  Blay  11,  1870,  five 
Sav.  Bank  v.  Franklin  County,  128  U.  days  after  the  amended  ConstitutioD 
S.  526,  543;  Katzenberger  v.  Aberdeen,  took  effect,  proceedings  were  initiated 
121  U.  S.  172;  Oregon  v.  Jennings,  119  to  issue  bonus,  and  an  election  was  bekl 
U.  S.  74,  distinguished,  German  Bank  under  the  act  of  February  8,  1870,  at 
V.  Franklin  County,  128  U.  S.  526,  543 ;  which  every  vote  was  cast  for  the  issue 
Norton  t?.  Shelby  County,  118  U.  S.  425.  of  bonds.  The  bonds  recited  that  they 
The  effect  of  the  prohibition  in  the  Con-  were  issued  by  authority  of  the  act  of 
stitution  of  Missouri  of  1865,  of  muni-  February  8,  1870.  It  was  held  that  the 
cipal  subscriptions  in  aid  of  railways  power  to  issue  bonds  under  the  act  of 
without  the  previous  assent  of  two-  1870  not  having  been  acted  upon  until 
thirds  of  the  qualified  voters,  has  Been  after  the  Constitution  of  1870  went  into 
considered  in  many  cases  determined  effect,  such  power  could  not  be  ezer- 
in  the  State  courts  of  Missouri  and  cised  without  further  legislatiofo  in  coo- 
in  the  Federal  courts.  The  State  formity  therewith;  the  effect  of  the  cod- 
courts  first  held  that  the  effect  of  the  stitutional  prohibition  being  to  amiul 
constitutional  [provision  was  to  limit  all  unexecuted  powers  conferred  upon 
the  future  exercise  of  legislative  power,  the  corporation.  Whether  this  wcxild 
but  did  not  take  away  any  authority  have  been  the  effect  if  the  terms  oi  the 
granted  and  in  existence  at  the  time  act  of  1870  and  of  the  constitutional 
the  Constitution  of  1865  went  into  amendment  had  not  been  inconsistent, 
operation.  Subscriptions  were  made  qucere.  See  Jarrolt  v.  Moberly,  103 
and  railway  bonds  issued  when  this  U.  S.  580;  Kelley  v,  Milan,  127  U.  8. 
construction  prevailed;  and  the  Fed-  139,  154;  post^  §  1509;  Norton  r.  Tax- 
eral  courts  held  tliat  such  bonds  were  ing  District  of  Brownsville,  36  Fed. 
valid.  The  Supreme  Court  of  Missouri  Rep.  99  (U.  S.  Cir.  Ct.,  W.  D.  Tenn. 
afterwards  put  a  different  construe-  1888);  Jefferson  v.  Jennings  Bankiiii: 
tion  on  the  Constitution;  but  the  &  Trust  Co.,  35  Tex.  Civ.  App.  74; 
Supreme  Court  of  the  United  States  State  v.  Tomahawk,  96  "\JVis.  73; 
declined  to  reconsider  its  former  deci-  Wilkes  County  v.  Call,  123  N.  Car. 
sions,  to  the  prejudice  of  bona  fide  308;  Johnson  City  v.  Charleston,  C  A 
holders  of  bonds  issued  prior  to  the  C.  R.  Co.,  100  Tenn.  138.  A  subscript 
change  of  decision  in  the  State  court,  tion  having  been  voted  and  the  railroad 
The  cases  on  this  subject  are  reviewed  engaged  in  constructing  the  road  prior 
by  Mr.  Justice  Harlan^  in  Scotland  to  an  amending  act  limiting  substrip- 
County  V,  Hill,  132  U.  S.  107.  tions  in  aid  of  railroads,  is  not  Kmited 

Illustrative  of  the  distinction  between  by  the  amending  act.  .£tna  Life  Ina. 
the  operation  of  a  constitutional  limitor-  CJo.  v.  Burrton,  75  Fed.  Rep.  962. 
tion  upon  the  pouter  of  the  legislature  and  ■  Aspinwall  v.  Daviess  County,  22 
of  a  constitutional  inhibition  upon  a  How.  (U.  S.)  364;  Union  Pac.  R.  Co. 
municipality,  is  the  case  of  Norton  v.  v.  Davis  Co.,  6  Kan.  256;  State  f. 
Brownville  Comers,  129  U.  S.  479.  Saline  Co.,  45  Mo.  242;  Jeff ries  ».  Law- 
Here  an  act  of  February  8,  1870,  au-  renoe,  42  Iowa,  498;  Bound  v.  WkC. 
thorized  Brownsville  to  issue  bonds  in  R.  Co.,  45  Wis.  543;  ante,  J  114;  pott, 

the 
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it  is  executory  until  the  subscription  is  actually  made.'  But 
an  actual    manual   subscription   on    the   books   of   the   company 

manSav.  Bank  v.  Franklin  County,  128  and  in  substance  and  legal  effect  sub- 
U.  S.  526.  The  law  on  this  subject  is  scribing  for,  that  number  of  shares.'  So 
thus  stated,  and  the  cases  referred  to  in  Nugent  v.  The  Supervisors  of  Putnam 
and  distinguished,  by  Mr.  Justice  iS/rcmy,  Ck)unty,  19  Wall.  241,  it  was  said  that 
in  Concord  v.  Portsmouth  Savings  to  constitute  a  subscription  by  a  county 
Hank,  92  U.  S.  625.  to  stock  in  a  railroad  company,  it  is  not 

''This  case  [although  between  the  necessary  that  there  be  an  act  of  manual 
same  parties]   differs  very  materially  subscribmg  on  the  books  of  the  com- 
from  the  case  of  The  Town  of  Concord  pany.    These  cases  lead  directly  to  the 
V.  Portsmouth  Savings  Bank,  No.  43,   conclusion  that  the  action  of  the  board 
of  this  term.    [Supra,  §  943.]    In  that,  of  supervisors  in  December,  1869,  was 
we  held  that  the  bonds  were  void  be-  in  substance  and  in  legal  effect  a  sub- 
cause  the  legislative  authority  to  issue  scription.    And  if  this  conclusion  could 
them  as  a  donation  to   the   railroad  not  oe  reached,  it  would  make  but  little 
company  had  been  annulled  bv  the  difference  to  the  present  case,  for  it 
Constitution  of  the  State  before  the  do-  could  not  be  doubted  that  the  action  of 
nation  was  made.  .  .  .  But  a  subscript  the  board  was  at  least  an  undertaking 
tion  on  the  books  of  the  company  was  un-  to  subscribe,  and  this  was  assented  to 
necessan^,  for  that  which  amounted  to  or  accepted  by  the  railroad  company, 
a  subscnption  had  been  made  in  Decem-  The  resolutions  were  entered  of  reconl 
ber,  1869.    The  authorized  body  of  a  by  the  clerk  and  president  of  the  rail- 
municipal  corporation  may  binci  it  by  road  company,  and  the  company  made 
uu  ordinance,  which,  in  favor  of  private  an  appropriation  of  the  bonds  to  be 
persons  interested  therein,  may,  if  so  received  in  payment  of  the  subscription 
intended,  operate  as  a  contract,  or  they   by  a  contract  made  on  the  15th  of  April, 
may  bind  it  by  a  resolution,  or  by  vote   1870.     In  either  aspect  of  the  case, 
clothe  its  officers  with  power  to  act  for  therefore,    there    was    an    authorized 
it.    The  former  was  the  clear  intention   contract  existing  between  the  county 
in  tliis  case.     The  board  clothed   no  and   the  railroad  company  when  tlie 
officer  with  power  to  act  foi  it      The  new  Constitution  came  into  operation, 
resolution  to  subscribe  was  its  own  act,   No  matter  w^hether  the  contract  was  a 
its  immetliate  subscription.     Western  subscription  or  an  agreement  to  sub- 
Savings  Fund  Society  v,  Philadelpliia,   scribe,  it  was  not  annulled  or  impaired 
31  Pa.  St.  175;   Sacramento  t?.  Kirk.  7   by  the  prohibitions  of  the  Constitution. 
Cal.  419;  Logansport  v.  Blakemore,  17  The  delivery  of  the  bonds  was  no  more 
Ind.  318.    In  Clarke  County  Court  Jus.   than  performance  of  the  contract.    For 
V.  Paris,  W.  &.  K.  R.  Tump.  Co.,   11    these  reasons,  it  is  in  vain  to  appeal  to 
Ben.  Monroe  (Ky.),  143,  it  was  ruled   the  decisions  made  in  Aspinwall  v.  The 
that  an  order  of  the  county  court,  by   County  of  Jo  Daviess,  22  How.  364,  and 
which  it  was  said  the  court  subscribed,   The  Town  of  Concord  v.  The  Savings 
on  behalf  of  Clarke  County,  for  fifty   Bank,  decided  tliis  term.    In  neither  of 
shares  of  stock  in  the  turnpike  com-   those  cases  was  there  any  contract  made 
pany,  if  concurred  in  by  a  competent   before  the  authority  to  make  one  was 
majority  of  the  magistrates,  was  itself  annulled.    We  do  not  assert  that  the 
a  subscription,  and  bound  the  oounty.   constitutional  provision  did  not  abro- 
There  was  no  subscription  on  the  books  gate  the  authority  of  the  board  of  super- 
of  the  company ;  but  the  Court  of  Ap-   visors  to  make  a  subscription  for  rail- 
peals  said :    *  We  cannot,  therefore,  re-   road  stock.    On  the  contrary,  we  think 
gard  this  order  as  a  mere  offer  or  pledge   it  did.     But  we  hold  that  contracts 
to  subscribe  the  fifty  shares  in  this  par-   made  under  the  power  while  it  was  in 
ticular  road,  but  as  actually  taking,   existence  were  valid  contracts,  and  that 


*  lb. ;   Cumberland  &  O.  R.  Co.  v.  venswood,  Ac.  Ry.  Co.  t?.  Ravenswood, 

Barren  Co.  Court,  10  Bush  (Ky.),  604;  41  W.  Va.  732;  Neale  v.  Wood  County, 

Shelby  Co.  Court  v.  Cumberland  &  C.  43  W.   Va.  90;    Rathbone  v.  Kiowa 

R.  Co.,  8  Bush  (Ky.),  209.    The  con-  County,  73  Fed.  Rep.  395;    OBwego 

ditions  as  to  issuance  as  approved  by  County  Sav.  Bank  v.  Genoa,  66  N.  Y. 

popular  vote  cannot  be  changed.    Ra-  App.  Div.  330,  aff'd  172  N.  Y.  635. 

VOL.  n.  —  56 
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is  not  necessary  to  entitle  the   county  to  the  stock,    or  to  bind 
it  as  a  subscriber  thereto.^ 

§  945  (541).  Same  Subject.  Completed  SnbBcriptioii ;  Effect  of 
OoliBolidation  of  Railway  Companies  on  Validity  of  Subscription.  — 
The  authority  to  make  a  subscription  and  to  issue  bonds  in  payment 
therefor  may,  if  it  has  never  been  executed,  he  revoked  by  any  event 
which  has  the  legal  efTect  to  extinguish  the  power.  Thus,  where 
the  power  to  subscribe  depends  upon  a  precedent  popular  vote  and 
the  vote  b  had  in  favor  of  Company  A,  which  under  a  general  law 
of  the  State  consolidated  with  Company  B,  and  formed  thereby  a 
new  company  C,  which  consolidation  was  effected  before  any  sub- 
scription or  contract  for  subscription  was  made,  and  the  only  sub- 
scription made  was  to  the  consolidated  company,  without  any  new 
election,  it  was  held  that  the  subscription  was  unauthorized,  and 
that  the  bonds  which  recited  these  facts  were  void,  even  in  the 
hands  of  a  boTia  fide  holder  for  value.  The  ground  of  the  decision 
was  that  the  authority  to  make  the  subscription  ceased  with  the 
extinction  of  the  company  in  whose  favor  the  vote  was  had,  such 
extinction  being  the  legal  consequence  of  the  consolidation.'    This 

the  obligations  assumed  by  them  con-  another,  thereby  fonnin^  a  third,  to 
tinued  ^tcr  the  power  to  enter  into  whose  stock  the  subscription  was  made, 
such  contracts  was  withdrawn.  The  This  consolidation  was  effected  under 
operation  of  the  Constitution  was  only  a  law  of  Missouri  authorizing  consoli- 
prospective.  Indeed,  it  is  expressly  dations,  and  declaring  that  the  com- 
ordained  in  its  schedule  that  *  all  rights,  pany  formed  from  two  companies  should 
actions,  prosecutions,  claims,  and  con-  be  entitled  to  all  the  powers,  ri^ts. 
tracts  of  the  State,  individuals,  or  privileges,  and  immunities  which  be 
bodies  corporate,  shall  continue  to  be  long  to  either;  and  it  is  contended  that 
as  valid  as  if  this  Constitution  had  not  this  provision  of  the  Law  justified  the 
been  adopted.'  It  is  hardiv  necessary  county  court  in  making  the  subscrip- 
to  say  that,  under  the  act  of  the  general  tion  without  further  authority  from 
assembly,  the  authority  to  make  a  sub-  the  people  of  the  township.  But  did 
scription  was  coupled  with  an  authority  not  the  authority  cease  by  the  extinc- 
and  a  duty  to  issue  county  bonds  for  tion  of  the  company  voted  for?  No 
the  sum  subscribed.  No  action  of  the  subscription  had  been  made.  No 
board  was  needed  after  the  subscription  vested  right  had  accrued  to  the  corn- 
was  made."  pany.    The  case  of  The  State  t».  Linn 

'  Cass  County  v.  GiUett,  100  U.  S.  Countv  Court,  44  Mo.  504,  only  decides 

585.  that  if  the  county  court  refuses  to  iasue 

^  Harshman  v.  Bates  County,  92  U.  bonds  after  making  a  subscription,  a 

S.  569.    The  grounds  of  the  judgment  mandamus  will  lie  to  compd  it  to  iBBiie 

of  the  court  on  this  point  are  thus  sue-  them.    There  the  authority  had  been 

sinctly  stated  by  Bradley,  J. :  executed    and    a    right    had    become 

''Another  objection  to  the  validity  vested.    But  so  long  as  it  renuuDS  un- 

of  the  subscription  for  which  the  bonds  executed,  the  occurrence  of  aiy  erent 

were  given  in  this  case  is,  that  the  town-  which  creates  a  revocation  in  law  wiD 

ship  voted  a  subscription  to  one  com-  extinguish  the  power.    The  extinction 

pany  and  the  county  court  subscribed  of  the  company  in  whose  favor  the 

to  another.    This  is  sought  to  be  justi-  subscription    was    authorised    worfad 

fied  on  the  ground  that  the  former  such  a  revocation.^    The  law  authoiia- 

company    became    consolidated    with  ing  the  consolidation  of  railroftd  com- 
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case  differs  from  Nugent  v.  Putnam  County  *  in  the  material  cir- 
cumstance that  in  that  case  the  subscription  to  one  of  the  con- 
stituent companies  was  before  the  consolidation,  while  in  this  one 
it  was  afterwards.  In  this  case  there  was  nothing  but  a  bare 
vote  before  the  consolidation,  which,  without  more,  creates  no 
contract  between  the  municipality  and  the  railroad  company ;  while 
in  the  Putnam  County  case  there  was  a  subscription  in  addition  to 
the  vote,  before  the  consolidation;  and  the  right  having  become 
vested  in  the  railroad  company,  may  be  transferred  to  another  on  an 
authorized  consolidation  being  effected.  Where  the  consolidation  is 
provided  for  or  contemplated  by  the  legislation  of  the  State  in  force 
when  the  subscription  is  made,  a  subsequent  consolidation,  in  pur- 
suance of  the  enactment,  does  not  have  the  effect  to  invalidate  the 
subscription.  This  principle  was  distinctly  settled  in  the  Putnam 
County  case  just  cited ;  -  and  such  existing  legislative  authority  to 

panics  does  not  change  the  law  of  at-  subscription  to  be  made  to  the  Hanni- 
tomey  and  constituent.  It  may  trans-  bal  &  St.  Joseph  Railroad  Co.  without 
fer  the  vested  rights  of  one  railroad  a  popular  vote;  and  such  subscription 
company  to  another,  upon  a  consolidar-  is  void.  The  consolidation  operated 
tion  bem^  effected ;  but  it  does  not  an  extinction  of  the  original  company, 
continue  in  existence  powers  to  sub-  and  the  power  to  subscribe  tliereto 
scribe  for  stock  siven  by  one  person  to  perished  with  the  company.  In  such 
another,  which,  by  the  general  law,  are  case  there  could  be  no  innocent  pur- 
extinguished  by  such  a  change.  It  does  chasers  of  the  bonds.  lb.  See  refer- 
not  profess  to  do  so,  and  we  think  it  encc  to  this  case  in  Livingston  Coimty 
does  not  do  so  by  implication.  As  suf-  v.  Portsmouth  Bank,  128  U.  S.  p.  128. 
ficient  notice  of  these  objections  is  See  also  Mcnasha  v.  Hazard,  102  U.  S. 
contained  in  the  recitals  of  the  bonds  81.  In  Iowa,  it  is  held  that  the  aliena- 
themselves  to  put  the  holder  on  incimry,  tion  of  a  railroad  before  its  completion 
we  think  that  there  was  no  error  in  the  works  a  forfeiture  of  a  tax  voted  in  its 
judgment  of  the  circuit  court;  and  it  aid,  the  decision  being  based  upon  the 
18,  therefore,  affirmed."  provisions  of  a  statute  requiring  that 
Same  case  in  circmt  court,  3  Dillon  tlie  taxpayers  shall  receive  stock  in  the 
C.  C.  R.  150;  8.  p.  McClure  v.  Oxford,  corporation  to  the  amount  of  taxes 
94  U.  S.  429;  Bates  County  v.  Winters,  paid  by  them.  Held  also  that  the  col- 
97  U.  S.  83;  s.  c.  again,  112  U.  S.  325;  lection  of  taxes  in  such  cases  may  be 
Edwards  v.  Bates  County,  117  Fed.  enjoined  at  the  suit  of  a  taxpayer. 
Rep.  526;  and  see  Livingston  County  Manning  v.  Matthews.  66  Iowa,  675; 
V.  Portsmouth  First  Nat.  Bank,  128  Blunt  v.  Carpenter,  68  Iowa,  265. 
U.  S.  102,  where  the  same  statutes  are  *  Nugent  v.  Putnam  County,  19 
considered,  and  the  court  refused  to  Wall.  241.  See  Ray  Co.  v.  Vansycle, 
apply  the  doctrine  of  Harshman  v.  96  U.  S.  675,  where  a  subscription  by 
Bates  Countv,  92  U.  S.  569,  and  Bates  the  county  authorities  to  anotner  com- 
County  V.  Winters,  97  U.  S.  83 ;  Co-  pany  was  sustained  and  the  doctrine  of 
lumbus  V.  Dennison,  69  Fed.  Rep.  58,  estoppel  applied.  See  also  Cass  Co.  v. 
following  Livingston  County  v.  Ports-  Gillett,  100  U.  S  585;  Barter  v.  Ker- 
mouth  Bank,  128  U.  S.  102;  Hender-  nochan,  103  U.  S.  562.  One  subscrip- 
son  County  v.  Travelers'  Ins.  Co.,  128  tion  does  not  exhaust  the  power.  Peo- 
F^  Rep.  817.  See  supra,  §  944,  note;  pie  v.  Waynesville,  88  111.  469.  Irregu- 
State  V.  Garroute,  67  Mo.  445,  where  larities  no  defence.  Roberts  v.  Bolles, 
the  court  say  the  consolidation  does  101  U.  S.  119;  Empire  Tp.  v.  Darling- 
not  operate  to  transfer  to  the  latter  the  ton,  101  U.  S.  87. 
franchises  and  unexecuted  rights  of  '  19  Wall.  (U.  S.)  241.  The  princi- 
forraer  companies  so  as  to  authorize  a  pie  was  followed  and  applied  in  Tnomas 
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change  the  organization  controlled  the  decision,  and  constituted,  in 
the  judgment  of  the  court,  the  ground  of  distinction  between  that 
case  and  the  oft  cited  case  of  Marsh  v.  Fulton  County.'  Indeed, 
the  Supreme  Court  has  since  gone  farther,  and  has  frequendy  de- 
cided, where  at  the  date  of  the  vote  in  favor  of  the  constituent 
company  there  exists  a  statute  authorizing  its  consolidation  with 
another  company,  that  such  consolidation  does  not  necessarily  ex- 
tinguish the  power  to  subscribe  given  by  the  vote,  and  that  bonds 
issued  to  the  consolidated  company  under  such  vote  are,  or  mi^t 
be  valid.- 

§  94Q  (542).  There  miut  be  a  Valid  Legislative  Act  as  the  Bftiii 
of  the  Power ;  OonBtmction  of  Special  Powers.  —  A  purchaser  of 
municipal  bonds  is  bound,  as  has  already  been  shown,  to  take 
notice  of  any  provisions  of  the  Constitution  or  legislation  of  the  State 
relating  to  the  power  of  the  municipality  to  issue  them;  and  if 
the  act  conferring  the  power  is  in  conflict  with  the  Constitution, 
the  bonds  are  void,  even  in  the  hands  of  a  botia  fide  holder  for 
value.'     And   the   purchaser  must  also  notice  the  provision  and 

V,  Scotland  County,  3  Dillon  C.  C.  R.  ingston  County  v.  Portsmouth  First 
7;  8.  c.  94  U.  S.  682,  and  in  Washburn  Nat.  Bank,  128  U.  S.  102,  distinguisb- 
V,  Cass  County,  3  Dillon  C.  C.  R.  251,  in^  and  limiting,  if  not,  indeed,  oper- 
and the  bonds  held  valid  notwithstand-  nmng  Harshman  v.  Bates  ODunty. 
ing  the  consolidation.  A  cliange  in  the  See  luso  Columbus  v.  Dennison,  69  Fed. 
name  of  the  company  will  not  invali-  Rep.  58,  and  Municipal  Trust  Co.  t. 
date  the  subscnption.  Reading  v.  Johnson  City,  116  Fed.  Rep.  458;  mk, 
Wedder,  66  111.  80.  §  944. 

'  Marsh  v.  Fulton  County,  10  Wall.  '  Harshman  v.  Bates  County,  92  U. 
(U.  S.)  676.  In  People  v.  Granville,  S.  569,  distinguished,  Bates  County  v. 
104  111.  285,  an  act  providing  that  the  Winters,  112  U.  S.  325;  Lamoille  VaL 
liability  of  municipal  corporations  R.  Co.  v.  Faiilfield,  51  Vt.  257;  ADen 
which  had  voted  aid  to  railroads  should  v.  Louisiana,  103  U.  S.  80;  JarroH  «. 
cease  on  a  certain  date,  after  which  Moberly,  103  U.  S.  580;  Wells  r.  Poo- 
no  bonds  should  be  issued  in  virtue  of  totoc  County,  102  U.  S.  625;  Ogdent. 
any  previous  vote,  was  held  to  be  a  Daviess  Co.,  102  U.  8.634;  in/ra,§  922; 
statute  of  limitation,  not  impairing  the  post,  ^  958.  As  the  decision  in  the  firrt 
obligation  of  contracts;  and  a  man-  case  is  supposed  to  invalidate  all  the 
damns  to  compel  the  issue  of  bonds  bonds  issu^  under  the  Township  Aid 
after  that  date  was  refused.  Act  of  Missouri,  of  March  23, 1868,  aid 

•  Six)tland  County  v.  Thomas,  94  to  amount  to  nearly  $3,000,000,  the 
U.  S.  682.  distin^iishing  Harshman  v.  point  on  which  the  act  was  decided  to 
Bates  County,  92  U.  S.  569 ;  8.  p.  Scot-  be  unconstitutional  will  be  stated  The 
land  County  V.  HiU,  132  U.  S.  107;  East  Constitution  of  1865,  art.  ii.  {  14,  pro- 
Lincoln  V.  Davenport,  94  U.  S.  801;  hibited  such  subscriptions  "iiii2est<«9- 
Wilson  V.  Salamanca,  99  U.  S.  499;  thirds  of  the  qualified  voters  of  the" 
Menasha  v  Hazard,  102  U.  S.  81 ;  Har-  municipality  issuing  the  bonds  "dboB 
ter  V.  Kemochan.  103  U.  S.  562;  New  assent  thereto.'*  The  Township  Aid  Aet 
Buffalo  V.  Cambria  Iron  Co.,  105  U.  S.  authorized  the  issue  of  bonds  "if  two- 
73;  Henderson  County  v.  Travelers'  thirds  of  the  qualified  voters  of  the 
Ins.  Co.,  128  Fed.  Rep.  817.  The  cases  township  voting  at  such  election  are  in 
on  thiS  subject  are  carefully  stated  and  favor  of  the  subscription."  The  8tt- 
considered  by  Biatchford,  J.,  in  Liv-  preme  Court  held  that  there  is  a  brosd 
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extent  of  the  legislative  enactments  on  the  subject.'     Thus  where 
authority  was  given  to  certain  counties  lying  north  of  the  Missouri 

difference    between    the    Constitution  of  the  qualified  voters  of  a  county  to  a 

and  the  act,  —  the  former  requiring  the  subecription  on  its  behalf  for  stock  in  a 

assent  of  two-thirds  of  the  aualmed  corporation,    do   not   apply   to   cases 

voters  of  the  municipality,  while  the  where  such  subscription  is  made  for 

latter  requires  the  assent  of  only  two-  stock  in  a  railroad  company  pursuant 

thirds  of  the  qualified  voters  who  vote  to  the  power  conferred  oy  its  charter 

at  the  election.    The  same  case,  in  the  granted  prior  to  the  adoption  of  that 

court  below,  decided  on  another  ground,  Constitution,  notwithstanding  the  con- 

—  the  constitutionality  question  being  templated  road  is  a  branch  road,  the 

made  for  the  first  time  in  the  Supreme  confftruction    of  which,  although  au- 

Court,  —  is  reported  in  3  Dillon  C.  C.  thorized  by  such  charter,  is  undertaken 

R.  150.    Post  V.  Supervisors,  105  U.  S.  as  an  independent  enterprise  under  the 

667;    South  Ottawa  v.  Perkins,  94  U.  act  of  March  21,  1868,  entitled  "An  act 

S.  360.    In  these  two  cases  an  act  au-  to  aid  in  the  building  of  branch  rail- 

thorizing  the  issue  of  municipal  bonds  roads  in  the  State  of  Missouri."    Ca» 

which  Imd  been  passed  in  conformity  County  v.  Gillett,  100  U.  S.  585;  Scot- 

with  the  requirements  of  the  Constitu-  land  County  v.  UUl,  132  U.  S.  107;  ante, 

tion  of  Illinois  was  declared  void  by  the  §  944. 

Supreme  Court  of  the  United  States,        *  German  Sa\nngs  Bank  v,  Franklin 

following  the  uniform  decisions  of  the  County,  128  U.  S.  526,  538.     "When 

State  court,  and  the  bonds  issued  in  the  Savings  Bank  purchased  the  bonds, 

pursuance  of  it  were  held  to  be  invalid  it  was,  notwithstanding  the  recitals  on 

even  in  the  hands  of  those  who  took  the  face  of  them,  chai*geable  with  notice 

them  for  value,  and  in  the  belief  that  of  the  Act  of  April  16, 1869  [which  con- 

they  had  been  lawfully  issued.  tained  provisions  which  invalidated  the 

Effect  of  constitutional  provision  bonds,  but  which  Act  was  not  recited  or 
adopted  in  1870  on  existing  powers  to  referred  to  in  the  bonds],  and  of  the  con- 
aid  railways  in  Mississippi.  Infra,  §  struction  which  had  then  been  given  to 
948,  note;  Calhoun  Co.  Sup.  v.  Gal-  it  by  the  Supreme  Court  of  Illinois 
braith,  99  U.  S.  214;  Woodward  v.  Cal-  prior  to  the  issue  of  these  bonds,  in 
houn  County,  Fed.  Caa.  No.  18,002;  Town  of  Eagle  v.  Kohn,  84  111.  292." 
InOAio,  Cass  r.  Dillon,  2  Oliio  St.  607;  Ih.  per  Blatchford,  J.,  pp.  537,  538; 
State  V.  Union  Tp.,  8  Ohio,  394  In  jMst,  ^  949,  note.  "Every  person  dc^- 
Missouri,  State  v.  Sullivan  Co.  Court,  mg  with  such  a  corporation  mustf  at  his 
51  Mo.  531;  Kansas  City,  St.  J.  &  C.  B.  peril,  take  notice  of  the  existence  and 
R,  R.  Co.  V.  Nodaw^ay  Co.  Court  Jus.,  terms  of  the  law  by  which  it  is  claimed 
47  Mo.  349 ;  State  v.  Nodaway  Co.  Crt.  the  power  to  issue  such  bonds  is  con- 
Jus.,  47  Mo.  349;  State  v.  Macon  Co.  ferred.  The  power  to  issue  such  bonds 
Court,  41  Mo.  453;  Smith  v.  Clark  is  derived  exclusively  from  the  le^sla- 
County,  54  Mo.  58;  State  v.  Greene  tive  authority  of  the  State,  and  the  laws 
County,  54  Mo.  540;  Thomas  v.  Scot-  which  confer  them  enter  into  and  form 
land  dounty,  3  Dillon  C.  C.  R.  7;  Nico-  a  part  of  the  bonds  themselves.  The 
lay  v.  St.  Clair  County,  lb.  163;  Huide-  holder  of  a  municipal  bond  is  chaige- 
koper  v.  Dallas  County,  /&.  171;  Jordan  able  with  notice  of  the  statutory  pro- 
V.  Cass  County,  lb.  185;  Foster  i7.  Calla-  visions  under  which  they  are  issued." 
way  County,  lb.  200 ;  Henry  County  v.  Wallace.  J.  National  Bank  v,  St. 
Nicolay,  95  U.  S.  619:  Callaway  Coun-  Joseph,  31  Fed.  Rep.  216.  In  this 
ty  r.  I«  oster,  93  U.  S.  567 ;  Louisville  v.  case  a  statutory  provision  authorizing 
Taylor,  105  U.  S.  454 ;  RaIIs  County  v.  the  city  to  call  in  bonds  and  pay  the 
Douglass,  lb.  728;  Scotland  County  v.  same  at  any  time,  and  providing  that 
Thomas,  94  U.  S.  682 ;  Macon  County  upon  tender  of  the  principal  the  interest 
V.  Shores,  97  IT.  S.  272.  See  also  Csuta  should  cease,  was  neld  to  be  effective 
County  V.  Gillett,  100  U.  S.  585,  aff'g  as  against  a  holder  for  value  before 
Henry  County  v.  Nicolay,  95  U.  S.  619;  maturity.  Citing  Ogden  v.  County  of 
Jarrott  v.  Moberiy,  5  Dillon  C.  C.  253;  Daviess,  102  U.  S,  634;  Anthony  v, 
Howard  County  v.  Paddock,  110  U.  S.  Jasper  County ,  101  U.S.  693;  Northern 
384.  Bank  of  Toledo  v.  Porter  Tp.  Tra.,  110 

The  provisions  of  the  Constitution  U.  S.  608.    Infra,  i  947. 
which  require  the  assent  of  two-thirds 
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River,  a  subscription  made  and  bonds  issued  under  such  au- 
thority by  a  county  south  of  the  river  are  void  in  the  hands  of 
everybody.' 

*  Sherrard  v.  Lafayette  County,  3  their  invalidity.  But  see  Burr  v.  Char- 
DiUon  C.  C.  R.  236.  The  case  was  iton  County,  12  Fed.  Rep.  848. 
briefly  this:  By  an  act  of  the  legisla-  Construction  of  special  power.  The 
ture  of  Missouri^  a  company  was  incor-  act  which  authonzed  the  issuing  of  the 
porated  with  power  to  construct  a  rail-  bonds  to  pay  the  county  subscriptions 
road  from  tlie  town  of  Louisiana,  which  to  a  railway  company  directed  tliat  the 
is  situated  on  the  Mississippi  River,  bonds  so  issued  should  be  made  pay- 
north  of  the  Missouri  River,  to  a  point  able  to  "the  president  and  directors  of 
on  the  Missouri  River,  and  the  county  the  railroad  company,  and  their  suc- 
court  of  any  county  in  which  any  part  cessors  and  assigns.''  The  bonds  issued 
of  the  route  of  said  road  should  lie  was  were  made  payable  to  ''the  railroad 
authorized  to  subscribe  for  stock  of  the  company  or  bearer/'  It  was  held  that 
company,  without  a  vot«  of  the  people,  the  power  eranted  was  sufficiently  pur- 
Afterwards  the  new  Constitution  of  sued,  and  tnat  the  bonds  so  issued  were 
Missouri  went  into  effect,  prohibiting  valid.  Woodward  v.  Calhoun  County, 
the  General  Assembly  (1)  from  creat-  Fed.  Cas.  No.  18,002.  Special  act  held 
ing  corporations  by  special  act,  except  to  control  general  act.  Chicago,  B.  & 
for  municipal  purposes ;  (2)  from  au-  Q.  R.  Co.  v.  Otoe  County,  16  Wall.  667. 
thorizing  any  county,  &c.,  to  become  Power  to  donate  bonds  in  lieu  of  lands 
a  stockholder  in,  or  loaning  its  credit  and  right  of  way.  By  various  provisions 
to,  any  company,  association,  or  corpo-  of  a  city  charter,  the  mayor  and  city 
ration,  unless  two-thirds  of  the  qualified  council  were  authorized  to  make  dona- 
voters  should  assent  thereto.  Subse-  tions  of  land  for  the  right  of  way  and 
quently  to  this  the  legislature  passed  other  privileges  to  a  railroad  company, 
an  act  purporting  to  amend  the  cnart^r  and  to  expend  money  for  the  purpose 
of  the  said  railroad  comp)any,  which  of  acquiring  land  to  be  given,  and  were 
provided  that  the  county  court  of  any  authorized  to  borrow  money  to  an  un- 
county  in  which  any  part  of  the  line  of  limited  extent,  when  instructed  so  to  do 
said  railroad  might  oe  located  might  by  a  popular  vote,  and  further,  to  issue 
subscribe  to  the  stock  of  said  company  bonds  to  fund  any  indebtedness  of  the 
and  issue  bonds,  &c.  Under  this  act,  city,  existing  or  to  be  created.  Under 
the  county  court  of  Lafayette  County,  tliis  authority,  a  railroad  company,  by 
a  county  lying  wholly  south  of  the  Mis-  reason  of  complying  with  certain  con- 
souri  River,  issued  without  a  vote  of  the  ditions,  became  entitled  to  demand 
people,  the  bonds  from  which  the  cou-  from  the  city  the  right  of  way  and  depot 
pons  here  sued  on  were  detached,  and  grounds.  The  company  agreed  with 
several  instalments  of  interest  had  been  the  city  to  accept  tiie  bon&  voted  to 
paid  on  them.  Held,  1.  That  the  procure  the  n^ht  of  way  and  grounds 
amendatory  act  from  which  authority  m  lieu  of  the  right  of  way  and  grounds, 
to  issue  these  bonds  is  claimed  is  a  spe-  and  it  was  held  that  the  city  liad  the 
dal  act,  in  effect  creating  a  new  corpo-  power  thus  to  agree,  and  that  the  bonds 
ration,  and  is  hence  inmbited  by  the  were  vahd.  Converse  v.  Fort  Scott,  92 
State  Constitution.     2.    That  it  was  U.  S.  503. 

not  competent  for  the  legislature,  by  A  proposition  once  voted  down  may  be 
extending  the  route  of  the  proposed  subsequently  re-submitted  and  adopted 
road  beyond  the  point  designated  in  unless  the  act  evinces  a  contrary  inten- 
the  original  charter,  to  authorize  a  tion.  Soc.  for  Sav.  v.  New  London,  29 
county  south  of  the  Missouri  River  to  Conn.  174;  Smith  r.  Clark  County,  5 
incur  indebtedness  in  aid  of  the  road.  Mo.  58 ;  W^oodward  v.  Calhoun  County, 
without  a  two-thirds  vote  as  required  Fed  Cas.  No.  18,002.  In  Kentucky  it 
by  the  Constitution.  3.  That  since  is  held  that  municipal  corporations  are 
there  was  an  entire  want  of  power  to  not  restricted  to  one  subscription.  TV- 
issue  the  bonds,  they  were  void  even  in  ler's  Ex.  ??.  Elizabethtown  a  P.  R.  K. 
the  hands  of  innocent  purchasers.  4.  Co.,  9  Bush  (Ky.).  510.  Second  sub- 
That  the  fact  that  the  county  court  liad  scription  held  valid.  Ih. 
paid  interest  on  these  bonds  did  not  Issue  of  bonds  before  law  authoriz- 
estop  it  from   aftenvards  setting  up  ing  it  took  effect.    Rochester  \\  Alfred 
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§  947  (543).     BegiBtration  of  Bonds.  —  The  history  of  the  issue 
of  municipal  bonds  in  this  country  shows  that  conditions  imposed 
by  law  requiring  a  popular  vote,  and  conditions  in  the  propositions 
submitted  to  the  voters^  intended  to  prevent  fraud  and  to  secure  the 
actual  building  and  completion  of  railroads,  have  often  been  evaded 
and  bonds  issued  without  compliance  therewith.     To  regulate  and 
control  the  exercise  of  municipal  powers,  and  to  prevent  improper 
and  improvident  issues  of  bonds,  the  legislatures  of  some  States 
have  passed  statutes  requiring  bonds  to  be  registered  with  one  of 
the  executive  departments  of  the  state  before  they  are  issued  or  nego- 
tiated.    These  statutes  may  have  a  two^fold    effect.      According 
to  the  terms  of  some  of  these  acts  they  impose  an  additional  re- 
quirement in  the  execution  or  authentication  of  the  bonds  prior  to 
their  issue ;  and  viewed  in  this  aspect  the  operation  of  the  statutory 
requirement  is  the  same  as  if  an  additional  signature  were  required 
to  the  bonds  before  they  become  completed  instruments  or  acquire 
validity.'      Registration  pursuant  to  and  under  the  statute  may 

Bank,  13  Wis.  432;  Berliner  v.  Water-  it  depends  upon  the  stipulations  of  the 
loo,  14  Wis.  378.  bona ;  that  it  is  not  a  common  law  or 

^  This  aspect  of  statutes  for  the  statutory  obligation;  and  that  the 
registration  of  bonds  is  discussed,  ante,  remedy  is  by  a  suit  for  specific  perform- 
§  888.  ance  and  not  by  an  application  for 

Registration  by  a  state  officer  pre-  mandamus. 
liminary  to  or  coincident  with  the  issu-  Where  a  statute  provided  that  mu- 
ance  and  delivery  of  the  bonds  should  nicipal  coupon  boncls  issued  by  a  city 
be  distinguished  from  registration  of  should  be  'registered  in  the  city  clerk  s 
the  bonds  and  of  the  holders  thereof  by  office  in  a  booK  to  be  kept  for  that  pur- 
the  municip)al  officers.  The  nature  and  pose,"  it  was  held  that  the  language  of 
characteristics  of  rej^tered  bonds,  cou-  the  act  was  not  that  the  bonds  should 
pon  bonds,  convertible  coupon  bonds,  be  issued  by  the  city  to  registered 
and  registered  coupon  bonds,  discussea  payees ;  nor  that  they  should  be  issued 
and  defined  in  Benwell  v.  Newark,  55  as  registered  bonds,  in  contradistinc- 
N.  J.  En.  260;  where  it  is  said  that  tion  to  coupon  bonds,  and  be  non-nego- 
registerea  bonds,  transferable  only  by  tiable  in  character.  The  reouirement 
assignment  or  at  the  office  of  the  mum-  of  registration  was  rather  in  the  nature 
cipality,  are  non-negotiable  in  their  of  a  measure  for  the  protection  of  the 
nature.  To  the  same  efTect  see  Scollans  city,  and  a  record  showing  the  amount 
V,  Robbins,  173  Mass.  275.  But  quceret  of  each  issue  and  its  due  date.  A  state- 
But  see  contra^  D'Esterre  v.  Brooklyn,  ment  upon  the  face  of  the  bond  that  it 
90  Fed.  Rep.  586.  As  to  right  of  holder  was  registered  in  the  city  clerk's  office 
of  bonds  01  municipalities  consolidated  simply  showed  compliance  with  the  act 
with  the  Greater  New  York  City,  ante  authorizing  its  issue.  Where  such 
cliapter  1),  to  compel  issuance  of  reikis-  bonds  were  issued  ^^ith  the  name  of  the 
tered  bonds  of  consolidated  city  in  lieu  payee  left  blank,  and  their  negotia- 
of  original  obligations,  see  Whann  v,  oihty  was  not  restricted  by  the  inser- 
Coler,  38  N.  Y.  App.  Div.  339,  aff'd  159  tion  of  the  name  of  a  particular  payee, 
N.  Y.  535.  When  mandamus  will  issue  when  they  were  subsequently  stolen, 
to  compel  registration  of  coupon  bonds  the  court  held  in  an  action  of  replevin 
pursuant  to  statute,  see  People  t?.  Par-  that  they  were  payable  to  any  subse- 
merter,  158  N.  Y.  385.  In  Benwell  v.  quent  holder  in  good  faith  as  the  bearer. 
Newark,  55  N.  J.  Eq.  260,  it  is  said  Manhattan  Sa\dngs  Inst.  v.  New  York 
that  the  obligation  to  register  a  coupon  Nat.  Bank,  170  N.  Y.  58,  afiF'g  53 
bond  is  contractual  in  its  nature  wnen  N.  Y.  App.  Div.  635. 
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also  have  the  effect  of  an  adjudication  or  determination  by  a 
noted  officer  of  the  state  a^s  to  the  validity  of  all  the  statutory  pro- 
ceedings anterior  to  registration.  This  is  the  case  where  the 
officer  is  not  under  a  duty  to  admit  the  bonds  to  registratioD 
simply  because  asked  to  do  so  and  without  making  inquiry  as  to 
the  regularity,  but  under  the  statute  is  bound  to  deny  the  appli- 
cation for  registration  unless  satisfied  that  they  are  issued  in  ac- 
cordance \\ith  the  provisions  of  the  statute.  If  the  statute  requires 
that  he  shall  register  the  bonds  and  certify  upon  each,  under  his 
seal  of  office,  that  it  has  been  regularly  and  legally  issued  when 
he  is  satisfied  that  the  provisions  of  the  statute  have  been  pursued, 
the  State  commits  to  him,  as  it  has  been  held  construing  the 
statute,  the  important  function  of  finally  determining  whether 
the  bonds  have  been  regularly  and  legally  issued.  His  detenni- 
nation  in  such  a  case,  necessarily  involves  an  investigation  as  to 
every  fact  essential  to  that  validity,  and  purchasers  in  good  faith, 
although  required  to  know  what  the  statute  contains,  are  not 
boimd  under  such  circumstances  to  go  behind  the  oflScer's  ce^ 
tificate  and  find  out  whether  he  has  ascertained  all  the  facts, 
and  whether  he  has  correctly  and  honestly  passed  upon  the  ques- 
tions arising  upon  an  application  for  registration.  Purchasen 
under  such  legislation  have  the  right  to  assume  —  having  no 
notice  to  the  contrary  —  that  he  has  in  these  respects  discharged 
his  duty;  and  the  act  and  certificate  of  the  auditor  of  the  State 
or  the  State  treasurer,  —  the  officer  usually  designated  to  effect 
the  registration,  —  has  been  held  to  be  conclusive  evidence  as 
between  the  municipality  ai^d  a  bona  fide  purchaser  that  the  bonds 
were  regularly  and  legally  issued,  and  therefore,  negotiable  in  die 
full  sense  of  die  word.^    The  effect  of  registration  pursuant  to  stat- 


*  Anthony  t?.  Jasper  County,  101  U.  cuted,  until  it  has  been  count 
S.  693,  697;  Lewis  v.  Barbour  County,  or  certified  in  a  particular  way  by  the 
105  U.  S.  739,  749;  Comanche  County  State  auditor.  For  this  purpose,  after 
V.  Lewis,  133  U.  S.  198,  206;  Cairo  v,  bein^  executed  bv  the  corporate  au- 
Zane,  149  U.  S.  122;  Flagg  v.  Barnes  thonties,  it  must  be  presented  to  thit 
School  Dist.,  4N.  Dak.  30:  officer,  and  he  must  inquire  and  deter- 
In  Anthony  v.  Jasper  County,  101  mine  whether  all  the  requiremoitB  of 
U.  S.  693,  697,  where  bonds  were  held  the  law  authorizing  ita  issue  have  been 
to  be  invalid  even  in  the  hands  of  a  bona  observed,  and  whether  all  the  eomfi- 
fide  purchaser,  because  the^r  were  ante-  tions  of  the  contract  in  consideratiao  of 
dated  to  evade  a  registration  statute,  which  it  was  to  be  put  out  fauave  been 
and  were  issued  iivithout  registration,  complied  with.  To  enable  hhn  to  do 
Waite,  Chief  Justice,  said,  in  discussing  this,  evidence  must  be  submitted  wfakh 


provides  that  no  bond  issued  by  coun-  the  requisite 

ties,  cities,  or  incorporated  towns  shall  bonds.    This  being  done,  the  ezBcatiQn 

be  valid,  that  is  to  say,  completely  exe-  of  the  bond  is  complete,  and,  under  the 
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ute  is  to  be  detennined  by  the  language  and  intent  of  the  enactment 
If  from  a  consideration  of  the  language  used,  and  a  reasonable 

law,  it  may  then  be  negotiated,  that  is  scription  in  aid  of  a  railroad.  The  sub- 
to  say,  put  on  the  market  as  valid  com-  scription  was  made.  Statutory  provi- 
mercifiil  paper.  When  the  certificate  is  sion  was  made  for  registering  bonds  by 
found  on  the  bond,  the  purchaser  need  the  State  auditor.  This  statute  forbade 
not  inquire  whether  what  lias  been  cer-  registry,  unless  the  debt  was  authorized 
tified  to  is  true.  As  against  a  bona  fide  by  a  majority  of  the  legal  votes,  and 
holder  the  public  is  bound  by  what  its  until  the  railroad  aided  had  been  corn- 
authorized  a^nts  have  done  and  stated  pleted  and  cars  run  thereon,  and  any 
in  the  prescribed  form."  conditions  prescribed  in  the  subscrip- 

In  Lewis  v.  Barbour  County,  105  U.  tion  had  been  fully  complied  with.  The 
S.  739,  bonds  were  voted  by  a  county  officers  issuing  the  bonds  were  required, 
in  aid  of  a  rsdlroad.  Provision  was  made  immediately  upon  completion  of  the 
by  the  statute  for  the  deposit  of  the  railroad,  and  the  running  of  cars  thereon, 
bonds  with  the  State  treasurer  when  to  certify  under  oath  tnat  all  the  pre- 
the  subscription  was  conditional.  When  liminary  conditions  in  the  act  required 
the  subscription  was  not  conditional,  or  to  be  done  to  authorize  the  registration 
when  a  trustee  was  named  in  the  propo-  of  tlie  bonds  and  to  entitle  them  to  the 
sition  and  agreed  to  by  the  people  and  benefits  of  the  statute  liad  been  com- 
the  contractor,  they  were  not  required  plied  with,  and  to  transmit  the  same  to 
to  be  delivered  to  the  State  treasurer,  the  State  auditor  with  a  statement  of 
Bonds  which  on  their  face  were  free  the  particulars  of  the  bonds.  After 
from  conditions  but  were  intended  to  subscription,  but  before  delivery  of  the 
be  delivered  conditionally  upon  the  bonds,  an  agreement  was  made  whereby 
completion  of  the  railroad  were,  con-  the  railroad  company  bought  back  its 
trary  to  the  statute,  not  deposited  with  stock  from  the  mumcipality  at  a  nom- 
the  State  treasurer,  but  were,  under  inal  figure,  it  was  held  that  a  pur- 
another  provision  of  the  statute,  pre-  chaser  of  the  bonds  was  entitled  to  rely 
sented  to  the  auditor  of  State,  who  reg-  upon  the  certificate  as  evidence  that 
istercd  the  same  and  indorsed  his  cer-  the  conditions  of  the  issuance  of  the 
tificate  thereon.  The  provision  of  the  bonds  had  been  complied  with.  Mr. 
statute  for  the  registration  of  the  bonds  Justice  Brewer  said :  "When  the  law 
by  the  State  auditor  was  that  within  of  the  State  provides  for  registry  of 
thirty  days  after  delivery,  the  holder  of  municipal  bonds  and  a  certificate 
the  bonds  should  present  them  to  the  thereof,  such  certificate  should  be  held 
auditor  of  State  for  registration,  who,  as  sufficient  evidence  to  a  purcliaser  of 
upon  being  satisfied  that  they  had  been  the  existence  of  those  facts  upon  which 
issued  according  to  the  statute,  and  alone  bonds  can  be  registered.  If  the 
that  the  signatures  thereto  were  genu-  plaintiff  in  this  case,  not  resting  upon 
ine,  should  refl:istcr  them  in  his  office,  the  mere  terms  of  the  certificate,  had 
and  should,  under  liis  seal  of  office,  cer-  examined  the  records  of  the  auditor's 
tify  upon  the  bonds  the  fact  that  they  office,  he  would  have  found  there  the 
had  been  regularly  and  legally  issuecf;  certificate  imder  oath  of  the  mayor  of 
that  the  signatures  thereto  were  genu-  the  city,  of  the  election,  its  date,  and 
ine;  and  tnat  the  bonds  had  been  reg-  facts  necessary  to  warrant  the  issue  of 
istered  in  his  office  according  to  law.  the  bonds,  such  officer  being  the  one 
The  Supreme  Court  held  that  inas-  named  in  the  statute  as  the  one  to  fur- 
much  as  the  statute  authorized  an  un-  nish  to  the  auditor  the  evidence  neces- 
conditional  issue  of  bonds  which  did  not  sary  to  justify  the  registry.  Can  it  be 
require  to  go  through  the  hands  of  the  that  a  purchaser,  with  this  evidence 
State  treasurer  as  trustee,  a  purchaser  before  him,  is  not  protected  by  the 
was  entitled  to  rely  upon  the  certificate  statement  upon  the  face  of  the  bonds 
of  rc^tration  of  the  auditor  of  State  that  they  were  issued  in  payment  of  a 
as  evidence  that  all  the  requirements  of  subscription  ?  Is  it  his  duty  to  examine 
the  statute  had  been  complied  with,  and  all  the  proceedings,  to  see  whether  that 
that  the  bonds,  in  the  hands  of  a  bona  which  was  a  subscription  in  the  first 
fide  holder,  were  not  open  to  attack  on  instance  was  called  a  subscription  all 
any  of  the  grounds  mentioned.  the  way  through,  and  was  named  as 

In  Cairo  v.  Zane,   149  U.  S.   122,  a  subscription  in  the  bonds,  had  not 

bonds  were  voted  in  payment  of  a  sub-  been  transformed  by   some  action  of 


1522  MUNiaPAL   CORPORATIONS  §  947 

construction  thereof,  it  appears  that  the  legislature  intended  to  en- 
trust to  an  officer  the  duty  of  determining  the  validity  of  the  bonds 
before  registering  them,  his  certificate  of  registration  is  an  adjudica- 
tion of  validity  which  operates  as  an  estoppel.  If,  however,  the 
statute  expressly  declares  that  registration  and  the  certification  of 
the  officer  shall  not  have  this  effect,  or  that  the  certificate  shall 
only  be  prima  facie  evidence  of  the  facts  stated  and  shall  not  prevent 
proof  to  the  contrary  in  any  suit  involving  the  validity  of  the  bonds, 
or  the  power  and  authority  of  the  municipality  in  whose  name 
they  are  executed,  to  issue  them,  all  conclusive  effect  must  be  denied 
to  the  registration  and  the  certificate.^  If  the  statute  does  not  require 
that  the  auditor  or  other  officer  shall  determine  or  certify  that  the 
bonds  have  been  regularly  and  legally  issued,  and  only  requires 
him  to  regbter  the  same  and  certify  to  the  registration  upon  evi- 

the  city  council  into  a  donation?  It  itself  but  the  preliminary  proceeding, 
will  be  borne  in  mind  that  it  is  not  a  of  which  confirmation  by  the  subse- 
matter  of  law,  but  of  fact,  in  respect  to  cjuent  record  of  the  officers  issuing  them 
which  an  estoppel  is  urged  against  the  is  essential  to  its  efficacy  as  a  registm- 
city  by  virtue  of  the  recitals  and  the  tion.  If  these  officers  refuse  to  recc^ 
fact  of  registry.  But  it  is  unnecessary  nize  the  registry  of  the  auditor,  whether 
to  pursue  this  line  of  thought  further.  rightfuUy  or  wrongfully,  the  bolder 
We  are  of  opinion  that  the  bonds  were  loses  no  rights.  He  has  the  bonds  as  be 
properly  held  valid  in  the  hands  of  a  acquired  them,  and  may  test  the  lii- 
hona  fide  holder."  bihty  of  the  corporation  by  judicial 

To  constitute  an  adjudication  which  proceedings.  If,  on  the  other  hand,  the 
will  estop  the  municipality  from  attack-  statute  is  construed  to  allow  him,  by  a 
ing  the  validity  of  the  bonds  a  complete  proceeding  before  the  auditor,  conchh 
registration  and  certification  of  the  sively  to  fix  the  liability  of  the  munici- 
bonds  under  the  terms  of  the  statute  pal  corporation,  without  notice  aod 
must  be  effected.  Thus  where  a  statute  without  a  hearing,  certainl^r,  in  respect 
contained  two  methods  of  registration  to  bonds  previously  issued,  it  would  be 
for  different  classes  of  bond,  one  class  oi>en  to  the  gravest  objections  on  coo- 
being  registered  b^  the  auditor  of  State  stitutional  grounds,  for,  if  a  law  cannot 
upon  the  production  of  a  preliminary  impair  the  obligation  of  a  contract, 
record  by  the  municipal  officers,  and  neither  can  it  creat«  one,  or,  by  a  mere 
the  other  class  being  registered  by  the  fiat,  take  from  a  party  an  existing  and 
auditor  of  State  and  the  record  thereof  meritorious  defence." 
being  transmitted  to  the  mimicipal  offi-  '  Lewis  v.  Barbour  County,  105  U. 
•cers,  it  was  held  that  as  to  the  latter  S.  739,  750,  citing  Anthony  v.  Jasper 
•class  registration  by  the  auditor  of  County,  101  U.  S.  693.  See  also  Prick- 
State  alone  did  not  coniply  with  the  ett  v.  filarceline,  65  Fed.  Rep.  469. 
terms  of  the  statute,  or  afford  any  pro-  Reauirement  that  auditor  of  territoiy 
tection  to  the  holder.  Bissell  v.  Spring  shall  register  and  certify  on  back  of 
Valley  Township,  110  U.  S.  162.  Mr.  each  bond  "the  regularUtf  of  the  isroe 
Justice  Matthews  said:  "If  the  regis-  of  the  same "  held  to  devolve  on  auditor 
tration  of  bonds  issued  under  the  act  purely  ministerial  duty  and  not  a  judi- 
itself  Ls  to  have  the  force  of  an  adjudi-  cial  function.  Territoiy  v.  Hopkun,  9 
cation  by  the  auditor,  the  preliminary  Okla.  133.  Where  registration  of  bondi 
record  by  the  officers  of  the  municipal  was  delaved  by  an  injunction  wfaidi 
corporation  transmitted  to  him  must  was  finally  dissolved,  held,  that,  under 
be  the  indispensable  foundation  of  his  the  Nebraska  statute,  it  was  the  duty 

i'urisdiction,  without  which  he  cannot  of  the  State  auditor  to  rnister  them 
Eiwf ully  act ;  and  as  to  bonds  issued,  as  as  of  the  date  when  orig^nalnr  presented 
were  these  now  in  suit,  under  previous  to  him  Cor  registration.  BnnKworth  f. 
statutes,  the  action  of  the  auditor  is   Grable^  45  Neb.  647. 
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dence  being  produced  that  certain  specific  statutoiy  conditions 
have  been  complied  with,  registration  and  the  certificate  thereof 
do  not  constitute  any  adjudication  as  to  any  facts  other  than 
those  upon  which  the  bonds  are  to  be  registered  and  certified,  and 
do  not  preclude  the  municipality  from  attacking  the  validity  of  the 
issue  for  failure  to  comply  with  other  statutory  conditions  or  pro- 
visions, or  conditions  contained  in  the  vote  or  subscription,  com- 
pliance with  which  is  not  required  to  be  shown  for  the  purpose  of 
effecting  registration.'  If  the  bonds  on  their  face  show  that  they 
are  not  of  the  character  or  class  which  are  entitled  to  registration, 
under  the  registry  act,  registration  and  a  certificate  thereof  does 
not  preclude  any  defence  which  may  be  available  to  the  munici- 
pality, for  it  follows  that  the  auditor  had  no  right  to  decide,  as  matter 
of  law,  that  the  bonds  were  of  the  kind  which  he  was  authorized 
to  register  and  certify,  when  as  matter  of  law  appearing  on  their 
face  they  were  not.'  And  a  certificate  by  the  auditor  of  the  State 
that  such  bonds  have  been  registered  and  that  they  are  regularly 
and  legally  issued,  does  not  prevent  the  municipality  from  setting 
up  in  defence  to  an  action  on  the  bonds  that  they  were  issued  by 
it  without  any  legal  authority  therefor.' 

*  German  Sav.  Bank  v.  Franklin  imported  compliance  with  the  condi- 
County,  128  U.  S.  526;  Citizens  Sav.  &  tions  prescribed  by  the  statute,  and  did 
Loan  Assoc,  v.  Perry  County,  156  U.  S.  not  import  compliance  with  the  terms 
692.  or  conditions  upon  which  the  aid  was 

In  German  Savings  Bank  v.  Frank-  voted  and  the  stock  subscribed.  Mr. 
lin  County,  128  U.  S.  526,  the  statute  Justice  BUUchford  said:  "Sec.  7 [of  the 
declared  that  bonds  issued  in  aid  of  a  statute]  requires  as  a  preliminary  to 
railroad  should  not  be  valid  and  bind-  registration  that  the  railroad  shall  have 
ing  until  not  only  the  conditions  pre-  b^n  completed  near  to  or  in  the  county, 
cedent  prescribed  by  the  statute,  out  and  that  cars  shall  have  nm  thereon, 
also  such  as  should  be  contained  in  the  but  does  not  require  that  the  road  shall 
vote  or  subscription,  should  be  com-  have  been  completed  by  a  time  pre- 
plied  with.  Provision  in  the  stati^te  scribed  as  a  condition  precedent  in  the 
was  made  for  the  registration  of  the  vote.  The  registration  of  the  bonds  by 
bonds  which  reauired  as  a  preliminary  the  State  auditor  has  nothing  to  do 
to  registration  that  the  railroad  should  with  any  of  the  terms  or  conditions 
have  been  completed  near  to  or  in  the  upon  which  the  stock  was  voted  and 
county;  that  cars  should  have  run  subscribed.  Neither  the  registration 
thereon,  and  that  the  subscription  nor  the  certificate  of  registry  covers  or 
should  have  been  voted  by  a  majority  certifies  any  fact  as  to  compliance  with 
of  the  legal  voters.  A  subscription  was  the  conditions  prescribed  in  the  vote 
made  which  in  addition  to  these  condi-  on  which  alone  the  bonds  were  to  be 
tions  required  completion  of  the  rail-  issued.*' 

road  within  a  specified  time.  The  rail-  «  Crow  v.  Oxford,  119  U.  S.  215 
road  was  not  completed  ^ithin  the  •  In  McClure  »  Oxfoid,  94  U.  S.  429, 
specified  time,  and  before  it  was  com-  the  bonds  were  registered  by  the  audi- 
pleted  a  constitutional  amendment  was  tor.  and  he  certified  that  they  were  regu- 
adopted  proliibiting  railroad  aid  sub-  larly  and  legally  issued.  In  po'nt  of 
scriptions  or  donations,  thereby  pre-  fact  the  statute  under  which  they  were 
venting  any  substantial  change  in  the  issued  had  not  become  a  law  at  the  time 
terms  of  the  subscription.  It  was  held  of  the  issue,  and  it  was  held  that  the 
that  the  certificate  of  registration  only  bonds  were  invalid  for  lack  of  power, 
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A  municipal  corporation  issued  bonds  valid  on  their  face,  but  in 
fact  void,  because  they  were  antedated  to  evade  the  registration  act,  and 
were  not  registered ;  the  corporation  had  power  to  borrow  monejr, 
and  the  proceeds  of  the  bonds  passed  into  the  city  treasurjr  and 
were  used  for  lawful  purposes ;  it  was  held  that  the  corporation  was 

I  liable  in  an  action  for  money  had  and  received  to  the  purchaser  of 
the  bonds  or  his  assignee,  not  for  the  amount  of  the  bonds,  but  for 
the  amount  of  money  actually  paid  for  the  bonds  to  the  corporation, 

^  with  simple  interest  thereon.* 

§  948  (544).  Retrospective  Statutes  validatinfi^  Irregular  Subtei^ 
tions  and  Bonds.  —  In  the  absence  of  special  constitutional  restric- 
tions, the  competency  of  the  legislature  to  enact  retrospective  stai- 
utes  to  validate  an  irregular  or  defective  execution  of  a  power  by  a 
municipal  or  public  corporation,  is  undoubted.'     And  the  power 

and  that  a  bona  fide  holder  could  not  v.  Charieston,  10  Rich.  (S.  Car.)  Law, 
recover thereundernotwithstanding the  491;  McMillen  v.  Boyles,  6  Iowa,  304; 
recitals  therein  and  the  certificate  of  76.  394;  Gelpcke  v.  Dubuque,  1  Wall, 
registration.  In  Dixon  County  v.  Field,  (U.  S.)  175  (note  statute  there  cod- 
111  U.  S.  83,  an  innocent  holder  of  strued);  People  v,  Mitchell,  35  N.  Y. 
bonds  of  a  county  of  Nebraska,  each  of  551 ;  Thomson  v,  Lee  County,  3  Wall 
the  bonds  having  indorsed  thereon  a  327;  Bass  v.  Columbus,  30  G^  845; 
certificate  of  the  State  auditor  that  the  Bissell  v,  Jeffersonville,  24  How.  287; 
bond  was ''regularly  and  legally  issued,"  Campbell  v,  Kenosha,  5  Wall.  194; 
was  held  not  to  be  entitled  to  recover  Kenosha  t?.  Lamson,  9  WaU.  477; 
against  an  objection  that  the  bonds  Steines  v.  Franklin  County,  48  Mo. 
were  issued  in  violation  of  a  restriction  167;  Knapp  v.  Grant,  27  Wis.  147; 
of  the  Constitution  of  the  State  as  to  Black  v.  Cbhen,  52  Ga.  621 ;  Duioies- 
the  amoimt  of  bonds  to  be  issued,  burgh  v.  Jenkins,  57  N.  Y.  177  (over- 
These  cases  are  examined  and  consid-  ruling  s.  c.  46  Barb.  (N.  Y.)  574,  and 
ercd  in  Crow  v.  Oxford,  119  U.  S.  215,  distinguishing  People  v,  Batchdlor,  53 
with  the  result  that  the  Supreme  Court  N.  Y.  128) ;  Kimball  v.  Rosendale.  42 
of  the  United  States  was  of  the  opinion  Wis.  407;  Ritchie  v.  Franklin  Co., 
that  the  certificate  of  registration  could  22  Wall.  67;  Bradley  v,  Franklin  Go- 
not  supply  an  original  lack  of  statutory  65  Mo.  638;  Lewis  v,  Shreveport,  3 
authority  to  make  and  issue  the  bonds.  Woods  C.  C.  205;  Cooley  on  Const. 
Registration  and  a  certificate  that  all  Lim.  371,  and  cases  there  cited;  anU, 
laws  liave  been  complied  with  in  the  §§  114, 123, 129,645;  post,  i  959,  note; 
making  and  issuing  of  the  bonds  held  BoUes  v.  Town  of  Brimfield,  120  U.  S. 
not  to  preclude  the  defence  that  they  759;  Otoe  County  r.  Baldwin,  111 
were  issued  in  violation  of  a  constitu-  U.  S.  1;  Thompson  v.  Perrine,  103 
tional  limitation  of  indebtedness.  U.  S.  806;  Same  v.  Same,  106  U.  S. 
Prickett  v.  MarceUne,  65  Fed.  Rep.  469.   589;    Dows  v.  Town  of  Elmwood,  34 

*  Wood  V.  Louisiana,  5  Dillon  C.  C.  Fed.  Rep.  114;  Gardner  v.  Haney, 
R.  122,  aflSrmed  by  the  Supreme  Court,  86  Ind.  17.  See  Index,  Curative  AcU, 
102  U.  S.  294;  Cause  v.  Clarksville,  1  The  legislature  may  legaliie  a  sub- 
Fed.  Rep.  353;  ante,  §  795;  compare  scription  to  the  stock  of  a  railroad. 
Litclifield  V.  Ballou,  1 14  U.  S.  190.  See  maae  by  a  municipal  corporation  witb- 
infra,  §  922,  and  note.  The  general  out  authorit]^*  unless  prohibited  by 
subject  of  implied  liability  of  municipal  the  Constitution,  and  if  the  subsciip- 
corporations  has  been  treated  in  an-  tion  would  liave  been  legal  had  it  been 
other  connection.  See  Index,  Action  done  under  legislative  authoiitr. 
and  LdahiLUy,  Assumpsit,  Contracts.  Grenada  County  r.  Brogden.  1  2  U.  S. 

-  Keithsburg  v.  Frick,  34  111.  405;  261,  distinguished  Hayes  v.  Holly 
Jasper  v.  Ballou,  103  U.  S.  745;   Copes  Springs,  114  U.S.  120,  referred  to  ia/ro. 
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to  cure  defective  subscriptions  to  the  stock  of  railway  companies 
and  to  validate  bonds  issued  therefor  has  been  frequently  exercised 

See  also  Otoe  Countv  v.  Baldwin,  111    could  not  grant  the  light  of  corporate 
U.  S.  1 ;  Gooley  on  Taxation,  223,  232.   taxation  to  any  but  the  corporate  au- 

In  Mississippi,  it  is  held  that  where  thorities,  nor  coerce  a  municipal  conx>- 
the  State  Constitution  prohibits  the  ration  to  incur  a  debt  by  the  issue  of  its 
legislature  from  authorizing  the  issue  bonds  for  corporate  purposes.  And  the 
of  municipal  obligations  in  aid  of  cor-  court  held  that  an  act  validating  an 
porations,  or  lending  of  credit  therefor,  election,  irregularly  called  and  notified, 
except  on  condition  that  two-thirds  of  to  vote  upon  the  question  of  township 
the  qualified  voters  assent  thereto  at  an  subscription,  and  declaring  the  same 
election,  the  Ic^lature  cannot,  by  a  legal  and  binding,  was  void.  In  the 
mere  retrospective  act,  validate  muni-  opinion  of  the  court,  the  act  was  an 
cipal  bonds  which  were  issued  without  enort  to  confer  the  power  of  municipal 
legislative  authority  before  the  Consti-  taxation  upon  persons  who  were  not, 
tution  became  operative.  Sykes  v.  Go-  by  themselves,  the  corporate  authori- 
lumbus,  55  Miss.  115;  Grenada  Co.  v.  ties  in  the  sense  of  the  Constitution, 
Broj^den,  112  U.  S.  261;  Hayes  v.  Holly  and  to  compel  the  town  to  issue  its 
Springs,  114  U.  S.  120,  rererred  to  in  bonds  for  railroad  stock,  by  declaring  a 
tliis  section,  infra.  See  also  Cairo  &  void  proceeding  to  be  valid  subscnp- 
St.  L.  R.  Co.  V.  Sparta,  77  111.  505.  tion.    The  liabnity  of  the  township  on 

In  St.  Joseph  Township  v.  Rogers,  the  same  bonds  afterwards  came  before 
16  Wall.  666  (an  Illinois  case),  where  it  the  Supreme  Court  of  the  United  States 
appeared  that  the  election  at  which  the  in  Elmwood  Township  v.  Marey,  92  U. 
subscription  was  approved  was  held  S.  289,  and  a  maj[ority  of  the  court,  not 
before  the  passage  of  the  law  authoriz-  vindicating,  nor,  it  would  seem,  approv- 
ing the  suDscription,  the  court  said :  ing,  the  decision  of  the  Supreme  Court 
"Aigument  to  show  that  defective  sub-  of  Illinois^  nevertheless,  as  there  liad 
scriptions  of  the  kind  may,  in  all  cases,  been,  in  their  view,  no  conflicting  deci- 
be  ratified  where  the  legislature  could  sions  of  that  tribunal  on  the  point,  and 
have  originally  conferred  the  power  is  as  it  involved  the  construction  of  a 
certainly  unnecessary,  as  the  question  ''peculiar  provision  of  the  Constitution 
is  authoritatively  settled  by  the  deci-  of  Illinois  **  they  felt  bound  to  follow 
sions  of  the  Supreme  Court  of  the  State  it,  although  it  was  made  after  the  bonds 
(Illinois),  and  of  tliis  court  in  repeated  in  question  had  been  issued.  Clifford, 
instances.''  And  again:  "Mistakes  Stoayne,  and  Strona,  JJ.,  dissented,  on 
and  irregularities  are  of  frequent  occur-  grounds  which  would  seem  to  be  strongly 
rence  in  municipal  elections,  and  the  supported  by  the  pre\ious  decisions 
State  legislatures  have  often  had  occa-  of  the  court.  In  Anderson  v.  Santa 
sion  to  pass  laws  to  obviate  such  diffi-  Anna,  116  U<  S.  356,  the  court  adhered 
culties.  Such  laws,  when  they  do  not  to  the  decision  in  St.  Joseph  v.  Rogers, 
impairany  contract  or  injuriously  affect  16  Wall.  (U.  S.)  666.  Tnis  case  con- 
tlie  ri^ifhts  of  tliird  persons,  are  never  firmed  the  validity  of  the  same  act 
regxrJed  as  objection  ible,  and  certainly  upon  the  authority  as  well  of  the  then 
are  witliin  tiie  competency  of  legislative  existing  law  of  Iliinms  as  declared  by 
authority."  its  highest  court  as  of  the  decisions  of 

The  Constitution  of  Illinois  of  1848,  the  Federal  courts  upon  the  general 
.\rt.  ix.,  §  5,  declared  "that  the  corpor-  question  of  the  power  of  the  legislature 
ate  authorities  of  counties,  townships,  to  legalize  that  which  it  might  have 
school  districts,  cities,  towns,  and  vil-  originally  authorized.  The  court  said : 
lages  may  be  vested  with  power  to  assess  "Although  the  decision  in  that  case  [St. 
,  and  collect  taxes  for  corporate  purposes,  Joseph  v.  Rogers]  was  cited  by  counsel 
such  taxes  to  be  uniform  in  respect  to  in  tne  Elmwooci  v.  Marcy  case,  the 
persons  and  property  within  the  juris-  court  in  the  latter  case  did  not  refer  to 
diction  of  the  body  imposing  the  same."  it  or  ovemile  it.  but  applied  to  the  Elm- 
The  Supreme  Court  of  the  State  (Mar-  wood  bonds  the  principles  announced 
shall  V.  Silliman,  61  111.  218;  Wiley  v,  in  the  later  decisions  of  the  State 
Silliman,  62  111.  170;  see  ante,  {{  129,  court.  While  the  courts  of  the  United 
645)  decided  that  this  section  liaving  States  accept  and  apply  the  construo- 
been  intended  as  a  limitation  upon  the  tion  of  a  State  constitution,  or  of  a 
law-making     power,     the     legislature   local  statute,  upon  which  the  rights  of 
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and  judicially  sustained.     Subsequent  legislative  sanction  within 
constitutional  limits  is  equivalent  to  original  authority.^  But  the 

parties  depend,  which  has  been  fixed  by  ante,  §  946,  note;  suprOf  H  897,  898, 

the  course  of    decisions  in  the  State  899. 

court,  it  is  the  settled  doctrine  of  this        *  Wilson  v.  Hardesty,  1  Md.  Ch.  66; 

court,  that  rights  accruing  under  one  Jasper  County  v.   Ballou,    103    U.    S. 

construction  will  not  be  lost  merely  by  745;  Shaw  v.  Norfolk  R.  Co.,  5  Gray 

change  of  opinion  in  the  State  court:  (Mass.),  180;  Satterlee  v.  Matthewson, 

and  where  such  rights  have  accrued  2  Pet.  (U.  S.)  380;    Wilkinson  v.  Le- 

before  the  State  court  has  announced  land,  2  Pet.  (U.  S.)  627;    Watson  v. 

its  construction,  the  Federal  courts,  al-  Mercer,  8  Pet.  (U.  S.)  88;  Charles  River 

though  leaning  to  an  agreement  with  the  Bridge    v.    Warren    Bridge,    11    Pet. 

State  court,  must  determine  the  ques-  (U.  5:5.)  420;    Stanley  v.  Colt,  5  Wall, 

tion  upon  their  own  independent  judg-  (U.  S.)  119;  Croxall  v.  Sherard,  5  Wall, 

ment."    Marshall  County  v.  Schenck,  (U.  S.)  268;    Keithsbuirg  v.  Frick,  34 

5  Wall.  (U.  S.)  772;   Pine  Grove  Tp.  lU.  405;   Schneck  v.  JeffersonviUe,  152 

V.  Talcott,  19  Wall.  (U.S.)  666,  677;  Ind.  204;    Read  v.  Plattsmouth,   107 

Chicago,  B.  &  Q.  R.  Co.  V.  Otoe  County,  U.   S.   568;    State  v.   Dickerman,   16 

16  Wall.  (U.S.)  667;  Olcottr.  Fond  du  Mont.    278;     Givens    v.    Hillsborough 

Lac  County,  76.  678;  Quincy  v.  Cooke,  County,  46  Fla.  502;  35  So.  88;  Co- 

107  U.  S.  549;   Jonesboro  City  v.  Cairo  lumbus  i;.  Dennison,  69  Fed.  Rep.  58; 

A  St.  Louis  R.  Co.,  110  U.  S.  192.  Utter  v.  Franklin,  172  U.  S.  416,  citing 

In  Foote  v.  Johnson  County,  5  Dil-  text ;  Springfield  Safe-Deposit  &  Trust 

Ion  C.  C.  R.  281,  it  was  ruled  that  the  Ck).  v.  Attica,  85  Fed.  Rep.  387  (distin- 

Supreme  Court  of  the  United  States,  guishing  Gilmore  v.  Norton,  10  Kan. 

having   held   the   "township   railroad  491);  Erskine  v.  Steele  County,  87  Fed. 

aid   act"    of   Missouri   constitutional  Rep.  630  (county  warrant),    aff'd  98 

(Cass  County  v.  Johnston,  95  U.  S.  Fed.  215;  Middleton  v.  St.  Augustine, 
360),  it  was  the  duty  of  the  Circuit  42  Fla.  287;    Potter  v.  Lainhart,  44 

Court  to  follow  tliat  jud^ent,  not-  Fla.    647;     Red   River   Fum.    Co.   v. 

withstanding  the  later  decision  of  the  Tennessee  C.   R.   Co.,    113   Ky.   697; 

Supreme  Court  of  Missouri  in  State  Coleman  v.  Broad  River,  50  S.  Uar.321 

T7.  Brassfield,  67  Mo.  33  Ij    and   that  (municipal  bonds  issued  in  violation  of 

where  negotiable  commercial  securities  Constitution    cannot    be    validated) ; 

are  issued  and  negotiated  before  there  is  Bell  v.  Famville  A  P.  R.  Co.,  91  Va.  99, 

any  decision  by  tne  courts  of  the  State  quoting  text ;   Redd  v.  Henry  County, 

against  the  validity  of  the  act  authoriz-  31    Gratt.    (Va.)    685;     Cumberland 

ing  their  issue,  the  Supreme  Court  of  County    v.    Randolph,    89    Pa.    614. 

the  United  States  does  not    consider  Where  an   act   ratines   an   ordinance 

itself  bound   to    follow    a    subsequent  prescribing   that  a  board  of  trustees 

decision  of  the  local  courts  invalidating  may   bv    resolution    fix    the   amount 

such  securities,  but  will  decide  for  it-  of  bonds  which  it  has  decided  to  issue 

self   whether,  under  the  Constitution  and  does  not  attempt  in  any  manner 

and  laws  of  the  State,  such  securities  to  change  the  terms  and  conditions 

are  valid  or  void.     s.  p.  Douglass  t?.  of  the  ordinance  as  to  the  issuance 

County  of  Pike,  101  U.  S.  677.  of  the  bonds,  the  ordinance  as  rati- 

The  rights  of  the  innocent  holders  fied  constitutes  the  mode  and  meamire 

of  municipal  bonds  issued  in  aid  of  of  power  of  the   board,  and   cannot 

railroads  *  are  to  be  determined  by  the  be  departed   from,  and  bonds  issued 

law  as  it  u^s  judicially  construed  to  be  without  the  passage  of  such  resolutions 

when  the  bonds  were  put  on  the  mar-  are  void  even  in  the  hands  of  innocent 

ket  as  commercial  paper ''    County  of  purehasers.    Lehman  v.  San  Diego,  83 

Ralls  V.  Douglass.  105  U.  S  728:  Green  Fed.  Rep.  669.  aff'g  73  Fed.  Rep.  105. 

County   V.    Conness,    109   U.    S.    104;  To  the  same  effect  is  Middleton  r.  St. 

Sawyer  v.  Concordia  Parish,   12  Fed.  Augustine,  42  Fla.  287,  where  a  curar 

Rep.  754 ;   Marshall  v.  Elgin,  8  Fed.  tive  act  authorized  a  city  to  issue  bonds 

Rep.  783.     This  subject  is  fully  and  only  as  provided  for  in  and  by  an  or- 

instructively  discussed    in    the     cases  dinance  adopted  by,  the   city  of  St. 

of    German    Sav     Bank    v.    Franklin  Augustine,  and  such  subsequent  ordi- 

County,  128  IT.  S.  526,  and  Scotland  nances  as  were  not  in  conflict  there^^nth. 

County  V    Hill,   132  U.  S.   107.     See  The  ordinance  expressly  provided  for 
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intention  of  the  legislature  to  validate  the  subscription  or  the  bonds 
must  clearly  appear  from  the  terms  of  the  curative  act.  An  oblique 
validation,  or  one  expressed  in  doubtful,  covert,  or  obscure  lan- 
guage, will  not  be  sufficient,  especially  where  the  subscription  was 
made  or  the  bonds  issued  in  disregard  of  conditions  which  the 
Constitution  required  the  legislature  of  the  State  to  impose  upon  the 
municipality  before  the  fower  to  make  the  subscription  or  to  issue 
the  bonds  should  arise  or  exist.* 

the  issuance  of  bonds  whose  interest  an  appropriation  act  providinj;  for  the 
instalments  were  to  be  payable  only  payment  of  a  pre-existing  clami  would 
At  the  city  of  St.  Augustine.  The  bonds  be.  The  constitution^  inhibition 
proposed  to  be  issued  and  sold  pro-  against  ictroactive  legislation  does  not 
vided,  contrary  to  the  proxnsions  of  the  apply  to  legislation  recognizing  or  ai- 
ordinance,  that  the  interest  instal-  firming  the  binding  obligation  of  the 
ments  or  coupons  thereof  should  be  State,  or  any  of  its  subordinate  agen- 
payable  either  at  St.  Augustine  or  at  cies  with  respect  to  past  transactions, 
the  City  of  New  York.  The  court  held  It  is  intended  to  defeat  retrospective 
that  there  was  no  authority  either  by  legislation  injuriously  affecting  indi- 
the  city  ordinance  or  by  the  curative  viduals,  and  tnus  protect  vested  rights 
act  for  the  city  to  issue  any  bonds  the  from  injuries.  New  Orleans  v.  Ckirk, 
instalments  of  interest  on  which  could  95  U.  S.  654.  Where,  under  an  act 
be  made  payable  in  New  York  or  at  authorizing  the  issue  of  railroad  aid 
any  other  place  than  at  the  city  of  bonds,  it  was  necessary  that  the  rail- 
St.  Augustine,  and  to  issue  bonos  so  road  should,  before  such  issue,  liave 
providing  would  be  a  material  vari-  designated  or  located  the  entire  route 
ance  ana  departure  from  the  authority  of  its  extension,  and  the  bonds  were 
conferred,  and  in  this  respect  the  issue  held  to  be  illegal  because  the  location 
should  be  restrained.  See  Index,  of  the  entire  route  and  terminus  of  the 
Interest.  The  fact  that  a  curative  act  extension  had  not  been  made  before 
was  enacted  subsequenlly  to  the  instUu^  the  bonds  were  issued,  it  was  held  that 
tion  of  a  suit  based  upon  the  defects  when  proceedings  for  the  issue  of  the 
and  irregularities  in  an  ordinance  in-  bonds  had  been  commenced  by  the 
tended  to  be  cured  by  the  act,  but  appointment  of  commissioners  in  1871, 
before  judgment  therein,  does  not  the  defect  in  the  issue  did  not  exist 
affect  the  validity  of  the  act.  Middle-  prior  to  that  time,  and,  therefore,  acts 
ton  V.  St.  Augustine,  42  Fla.  287.  passed  in  1866,  1868,  and  1869  could 
See  also  Utter  v.  Franklin,  172  U.  S.  nave  no  curative  effect  as  to  such  de- 
416,  citing  text.  feet.     Oswego  County   Sav.  Bank  v. 

In  an  action  upon  interest  coupons  Genoa,  66  N.  Y.  App.  Div.  330,  aff'd, 
or  bonds  wliich  were  issued  pursuant   172  N.  Y.  635. 

to  a  city  ordinance  providing  for  the  *  Hayes  v.  Holly  Springs,  114  U.  S. 
payment  of  the  interest,  but  making  120.  In  this  case  it  appeared  that  the 
no  provision  for  the  payment  of  the  Constitution  of  Mississippi  of  1869  pro- 
principal,  on  which  account  the  valid-  hibited  the  legislature  from  authorizing 
ity  of  the  bonds  was  questioned  by  the  any  municip^  subscription  to  any  cor^ 
city  of  New  Orleans  upon  which  the  poration  "unless  two-thirds  of  the  qual- 
liabilities  of  the  city  issuing  the  bonds  ified  voters  at  a  special  or  regular  elec- 
devolved  upon  annexation,  it  was  held  tion  shall  assent  thereto."  In  1871, 
that  tlie  legalization  of  the  issue  in  the  without  any  statute  authorizing  it,  an 
act  of  annexation  was  not  a  retroactive  election  was  held  in  the  City  of  Holly 
law  forbidden  by  the  Constitution  of  Springs,  Mississippi,  which  resulted  in 
Louisiana,  since  a  law  requiring  a  mu-  favor  of  a  subscription  by  the  city  of 
nicipal  cor|X)ration  to  pay  a  demand  $75,000  to  a  specified  nulroad  company, 
whicli  is  without  legal  obligation  but  In  1872,  the  legislature  passed  an  act 
which  is  equitable  and  just  in  itself,  providing  that  "all  subscriptions  to 
being  founded  upon  a  valuable  con-  the  capital  stock  of  the  said  railroad 
sideration  received  by  the  corporation,  company  made  by  any  county,  city, 
is  not  a  retroactive  law  any  more  than  or  town  in  this  State  not  in  violation 
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§  949  (545).  Want  of  Power  i^ways  a  Defence;  Question  of  Power 
is  the  One  of  Ohief  Interest  and  Importance.  —  Touching  the  rights 
of  the  holder  of  authorized  negotiable  municipal  bonds,  it  may 
again  be  observed  that  such  instruments  are  cammercial  paper, 
and  governed  by  the  rules  of  the  law  merchant  concerning  such 
paper,  and  that  as  respects  a  holder  for  value,  before  due,  of  such 
bonds  containing  the  usual  recitals  of  compliance  with  conditions 
precedent,  without  notice  of  facts  constituting  a  defence  thereto, 
the  only  defence  which  is  available  is,  tliat  there  was  no  pfrwer  in 
the  defendant  corporation  to  issue  the  bonds  or  instruments  m 
question.  By  want  of  power  as  here  used  is  meant  the  want  of  any 
existing  vahd  legislative  act  authorizing  the  municipality  to  make 
the  bonds  or  instruments;  not  irregularities  in  the  exercise  of  the 
power,  but  want  of  I^islative  power  itself.  This  principle  is  thus 
expressed  in  one  of  the  judgments  of  the  Supreme  Court :  "  Bonds 
payable  to  bearer,  issued  by  a  municipal  corporation,  ...  if  issued 
in  pursuance  of  a  power  conferred  by  the  legislature,  are  vahd  com- 

of  the  Constitution,  fare  hereby  legal-  the  voting  at  an  election,  described  as 
i2sed,  ratified,  and  confirmed.''  After  resulting  in  an  approval  bv  the  conffti- 
this  act  bonds  of  the  city  were  issued,  tutional  two-thirds  of  the  qualified 
which  recited  that  they  were  ''issued  voters,  followed  by  an  authority  to 
under  and  in  pursuance  of  the  Consti-  Grenada  County,  declared  to  be  based 
tution  and  laws  of  Mississippi,  and  upon  such  approval,  to  subscribe  for 
authorized  by  a  vote  of  the  people  of  the  stock."  Per  BkUchford,  J.,  in  U&yoi 
the  city  at  a  special  election  held  for  v.  Holly  Springs,  114  U.  S..  at  p. 
the  purpose.''     But  as  the  provisions   126. 

of  the  Constitution  are  inhibitory  upon  As  to  the  recitals  in  the  bonds  (see 
the  legislature,  and  not  enabling  to  the  supra) ,  the  court  said:  "Even  a  bona 
city;  as  under  the  Constitution  legisla-  fiae  holder  of  a  municipal  bond  must 
tive  authority  to  enable  the  municipal-  show  legislative  authority  in  the  isiu- 
ity  to  issue  such  bonds  miLst  provide  ing  body  to  create  the  bond.  Recitals 
for  the  assent  of  two-thirds  of  the  on  the  face  of  the  bond  or  acts  in  pais, 
voters  at  an  election ;  as  no  such  elec-  operating  by  way  of  estoppel,  may 
tion  Irnd  been  provided  for  by  legisla-  cure  iirr^ularities  in  the  execution  « 
tive  act;  as  the  curative  act  of  1872  statutory  power,  but  they  cannot 
made  no  reference  to  the  unauthorized  create  it.  If,  as  in  the  present  esse, 
election  of  1871,  and  did  not  ratify  and  legislative  authority  is  wanting,  the 
approve  it ;  and  as  the  language  of  the  bond  has  no  validity."  An  act  which 
curative  act  was  too  vague  to  warrant  expressly  provided  that  it  should  not 
the  conclusion  with  certainty,  that  in  any  wise  affect  any  suit  thereafter 
the  legislature  "intended  to  confirm  brought  to  test  the  Donding  of  any 
and  ratify  the  subscription  in  ques-  town  in  Cayuga  County  in  aid  of  a  oer- 
tion,"  —  it  was  held  to  be  insufficient  tain  railroad,  its  branches  or  exten- 
for  tnat  purpose,  and  the  plaintiff,  al-  sions,  could  have  no  curative  effect  on 
though  a  bona  fide  holder  of  the  bonds  bonds  in  aid  thereof  which  were  isBued 
containing  the  recitals  of  full  compli-  without  compliance  with  a  condition 
ance  with  the  Constitution  and  laws  precedent  to  the  exercise  of  power  to 
of  the  State,  was  defeated.  The  case  issue  the  same,  and  were  oonaequentlj 
was  distinguished  from  the  case  of  declared  to  be  invalid  in  an  actiaii 
(jrenada  County  v.  Brogden,  112  U.  S.  subsequently  brought  to  test  the  i»»- 
261,  also  from  Mississippi,  since  in  lidity  of  the  bonds.  Oswego  Comity 
that  case  the  legislatui*e  had  in  the  Sav.  Bank  r.  Cienoa,  66  NT  Y.  App. 
curative  act  "designated  and  identified   Div.  330.  aff'd  172  N.  Y.  635. 
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mercial  mstniments;  but  if  issued  by  such  a  corporation  which 
possessed  710  power  from  the  legislature,  they  are  invalid^  even  in 
the  hands  of  innocent  holders."  *  Irregrdariiies  in  the  exercise  of 
the  power,  as  against  a  holder  for  value  of  such  instruments,  with- 
out notice  of  such  irregularities,  constitute  no  defence.'  Since 
therefore,  want  of  power  is  the  only  defence  open  to  the  corporate 
maker  of  such  instruments,  when  they  have  been  negotiated  for 
value  to  innocent  holders,  the  question  of  power  is  the  one  around 
which  the  principal  interest  centres,  and  to  which  in  its  various 
phases,  we  have  given  our  main  attention. 

§  950  (547).  Laches;  Acquiescence;  Failure  to  enjoin  the  Israe; 
Pasrment  of  Interest,  and  retaining  the  Consideration,  as  Grounds  of 
Estoppel.  —  The  cases  we  have  heretofore  considered  were  mainly 
those  in  which  the  municipahty  has  been  held  estopped  by  the 
recitals  in  the  bonds  to  show  that  conditions  precedent  had  not 
been  complied  with.  We  will  rvow  advert  to  other  grounds  of  estoppel, 
arising  from  the  acquiescence  or  acts  of  the  municipal  authorities. 
It  is  undoubtedly  a  sound  proposition  that  a  municipal  corpora- 
tion, as  well  as  a  private  corporation,  may,  in  the  absence  of  con- 
stitutional or  legislative  restriction,  confirm  acts,  not  vltra  vires, 
which  it  may  deem  beneficial  to  it. 

§  951  (548).  Same  Subject.  —  As  experience  shows  that  the  offi- 
cers of  public  and  municipal  corporations  do  not  guard  the  in- 
terests confided  to  them  with  the  same  vigilance  and  fidelity  that 
chamcterize  the  officers  of  private  corporations,  the  principle  of  raiir- 
fication  by  laches  or  delay  should  be  more  cautiously  applied  to  the 
former  than  to  the  latter.  But  the  principle  applies  to  both  classes  of 
corporations,  as  well  as  to  natural  persons.  The  general  doctrine 
is  undoubted,  —  that  there  is  ordinarily  no  estoppel  in  respect  to 
acts  which  are  in  violation  of  the  Constitution  or  of  an  act  of  the 
legislature,  or  which  are  obviously  and  in  the  strict  and  proper 
sense  of  the  term,  idtra  vires.  The  history  of  the  doctrine  of  vltra 
vires  in  Great  Britain  and  in  this  country  makes  it  difficult  to 
affirm  that  the  rule  is  without  exceptions;  and  it  is  the  part  of 

»  Per   Clifford,    J.,    in    St.    Joseph  Ante,  f  §  922-925,  as  to  invaliditj;  of 

Township  v.  Rogers,  16  V^all.  644,  659.  bonds  issued  in  violation  of  a  constitu- 

As  nearly  all  the  cases  in  the  Supreme  tional  provision.    See  post,  Chapter  on 

Court  have  turned  on  the  question  of  Mandamus. 

power,  it  is  not  deemed  material  again        '  Supra,  §  933 ;   Jacksonville,  N.  A 

to  cite  them  in  this  connection,  as  the  8.  R.  Co.  v.  Virden,  104  111.  339*  Bank 

propositions  in  the  text  are  no  longer  of  Statesville  v.  Statesville,  84  N.  CSar. 

the   subject   of    judicial    controversy.  169. 
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prudence  and  wisdom  to  keep  close  to  the  adjudications  without 
undertaking  to  formulate  in  advance  rules  of  universal  application. 
Precision  is  absolutely  essential  to  legal  conceptions.  A  legal  term 
which  stands  for  an  indefinite  idea  or  for  several  diflFerent  ideas 
will  necessarily  introduce  confusion  when  used  without  qualifica- 
tion; and  perhaps  no  term  in  the  law  has  been  more  unfortunate 
in  this  respect  than  the  expression  uUra  vires.  We  mean  by  it,  as 
here  used,  the  want  of  legislative  power,  under  any  circumstances 
or  conditions,  to  do  the  particular  act  in  question.  As  to  irregtUar- 
ities  in  the  exercise  of  an  express  power  to  issue  bonds,  and  partic- 
ularly in  respect  to  steps  connected  with  preliminary  conditions, 
the  failure  of  the  municipahty  or  of  the  taxpayer  to  enjoin  the  issue, 
followed  by  long  acquiescence,  especially  when  this  is  accompanied 
by  aflSrmative  acts  which  recognize  the  validity  of  the  bonds,  such 
as  receiving  and  holding  the  stock  or  consideration  for  the  bonds, 
or  paying  interest  on  them  for  a  series  of  years,  has  been  held  to  estop 
the  municipality  from  defending,  on  the  ground  of  non-compliance 
with  conditions  precedent,  —  especially  when  the  bonds,  as  is  usually 
the  case,  have  been  negotiated  for  value.  But  the  corporation  is  in 
no  case  estopped  from  setting  up  a  total  want  of  power  to  issue  the 
bonds.  The  leading  cases  in  the  Supreme  Court  relating  to  the 
subject  matter  of  this  section  are  referred  to  in  the  note.^     It  is  ob- 

'  In   Marshall   County   Supervisors  stated,    the    judgment    of    the    court 

V.  Schenck,  5  Wall.  (U.  S.)  772,  —  from  would  appear  to  be  sound  and  open  to 

Illinois f  —  which  is  an  important  case  no  criticism,  as  the  ground  of  tne  ob- 

on  this  subject,  it  appeared  that  in  11-  jection  to  the  bonds  w^as  an  irregular 

linois  counties  were  authorized,  upon  exercise  of  an  admitted  power  in  the 

a  popular  vote,  to  subscribe  for  stock  county,  and  not  a  want  of  jjower.  The 

and  pay  therefor  in  bonds;  an  election  recital  in  the  bonds  is  not  given,  but  it 

was  ordered  by  the  county  court  in  a  would  appear  from  the  opinion  that 

certain  county,  when  it  should  have  the  plaintiff's  case  also  fell  within  the 

been  ordered  (by  reason  of  a  change  in  doctrine  of  Knox  County  v.  Aspinwall, 

the  law)  by  the  board  of  supervisors;  21  How.  (U.  S.)  539. 
it    was    duly    held;     the    proposition        In  Pendleton  County  v.  Amy,   13 

was  carried;   the  supervisors  made  the  Wall.  297,  decided  on  demurrer,  it  did 

subscription,    issuea    the    bonds,    re-  not  appear  tliat  there  was  any  estoppel 

ceived  the  stock,  and  ordered  the  levy  by  reason  of  recitals  in  the  bond^  or 

of  taxes,  and  paid  the  coupons  for  nine  from  subsequent  payment  of  interest ; 

or  ten  years;    and  it  was  held  by  the  but   the   pleading    showed    that   the 

Supreme  Court  of  the  United  States,  county  had  received  in  exchange  for 

in  conformity  with  the  doctrine  of  the  the  bonds  a  certificate  of  the  stock  of 

State  Supreme  Court,  as  first  announced  the  railroad   company,   which   it  had 

but  subsequently  overruled,  that  the  held  for  seventeen  years  before  the  suit 

acquiescence,  conduct,  and  acts  of  the  was    brought,    and    still    held.      The 

county  authorities  were  a  ratification  county  was  authorized  to  purchase  the 

of  the  bonds,  at  least  when  in  the  hands  stock,  but  only  on  condition  of  a  popu- 

of  an  innocent  holder,  and  estopped  lar  vote.     It  was  decided  by  the  Su- 

the  county  to  make  the  defence  that  preme  Court  that  purchasing  and  hold- 

the  election  had  been  ordered  by  the  ing  the  stock  under  these  circumstances 

county  court  instead  of  the  board  of  estopped  the  county  to  assert  against 

super\asors.     In  view  of  the  facts  as  an  mnocent  holder  of  the  bonds  thui 
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vious  that  a  constitutioncU  provision  requiring  a  public  sanction  to 
a  subscription  by  a  municipality  to  railroad  stock  prevents  the  sub- 
sequent acts  of  the  municipal  officers  from  operating  as  a  ratification 
in  such  a  case  without  the  assent  of  the  voters/ 

§  952  (549).     Oeneral  Summary  of  Doctrine  of  the  Supreme  Oonrt 
as  to  Estoppel  by  Recitals.  —  In  passing  from  this  portion  of  our 

they  were  issued  in  disregard  of  the  to  set  up  irregidarUies  in  the  issue  of 
condition  of  a  popular  election ,  re-  bonds  by  affirmative  acts,  such  as  pay- 
quired  by  the  act  of  the  legislature  con-  ment  of  interest,  &c.  Clay  Ck>unty  v, 
ferring  the  power.  Three  of  the  judges  Society  for  Savings,  104  U.  S.  579;  An- 
dissented,  probably  on  this  point;  and  derson  County  Com'n  v.  Beale,  113 
certainly  the  case  seems  to  be  an  ex-  U.  S.  227;  Portsmouth  Sav.  Bank  v. 
treme  application  of  the  doctrine  of  es-  Springfield,  4  Fed.  Rep.  276;  Moulton 
toppel.  The  bonds  (bo  far  as  appeared)  v,  EvansvUle,  25  Fed.  Rep.  382;  Dudley 
were  without  recitals;  no  payment  of  v.  Lake  County,  80  Fed.  Rep.  672; 
interest  had  been  made;  a  popular  Heed  v.  Cowley  County,  82  Fed.  Rep. 
vote  was  made  necessary,  and  the  plea  716;  Speer  v.  Kearney  County  Com'rs, 
alleged  that  no  such  vote  had  ever  been  88  Fea.  Rep.  749 ;  Cronin  v.  Patrick 
had,  and  that  the  question  of  subscrip-  County,  89  Fed.  Rep.  79 ;  Union  Bank 
tion  had  never  been  submitted  to  or  t;.  Oxford,  90  Fed.  Rep.  7;  Wetzell  v. 
voted  upon  by  the  people;  and  the  Paducah,  117  Fed.  Rep.  647;  Piatt  v. 
mere  receipt  and  holding  of  the  stock  Hitchcock  County,  139  Fed.  Rep.  929; 
were  held  sufficient  to  estop  the  county  Colbum  v.  McDonald,  72  Neb.  431 ; 
to  make  the  defence.  We  have  not  Richardson  v.  Marshall  County,  100 
been  able  to  reconcile  the  case,  on  this  Tenn.  346.  Cases  in  which  it  is  held 
point,  with  Marsh  v.  Fulton  County,  that  a  municipality  is  not  estopped  to 
referred  to  in  this  note.  set  up  total  want  of  power,    Blanchard 

The  case  of  Marsh  t;.  Fulton  County,  v.  Benton,  109  111.  App.  569;   Thom- 

10  Wall.  (U.  S.)  676,  decides  this  prin-  burg  v.  School  Dist.  No.  3,  175  Mo.  12; 

ciple,  viz.,  that  where,  under  the  legis-  Washington  County  v.  David  (Neb.), 

lation  of  the  State,  the  county  authori-  89  N.  W.  Rep.  737 ;    Presidio  Coimty 

ties   had  no  power  to  subscribe  for  v.  City  Nat.  Bank,  20  Tex.  Civ.  App. 

stock  and  issue  bonds  therefor,  and  511;    Peck    v.    Hempstead,    27    Tex. 

where  (as  held)  they  made  the  sub-  Civ.  App.  80.     No  estoppel  to  plead 

scription  and  issued  the  bonds  without  lack  of  power  by  the  payment  of  in- 

the  sanction  of  a  popular  vote,  the  bonds  terest  for  a  series  of  years.     Parkers- 

containing  no  recital,  such  bonds  are  burg  v.  Brown,  106  U.  S.  487;    Lewis 

void,  and  are  not  ratified  by  acts  of  the  v.  Shreveport,  108  U.  S.  282 ;   Daviess 

county  authorities,  such  as  appointing  County  v.  Dickinson,   117  U.  S.  657; 

agents  to  participate  in  the  corporate  Lake  County  v,  Graham,  130  U.  S.  674; 

meetings  of  the  railway  company,  by  Doon  Township  v.  Cummings,  142  U.  S. 

the  payment  of  part  of  the  bonds  and  366;  Cowdrey  v.  Canadea,  16  Fed.  Rep. 

the  mterest  on  the  others  for  a  series  532;   Oxford  Com'rs  v.  Union  Bank  of 

of  years;  and  the  reason  given  by  the  Richmond,  96  Fed.  Rep.  293;  Wetzell 

court  was  that  no  ratification  could  be  v,  Paducah,  117  Fed.  Rep.  647;  Clarke 

made  unless  it  was  a\ithorized  by  the  v.  Northampton,  120  Fed.  Rep.  661; 

people,  the  defect  being  one  of  power.  Stebbins    v.    Perry    County,    167    III. 

/'^ic/rf,  J.,  observed:   "They  [the  super-  567;    Greene  County  v.  Shortell,  116 

visors]  could  not,  therefore,  ratify  a  Ky.  108;   Glenn  v.  Wray,  126  N.  Car. 

subscription    without   a    vote   of   the  730;    Debnam  r.  Chitty,  131  N.  Car. 

county,  because  they  could  not  make  657. 

a   subscription    in   the   first   instance        '  Norton    v.    Shelby    County,    118 

without   such    authorization."     Com-  U.    S.    425;     following    Aspinwall    v. 

pare     Pendleton     County     v.     Amy,  Daviess  County,  22  How.  364;   Marsh 

supra.  V.  Fulton  County,  10  Wall.  676,  684; 

The  following  cases   illustrate  the  Wadsworth  v.  Eau  Claire  County  Sup., 

doctrine  that  a  municipality  is  estopped  102  U.  S.  534. 
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subject,  we  may  observe  that  if  we  have  not  mistaken  the  mecming 
and  effect  of  the  leading  judgments  of  the  Supreme  Court  which  we 
have  passed  in  review,  they  establish  the  following  principles :  The 
purchaser  is  bound  to  see  that  there  exists  legislative  power  that  b 
a  valid  legislative  act  not  in  conflict  with  the  State  Constitution  for 
the  issue  of  the  bonds  or  commercial  securities  of  the  municipal, 
public,  or  quasi  corporation,  and  is  bound  to  notice  the  contents 
and  recitals  in  the  instruments;  but  if  such  bonds  are  duly  executed 
by  the  proper  officers,  and  if  these  officers  are,  by  the  true  construc- 
tion of  the  legislative  enactment  in  that  regard,  invested  with  the 
power  to  decide  whether  conditions  precedent  have  been  performed 
and  the  bonds  contain  a  recital  that  such  conditions  have  been  com- 
plied with,  or  a  recital  which  implies  such  compliance,  whether  the 
preliminary  conditions  consist  of  facts  in  pais  or  facts  of  record, 
—  the  issue  of  the  bonds,  under  such  circumstances  with  such  a  re- 
cital, is  conclusive  against  the  municipality  (if  the  legislature  has 
not  otherwise  provided)  as  to  the  fact  or  facts  recited  or  implied 
in  the  recital,  and  estops  it,  in  an  action  by  an  innocent  holder 
for  value,  before  due,  to  show  the  contrary.  This  is  the  doctrine  <rf 
the  Supreme  Court  of  the  United  States;  and  the  point  in  whkh 
it  differs  from  some  decisions  in  the  State  courts  is  in  regard  to  the 
evidence  of  compliance  with  conditions  precedent  In  all  or  nearly 
all  the  cases  in  the  Supreme  Court  of  the  United  States,  that  tri- 
bunal has  held  that  the  municipal  or  local  officers  were  constituted 
the  judges  to  decide  whether  antecedent  or  preliminary  steps  or 
conditions  had  been  complied  with,  and  that  their  decision,  stated 
or  implied  in  the  recital,  was  conclusive  against  the  corporate  maker 
when  the  bonds  have  found  their  way  into  the  hands  of  innocent 
holders.  The  view  which  holds  the  local  officers  a  tribunal  au- 
thorized to  make  so  important  a  decision  rests  not  alone  upon  an 
express  declaration  of  the  legislature  to  that  effect,  but  may  be 
"gathered,"  by  construction,  from  the  supposed  intent  and  purpose 
of  the  legislature.  Some  of  the  State  courts,  but  not  all  of  them, 
have  taken  a  somewhat  different  view.  They  agree  that  mere  irregih 
lariiies,  not  relating  to  the  essence  of  the  power,  will  not  affect  a 
bona  fide  holder;  but  inasmuch  as  there  exists  no  general  power  to 
issue  such  securities,  and  as  the  fact  of  compliance  or  non-com- 
pliance with  conditions  precedent  is  usually  a  matter  of  which  there 
is  a  record,  the  purchaser  of  such  securities  is  bound  to  ascertain,  no 
matter  what  recital  to  the  contrary  may  be  made,  whether  the 
power  to  issue  them  existed  or  had  arisen  or  conditions  precedent 
had    been    comphed   with,  especially  where  this  depends   upoD 
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matters  of  which  a  record  is  required  to  be  made.  The  subject  is 
full  of  difficulties.  If  the  latter  view  is  sustained,  it  has  the  effect 
to  impair  the  salability  and  market  value  of  the  securities.  If 
the  former,  it  has  the  effect  of  enabling  the  local  officers  in  power 
for  the  time  being  to  perpetrate,  without  any  effectual  preventive 
in  many  cases,  the  most  outrageous  frauds.  On  principle,  it  would 
seem  that  the  legislative  intent  to  invest  local  officers,  by  means 
of  a  false  recital,  with  a  power  so  tremendous  ought  not  to  be 
held  to  exist,  unless  it  is  declared  or  clearly  implied,  and  such,  we 
think,  is  the  just  and  fair  effect  of  the  decisions  of  the  Supreme 
Court  of  the  United  States.* 

§  953  (550).  State  Oonrt  Decisions  relating  to  Municipal  Bonds 
and  the  Power  to  issue  them;  Oonditions  Precedent.  —  Some  of  the 
leading  differences  relating  to  the  law  of  municipal  railway  aid 
bonds  between  the  Federal  and  State  courts  have  already  been 
mentioned.  Having  surveyed  with  minuteness  the  course  of  deci- 
sion in  the  Federal  courts,  a  brief  reference  will  now  be  made  to 
the  adjudications  of  State  tribunals.  The  authority  to  subscribe 
to  the  stock  of  a  railroad  corporation  may  be  Tnade  conditumal  on 
certain  previous  steps  being  taken,  as,  for  example,  a  prior  author- 
ization of  the  act  by  a  majority  of  the  qualified  voters  of  the  munic- 
ipality or  district  to  be  affected,  or  a  recommendation  in  its  favor 
and  a  designation  of  the  amount  by  a  grand  jury,  and  the  statute 
may  be  so  framed  as  to  evince  the  legislative  intention  to  be  that  no 
power  to  subscribe  or  issue  bonds  shall  exist  unless  this  be  done.' 

'  This  section  stands  substantially  the  Supreme  Court  referred  to  in  the 
as  in  the  last  two  editions.  Nothing  text,  are,  in  the  absence  of  such  legida- 
has  been  decided  that  clearly  requires  tion,  sound  expositions  of  the  consti- 
any  substantial  change  in  it.  The  deci-  tutional  and  statutory  provisions  in- 
sions  referred  to  in  §  922,  supra,  tend  volved.  Supra,  §§  923,  924. 
—  perhaps  it  can  only  be  said  that  '  Mercer  County  v.  Pittsbuigh  A 
they  tend  —  to  show  that  there  are  or  Erie  Railroad  Co.,  27  Pa.  St.  389;  Mer^ 
may  be  certain  facts  of  such  a  nature,  cer  County  v.  Hackett,  1  Wall.  83;  Au- 
of  which  a  public  record  is  required  rora  v.  West,  22  Ind.  88;  ante,  §  313  et 
that  a  purchaser  may  be  bound  to  take  seq. ;  St.  Louis  v.  Alexander,  23  Mo. 
notice  of  them.  See  supra,  §§  912-  483.  In  this  last  case  the  provision 
915.  That  is,  we  now  add,  a  purchaser  requiring  a  submission  of  the  question 
may  be  bound  to  notice  them  if  he  is  to  the  voters  "before  the  subscription 
not  protected  by  an  express  or  equiva-  hereby  authorized  shall  be  made,"  was 
lent  recital,  or  notwithstanding^  such  a  held  not  merely  directory,  but  man- 
recital  if  there  be  a  plain  requirement  datory.  Where  the  enabling  act  re- 
by  the  legislature  that  he  snail  take  quires  the  amount  to  be  specified,  a 
notice  of  a  specified  public  record,  vote  not  specifving  definitely  the 
Supra,  $$  922  et  seq.  The  legislature  amount  is,  as  to  the  immediate  Forties, 
can  easily  guard  against  such  occasional  void.  State  v.  Saline  County,  45  Mo. 
frauds  by  enacting,  if  it  deems  it  expe-  242,  following  Mercer  County  v.  Pitts- 
dient,  such  a  requirement  on  the  part  bui^h  &  Erie  K.  R.  Co.,  27  Pa.  St.  389, 
of  the  purchaser,  and  the  doctrines  of  and  Starin  v.  Genoa,  23  N.  Y.  439  (i 
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Thus,  where  the  act  authorizing  a  town  to  borrow  money  to  pay 
for  the  stock  subscribed  expressly  provided  that  the  oflScers  thereof 
should  "have  no  power'*  to  do  so  until  the  written  assent  of  two- 
thirds  of  the  resident  taxpayers  had  been  obtained,  this  was  held 
by  the  Court  of  Appeals  of  New  York  to  be  a  condition  precedent, 
without  which  the  power  did  not  exist.^ 

in/ra),  and  distinguishing  Knox  County  111.  162;  Veederv.  Lima,  19  Wis.  280; 

V.  Aspinwall,  21  How.  539,  and  Flagg  v.  Chicago,  B.  &  Q.  R .  Co.  v.  Aurora,  99 

Palmyra,  33  Mo.  440.     It  should  be  111.  205;  Memphis,  K.  &  C.  R.  Co.  v. 

remarked,    however,    that    the    case  Thompson,  24  Kan.    170.     But  such 

above    referred    to    (State    v.    Saline  conditions  must  not  violate  any  express 

County,  45  Mo.  242),  was  mandamus  to  provision  of  law  of  any  general  nue  of 

compel  the  relator  to  deliver  the  bonds,  public  policy.    Coe  v.  Caledonia  &  M. 

and  to  assess  taxes  to  pay  interest  on  R.  Co.,  27  Minn.  197;  Hoyt  v.  Braden, 

bonds  which  had  been  issued,  and  the  27  Minn.  490.    Where  the  statute,  as  a 

writ  was  denied  because  the  amoimt  of  condition   precedent   to   the   issue   of 

bonds  to  be  issued  was  not  specified ;  bonds,  required  a  vote  of  the  maiority 

but  subsequently,  in  State  v.  Saline  of  the  qualified  voiersy  it  was  held  that 

County,  48  Mo.  390,  it  was  held  that  a  vote  of  the  electors  registered  and 

such  bonds,  when  in  the  hands  of  an  voting  at  a  regular  election  under  the 

innocent   holder  for  value,  could   be  charter  was  intended,  and  that  the  city 

collected.    What,  in  the  opinion  of  the  authorities  had  no  power  to  order  a  new 

Supreme  Court   of  Missouri^  such  a  registration.    Smith  v.  Wilmington,  98 

hokler  must  show  in  the  way  of  compli-  N.  C.  343.    Post,  chap.  zxix. 

ance  with  precedent  conditions,  in  oixier  *  Starin  v.  Genoa,  23  N.   Y.  439; 

to  recover,  see  the  case  of  Carpenter  v.  Gould  v.  Sterling,  lb.  439,  456,  distin- 

Inhabitants  of  Lathrop,  51  Mo.  483.  euished  on  this  point  from  Bank  of 

This  case  seems  in  spirit,  if  not  in  effect,  Kome  v.  Village  of  Rome,  19  N.  Y.  20. 

.to  depart  from  the  earlier  cases  in  that  Under  the  act  it  was  held  that  the  onus 

court  upon  this  subject.    See  Leaven-  was  on  the  plaintiff  to  show  afiirma- 

worth  &  D.  M.  R.  Co.  v.  Platte  County,  tively  the  written  assent  of  the  requi- 

42  Mo.   171,  where  permissive  woros  site   number  of  taxpayers;     and   the 

respecting  an  election  to  authorize  sub-  manner  in  which  this  must  be  sho^n  Ls 

script  ions  were  held  to  be  imperative,  considered  at  length.     But  see  Bu%ell 

In  St.  J.  &  D.  C.  R.  R.  Co.  v.  Buchanan  v.  Jeffersonville,  24  How.  287 ;    Knox 

Co.,  39  Mo.  485,  the  words  that  the  County  v.   Aspinwall,  21    How.   539: 

county  court,  after  an  aflSrmative  vote  Mercer  County  v.  Hackett,  1  Wall.  83, 

by  the  people,  "shall  liave  power  to  heretofore  referred  to.     In   People  v. 

subscribe,"  were  held  to  leave  it  discre-  Mead,  36  N.  Y.  224,  the  decision  in 

tionary  with  the  court  whether  to  sub-  Starin  v.  Genoa,  and  Gould  v.  Sterling, 

scribe  or  not.    See  further  as  to  rule  in  above  cited,  was  adhered  to  by  the 

Missouri  as  to  estoppel  by    recitals,  Court  of  Appeals,  though  it  was  ad- 

infra,  §  957.     In  the  case  of  People  v,  mitted  that  a  contrary  ruling  as  to  the 

Tazewell  County,  22  111.   147,  it  was  evidence  of  the  assent  of  the  taxpayers 

held,  under  the  general  law  of  the  State,  had  been  made  by  the  Supreme  Court 

that  it  was  discretionary  whether  the  of  the  United  States,  in  favor  of  similar 

county  should  subscribe  all  or  but  a  bonds  in  the  hands  of  bona  fide  holders, 

portion  of  the  amount  voted  by  the  and  the  case  was  distinguished  from 

citizens^   and  that  county  authorities  Murdock  v.  Aiken,  29  Barb.  (N.  Y.)  170, 

might  impose  any  proper  conditions  andRossr.  Curtiss,  31  N.  Y.  606.  Starin 

they  might  choose.    So  where  the  legis-  v.  Genoa,  and  Grould  v.  Sterling  have 

lature,  without  conditions,  provides  for  been  expressly  disapproved,  as  we  have 

submitting  the  question  of  subscription  seen,   by  the  Supreme  Court  of   the 

to  the  voters  of  a  township,  the  electors  United  States,  as  respects  the  bona  fide 

have  the  power  to  vote  to  subscribe  on  holders  of  bonds.    Venice  v.  Murdock, 

any  conditions  they  may  sec  proper  to  92  U.  S.  494.    See  supra,  §  911,  note, 

annex.    People  v.  Dutehor,  56  111.  144;  Illustrating  text,  see  I>enson  v.  Albany, 

see  aljM)  People  v.  Logan  County,  45  24  Barb.  (N.  Y.)  248.    See    esperially 


§  954  bonds:  decisions  of  state  courts  1535 

§954  (551).  State  Oonrt  Decisions;  Oonditions  Precedent. — 
So,  under  an  act  providing  "that  no  subscription  or  purchase  of 
stock  shall  be  made,  or  bonds  issued,  by  any  county  or  city,  creating 
a  debt  for  the  payment  of  such  subscription,  unless  a  majority  of  the 
qualified  voters  of  the  county  or  city  shall  vote  for  the  same,"  it  was 
held  that  bonds  issued  without  an  election,  or  where  the  election 
was  called  by  the  wTong  authority  (as  by  the  county  court  instead 
of  the  county  board  of  supervisors),  are  void,  for  want  of  power  to 
issue  them,  in  whose  hands  soever  they  may  be,  and  are  not  vali- 
dated by  the  levy  of  taxes  and  the  payment  of  interest  thereon.* 

Cit.  Sav.    Bank   v.   Greenburgh,    173  &  C.  S.  L.  R.   Co.   v.   EvansvDle,   15 

N.  Y.  215,  and  cases  in  New  York  Ind.  395,  following  and  applying  Knox 

cited  infra,  §  956.  County  v.  Aspinwall,  21  How.  (U.  S.) 

Where  the  statute  gives  the  power  539.  See  also  Bissell  v,  Jeffersonville, 
to  issue  bonds  when  a  majority  of  the  24  How.  (U.  S.)  287 ;  Mercer  County  v. 
taxpayers  whose  names  appear  upon  the  Hackett,  1  Wall.  (U.  S.)  83;  compare, 
last  preceding  tax  list,  or  assessment  rdl,  however,  Veeder  v.  Lima,  19  Wis. 
as  owning  a  majority  of  the  taxable  prop-  280 :  Duanesburgh  v.  Jenkins,  40 
erty  in  the  corporate  limits,  make  appli-  Barb.  (N.  Y.)  574;  Society  for  Sa\ings 
cation  to  the  county  |udge,  by;  petition,  v.  New  London,  29  Conn.  174;  State 
&c.,  such  a  petition  is  essential  to  the  v.  Saline  County,  45  Mo.  242.  Sub- 
jurisdiction  of  the  county  judge,  and  scriptions  to  turnpike  roads  by  the 
the  authority  conferred  by  the  act  will,  county  judge,  under  acts  of  the  l^is- 
on  certiorari,  be  required  to  be  exereised  lature,  were  held  unauthorized  and 
in  strict  conformity  with  the  act  in  its  void,  it  being  admitted  that  an  amount 
letter  and  spirit.  The  petition,  it  was  of  stock  sufficient,  with  the  aid  of  county 
held,  must  oe  that  of  the  taxpayers,  subscriptions,  to  complete  each  mile 
and  it  is  erroneous  to  count  as  petition-  of  road,  had  not  been  taken  by  private 
ers  those  whose  names  are  affixed .  in  subscription,  as  Tcamred  by  the  MAtutes, 
their  absence,  under  previous  verbal  Clay  v.  Nicholas  C5o.  C*t.,  4  Bush  (Ky.), 
authority.  In  such  proceedings,  where  154.  Where  there  is  a  danger  of  a  mis- 
there  are  no  provisions  to  the  contrary,  application  of  funds  subscnbed,  a  court 
competent  common-law  evidence  of  the  of  eauity,  and  it  seems  a  court  of  law. 
facts  to  be  established  should  be  pro-  should  refuse  to  enforce  a  subscription 
cluced  before  the  county  jud^e,  and  this  until  the  corporation  properly  secures 
officer  cannot  act  upon  his  personal  the  appropriation  of  the  bonds,  or  their 
knowledge.  People  v.  Smith,  45  N.  Y.  proceeds,  in  accordance  with  the  terms 
772;  ante,  §  897,  898,  note.  of  subscription.    Cumberland  &  O.  R. 

By  its  charter  a  city  was  authorized  Co.  v.  Washington  County,  10  Bush 

to  take  stock  in  railroads,  **  provided,  (Ky.),  564. 

that  no  stock  shall  be  subscribed  or        Where  a  municipal  corporation  has 

taken  by  the  common  councU,  unless  power  to  make  a  donation  in  aid  of  a 

upon  the  petition  of  two-thirds  of  the  railroad,  to  le\'y  and  collect  taxes  to 

residents  of  said  city  who  are  free-  pay  it,  or  to  borrow  money  to  pay  it 

holders  of  said  city.''    It  was  held,  in  and  to  issue  bonds  to  meet  the  loans, 

an  action  by  the   railroad   company  the  railroad  company  has  a  claim  for 

against  the  city  on  the  contract  of  sub-  money  only,  and  cannot  compel  a  mu- 

8cription.  that  it  was  the  duty  of  the  nicipal  cori)oration  to  issue  bonds  for 

common  council  to  determine  whether  it;  ontheother  hand,  it  cannot  be  com- 

the  requisite  number  of  the  freeholders  pelled  to  take  bonds  in  payment  of  the 

of  the  city  had  petitioned  for  the  sub-  donation.    Chicago,  D.  &  V.  R.    Co. 

scription,  no  other  tribunal  having  been  v.  St.  Anne,  101  111.  151;  ante,  §  897, 

provided  for  that  purpose:  and,  hav-  898,  note. 

ing  passed  upon  tnat  question,  their        ^  Marshall  County  v.  Cook,  38  111. 

determination  is  conclusive,  unless  it  44,  commenting  on  and  distinguishing 

may  be  set  aside  in  some  direct  proceed-  Mereer  County  v.  Hackett,  1  )\  all.  (U. 

ing  for  that   purpose.     Evans ville,  I.  S.)  83,  and  Gelpcke  v,  Dubuque,  lb. 
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But  this  view  was  denied  to  be  sound  by  the  Supreme  Court  of  the 
United  States,  which  decided  that  an  innocent  holder  for  value  of 
such  bonds  was  entitled  to  recover  upon  them.  The  only  defect  in 
the  execution  of  the  power  was  that  the  election  was  ordered  by  the 
wrong  authority ;  and  the  Supreme  Court  held  that  the  conduct  of 
the  county  in  retaining  the  stock,  and  in  levying  taxes  and  paying 
interest  for  a  series  of  years,  estopped  it  to  set  up  as  a  defence 
that  the  bonds  were  invalid,  and  it  refused  to  follow  the  judg- 
ment of  the  Supreme  Court  of  the  State,  which  had  held  the  same 
issue  of  bonds  to  be  void/ 

§  955  (552).  Same  Subject.  —  In  a  case  in  Ohio,  where  the  legi^ 
lature  authorized  ''the  county  commissioners  of  any  county  through 
or  in  which  a  railroad  might  be  located,  to  subscribe  to  the  capital 

175.    See  also  Shoemaker  v.  Goshen,  14  election  held  in  the  preceding_year.    St. 

Ohio  St.  587;   Berliner  t;.  Waterloo,  14  Joseph  v.  Rogers,  16  Wall.  (U.  S.)  664; 

Wis.  378;  Veeder  r.  Lima,  19  Wis.  280;  Melvin  v.  Lisenby,  72  111.  63. 

Dunnovan  v.  Green,  57  111.  63;  St.  Jo-  *  Marshall    County    v.   Schenck,   5 

sephTownshipv.  Rogers,  16  Wall.  644;  Wall.    (U.   S.)   772;    Redd   v.   Henry 

8;  p.  as  to  ratification,  Marsh  v.  Fulton  Coimty,  31  Gratt.  (Va.)  685,  approving 

County,  10  Wall.  (U.  S.)  676;    Han-  text.    The  Supreme  Court  of  Illinois 

cock  V.  Chicot  Co.,  32  Ark.  575.    The  holds  that  since  the  Constitution  of  1870 

corporation  is  estopped  —  where  the  the  onus  is  on  the  holder  of  the  bonds 

power  to  issue  existed  —  from  setting  to  show  that  they  were  lawfully  issued ; 

up  irregularities  in   the   issue   of  the  and  that  they  are  void  if  the  conditions 

bonds,  after  repeated  payments  of  in-  on  which  the  issue  was  authorized  are 

terest  thereon.    Keithsbuig  v.  Frick,  34  not  complied  with.   Town  of  Prairie  v. 

111.  405;   Jasper  County  v.  Ballou,  103  Lloyd,  97  111.  179;   Town  of  Eagle  v. 

U.  S.  745;  Schaeffer  v.  Bonham,  95  111.  Kohn,  84  111.  292;  Richeson  v.  People, 

368;  Hannibal  &  St.  J.  R.  Co.  t;.  Marion  115  111.  450;    Eddy  v.  People,  127  ID. 

County,  36  Mo.  294 ;   Mercer  County  v.  428;   ante,  §  915,  and  note,  943,  944. 

Hubbard,  45  111.  139;   Beloit  v.  Moi^  Where' the  legal  voters  of  a  city  voted 

gan,  7  Wall.  (U.  S.)  619;   Schenck  v.  in  favor  of  a  railway  subscription,  to  be 

Marshall  Co.  Sup.,  5  Wall.  (U.  S.)  772;  paid  in  city  bonds,  upon  the  condition, 

compare  Marsh  v.  Fulton  County,  10  among  others,  that  the  railroad  should 

Wall.  (U.  S.)  676.    The  mimicipal  au-  be  completed  unthin  the  county  on  or  be- 

thorities,  on  mandamus  or  other  pro-  fore  a  certain  date^  and  before  the  expi- 

ceedings  to  compel  them  to  make  sub-  ration  of  that  time,  but  after  the  Uli- 

scription  to  the  railroad  company,  may  nois  Constitution  of   1870  went  into 

show  that  the  election  was  influenced  effect,  the  city  council,  by  an  order,  and 

by  it  and  its  employees,  by  bribery  and  without  further  action  by  the  voters, 

corruption.    People  v.  San  Francisco,  27  extended  the  time  for  the  completion  of  the 

Cal.  655;    Butler  v.  Dunham.  27  111.  road  within  the  county,  tne  Supreme 

474;  7w.s7,  chap.  xxix.    What  is  a  major-  Court  of  the  State  was  of  the  opinion 

ity  of  votes?    People  v.  Chapman,  66  111.  that  bonds  issued  in  payment  of  the 

137;    Decker  v.   Hughes,  68   111.   33;  subscription  were  in  violation  of  the 

fmjpra,  §§  383,  891.    Index,  Elections;  condition,  and  were  void,  for  the  reason 

Majority.      Subscription     cannot     be  that  the  extension  was  not  authorised 

made    \\ithout    an    affirmative    vote,  by  the  legal  voters,  and  the  city,  under 

People  V.  Cass  Co.,  77  111.  438.   The  pre-  the  new  Constitution,  had  no  power  to 

sumption  is  that  the  vote  cast  at  an  elec-  make  a  new  contract  in  regard  to  such 

tion  neld  according  to  law,  is  the  vote  of  subscription.    It  was  accordingly  held 

the  whole  number  of  legal  voters,  and  that  a  tax  levied  to  provide  money  to 

this  pres\imption  cannot  be  rebutted  by  pay  interest  on  the  bonds  could  not  be 

proof  of  the  number  of  votes  cast  at  an  collected.    Eddy  v.  People,  127  111.  428. 
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stock  of  the  said  company,"  and,  for  the  purpose  of  paying  therefor, 
"to  borrow  the  necessary  amount  of  money,  for  which  they  shall 
issue  their  negotiable  bonds,"  &c.,  it  was  decided  to  be  a  defence  to 
an  action  on  the  bonds  (though  by  a  bona  fide  holder)  that  the  rail- 
road was  "never  made  or  located  through  or  in  the  county;"  that 
it  was  "located  and  completed  so  as  not  to  touch  the  county."  The 
defence  was  held  good,  upon  the  ground  that  the  authority  to  issue 
the  bonds  never  existed.*  Other  cases  have  been  decided  upon 
similar  grounds.^  It  is  the  general  doctrine  of  the  State  courts  that 
not  only  is  express  authority  requisite,  but  that  the  svbstardial  re- 
quiremerUs  of  the  law  must  he  observed ; '  while  in  the  Federal  courts 
the  decision  of  the  local  officers,  when  embodied  in  the  recitals  of 
the  bond  that  such  requirements  have  been  complied  with,  is,  as  we 
have  seen,  no  defence  against  the  bona  fide  holders  of  such  bonds. 

§  956.  Estoppel;  Rule  in  New  York.  —  The  Court  of  Appeals  of 
the  State  of  New  York  in  the  construction  of  the  special  enabling 
statutes  involved,  and  especially  the  town  railroad  aid  bonding 

*  Treadwell  v.  Hancock  Co.  Com'rs,  In  Minnesofa,  the  agreement  to  issue  the 
1 1  Ohio  St.  190,  reviewing  and  criticis-  bonds  must  be  perfected  before  the  con- 
ing Aspinwall  v.  Knox  County  Com*rs,  strurtion  of  the  road  intended  to  be 
21  How.  (U.  S.)  539,  approved  in  Bissell  aided.  State  v.  Highland,  25  Minn.  355. 
V.  Jeffersonville,  24  How.  (U.  S.)  287;  *  Under  the  New  York  Act  of  1871, 
Sherrard  v.  Lafayette  County,  3  Dillon  chap.  298,  wliich  reuuires  all  the  coun- 
C.  C.  R.  236,  cited,  ante,  §  946.  Com-  ties  through  which  the  road  would  pass 
{>arc  Purdy  v.  Lansing,  128  U.  S.  557,  to  be  designated  and  the  road  located, 
cited  infra.  In  Veeder  v.  Lima,  19  Wis.  before  the  bond  of  any  town  can  be  is- 
280,  Treadwell  v.  Com'rs  and  Gould  sued  in  aid  thereof,  this  requirement  is 
V.  Sterling,  23  N.  Y.  439,  before  cited,  held  to  go  to  the  qiiestwn  of  potoer,  and 
are  approved,  and  iVspinwall  v.  Knox  bonds  issued  without  previous  action  of 
County,  and  Moran  v.  Miami  County,  the  board  of  directors  of  the  company, 
2  Black  (U.  S.),  722,  are  criticised,  adopting  the  entire  route,  and  dcsignat- 
Compare  State  v.  Van  Home,  7  Ohio  ing  all  the  counties  through  which  the 
St.  331 ;  reaffirmed,  Stat«  v.  Union  road  would  pass,  are  void.  Purdy  v. 
Township  Trustees,  8  Ohio  St.  394,  Lansing,  128  U.  S.  557;  approving  reo- 
401.  The  two  cases  List  cited  (7  Ohio  pie  v.  Morgan,  55  N.  Y.  587;  MeUen  v. 
St.  327,  8  Oliio  St.  394)  do  not  intend,  Lansing,  20  Blatclif.  278. 
probably,  to*  assert  the  principle  tliat  Bonds  issued  where  a  valid  condition 
the  non-action  of  the  taxpayers  or  in-  precedent  imposed  under  legislative  au- 
habitants  will  supply  a  want  of  -power,  thority  was  disregarded,  and  there  was 
in  the  just  sense  of  that  expression,  in  no  specific  recital  covering  the  point, 
the  trustees  to  subscribe  for  the  stock,  held  to  be  void  for  want  of  power.  Ger- 
or  estop  the  quasi  corporation  from  man  Bank  v,  Franklin  Co.,  128  U.  S. 
making  the  defence  of  uUra  vires,  if  it  526.  See  nice  distinctions  there  drawn 
existed.  in  the  cases  on  this  subject.     Supra, 

Under  a  charter  authorizing  counties  §  899. 

"through  which  "a  given  railroad  "may  ■  I^amoille  Val.  R.  Co.  v,  Fairfield, 

pass"  to  subscribe  to  its  stock,  it  was  51  Vt.  257;   People  v.  WaynesvUle,  88 

held  that  a  county  between  tlie  termini  111.  469 ;   Sykes  v.  Columbus,  55  Miss, 

of  the  road  might  subscribe  without  115;    Delaware  Co.  v.  McClintock,  51 

waiting  until  the  route  was  located,  or  Ind.  325;  Harding  r.  llockford,  R.  L  & 

built  within   the   county.     Woods   v,  St.  L.  R.  R.  Co.,  65  lU.  90;  infra, 

Lawrence  County,  1  Black  (U.  S.),  386.  956,  957. 
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acts,  has  not  given  to  municipal  bonds  negotiable  in  form  as  com- 
pletely as  the  Supreme  Court  of  the  United  States  the  qualities  of 
commercial  paper  even  when  they  are  in  the  hands  of  bofia  fide 
holders  in  cases  where  the  conditions  precedent  to  their  issue  have  not 
in  point  of  fact  been  substantially  complied  with.*     The  statutes 
under  which  the  town  bonding  railroad  aid  cases  arose  gave  to  rail- 
road commissioners  appointed  by  the  Supreme  Court  power  to  bor- 
row money  and  issue  bonds  of  the  town  only  on  consent  in  vyriiing  of 
a  majority  of  the  taxpayers,  acknowledged  and  proved  and  filed  in 
the  county  clerk's  office,  and  the  Courts  of  this  State  have  held  that 
such  consent  in  writing  of  the  taxpayers  was  a  prerequisite  to  the 
jurisdiction  of  such  railroad  commissioners  to  sign,  seal,  or  issue 
any  bonds.    The  cases  decided  under  these  statutes  rest  upon  the 
proposition  that  under  the  town  bonding  railroad  aid  acts  the  con- 
sent in  writing  of  the  required  number  of  taxpayers  is  jurisdic- 
tional  —  "a   condition   precedent"  —  and   that,   until   this   condi- 
tion is  fulfilled,  the  commissioners  who  issue  the  town  railroad  aid 
bonds  are  "utterly  without  power  and  stand  in  no  relation  whatever 
to  the  town,  "and  they  have  no  power  to  execute  the  bonds  or  to 
make  recitals  therein  which  will  bind  the  town,  and  that  conse- 
quently the  bonds  are  void  in  the  hands  of  all  persons  whomsoever 
for  want  of  jurisdiction  since  all  persons  taking  the  bonds  are  charge- 
able with  notice  of  the  statute  and  must  see  to  it  at  their  peril  that 
the  statute  has  been  complied  with  in  matters  of  jurisdiction  before 
they  can  with  absolute  safety  take  the  bonds.'    The  court  has  never 
conceded  the  accuracy  of  the  decisions  of  the  courts  of  the  United 
States  holding  in  favor  of  bona  fide  holders  of  such  bonds  a  differ- 
ent doctrine.     These  decisions  have  not  been  regarded  as  control- 
ling.^   In  this  State  such  questions  as  the  sufficiency  and  validity 

»  Gould  V.  Town  of  Sterling,  23  N.  Angel  v.  Hume,  17  Hun  (N.  Y.),  374; 
Y.  439,  and  other  New  York  cases  cited,  People  v.  St.  Lawrence  County,  25 
infra.  Hun  (N.  Y.),  131. 

«  Starin  V.  Genoa,  23  N.  Y.  439;  »  Cagwin  v.  Hancock,  84  N.  Y.  532; 
Gouldr.  Sterling,  23  N.Y.  439;  People  Lyons  v.  Chamberlain,  89  N.  Y.  578. 
V.  Meade,  36  N.  Y.  224 ;  Venice  v.  See  Citizens'  Sav.  Bank  v.  Greenburgh, 
Woodruff,  62  N.  Y.  462;  Horton  v.  173  N.  Y.  215,  cited  in/ro. 
Thompson,  71  N.  Y.  513;  Springport  Where  there  is  no  jurisdictional  de- 
V.  Teutonia  Sav.  Bank,  75  N.  Y.  397;  fed  to  make  and  issue  the  bonds,  and 
Cagwin  v.  Hancock,  84  N.  Y.  532,  rev'g  they  are  duly  executed  and  delivered. 
22  Hun,  201;  Lyons  v.  Chamberlain,  then.as  to  the  negotiability  of  the  bonds 
89  N.  Y.  578 ;  Ontario  v.  Hill,  99  N.  Y.  and  as  to  the  rule  that  a  subsequent 
324;  Brownell  v.  Greenwich,  114  N.  bona /ide  holder  for  value  is  not  bound 
Y.  518;  Hoag  v.  Greenwich,  133  N.  Y.  to  see  at  his  peril  that  the  municipality 
152;  Venice  v.  Breed,  65  Barb.  (N.  Y.)  received  payment  for  the  bonds,  there 
597 ;  Potter  v.  Greenwich,  26  Hun  (N.  is,  as  we  understand  U,  no  difference  of 
Y.),  326,  aff'd  92  N.  Y.  662 ;  People  v.  opinion  or  conflict  of  decision  hetwee'i  the 
Deyoe,  2  T.  &  C.  (N.  Y.)  142.    See  also   courU  of  the  3taU  of  New  York  and  the 
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of  a  petition  for  an  issue  of  bonds,  or  the  requisite  consent  by  the 
taxpayers  to  their  issue,  have  been  regarded  as  jurisdictional  in  their 
nature  and  always  open  to  inquiry,  notwithstanding  the  negotiabil- 
ity of  the  bonds,  or  recitals  therein,  or  their  transfer  to  a  bona  fide 
holder.*  A  recital  in  a  municipal  bond  that  all  the  necessary  legal 
steps  and  proceedings  have  been  taken  to  comply  with  the  laws  under 
which  the  bonds  are  issued  does  not  estop  the  municipality  from 
disputing  their  validity  for  jurisdictional  defects  even  in  the  hands 
of  bona  fide  holders.'  But  the  court  has  also  recognized  the  right 
of  the  legislature  by  direct  enactment  to  confer  upon  the  obligations 
of  a  municipality  all  the  characteristics  of  negotiable  paper  without 
exception,  and  thus  to  bring  them  within  the  rules  of  protection 
devised  for  the  safety  of  innocent  holders.'  And  municipal  bonds 
in  the  usual  form,  where  there  is  no  want  of  jurisdiction  or  power 
to  issue,  have,  under  the  decisions  of  this  State,  the  characteristics 
ot  negotiable  paper.  Such  bonds  are  so  far  invested  with  the  char- 
acter of  negotiability,  iu  the  hands  of  bona  fide  holders,  as  to  render 
them  unassailable  on  any  ground  that  does  not  relate  to  the  author- 
ity for  their  issue,  and  if  there  be  any  element  of  fraud  or  irregular- 

caurta  of  the  United  States.  There  is  a  cordance  with  the  statute  must  be  sup- 
difference  between  the  decisions  of  the  ported  by  evidence  to  show  that  the 
courts  of  the  State  of  New  York  and  statute  had  not  been  complied  with, 
those  of  the  United  States  on  questions  Manhattan  Sav.  Inst.  v.  'E^&st  Chester, 
such  as  were  involved  in  the  case  of  44  Hun  ^N.  Y.),  537. 
Cagwin  v.  Hancock,  supra,  84  N.  Y.  *  Stann  v.  Genoa,  23  N.  Y.  439, 
532,  and  similar  cases.  The  Supreme  rev'g  29  Barb.  442;  Dodge  v.  Platt« 
Court  of  the  United  States  holds  that  in  County,  82  N.  Y.  218,  rev'jg  16  Hun, 
cases  like  Cagwin  v.  Hancock,  the  bona  285;  Craig  v,  Andes,  93  NT  Y.  405. 
fide  holder  was  not  bound  to  see  and  ■  In  Alvord  v.  Syracuse  Sav.  Hank, 
ascertain  at  his  peril,  whether  the  writ-  98  N.  Y.  599,  the  statute  declared  that 
ten  consent  of  the  taxpayers  was  given  all  the  bonds  issued  on  belialf  of  a  town 
as  prescribed  by  the  New  York  should ''be  valid  and  binding  upon  the 
statutes.  town  in  the  hands  of  bona  fide  holders." 
^  Horton  v.  Thompson,  71 N.  Y.  513;  It  also  made  pro\nsion  for  the  filing  of 
Cagwin  v.  Hancock,  84  N.  Y.  532 ;  Craig  the  evidence  snowing  the  requisite  con- 
V.  Andes,  93  N.  Y.  405;  Strang  v.  Cook,  sent  of  the  taxpayers;  and  it  was  held 
47  Hun  (N.  Y.),  46.  Striking  and  ex-  that  the  title  of  an  innocent  purchaser 
treme  instance  of  bonds  being  held  void  of  the  bonds  issued  on  beliaLf  of  a  town 
in  hands  of  bona  fide  holders  for  want  of  could  not  be  questioned.  In  Cherry 
an  allegation  (held  to  be  jurisdictional)  Creek  v.  Baker.  123  N.  Y.  161,  the  stat- 
in the  petition  for  the  issue  of  the  bonds  ute  provided  that  non-compliance  with 
in  relation  to  the  dog  and  highway  tax.  any  condition  inserted  in  the  petition 
Mentz  V.  Cook,  108  N.  Y.  504,  aff'd  should  not  in  any  manner  invalidate 
Rich  V.  Mentz,  134  U.  S.  632.  While  the  bonds.  The  petition  contained  a 
the  holders  must  show  that  the  juris-  condition  for  the  construction  of  the 
dictional  requirements  of  the  statute  railroad  for  a  distance  of  about  12 
have  been  complied  with,  it  was  held,  miles.  While  the  court  considered  that 
in  an  action  upon  stolen  bonds  on  offer  a  substantial  compliance  had  been 
of  indemnity,  that  when  the  holder  has  made  with  all  that  was  intended  by  this 
made  out  a  prima  facie  case,  an  aver-  provision,  it  thought  that  a  departure 
ment  that  the  town  has  no  knowledge  from  it  would  not  invalidate  the  bonda 
whether  the  bonds  were  issued  in  ac-  in  the  hands  of  a  bona  fide  holder. 
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ity  in  the  conduct  of  the  officers  or  the  agents  of  the  municipality 
through  whom  the  bonds  passed  into  the  channels  of  business, 
it  b  not  chargeable  to  an  innocent  purchaser,  and  the  bonds  are 
not  subject  to  defences  based  upon  inadequacy  or  failure  of  the  con- 
sideration/ or  other  irregularities  which  do  not  affect  the  power 
to  make  and  issue  them.^ 

It  may,  we  think,  reasonably  be  questioned  whether  the  line  of 
decisions  in  New  York  shown  in  the  cases  cited  in  this  section  is 
applicable  to  or  would  be  applied  to  the  case  of  bonds  issued 
under  very  extensive  and  general  legislative  powers  to  the  amount 
of  hundreds  of  millions  of  dollars  for  sale  upon  the  public  markets 
as  a  means  of  raising  money  for  large  and  varied  public  and  muni- 
cipal improvements.  The  charter  and  legislative  authority  to 
the  city  of  New  York  to  issue  such  bonds  clearly  existing,  the  true 

^  Citizens'  Sav.  Bank  v.  Greenburgh,  of  record.     In  BrowneU'a  case,  supra, 

173  N.  Y.  215,  rev'g  60  App.  Div.  225.  the  court,  in  holding  that  the  bonds 

In  this  case  the  town  was  held  liable  sold  to  the  plaintiff  after  Bfay  12,  1871, 

though  it  had  in  fact  never  received  were  valid,  said  {Vann^  J.,  114  N.  Y. 

payment  or  full  payment  for  the  bonds,  528) :  "The  acts  of  the  commissionerB, 

the  plaintiff  being  an  innocent  holder  as  to  all  matters  within  the  scope  of  the 

for  value.    8.  p.  Greenburgh  v.  Inter,  authority  conferred  upon  them  by  the 

Trust  Co.,  94  Fed.  Rep.  755.    See  also  statute,  were   the  acts  of  the  town. 

Bank  of  Rome  v.  Rome,  19  N.  Y.  20;  Gould  v.  Oneonta,  71  N.  Y.  298.  Hence, 

Oswego  City  Sav.  Bank  v.  Board  of  irregularities  in  the  manner  in  which 

Education,  70  N.  Y.  App.  Div.  538,  the  commissioners  may  have  performed 

afif'd  174  N.  Y.  515;  Brownell  v.  Green-  their  duties  cannot  affect  the  validity 

wich,  114  N.  Y.  518;  Solon  v.  Williiuns-  of  the  bonds  issued  in  the  hands  of  an 

burghSav.  Bank,  114  N.  Y.  122;  supra,  innocent  holder  for  value."     Solon  v. 

§  911.  Williamsburgh  Savings  Bank,  114  N.  Y. 

'  Ontario   v.    Union  Bank  of  Ro-  122. 
Chester,  21  N.  Y.  Misc.  770;    Cherry        In  Hoag  v.  Greenwich,  supra,  the 

Creek  v,  Becker,  18  N.  Y.  St.  Rep.  485,  opinion  of  this  court  was  delivereii  by 

aff'd  123  N.  Y.  161.  Finch,  J.,  who  said  (p.  157) :  "  So  that 

The  distinction  between  cases  where  we  enter  upon  our  consideration  of  the 
there  is  a  total  want  of  jurisdiction  on  case  at  bar  under  very  different  circimEi- 
the  part  of  the  Commissioners  repre-  stances  from  those  which  have  dictated 
sentmg  the  town,  and,  therefore,  where  the  drift  of  our  earlier  decisions.  In 
the  Commissioners  stand  in  no  relation  most  of  them  the  difficulties  encoun- 
whatever  to  the  town  in  respect  to  the  tered  were  vital  because  they  struck  at 
bonds  which  they  undertake  to  execute  the  original  and  priniary  authority  to 
and  sell,  and  cases  where  the  defence  to  borrow  the  mone^  or  incur  the  mimici- 
the  bonds  of  the  municipality  is  on  pal  obligation,  wmle  here  that  authority 
other  grounds  than  the  juriscuctional  is  fuUy  established,  and  narrows  the 
defect  of  want  of  taxpayers'  consent,  inquiry  to  an  alleged  mistake  or  error 
appears  in  the  cases  of  Brownell  v.  in  its  execution."  8.  p.  Citizens'  Sav. 
Gfreenwich,  114  N.  Y.  518,  and  Hoagr.  Bank  v.  Greenburgh,  173  N.  Y.  215. 
Greenwich,  133  N.  Y.  152.  In  these  reviewing  the  cases, 
two  cases  the  Town  of  Greenwich,  under  In  Calhoun  v,  Delhi  &  M.  R.  Cq.,  28 
the  bonding  act  of  1869,  decided  to  Hun  (N.  Y.),  379,  it  was  held  that  ac- 
issue  town  bonds  in  aid  of  a  railroad,  guiesence  by  a  town  and  its  taxpayers 
The  county  judge  duly  adjudged,  de-  in  the  validity  of  its  bonds,  amounting 
termined  and  ordered  that  the  jpeti-  to  an  actual  adoption  of  them  as  the 
tioners  represented  a  majority  of^  the  legal  acts  of  the  town,  estopped  the 
taxi>ayers  and  taxable  property  of  the  town  and  its  taxpayers  from  question- 
town,  and  that  judgment  was  entered  ing  the  regularity  of  the  issue. 
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view  could  seem  to  be  that  they  are  commercial  securities  in  the 
fullest  sense  of  the  law  merchant  with  all  of  the  presumptions  and 
attributes  that  pertain  to  negotiable  paper.  And  such  b  beyond 
question  the  general  and  commercial  understanding,  and  such  we 
think  ought  to  be  and  is  the  legal  siatiuf  of  such  securities.^ 

'  What  **negotidbUitjf*' means.  It  is  cided  by  the  courts  that,  because  a 
importaut  to  bear  in  mind  what ''ne^o-  municipality  keeps  records,  its  bonds 
tiaoiUty"  means  and  implies.  It  m-  are  therefore  non-negotiable,  and  that 
eludes,  especially  and  chiefly,  that  the  every  purcliaser  of  the  bonds  must  go 
bona  fide  holder  is  not  bound  to  see  and  consult  the  records  and  satisfy 
whether  or  not  the  maker  of  the  instni-  himself,  at  his  peril,  that  the  bonds 
ment  received  any  consideration  or  full  have  been  paid  for. 
consideration  therefor,  and  that  such  But  the  utter  impracticability  of  a 
a  holder  is  not  subject  to  any  defences,  purchaser's  making  such  an  investiga- 
legal  or  equitable,  of  which  he  has  no  tion  is  apparent  from  even  a  slight 
notice.  It  is  well-settled  law,  for  ex-  consideration  of  the  subject.  New 
ample,  that  it  is  no  defence,  as  against  York  City  has  outstanding  to-dav 
a  bona  fide  holder  of  negotiable  in-  bonds  aggregating  about  $300,000,000, 
struments,  that  the  maker  of  the  not  counting  those  in  the  sinking  funds, 
instruments  may  not  have  received  These  bonds  have  been  issued  at  vari- 
consideration  therefor.  If  the  rule  ous  periods,  some  of  them,  twenty, 
were  otherwise,  then  every  purchaser  tlurty,  and  forty  years  prior  to  this 
of  a  negotiable  municipal  bond,  as,  date.  Suppose  any  purcha^r  in  the 
for  example,  bonds  of  the  cities  of  New  open  market,  of  one  of  these  bonds 
York,  or  Bufifalo,  or  Albany,  or  any  were  to  go  to  the  comptroller  of  New 
other  of  the  numerous  municipah-  York  City,  and  say,  "I  should  like  to 
ties  in  a  State,  would  be  oblig^  at  know  whether  or  not  the  city  received 
his  peril,  and  at  all  hazards,  to  ascer-  full  payment  for  this  bond.''  He 
tain  for  himself  whether  or  not  the  would  oe  laughed  at  for  his  trouble, 
municipality  issuing  the  bond  had  re-  But  suppose  every  purchaser  of  these 
ccivcd  full  payment  therefor,  and  this  $300,000,000  bonds  is  obliged  to  go  to 
would  be  true  not  only  of  the  first  pur-  the  officers  of  the  city  of  New  York  to 
cliascr  of  the  bond  from  the  munici-  inquire  whether  or  not  the  city  received 
polity,  but  of  all  subsequent  purchasers,  payment  for  the  bonds  which  he  pro- 
tiowever  remote,  and  for  all  the  time  poses  to  purchase.  To  investigate  this 
tliat  the  bonds  would  be  outstanding,  matter,  even  on  the  books  of  the  mu- 
Thus,  for  example,  a  purchaser  of  a  nicipality  (supposing  the  books  were 
New  York  City  bond,  twenty-five  or  reasonably  accessible),  would  require 
thirty  or  forty  years  after  its  issuance,  a  force  of  officers  which  no  city  pro- 
would  be  obliged  at  his  peril  to  inquire  yides,  and  which  it  is  wholly,  utterly 
and  ascertain  whether  or  not  the  city,  impracticable  for  any  city  to  provide, 
twenty-five  or  tliirty  or  forty  years  But  if  we  go  a  step  furtner,  and  say 
before,  had  received  full  payment  for  that  each  purchaser  of  bonds  from  a 
its  bond,  and  in  making  such  inquiry  municipality  must  ascertain  at  bis 
and  investigation,  such  purchaser  must,  peril  and  at  all  hazards  that  the  mu- 
at  his  peril,  ascertain  the  fact  itself.  It  nicipality  received  payment  for  the 
would  not  do  for  him  to  rely  upon  the  bonds,  tl>en  the  purchaser  w^ould  not 
records  of  the  municipality,  even  if  be  entitled  to  rely  upon  what  appears 
these  were  accessible  to  him  after  such  upon  any  record,  for  no  statute  makes 
length  of  time,  but  he  must  assure  him-  the  records  conclusive  evidence  of  the 
self  that  such  records  were  true,  and  receipt  of  the  purchase  money, 
correctly  stated  the  facts.  An  officer  Such  an  impracticable  condition  of 
who  would  violate  his  duty  as  to  a  sale  affairs  with  reference  to  the  issuance 
might  readily  make  a  false  record.  If  of  municipal  bonds  and  to  the  duty  of 
a  purchaser  consult-cd  the  records,  and  the  purchasers  of  municipal  bonds 
the  records  were  false,  that  would  not  in  the  open  market  and  for  value  and 
protect  him  in  the  absence  of  a  statute  without  notice,  to  see  whether  or  not 
making  such  record  concluisive  evidence  the  municipality  originally  received 
of  the  truth  of  the  facts,  and  no  such  payment  therefor,  does  not  exist, 
statute  exists.    It  has  not  yet  been  de-        Under  the  principle  of  the  negoHo' 
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§957.  Estoppel  by  Redtab;  Rule  in  ICissoiiri.  —  The  doctrine 
of  the  Supreme  Court  of  the  United  States  with  reference  to  the 
binding  effect  of  recitab  in  a  negotiable  municipal  bond  is  rejected 
in  this  State  in  its  entirety.  It  has  been  declared  by  the  Supreme 
Court  of  Missouri  that  whatever  the  doctrine  is  in  other  jurisdictions, 
in  that  State  the  rule  is  that  mere  self-serving  narrations  in  munici- 
pal bonds  attesting  their  own  validity,  or  reciting  their  issuance 
in  compliance  with  conditions  precedent  created  by  law,  estop  no 
one  and  bar  no  road  to  the  investigation  of  their  legality.^  It  is 
not  the  rule  in  this  State  that  a  municipal  corporation  is,  as  against 
a  purchaser  for  value  without  notice  before  maturity,  estopped  by 
recitals  in  the  bonds  to  deny  that  the  requirements  of  the  law  were 
complied  with  in  their  issuance.  As  to  all  essential  facts  one  can- 
not claim  to  have  been  misled  to  his  disadvantage  by  trusting  to 
false  recitals,  if  he  has  neglected  to  examine  the  public  records 
which  would  have  shown  him  the  truth.' 

bilUy  of  instruments,  when  a  munici-  previous  decisions  of  that  State  are 
pality  has  completed  the  factum  of  the  reviewed  by  Varies ,  J.,  who  thus 
instrument — tnat  is,  has  signed,  sealed,  stated  the  conclusion  of  the  court: 
and  delivered  it  —  and  it  has  passed  ''1  think  in  all  cases  where  the  bond 
into  the  market  and  into  the  haiids  of  or  other  instrument  purports  to  have 
a  bona  fide  purchaser,  the  instrument  been  issued  by  delegatea  power,  .  .  . 
itself  is  the  conclusive  evidence,  in  it  devolves  on  the  plaintiff  to  show 
favor  of  such  bona  fide  holder,  that  the  that  the  power  has  been  conferred 
city  has  received  consideration  for  the  before  he  can  recover.  .  .  .  The  plain- 
instrument,  and  is  liable  to  pay  it  ac-  tiff  seems  to  have  relied  upon  the  re- 
cording to  its  terms.  One  of  the  citals  made  in  the  bonds,  and  also 
fundamental  and  absolutely  essential  upon  the  record  of  the  order  for  the 
features  of  negotiability  is  that  the  printing  of  the  bonds  made  bv  the 
bona  fide  holder  for  value  is  not  bound  trustees  of  the  town.  I  have  already 
to  see  whether  the  maker  of  the  in-  stated  that  I  do  not  think  that  these 
strument  received  consideration  there-  recitals  are  sufficient  evidence  to  bind 
for.  Take  out  tfiat  element  of  negotia-  the  defendant  or  to  show  that  the 
bility,  and  little  else  of  value  remains,  power  existed  in  the  trustees  to  issue 
The  advantages  to  the  municipalities,  the  bonds."  In  Heard  v.  Calhoun 
as  well  as  to  the  investing  public,  of  the  School  Dist.,  45  Mo.  App.  660, 
existence  of  negotiable  bonds,  are  ob-  Smith,  P.  J.,  after  reviewing  the  de- 
vious. Such  bonds  bring  in  the  cisions  of  the  Supreme  Court  of  Mis- 
market  a  higher  price,  and  enable  the  souri,  said:  "It  is  thus  seen  that  the 
municipalities  to  borrow  money  at  a  rule  which  now  obtains  in  this  State 
Jower  rate  of  interest.  That,  pre-  is  that  the  recitals  in  a  bond  of  the 
simiably,  is  the  reason  why,  under  the  class  to  which  that  sued  on  belong, 
legislation  and  decisions  of  the  State  are  neither  prima  facie  nor  conclusive 
of  New  York,  bonds  of  municipalities  evidence  of  the  required  authority  to 
are  negotiable.  issue  the  same.    These  recitals  in  the 

^  Evans  v.  McFarland,  1S6  Mo.  703,  bond    of   themselves    prove    nothing. 

720.  The  bond,  it  seems,  would  be  just  as 

^  Thomburg  v.   School   Dist.,    175  valid  without  them.    They  do  not  dis- 

Mo.    12,    23;     Catron    v.    LaFayette  pense  with  the  necessity  of  proving 

County,  106  Mo.  659,  667;    Smith  v.  what  they  recite  when  an  action  is 

Clark  County,  54  Mo.   58;    State  v,  brought  on  the  bond."    In  Thomburg 

Greene  County,  54  Mo.  540.     In  Car-  t;.    School    Dist.,    175    Mo.    24.    Fa/- 

penter  v.  Lathrop,  51  Mo.  483,  the  sub-  liant,   J.,   quoted   this  language  and 

ject  is  discussed  at  length,  and  the  said:    f'That  is  a  correct  conclusion 
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§  958  (553).  Oaneral  Result  stated.  —  It  may  be  remarked  in 
conclusion,  that  this  getiercU  survey  of  the  adjudications  shows  some 
diflference  of  judicial  opinion  (chiefly  in  cases  involving  the  rights  of 
innocent  holders  of  negotiable  municipal  securities)  respecting  the 
evidence  of  compliance  with  conditions  precedent,  and  as  to  what 
will  estop  the  municipality  from  showing  non-compliance  in  fact 
with  such  conditions.  Yet,  aside  from  these  differences,  the  courts 
all  agree  that  such  a  corporation  may  successfully  defend  against  the 
bonds  in  whost»soever  hands  they  may  be,  if  its  oflScers  or  agents, 
who  assume  to  issue  them,  had,  in  the  sense  already  explained,  no 
legislative  power  to  do  so.  ^  The  officers  of  such  corporations  have 
no  general  power  behind  them,  and  have  no  authority  except  such 
as  the  legislature  confers.  If  the  statute  authorizes  such  a  corpor- 
ation to  issue  its  bonds  only  when  the  measure  is  sanctioned  by  a 
majority  of  the  voters,  bonds  issued  without  such  a  sanction  (eidier 
in  fact  or  according  to  the  decision  of  authorized  officers,  or  some 

on  the  adjudications  in  this  State,  world  at  a  lower  interest  basb  than 
What  the  law  requires  to  be  done  in  almost  any  other  city  in  the  Union? 
order  to  confer  authority  on  the  board  See  trupra,  {  956. 

of  directors  for  the  school  district  to  *  ATUe^  chap.  viii.  §  323.  The  pro- 
issue  bonds,  must,  in  order  to  make  visions  of  a  railroad  charter  made  it 
out  the  plaintiff's  case,  be  shown  to  be  lawful  for  certain  counties  to  subscribe 
done  by  evidence  other  than  recitals  stock  on  a  majority  vote,  and,  on  such 
on  tlie  face  of  the  bonds,  and  if  the  vote  being  had,  made  it  the  duty  of  the 
Law  requires  a  record  of  the  facts  to  be  county  commissioners  to  subscribe  for 
kept,  the  record  is  the  best  evidence  of  stock,  and  issue  bonds  therefor.  Ac- 
the  facts,  and  primarily  none  other  is  cordingly  a  vote  was  had,  resulting  in 
admissible."  favor  of  a  subscription;  after  the  vote. 

We  venture,  with  all  due  respect  to  but  before  the  subscription  was  actually 
this  learned  court,  to  observe  that  these  made  and  the  bonds  issued,  counties 
rules  practically  destroy  the  negotiable  were  prohibited  by  law  from  subscribe 
character  of  the  instruments,  since  they  ing  for  stock,  uiUess  paid  for  in  cash, 
require  every  purchaser  to  consult  the  It  was  held  that  the  power  to  sub- 
records  and  ascertain  at  his  peril,  by  scribe  and  the  vote  did  not  constitute 
independent  incjuiry  and  decision,  a  contract  within  the  meaning  of  the 
whether  conditions  precedent  have  clause  of  the  Constitution  making  con- 
been  complied  with.  An  act  authoriz-  tracts  inviolable ;  that  until  the  sub- 
ing  a  city  to  issue  and  sell  negotiable  scription  was  actually  made  the  contract 
brnids,  and  at  the  same  time  saying  to  was  unexecuted ;  and  tliat  bonds  thus 
the  purchaser,  **  You  buy  at  your  peril  issued  were  void,  even  in  the  hands  of 
unless  you  consult  the  records,  and  innocent  holders  for  value.  Aspinwall 
unless  they  show  every  material  step  v.  Daviess  Co.  Com'rs,  22  How.  (U.  S.) 
to  be  regular  notwithstanding  the  3G4;  Eddy  v.  People,  127  111.  428;  ante, 
decision  and  recitals  of  the  officers  §  114;  Marsh  v.  Fulton  County,  10 
entrusted  with  the  execution  of  the  Wall.  (U.  S.)  676;  Hayes  v.  Holly 
power,"  would  be  seriously  to  clog,  if  Springs,  114  U.  S.  120;  Merchants' 
not  to  thwart,  the  purpose  of  conferring  Exch.  Nat.  Bank  v.  Bergen  Coimty, 
the  power,  and  to  depreciate  the  sala-  115  U.  S.  384,  where  &  bona  ^de  holder, 
bility  and  market  value  of  the  secuH-  for  value,  of  bonds,  containing  no  re- 
ties.  If  tliis  were  understood  to  be  the  citals,  issued  in  excess  of  the  number 
law  of  this  country,  could  St.  Louis  authorized  by  law,  and  as  security  for 
sell,  as  she  has  done  for  years,  her  a  personal  debt  of  an  officer,  was  held 
bonds  for  municipal  and  public  im-  to  have  no  claim  upon  the  county 
provements   in    the   markets   of    the  whose  bonds  they  purported  to  be. 
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authorized  body  or  tribunal),  or  when  voted  to  one  corporation  and 
without  authority  of  law  issued  to  another,  are  void,  into  whoseso- 
ever hands  they  may  come,*  unless  in  cases  where  the  bona  fide 
holder  for  value  is  protected  by  recital.s  in  the  bonds,  as  shown  in 
this  chapter.     This  is  the  sound  and  true  rule  of  law  on  this  sub- 
ject, and   the  one   which  has  had  the   uniform  approval  of  the 
State  courts  in  this  country,  and  it  has  also  received   the  hi^ 
sanction  of  the  Supreme  Court  of  the  United  States.^    The  distinc- 
I  tion,  however,  must  be  remembered,  between  want  of  statutory  power 
;  to  issue  the  bonds  and  irregularities  in  the  exercise  of  the  power, 
I  which  latter  are  unavailing  against  the  bona  fide  holder  of  the  bonds 
with  the  usual  recitab,  without  notice  of  the  irregularity. 

§  959  (554).  Defences ;  Waiver  of  Irregularities  in  Issue  of  Bonda, 
ite,  —  Defences  grounded  on  corporate  neglect,  or  technical  in  their 
nature,  are  not  favored  when  the  bonds  are  in  innocent  hands.'    The 

'  AniBf  chap.  viii.  §  323;  supra,  each  case  the  person  dealing  with  the 
SS  922,  946.  a^nt,  knowing  that  he  acts  only  by 

■  Marsh  v,  Fulton  County,  10  Wall,  virtue  of  a  delegated  power,  must,  at 
676.  Speaking  of  this  subject,  Mr.  his  peril,  see  that  the  paper  on  which 
Justice  Fidd,  in  the  case  just  cited,  he  relies  comes  within  tne  power  under 
deliverinn:  the  opinion  of  the  court,  which  the  agent  acts.  And  this  applies 
says:  "But  it  is  earnestly  contended  to  every  person  who  takes  the  paper 
that  the  plaintiff  was  an  innocent  pur-  afterwards ;  for  it  is  to  be  kept  in  imnd 
chaser  of  the  bonds,  without  notice  of  that  the  protection  which  commercial 
their  invalidity.  If  such  were  the  fact,  usage  throws  around  nejB:otiable  piiper 
we  do  not  perceive  how  it  could  affect  cannot  be  used  to  establisli  the  author- 
the  liability  of  the  county  of  Fulton,  ity  by  which  it  was  originally  issued/  " 
This  is  not  a  case  where  the  party  exe-  And  in  this  case  the  bonds  of  the  county 
cuting  the  instruments  possessed  a  of  Fulton,  though  negotiable  in  form, 
general  capacity  to  contract,  and  where  and  not  disclosing  or  reciting  their 
the  instruments  might,  for  such  reason,  purpose  or  origin,  were  held  void,  in 
be  taken  without  special  inquiry  into  the  nands  of  bona  fide  holders,  for  want 
their  validity.  It  is  a  case  where  the  of  authority  in  the  county  to  issue 
power  to  contract  never  existed ;  where  them,  having  been  voted  to  one  cor- 
the  instruments  mi^ht,  with  equal  au-  poration  and  delivered  (according  to 
thority,  have  been  issued  by  any  other  the  yiew  of  the  court)  to  another  and 
citizen  of  the  county.  It  is  a  case,  too,  distinct  corporation.  See  also  liOwis 
where  the  holder  was  bound  to  look  to  v.  Barbour  Co.  Com*rs,  3  Fed.  Rep. 
the  action  of  the  officers  of  the  county,  191 ;  s.  c.  105  U.  S.  739;  supra,  §§916, 
and  ascertain  whether  the  law  had  922,  note;  supra,  §  909.  See  Society 
bc«n  so  far  followed  by  them  as  to  jus-  for  Savings  v.  New  London,  29  Conn. 
tify  the  issue  of  the  bonds.  The  au-  174;  compare  People  v.  Mead,  36  N.  Y. 
thority  to  contract  must  exist  before  224;  Adams  v.  Memphis  &  M.  R.  Co., 
any  protection  as  innocent  purchaser  2  Coldw.  (Tenn.)  645;  Lynde  r.  Win- 
can  be  claimed  by  the  holder.  This  is  nebago  County,  16  Wall.  (U.  S.)  6; 
the  law  even  as  respects  commercial  Steines  v.  Franklin  County,  48  Mo. 
pap)er,  alleged  to  have  been  issued  167;  Livingston  County  v.  Weider, 
under  a  delegated  authority,  and  is  64  111.  427 ;  Burr  v.  Carbondale,  76  DL 
stated  in  the  case  of  Floyd  Accept-  455. 

ances,  7  Wall.  (U.  S.)  666.  In  speaking  •  Maddox  v,  Graham,  2  Met.  (Ky.) 
of  notes  and  bills  issued  or  accepted  by  56;  Commonwealth  v.  Pittsburgh,  43 
an  agent,  acting  under  a  general  or  Pa.  St.  391;  San  Antonio  v.  Lane,  32 
special  power,   the  court   says:     'In  Tex.  405. 
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issue  of  the  bonds  raises  a  presumption  that  conditions  precedent 
imposed  by  ordinance,  have  been  complied  with  or  waived.'  This  b 
is  certainly  so  where  the  bonds  recite  in  substance  that  they  are 
issued  under  and  pursuant  to  the  enabling  act 

§  960  (555).  Where  Lost  or  Stolen.  —  Having  stated  the  law 
of  municipal  bonds,  it  may  be  useful  to  give  a  s}'nopsis  of  the  princi- 
ples applicable  to  negotiable  securities,  including  such  bonds,  when 
lost  or  stolen. 

A  negotiable  bond  stolen  and  its  number  altered  by  the  thief  has 
been  held  to  be  good  in  the  hands  of  a  bona  fide  holder,  who  pur- 
chased it  for  value.'    Negotiable  bonds  or  coupons,  although  stolen, 

'  Commonwealth     v.      Pittsburgh,  countersign  the  bonds  is  a  mere  defect 

wupra;  Gilchrist  v.  Little  Rock,  1  Dil-  in  the  execution  of  them,  which  a  court 

Ion  C.  C.  261 ;  Danielly  v.  Cabaniss,  52  of  equity  would,  in  the  absence  of  a 

Ga.  211;   Black  v,  Cohen,  lb.  621.  rem^y  at  law,  ordinaril]^  supplv,  and 

The  Supreme  Court  of  the  United  that  an  injunction  restraining  the  col- 
States  has  neld,  in  an  action  on  negoti-  lection  of  taxes  for  the  payment  of 
able  bonds  issued  by  a  public  corpora-  such  bonds  should  not  be  allowed, 
tion,  that  where  the  defendant  has  Bree8€f  C.  J.,  and  McAllister ^  J.,  dis- 
shown  fraud  in  the  origin  or  inception  senting.  Mehin  v.  Lisenby,  72  lU.  63. 
of  the  instruments,  this  will  throw  upon  Township  Railroad  Aid  Act  of  Mis- 
the  holder  the  burden  of  showing  that  souri  held  unconstitutional.  Webb  «. 
he  gave  value  for  them  before  maturity.  Lafayette  Co.,  67  Mo.  353;  Ranney  i;. 
Snuth  V.  Sac  County,  11  Wall.  139,  Bader,  67  Mo.  476;  State  v.  Brassfield, 
Clifford,  J.,  dissenting;  Montclair  v.  67  Mo.  331.  But  the  Federal  courts. 
Ramsdell,  107  U.  S.  147;  Pana  v.  as  to  bonds  previously  issued,  refused 
Bowler,  107  U.  S.  529,  542;  supra,  to  follow  the  State  Court  decisions. 
{931.  Foote  V.  Johnson  County,  5  Dillon  C.  C. 

When  special  authority  to  borrow  R.  208;  Douglass  v.  Pike  County,  101 
money  or  to  subscribe  to  the  stock  of  a  U.  S.  677.  Tne  law  of  New  York  in- 
railroad  company  will  impliedly  repeal  tended  to  Ic^ize  the  acts  of  commis- 
erating charter  limitations  upon  the  sioners  to  aid  railways  was  declared 
amount  of  indebtedness  that  may  be  unconstitutional.  Horton  v.  Thomp- 
contracted  by  a  municipality,  or  upon  son,  71  N.  Y.  513.  The  Supreme  Court 
the  rate  of  taxation.  See  Amey  v,  of  the  United  States  declined  to  follow 
Allegheny  City,  24  How.  364;  Butz  v.  the  ruling  in  Horton  v.  Thompson, 
Muscatine,  8  Wall.  575;  ante,  {  322,  supra,  and  it  held  the  same  a!bt  to  be 
and  cases  there  cited.  constitutional  and  the  bonds  in  ques- 

Mode  of  enforcing  payment  of  mu-  tion  to  be  validated  by  it.  Thompson 
nicipal  bonds.  See  chapter  on  Mandan  v.  Perrine.  103  U.  S.  806.  See  supra, 
mus,  post.  The  authonty  to  levy  and  {  948;  index,  Curative  Acts. 
collect  special  taxes  to  pay  bonds  au-  '  Elizabeth  v.  Force,  29  N.  J.  Eq. 
thorized  to  be  issued  cannot  be  with-  587;  Birdsall  v.  Russell,  29  N.  Y.  220; 
drawn  or  repealed  by  the  legislature  Conunonwealth  v.  Em.  Indus.  Savings 
to  the  preiuaice  of  the  holder  of  such  Bank,  98  Mass.  12;  Diamond  v.  Law- 
bonds.  V.)n  Hoffman  v.  Quincy,  4  rence  Co.,  37  Pa.  St.  353;  Crosby  v. 
Wall.  535;  ante,  chap,  iv.;  post,  New  London,  W.  &  P.  R.  Co.,  26 
chap.  xxix.  WTiere  bonds  of  a  county  Conn.  121 ;  Myers  v.  York  &  C.  R. 
are  legally  authorized  to  be  issued  by  Co.,  43  Me.  362;  Clark  v.  Janesville,  1 
a  vote  of  the  people,  and,  by  the  law  Biss.  98;  Moi^i^n  v.  United  States,  113 
authorizing  the  vote,  it  is  pro\aded  that  U.  S.  476  (reversing  s.  c.  18  Court  of 
the  bonds  shall  be  executed  by  certain  Claims  Rep.  386),  where  alteration  of 
officers,  and  countersigned  by  the  numbers  of  stolen  bonds  is  one  of  the 
treasurer  of  the  county,  it  was  held,  facts  stated,  and  where  the  court,  while 
that  the  omission  of  the  treasurer  to  not  directly   passing   upon   the   legal 
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are  collectible  by  a  bona  fide  holder  who  took  them  for  value  in  the 
usual  course  of  business,  before  maturity  and  without  notice.*  If, 
however,  a  bond  is  stolen  before  it  has  been  issued  by  the  muni- 
cipal authorities,  it  has  no  legal  inception,  and  it  is  inoperative  even 
in  the  hands  of  a  bona  fide  purchaser  for  value.'  And  if  the  instru- 
ment is  incomplete,  as  if  any  essential  part  is  left  in  blank,  and  is 
afterwards  filled  up  by  the  thief,  or  holder  under  the  thief,  no  re- 
covery can  be  had ;  as,  where  in  an  incomplete  instrument  the  place 
of  payment  was  left  in  blank,  and,  before  it  was  filled  up  by  the  auth- 
orized oflBcer,  the  bonds  were  stolen.^  A  bona  fide  holder  of  such 
an  instrument  cannot,  by  inserting  the  name  of  a  place  in  the  blank, 
recover  its  value.*  Where  the  corporate  seal  of  the  obligor  and  the 
indorsement  of  the  trustees  were  both  wanting  when  the  bonds 
were  stolen,  and  these  were  subsequently  forged,  and  in  that  con- 
dition came  into  the  plaintiff's  hands,  the  company  was  not  liable.^ 
As  a  bond  takes  effect  from  its  delivery,  it  is  presumed  that  a  blank 
as  to  the  date  in  an  instrument  otherwise  complete  and  duly  delivered 
would  not  eflFect  a  recovery.*  The  insertion  by  the  thief  of  the  name 
of  the  payee  in  the  blank  left  for  that  purpose  when  the  bond  was 
issued  and  delivered  is  not  such  an  alteration  as  will  avoid  the  bond.^ 
The  fact  of  the  bond,  otherwise  negotiable,  not  being  pa^'able  to 
a  particular  person,  does  not  render  it  non-negotiable.*  If  overdue 
bonds  or  coupons  are  stolen  and  then  come  into  a  bona  fide  holder's 
hands,  he  cannot  collect  their  amount.*  Coupons  have  been  held 
to  be  entitled  to  three  days'  grace,  so  that  a  purchaser,  after  the  time 
specified  for  payment,  but  before  the  expiration  of  the  days  of  grace, 

effect  of  such  alteration,  sustained  the  stolen.     Branch  v.  Cbm'rs  of  Sinking 

title  of  bona  fide  purchasers  for  value  Fund,  80  Va.  427.    But  see  Rockville 

and  without  notice  of  the  alteration ;  Nat.  Bank  v.  Citizens'  Gaslight  Co.,  72 

Brown,  Riley  &  Co.  V.  United  States,  20  Conn.  576;  Ehrlich  t'.  Jennings,  78  S. 

Court  of  Claims  Rep.  416,  construing  Car.  269;  58  S.  E.  Rep.  922. 

opinion  of  Supreme  Court  on  this  point        •  Ledwich  v.  McKinn,  53  N.  Y.  307 ; 

in  the  case  of  Morgan  v.  United  States,  Jackson  v,  Vicksburg,  S.  &  T.  R.  Co., 

9upra;    Jones  on  Railroad  Securities,  2  Woods,  141. 

§  216;  Wylie  v.  Mo.  Pac.  Ry.  Co.,  U.  S.        *  76. 

arcuit  Court,  S.  D.  N.  Y.  MSS.    Com-        •  Maas  v.  Missouri,  K.  &  T.  Ry.  Co., 

pare  Sufifell  v.  Bank  of  England,  9  Q.  B.  11  Hun  (N.  Y.),  8. 

D.  555.  •  Pierce  v.  Richardson,  37  N.  H.  306 ; 

*  Evertson  v.  Nat.  Bank  of  Newport,  Bills  v.  Stanton,  69  111.  51. 
66  N.  Y.  14;  State  v.  Wells,  15Cal.  336;        '  Boyd  v,  Kennedy,  38  N.  J.  L.  146; 

Spooner  v.   Holmes,    102   Mass.    503;  Dutchess  Co.  Ins.  Co.  v.  Hatchfield,  1 

Manhattan  Sav.  Inst.  v.  N.  Y.  Exch.  Hun  (N.  Y.),  675. 
Bank,  170  N.  Y.  58,  aff'K  53  N.  Y.  App.        »  Smith  v.  Clark  Countv,  54  Mo.  58; 

T)iv.  635;  Ehrlich  v.  Jennings,  78  S.  Manhattan  Sav.  Inst.  v.  N.  Y.  Exch. 

Car.  269;  58  S.  E.  Rep.  922.  Bank,  170  N.  Y.  58,  aff'g  53  N.  Y.  App. 

»      *  Germania  Sav.  Hank  v.  Suspension  Div.  635. 

Bridge,  73  Hun  (N.  Y.),  590.   The  same        •  Arents  v.  Commonwealth,  18  Gratt. 

rule  applies  where  bonds  which  have  (Va.)  750;    Vermilye  v.  Adams  Exp. 

been  redeemed  and  extinguished  are  Co.,  21  Wall.  138. 
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b  deemed  a  purchaser  before  maturity.'  Giving  immediate  notice 
of  the  theft  by  publication  will  not  of  itself  deprive  the  bona  fide 
holder  of  his  right  to  recover.*  After  actual  service  of  such  notice, 
bankers  and  brokers  should  retain  a  memorandum  in  order  to  iden- 
tify stolen  bonds  if  presented.* 

§961.  Void  Bonds;  Actions  to  recover  Consideration.  —  If  a 
municipal  corporation  sells  and  disposes  of  negotiable  instruments 
purporting  to  be  bonds,  the  transaction  is  a  loan  to  the  munici- 
cipahty.  The  municipality  is  in  the  market  as  a  borrower  and  re- 
ceives the  money  in  that  character,  notwithstanding  the  transaction 
assumes  the  form  of  a  sale  of  its  securities.^  If  it  has  power  to  bor- 
row money  or  to  incur  debt  for  the  purposes  for  which  the  bonds 
are  issued,  and  the  ground  of  invalidity  urged  against  the  bonds 
is  that  the  city  had  no  power  to  issue  bonds  which  are  negotiable 
in  form,  or  that  it  had  not  authority  to  make  bonds  payable  in  the 
form  and  manner  adopted,  the  transaction  resulting  in  the  transfer 
of  the  consideration  for  the  issue  jusiifiss  a  recovery  against  the 
municipality  as  for  money  of  the  plaintiff  had  and  received  by  it.* 

'  Evertson  r.  National  Bank  of  New-  wood,  130  Fed.  Rep.  410;  School  City 
port,  66  N.  Y.  14;  Arents  v.  Common-  of  Rushville  v.  Hayes,  162  Ind.  193; 
wealth,  18  Gratt.  (Va.)  750  (^Ws  that  Sioux  City  v.  Weare,  59  Iowa,  95; 
there  is  no  grace).  Brown  v.  Atchison,  39  Kan.  37;  State 

■  Seybel  v.  Nat.  Cur.  Bank,  54  N.  Y.  v.  Dickeiman,  16  Mont.  278;  Hoag  v. 
288;  Murray  r.  Lardner,  2  Wall.  110.     Greenwich,  133  N.  Y.  152;    St.  Paul 

•  Vermilye  v.  Adams  Exp.  Co.,  21  People'sBankv.  School  Dist.,  3  N.  Dak. 
Wall.  138.  Mere  omission  to  look  for  496,  500;  Ampt  v.  Cincinnati,  3  Ohio 
such  notice  several  months  after  publi-  N.  P.  184;  Livingston  v.  School  Dist., 
cation  is  no  proof  of  mala  fides.  Ra-  US.  Dak.  150;  Paul  v.  Kenosha,  22 
phael  V.  Bank  of  England,  17  C.  B.  161.   Wis.  266. 

See  Preston  V.Hall, 23 Gratt.(Va.) 600;  Although  some  of  the  authorities 
also  see  elaborate  note  by  Mr.  Stewart  cited  above  seem  to  hold  that  the  in- 
to Elizabeth  v.  Force,  in  29  N.  J.  Eq.  valid  bonds  may  be  sued  on  as  ordinary 
687,  reversing  s.  c.  28  N.  J.  Eq.  403.  evidences  of  indebtedness,  it  is  said  in 

•  Louisiana  City  r.  Wood,  102  U.  S.  Dodge  v.  Memphis,  51  Fed.  Rep.  165, 
294,  298;  s.  c.  5  Dillon  C.  C.  R.  122;  that  the  action  cannot  be  sustained  on 
Hoag  V.  Greenwich,  133  N.  Y.  152, 159;  that  ground,  and  that  suit  must  be 
See  Index,  Assumpsit;  Action  and  Ida-  brought  on  the  implied  promise  which 
bilUy;  Contracts.  the  law  raises  to  pay  the  value  of  that 

•  Louisiana  City  v.  Wood,  102  U.  S.  which  the  municipality  has  received, 
274 ;  8.  c.  5  Dillon  C.  C.  R.  122 ;  com-  but  lias  in  fact  not  paid  for,  because  the 
pare  Cause  v.  Clarksville,  5  Dillon  C.  C.  securities  issued  in  pretended  payment 
R.  165;  Read  V.  Plattsmouth,  107  U.  S.  were  void.  It  was  accordingly  held 
568,  575 ;  Dorian  v.  Shreveport,  28  Fed.  that  a  count  upon  the  bonds  treating 
Rep.  287;  Holmes  v.  Shreveport,  31  them  as  non-negotiable  instnmients 
Fed.  Rep.  1 13 ;  Gladstone  v.  Throop,  was  open  to  demurrer,  and  it  was  inti- 
71  Fed.  Rep.  341;  Pacific  Imp.  Co.  v.  mated,  without  deciding  the  pomt,  that 
Clarksdale,  74  Fed.  Rep.  528;  Geer  r.  if  action  could  not  be  thus  brought  upon 
Ouray  County  School  Dist.,  Ill  Fed.  the  bonds,  the  debt  or  demand  might 
Rep.  682;  Femald  v.  Gilman,  123  Fed.  be  barred  by  the  statute  of  limitations. 
Rep.  797;  Gilman  v.  Femald,  141  Fed.  See  also  German  Ins.  Co.  v.  Manning, 
Rep.  941;   Chelsea  Sav.  Bank  v.  Iron-  95  Fed.  Rep.  597,  607;    Swanson  v. 
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The  principle  upon  which  a  recovery  has  been  sustained  under 
such  circumstances  is  the  broad  obligation  to  do  justice  which  rests 
upon  all  persons,  natural  and  artificial;  in  consequence  of  which 
it  has  been  declared  that  if  a  municipality  obtains  the  money  or 
property  of  others  without  authority,  the  law,  independently  of  any 
statute,  will  compel  restitution  or  compensation.^     The  action  b 

Ottumwa,  131  Iowa,  540;  supra,  §  875.  thority  to  incur  debt  for  on  improve- 
In  Revnolds  v.  Lyon  County,  121  Iowa,  ment,  e,g.,  sidewalks,  but  no  autnority 
733,  the  question  before  the  court  was  to  issue  bonds  therefor,  the  fact  that  & 
as  to  the  validity  of  certain  county  re-  contract  for  such  improvement  is  made 
funding  bonds,  the  proceeds  of  which  payable  in  bonds  will  not  defeat  recov- 
had  b^n  applied  to  an  indebtedness  ery  by  the  contractor.  Hitchcock  v. 
which  was  in  p&rt  ultra  vires ,  because  Galveston,  96  U.  S.  341,  350.  In  an 
exceeding  the  constitutional  limit.  The  action  by  a  taxpayer  to  enjoin  the  col- 
court  held  that  the  reception  of  the  lection  of  a  tax  for  the  purpose  of  pay- 
money  for  the  purpose  or  applying  it  ing  the  principal  or  interest  of  invahd 
upon  the  valid  debt  of  the  county  con-  bonds  issued  to  raise  monev  to  pay  the 
stituted  a  good  cause  of  action  againi^  cost  of  an  improvement,  the  fact  that 
the  county,  saying:  "The  county  ob-  the  contractor  who  has  done  the  work 
tained  the  money  without  considera-  may  have  a  right  of  recovery  against 
tion,  and,  in  so  mr  as  it  appropriated  the  municipality  for  the  work  done  by 
the  same  to  the  dischaige  of  its  valid  him  under  liis  contract,  cannot  bo  con- 
indebtedness  up  to  the  constitutional  sidered.  If  the  benefits  received  and 
limit,  it  was  under  the  implied  obli^  enjoyed  by  the  municipality  under  his 
tion  to  make  restitution.  During  its  performance  of  the  contract- give  him 
retention  by  the  county,  the  b^nd-  an  equitable  right  of  recovery  therefor, 
holders  might  have  laid  claim  to  it  at  such  right  is  independent  of  any  recov- 
any  time  and  could  have  enforced  its  ery  upon  the  bonds.  Hughson  v.  Crane, 
surrender  by  replevin.  It  was  not  ap-  115  Cal.  404,  419.  In  an  action  by  a 
propriated  until  applied  on  the  out-  city  to  have  certain  refunding  bonds 
standing  debt.  By  receiving  it  and  so  cancelled  and  declared  null  and  void 
applying  it  to  the  satisfaction  of  a  valid  for  illegality  in  execution,  it  was  held 
existing  debt,  the  county  by  implica-  that  as  the  city  had  received  an  advan- 
tion  undertook  to  repay  to  the  extent  tage  by  the  refunding  of  the  original 
of  the  limitation."  Tne  justice  and  cor-  debt  and  the  surrender  of  the  obliga- 
rectness  of  this  decision  are  unquestion-  tions  therefor,  it  was  bound,  as  a  con- 
able,  dition  of  having  the  bonds  declared 
Where  a  coimty  took  title  to  certain  void,  to  account  to  the  holders  of  the 
lands  for  a  poor  farm,  and,  although  it  refunding  bonds  for  the  benefit  which 
had  only  authority  to  pay  in  cash,  gave  it  had  so  received.  Brown  v.  Atchi- 
notes  secured  by  mortgage,  it  was  neld  son,  39  Kan.  37.  In  Thomas  v,  Rich- 
that  as  the  contract  was  unauthorized  mond,  12  Wall.  (U.  S.)  349,  it  was  held 
only  so  far  as  it  related  to  the  time  and  that  there  could  be  no  recovery  on  an 
mode  of  paying  the  purchase  money,  issue  of  bills  as  currency  made  by  a  city 
and  the  title  to  tlie  lands  had  passed  by  without  power,  either  in  an  action  on 
the  conveyance,  the  county  held  tit(e  the  bills  themsielves,  or  for  money  had 
thereto  as  trustee  for  the  benefit  of  the  and  received;  and  the  law  as  to  tne  re- 
vendor,  and  that  he  was  entitled  to  re-  covery  of  money  paid  on  an  illegal  con- 
lief  by  a  decree  providing  for  a  recon-  tract  is  stated  and  defined  by  Justice 
veyance,  unless  the  amount  due  be  paid  Bradley.  The  recovery  was  denied  in 
within  a  reasonable  time.  Chapman  v.  tliat  case  because  the  act  of  the  muni- 
Douglas  County,  107  U.  S.  348.  See  cipality  in  issuing  the  bills  was  a  viola- 
also  Crampton  v.  Zabriskie,  101  U.  S.  tion  of  the  law  of  the  State  and  a  penal 
601,  where  at  the  suit  of  certain  tax-  offence. 

payers,  county  officers  were  ordered  to        '  Marsh  v.  Fulton  County,  10  Wall, 

reconvey  lands  acquired  in  considera-  (U.  S.)  676,  684;  per  Fidd,  Justice, 
tion  of  an  ultra  vires  issue  of  bonds,  and        But  the  party  purchasing  the  vmd 

the  vendor  to  accept  a  conveyance  and  bonds  from  the  city  is  not  entitled  to  a 

surrender  the  bonds,    if  a  city  has  au-  rescission  of  the  contract  to  purchase 
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justified  under  the  forms  of  the  common  law  on  the  ground  that 
it  is  an  action  for  money  of  the  plaintiff  had  and  received  by  the 
municipality,  being  money  paid  by  mistake,  or  upon  a  considera- 
tion which  happens  to  fail,  or  money  got  through  imposition.'  But 
if  the  municipality  has  not  received  any  consideration  for  the  issue 
of  the  bonds,  the  foundation  for  an  action  to  recover  a  debt  owing 
by  the  municipality  does  not  exist,  and  an  action  by  the  purchaser 
or  holder  of  the  bonds  against  the  municipality  will  not  lie.'    The 

and  recovery  of  the  bonds  at  the  pur-  done  any  wrong  b  the  city.  In  Moses 
chase  price  paid,  unless  he  restores  or  v.  MacFerlan  (2  Burr.  1005),  it  is  stated 
offers  to  restore  all  the  bonds  delivered  as  a  rule  of  the  common  Law,  that  an 
to  him.  Ironwood  v.  Wickes,  93  N.  Y.  action  Mies  for  money  paid  by  mistake, 
App.  Div.  164.  But  see  contra f  Paul  v,  or  upon  a  consideration  whicn  happens 
Kenosha,  22  Wis.  266.  to  fail,  or  for  money  got  tlux)ugn  im- 

^  In  Louisiana  City  v.  Wood,  102  U.   position.'    The  present  action  can  be 
S.  294,  aff'g  5  Dillon  C.  C.  R.  122,  a  city  sustained  on  eitlier  of  these  grounds, 
having  power  to  borrow  money  issued  The  money  was  j^d  for  bonds  appar- 
bonds  for  the  purpose  of  raising  means  ently  well  executed,  when  in  fact  tliey 
to  pay  its  debt  and  governmental  ex-  were  not,  because  of  the  false  date  they 
penses.     The   instruments  were  void  bore.    Tliis  was  clearly  money  paid  by 
because  of  failure  to  comply  with  a  stat-  mistake.    The  consideration  on  which 
ute  requiring  their  registration  by  the  the  payment  was  made  has  failed  be- 
State  auditor,  before  being  negotiated,   cause  the  bonds  were  not,  in  fact,  valid 
For  the  purpose  of  evading  this  statute  obligations  of  the  city.    And  the  money 
they  were  antedated.     The  plaintiff,   was  ^ot  through  imposition,  because 
bclievin«;  that  the  bonds  were  what  the  city,  ^^ith  intent  to  deceive,  pre- 
on  their  face  they   purported  to  be,   tended  that  the  false  date  the  bonds 
and   obligatory   on   the  city,   bought  bore  was  the  true  one.    While,  there- 
them  in  good  faith,  and  the  money  paid   fore,  the  bonds  cannot  be  enforced,  be- 
therefor  went  into  the  city's  treasury,   cause  defectively  executed,  the  money 
It  was  held  that  the  city  was  in  the  mar-   paid  for  tliem  may  be  recovered  back, 
ket  as  a  borrower,  and  that  plaintiff  was   As  we  took  occasion  to  say  in  Marsh  v. 
entitled  to  recover  the  money  paid  with    Fulton  County  (1    Wall.  (U.  S)  676), 
interest  thereon  from  the  date  the  obli-    'the  obligation  to  do  justice  rests  upon 
ffation  of  the  city  to  pay  was  denied,    all  persons,  natural  or  artificial,  and  if 
iVaiie,  Chief  Justice,  said:   "The  city,    a  county  obtain  the  money  or  property 
by  putting  the  bonds  out  with  a  false   of  others  without  authority,  the  law, 
date,  represented  tliat  tliey  were  valid    indc|x;ndent  of  a  y  statute,  will  compel 
without    registry.      Tlie    bonds    were    restitution  or  compensation.' " 
bought  and  the  price  was  paid  under        Title  to  lands  conveyed  by  a  county 
the  belief,  brought  about  by  the  con-    in  payment  foi*  the  construction  of  a 
duct  of  tlie  city,  that  they  had  been  put    bridge  having  failed,  it  was  held  tliat 
out  and  had  become  valid  commercial   the  contractor  was  entitled  to  recover 
securities  before  the  registry  law  went   the  value  of  tlie  bridge.    Clark  v.  Saline 
into    effect.      It    would    certainly    be   County,  9  Neb.  516. 
wrong  to  permit  the  city  to  repudiate        ^  A  town  of  IllinoiSj  having,  pursu- 
tlie  bonds  and  keep  tlie  money  borrowed    ant  to  statute,  voted  an  appropriation 
on  their  credit.    The  city  could  lawfully   to  be  raised  by  taxation,  in  aid  of  the 
borrow.   Tlie  objection  goes  only  to  the    construction  of  a  railroad,  issued  bonds 
way  it  was  (lone.     As  the  purchasers    payable  with  interest  to   b^irer  and 
were   kept  in   ignorance  of  the  farts   delivered  them  to  the  railroad  company, 
wliich  made  the  bonds  invalid,  they  did   They  were  accepted  by  the  company 
not  knowingly  make  themj*olves  parties   and   sold   to   the   plaintiff.      Plaintiff 
toany  illegal  transaction.   Thoy  bought   brought  action  on  tlie  bonds  which  re- 
the  bonds  in  open  market,  wliere  they   suited  in  a  judgment  in  favor  of  the 
had  been  put  by  the  city,  in  the  posses-   municipality  on  the  ground  that  the 
•ion  of  one  clothed  viith  apparent  au-   bonds  were  issued  without  authority  of 
thority  to  sell.   The  only  party  that  has   law.    On  a  bill  in  equity  to  compel  the 
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right  to  recover  against  the  municipality  as  for  money  had  and  re- 
ceived also  implies  capacity  on  the  part  of  the  city  to  contract  debt 
or  to  borrow  money.  If  there  be  an  entire  lack  of  authority  in  these 
respects,  there  is  no  foundation  for  the  doctrine  of  an  implied  lia- 
biUty  on  the  part  of  the  municipality  to  repay  to  the  holder  of  the 
void  bonds  the  cons  deration  which  it  has  received  through  their 
issue.*  For  example,  if,  at  the  time  when  the  debt  is  contracted  by 
the  issue  of  the  bonds,  the  municipality  has  already  exceeded  its 
constitutional  limit  of  indebtedness,  there  can  be  no  recovery  against 
the  mun  cipality  as  for  money  or  property  of  the  plaintiff  received 
by  the  town,  for  the  constitutional  prohibition  forbids  implied  as 

town  to  pay  the  plaintiff  the  amount  of  stnicted  on  the  company's  ground,  and 
the  bonds  out  of  the  appropriation  the  certificates  for  the  stock  subscribed 
which  it  had  voted  to  the  railroad  com-  for  had  been  delivered  to  the  municipal 
pany,  it  was  held  that  the  purchase  of  corporation,  all  in  accordance  with  the 
the  bonds  by  plaintiff  was  not  a  pay-  conditions  of  the  subscription  agree- 
ment of  the  appropriation  voted  by  the  meiit.  The  action  was  for  tlie  amount 
town  to  the  railroad  company,  ancf  that  paid  by  plaintiff  in  open  market  for  the 
the  action  would  not  lie;  that  the  oonds,  and  the  ground  of  the  attempted 
whole  transaction  of  the  execution  and  recovery  was  that  that  amount  had 
delivery  of  the  bonds  was  ultra  vireSf  been  exp>ended  in  conferring  upon  the 
because  there  was  no  authority  in  the  city  the  benefit  of  the  railroad  and 
town  to  borrow  money  or  to  execute  depot  and  the  stock.  The  court  de- 
bonds  for  the  payment  of  the  sum  voted  clared  (per  Taft,  C.  J.)  that  the  cause  of 
to  tho  railroacl  company;  that  the  action  could  only  be  sustained  on  the 
bonds  conferred  no  right  upon  any  per-  ground  of  money  had  and  received  to 
son ;  and  that  the  transaction  by  which  the  use  of  the  city,  resting  upon  an  ob- 
they  were  passed  by  the  company  to  ligation  which  the  law  implied,  because 
the  complainant  created  no  obligation,  otherwise  it  would  result  in  the  unjust 
legal  or  implied,  on  the  part  of  the  town  enrichment  of  the  defendent  at  the  cost 
to  pay  the  money  appropriated  to  any  of  the  plaintiff,  and  which  arose  only 
holder  of  the  bonds.  2Etn&  Life  Ins.  when  tne  municipality  had  received 
Co.  V.  Middleport,  124  U.  S.  534;  dis-  money  or  property  from  the  plaintiff 
tinguishing  Louisiana  City  v.  Wood,  and  appropriated  the  same  to  its  own 
102  U.  S.  294.  The  opinion  of  the  Su-  use,  or  when  it  mi^ht  have  elected  not 
preme  Court  was  unanimous,  but  we  to  take  it,  or,  havmg  the  power  to  do 
caiir.ot  resist  the  queerer  why,  on  the  bo,  might  return  the  benefit  thus  con- 
broad  principles  of  equity,  snould  the  ferred  to  the  plaintiff  and  failed  so  to 
bondholder  in  such  a  case  not  equitably  do.  It  held  that  the  benefits  conferred 
be  entitled  to  be  subrogated  to  tne  right  were  not  of  the  character  which  entitled 
of  the  railroad  company  against  the  the  plaintiff  to  maintain  the  action, 
town?  See  Parkerburg  v.  Brown,  106  See  also  Swanson  v.  Ottumwa,  131 
U.  S.  487,  and  other  cases  cited  infra,  Iowa,  540. 

In  Travelers  Ins.  Co.  v,  Johnson  City,  *  Mina  Life  Ins.  Co.  v.  Middleport, 

99  Fed.  Rep.  663,  it  was  held  that  there  124  U.  S.  534 ;  German  Ins.  Co.  v.  Man- 

co  Id  be  no  recovery  against  a  city  as  ning,  95  Fed.  Rep.  597.    In  O'Brien  v. 

upon  an  implied  promise  by  a  person,  Wlieelock,  95  Fed.  Rep.  883,  it  was  held 

who,  for  full  value,  purchased  in  the  that  where  a  statute  providini^  for  the 

market  negotiable  bonds  payable  to  appointment   of    levee   commissioners 

bearer  and   unindorsed,  issued   by  a  was  unconstitutional  and  bonds  issued 

municipal    corporation   to   a   railroad  by    the    commissioners    were    conse- 

company  of  another  State,  to  which  it  quently  invalid  as  without  authority  of 

had  no  power  to  issue  the  bonds,  in  pay-  law,  a  court  of  equity  could  not  declare 

ment  of  a  subscription  to  the  company's  a  lien  in  favor  of  the  bondholders  upon 

stock,  to  wliich  it  had  no  power  to  make  land  which  received  the  benefit  of  the 

a  subscription,  after  the  railroad  had  expenditure  in  the  construction  of  the 

been  built  and  the  depot  had  been  con-  levee. 
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well  as  express  indebtedness,  and  is  as  binding  on  a  court  of  equity 
as  on  a  court  of  law,  and  the  fact  that  the  municipality  has  used 
the  money  for  the  construction  of  public  works  or  otherwise  ap- 
plied it  to  its  benefit  does  not  permit  a  recovery.*  A  purchaser 
from  the  person  innocently  taking  the  invalid  paper  from  the  muni- 
cipality has  been  held  to  be  subrogated  to  all  the  rights  of  his  as- 
signor and  to  be  entitled  to  recover  the  money  paid  by  the  latter 
for  the  bonds.^  When  the  bonds  have  not  been  issued  for  city 
purposes,  but  have  been  issued  pursuant  to  an  invalid  statute  to 
induce  persons  to  establish  manufactories  within  the  city's  limit, 
and  the  transaction  has  taken  the  form  of  a  loan  of  the  bonds  by 
the  city  to  the  persons  establishing  the  factories,  which  loan  is  secured 
by  a  conveyance  or  mortgage  of  real  estate  to  the  city,  it  has  been 
held  that,  although  the  city  was  absolutely  without  power  to  issue 
bonds  or  contract  debt  for  the  purposes  specified,  yet  as  the  city 
has  received  from  the  manufacturer  security  which  is  available 
for  the  payment  of  the  bonds,  the  holders  of  the  bonds  are  entitled 
in  equity  to  the  benefit  of  such  security,  and  may  maintain  an  action 
in  equity  to  compel  the  sale  of  the  property  or  securities  so  received 
and  the  application  of  the  proceeds  to  the  payment  of  the  invalid 
obligations  of  the  city.'  But  the  assignee  or  transferee  of  the  bonds 
or  of  the  debt  in  consideration  of  which  they  are  issued  is  only  sub- 
rogated to  those  rights  which  are  incident  to  or  form  a  part  of  the 
debt  or  obligation  created  by  the  transaction,  —  such,  for  example, 
as  the  pecuniary  consideration  or  tangible  property  paid  by  the 
person  to  whom  they  were  originally  issued,  or  property  or  money 
received  by  the  city  through  the  transaction  for  the  purpose  of 
enabling  it  to  pay  the  bonds  and  the  interest  thereon.    There  is  no 

*  Litchfield  v,  Ballou,  114  U.  S.  190.  the  court  denied  the  recovery  on  this 
See  also  Hedges  v.  Dixon  County,  150  eround,  pointing  out  that  the  original 
U.  S.  182;  ante,  chap.  vi.  on  Cbnstitu-  bonds  and  indebtedness  became  due  in 
tional  Limitations  of  Indebtedness.  1871 ,  and  the  statute  of  limitations  hav- 

*  Parkersbuiig  v.  Brown,  106  U.  S.  ing  been  pleaded,  their  action  was  barred 
487;  Geer  v.  Ouray  County  School  before  suit  brought.  In  addition  the 
Dist.,  Ill  Fed.  Rep.  682;  Femald  v.  municipality  was  never  indebted  to 
Oilman,  123  Fed.  Ken.  797;  Chelsea  the  plaintin  unless  indebted  to  him 
Sav.  Bank  v.  Iron  wo  >d,  130  Fed.  Rep.  as  an  assignee  of  the  bonds  sued  on,  and 
410.  See  and  compare  ^tna  Life  Ins.  never  promised  to  pay  him  except  as 
Co.  V.  Middleport,  124  U.  S.  534,  cited  the  owner  of  a  negotiable  bond  payable 
tupra.  But  m  Coquard  r.  Oquawka,  to  bearer.  The  original  transactions 
192  111.  355,  308,  an  issue  of  reifunding  were  not  had  nith,  nor  were  the  bonds 
bonds  was  held  to  be  invalid  on  the  sued  on  issued  or  delivered  to,  plaintiff, 
ground  that  the  municipality  had  no  or  the  written  adjustment  of  tne  origi- 
power  to  refund  the  debt  and  to  issue  nal  debt  made  with  him,  and  hence  ne 
bonds  for  that  purpose.  It  was  con-  could  not  recover  under  the  common 
tended  that  a  recovery  should  have  counts. 

been  allowed  on  the  common  counts  on  •  Parkersburg  v.  Brown,  106  U.  S, 
the  original  bonds  or  indebtedness,  but  487. 
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subrogation  on  the  part  of  the  purchasers  to  independent  debts 
and  demands  which  may  exist  on  the  part  of  the  person  to  whom 
they  were  originally  issued  against  the  municipality.' 

'  In  Mtn&  Life  Ins.  Co.  v.  Middle-  pany,  and  that  the  doctrine  of  subro- 

port,  124  U.  S.  534,  cited  supra^  bonds  eation  did  not  apply,  because  plaintiff 

were  issued  without  authority  in  pay-  had  neither  paid  the  debt  due  to  the 

ment  of  an  appropriation  in  aid  of  a  railroad  company,  nor  had  he  acted 

railroad.    They  were  sold  by  the  rail-  under  compulsion  to  save  himself  from 

road  company.     It  was  held  that  the  loss.    In  this  case  the  doctrine  of  subro- 

purchase  of  the  bonds  by  the  plaintiff  fixation  in  its  application  to  municipal 

was  not  payment  of  the  appropriation  bonds  b  discussed  by  Justice  Miller, 

voted  by  the  municipudity  to  tne  com-  at  great  length. 


END   OF    VOL.    II 
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